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from the Jail op the 10th Novem-
ber, 1974.

SHRI D. N. SINGH: 1 am pre-
pared 1o accept that the condition in
Patna on the 4th was unsettled, and
in view of this admission by the
Bihar Government, 1 would like to
request the Home Minister to tender
a friendly advice to the Govermment
og Bihar not to go about proclaming
that the movement of the 4th wag a
total failure, That is my only sub-
mission. 1 hope he will definitely
give this friendly advice to the Gov-
ernment of Bihar I have notning
else to say.

SHRI NOORUL HUDA (Cachar):
It 15 a shameful on the part of

Govermryent to arrest MPs under
DIR.

1443 hre

STATUTORY RESOLUTION RE.

DISAPPROVAL OP REPRESEN-

TATION OF THE PEOPLE

(AMENDMENT) ORDINANCE

AND REPRESENTATION OF

THE PEOPLE (AMENDMENT)
BILL

MR. DEPUTY-SPEAKER: We
tuke up the Statutory  Resolution
seeking disapproval of the Represen-
tation of the People (Amendment)
Ordinance, 1974, and the Bill of Shri
CGokhale to replace this Ordinance
1 see the name of Shri Janeswar
Mishra here to raise an objection. ]
do not know what he wants to say
But these objectiong should come...

oft wiwwe fawy (TETATE) - WW
wut wdven wowt faw dm &, W
% grefer Forimr

SHRY SHAMNANDAN MISHRA
W]: Whey, he moves the

(Amnd.) Bill
1 beg to move:

“Tnis House disapproves of the
Representation of the People
(Amendment) Ordinance, 1974
(Ordinance No, 13 of 1074)
promulgated by the President
on the 18th Octoer, 1974",

SHRI INDRAJIT GUPTA  (Ali-
pore): How much time have you
allotted for the gemeral discussion?

MR DEPUTY-SPEAKER: We
have allotted six hours for  both,
I think five hours for the general
discussion and one hour for the rest

of the stages, because this is a short
Bull.

SHRI MADHU LIMAYE (Banka):
Five plus one.

MR. DEPUTY-SPEAKER: I do
not know, 1 am just telling what
the Business Advisory Committee
had recommended and the House
had  decided—altogether six hours
including the passing of the Bill.

SHRI P G
({Ahmedabad).
short time.

MAVALANKAR
Six hourg is a very

MR. DEPUTY-SPEAKER: You
have decided that yourselves.

SHRI MADHU LIMAYE:
right.

SHRI SHYAMNANDAN MISHRA:
1 have no manner of doubt that the
19th October 1974 would be consider-
ed {o be a sad day in the history of
our democracy. Many improper and
wrong ordinances had been promul-
gated in the past, but I must say
that this ig the blackest and the most
reprehensible of them all. I I can
characterise it, I would like to say
that it has been a historic catastrophe
and, to use a Neptunian phrase, all
Neptune's ocean is not going to wash
the stain on the Government. For,
what they are doing is nothing else
thay legitimising the corruption in the
elective process itself. But I am not

It is all
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swprised because it is part of the
counter revolution against democracy
that this regime has been systcmati-
cally carrying out. As the crisis dee-
pens, the ordinance making powers
of the Government geem to be coming
into greater and greater play. 1L
seems it has become almost a matter
of politica] survival for this Govern-
ment to take recourse to Ordinances.
Just now I do not have an exact re-
collection but probably about 22 to
23 per cent of all legislation passed
by this Hon. House js contributed by
tne Ordinances themselves.

No law could be considered to be
dishonest. Bug it 18 in order to say
that ap ordinance 15 malafide; it is
dishonest. No court would say that
a particular legislation hag been dis-
honest but any court can say that an
ordinance has been dishonest and
it could be struck down for ma-
lafide. That being so it would
be proper and in order to examine
whether this Ordinance was done in
good faith, with good intentions.

It was rigntly pointed out in one
of the letters to the editor, which I
canot help repeating here, that no
sane man canp help suspecting the
motives of the Government in this
matter, However there is one inte-
regung aspect og this Ordinance. It
exposes the reality behind the massive
mandate 50 proudly flaunted by
this CGovermment. Thig means that
the full shadow of black money col-
lected by selling filles, orders quotas
and permits will continue to however
over our ballot boxes and the ballot
box would be exactly equivalent to
the chest box of the ruling party.
That is precisely the intention behind
it is Ordinance gnd I am glad that
the Qovernment hag come out in its
true colour. It also mesns that mo-
ney power will continue to distort
the will of the people and equality of
opportunity will continue to elude
the poorer candidates, At one stroke
this Ordinance sweeps off the two
objectives of the provision kimiting

(Amndt,) Bsll

expendilure and whal are these two
opjectivea? One ig that there should
be equui effecuve voice and equal
oppurwunity 1n the election processes
and secondly, the influence of big
mouney in the elecioral process gnouia
be elsminated s far as possmble,

The Supreme Court has said:

“If a candidate were to be sub-
Ject to the hmuationg of the
ceiling but the political pariy
sponsoring him or hig friends
and supporters were to be
free to spend ag much gs
they like in connection with
his election, the object of
imposing the ceiing would
be completely frustrated and
the beneficient provision en-
acted in the interest of purity
and genuneness of the de-
“nucratic procesg would be
wholly  emasculated. The
'mischief sought to be reme-
died and the evil sought to
be suppressed would enter
tue political areng with redou.
bled force and vitiate the poli-
tical life of the country. The
great democratic ideal of
social, economic and political
Justice and equality of sta-
tog and opportunity enshran-
ed in the preamble of our
Constitution  would remain
merely & distany dream inclu-
ding our grasp.”

Thig 15 what the Supreme Court held
and I should like to know whether
any hon. Member in this House dis-
agrees with this view.

The question before the House fs
whether we want to control the evil
influence of money on electiong or
not? Do you want money to control
elections or elections to control the
evil influence to the extent possible?
That iz the crucial question which
must be answered before teking to
any measure in this respect. The
heary of the matter is whether elec-
tions should remain or go on becom-
ing prohibitively expensive or they
should become financially more
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managesble, 50 that the ordinary peo-
Ple can take part in elections, But
the true face of the ordinpnce is—it
RaYys so ip very clear terms—that the
poor people have no place in  the
elective process that we have in this
country, It js not surprising, there-
fore, that the elected representatives
of the pecple becomg much more
beholden to the benefactors during
the elections than to the people
themselves who have elected them.
They are, therefore, bound to seek
aggistance ageinst promige of future
favour. 1 would not say that the
opposition partieg are Simon Pure or
they are not guilty of any of these
evi] practices. But there is nothing
in the gift of the opposition which
cgn 'make people contribute to their
election funds,

The ruling party's recent decision to
lift the bap on company donation is
also a pointer in the same direction.
What the ruling party proposeg to
do is, they would get a certificate of
Rs. 2 lakhs o the basis of donations
made by the companies openly, al-
thhough they would have collected
under the counter Rs. 2 crores. That
is the facade that they want to build
up now. Therefore, they have taken
this view that the ban on company
donationg must be lifted.

SHRI HARI KISHORE SINGH
(Pupri): Are you against lﬂtln‘ the
ban?

SHRI SHYAMNANDAN MISHRA:
Can I have been g party to the ban
on company donation, You are 5 new
comer to this House. We did this
in the united Congress.

The other day we were told
the Minister while piloting
that the alleged smugglers
be brought on trial

:

g
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(Amnd.) Bill

court, If momey is that powerful in
the hands of ap individual, it ig my
respectful sybmission that  where
there i3 a confluence of this money
power and the State apparatus, there
would be indeed a very great
tyranny perpetrateq on the people.

There is 5 public clamour for re-
forming the electoral system. Is tnis
is the reform they want to inaugu-
rate? Is it the preface that they are
writing to the electoral reformg for,
which the country has been agitating
all this time? Not evep the most
gullible would, therefore, believe in
their protestations about electoral
reforms. But the Minister of Law
said the other day that thig ordin-
ance doeg not prevent us from taking
steps in future about electora] re-
forms. But when you had not imple-
mented the unanimous recommenda-
tiong of the Joint Select Committee
on electoral reforms, can anybody
have any faith thay you would be
really sincere about it? There had
bee, many recommendations unani-
mously made by the Joint Select Com.
mittee. Even with regarg to the
ceiling to be imposed on the politi-
cal parties and the political parties
to be made to file election returns,
there had been a recommendation
from the opposition parties, but if
you with all your majority are going
to turp it down, where is the sense
in your saying that you are going
to do the same in future?

Now the Government claims that
this measure s borp out of solicitude
for 180 candidatey against whom elec-
tion petitions are pending in various
High Courts of the country, Bul
may I ask whether any opposition
party had asked for protection of this
kind? It js also the claim of the
Government that many of thesy elec-
tion petitions, in fact the majority
of the election petitions, relate tc
the memberg of the opposition parties
If that i eo would it not be in orde
to ask the Government whether an
political party had approacheg th
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Government for a protection of this
kind? So, your solicitude for the
candidates, for fine persons who have
beey, involved in this, is rather sus-
picious.

SHRI N. K. P. SALVE (Betul):
Did you in your return of expenses
include expenses which your party
had incurred on your behalf, which
could have been identified as attri-
butable to your elections?

SHR1 SHYAMNANDAN MISHRA:
My party is very poor. Even so, if
my party wag found to be spending
in connection with my election, the
court should tske that into account
in computing my electiop expendi-
ture. I would have gbsolutely no
objection to it.

May I ask my hon. friend to ans-
wer my point? Suppose my hon.
friend, Shr1 Salve shows zero jn his
personal expenditure and shows all
the expenditure ag incurred by  his
political party, would be the court
entertain that kind of return from
the hon. Member, Salve? Would it
not be a fantastic nonsense? Would
it not be a great insult to intelligence?
If, this argument 15 granted, then
every candidate woulg show only
zero as his election expenditure and
al] the election expenditure should
be debited to the accounts of the
political party. Then you can have
hundreds of jeeps in your elections
and show all the hundreds of jeeps
as provided by your District Cong-
ress Committee or the PCC or AICC.
S8imilarly, thousands of botitles of
liquor that are being distributed by
some candidates, you claim all that
ig done hy the party. Aj impres-
sion has gained ground that it has
been done to save the election of the
hon. Prime Minister. Therefore, I
thought the Governmment ghould have
been exira careful in coming out
with 8 measure oy this kind. I am
not geing into the case because a

lg pending before the court. I
would not do that., But if it was

(Amud.) Bill

considered to be  disaster that lne
Prime Minister's election would be
affected, then probably the more
honest course was to come to the
House with a constitutional amend-
ment that the Prime Minister should
not be subject to gn election peti-
tion, the Prime Minister must be
immune from an election petition, I
do realis that party is now in a
peculiar predicament because, if the
Prime Minister goes, there is nobody
on that side who can be placed as
Prime Minister, So, probably, the
party would go to pleces. We would
have commiserated to the party to
some extent if they had beep in that
predicament. .. . (interruptions). But
first have the courage to come be-
fore the House with a proposal of
that kind If they come forward
with their predicament that if the
Prime Minister goeg their party
will go to pieces, then we would
certoinly show some sympathy, My
hon. friend, Mr. Limaye, may consi-
der some persons to be better than
the Pritne Minister. But I do not
consider any person like that, They
bave been just falling in line with
her. They do not have the courage
fo come out. I rather think the
Prime Minister to be a braver person
tha, tle pusillanimoug and the co-
wardly lot which does not speak of
its minq clearly.

15 hrs.

Now, I come to the purely legal
aspecty of the Ordinance. The first
thing to note is that the Ordinsnce
has not only a legal aspect but it
has a  politico-moral aspect also,
It is the most imrmoral Ordinance.
first duty of the Parliament i»
to get into the politico-moral aspect
of it. I can be a match for any
person so far as the legal aspects are

7

concermed .

Let me deal lththelenlm
tdequ;te‘ly!o as the part, vali-
dating the Act inthellthtotthn
observations made bytho Suprems
Court regarding defects in legisiation
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ia concerned 1t is a umgue Ordinance
which is introducing defects and
legitimising them in the present piece
of leguslation. The Supreme Court
has not lad down any new law.
What the Supreme Court did in the
recent rase oy Mr. Amar Nath Chawla
and Mr, Kanwar Lal Gupta was a
restatement of the case of the law
as it exists. Thig is, in fact, the
Ordinarce which 18 altering the law.
This 15 the basic legal proposition
which 1 am trying to establish.

There are two things betore us
which give the intention of the Gov-
ernment so far as tne promulgatiun
ol this Ordinance i1s concerned, One
18 the statemnent of the hon. Law
Minister which he ‘made to the press
In ap informal chat and the other
15 the explanatory memorandum 18-
sued by tone Government on the sub-
Ject. So, T will dea] with them now
The hon Minwster of Law had given
the 1essons for the promulgation of
the Ordinance Ome of the reasons
given was that the Ordinance was
necessary o make the intention
unaerlying Secion 77 clear That
wus the one thing which he thought
was necessary 1o do. Secondly, he
gave the reasom that the Ordinance
merely restored the status quo ante

The latest judgment not only ran
counter in his opinion to the earlier
Judgments of the Supreme Court
which said that the expenditure of
partieg should not be taken into a
account but it also gave a wider in-
terpretation to certain expressions
like, expenditure incurred or autho-
rised by the candidate. These were
the twe propositions which the hon.
Law Minister mede when he was
trying to explain this black Ordin-
ance.

Then, he referred to the two cases
which had also been referred to by
the Supreme Court in this regard.
He referred to two cases, namely,

(1) Shri B. Rajagopala Rao Vs.
Shri N. G. Ranga and

( Sroma ) Biall

(2) Shri Rananjaya Singh Vs.
Shri Bajnath Singh,

‘These are the two cases, A layman
would feel completely at sea as to
héw the same two cases could yeld
two different conclusions, But that
18 what die hon. Law Minister has
tried to do, He has tried to perform
a feat that the same cases could
have ylelded different kinds of con-
clusions, In both these cases it was
the Law Mumster's contention that
the court had adjudged that the ex-
penditure incurred by persons other
than the candidates for election pur-
poses would not be taken into account
In determiming whether a corrupt
practice wag committed by the can-
didate Now, the Statement of obje-
cts and Reasons has said the same
tung in some other words. It 1s
said 1n the statement of Objects and
Reasons: “The impression incurred or
authorised’ had not been construed
so as to brmg withun its purview the
expenditure incurred by a political
party 1n its campaign.” Here is a very
crucial word or expression which
must be borne in mind by the hon
House The Supreme Court has not
smud that what is expended during
the course of a campaign for general
party purposes should be debited to
the account of a particular candidate
The Supreme Court has made a dis-
tinction between the expenditure in-
curred for general purposes of the
party and the expenditure incurred
in connection with the election of a
particular candidate. Vet, the state-
ment of Objects and Reasons says:

“...the expenditure incurreg by
a politica]l party in jts cam-
paign or by any person other
than the candidate unless in-
curred by such third person
as the candidate’s agent. In
other words, the provisions
of sectiop 7T and clause (6)
of section 123 have been
intended and understood to
be restraints on the candi-
date's election expenditure
and not on the expenditure
of a political party.”
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By this interpretation, the Statement
of Objects and Reasons has tried to
convey that the sky ig the only limit
so far as the expenditure of a parti-
cular political party even in a con-
stituency is concerned, that there is
no lmut absalutely. Hoyw atrocious
it is! This is the inter-pretation
whidh they ask ug to believe! I that
were 80, a celing on election expen-
ses was meaningless. Then why do-
n't you come forward in a straight-
forwarg manner and honestly tel} the
House that a celing on expenditure
by a particular candidate is mean-
ingless and it must be done away
with? That 15 a course which could
Liave been better understood by us.

Now 1t is clear that the Supreme
Court does not adjudge that expen=
diture on general party propagenda
should be taken into account in com-
puting the candidate’s election ex-
penses. It does make a concession
ior the expenditure mcurred on party
propaganda or op 1delogical propa-
ganda. I; does 'make a concession
m that respect, Please do not think
that the Supreme Court has been un-
reagonable 1n this matter The Sup-
reme Court does make g concession
in that regard. It 18 only when the
political party sponsoring a candidate
incurs expenditure ;n connection with
his electiop as distinguished from ex-
penditure on genefal party propa-
ganda and the candidate knowingly
iakes advantage of it or participates
in that programmg or activity or fails
to disavow the expenditure or con-
sents to it or acquiesces in it, that it
would be reasonable to infer, save in
spacial circumatances, that he implie-
dly authorised the political party to
incur such expenditure and he cannot
escape the rigour of the celling by
saying that he had not incurred the
expenditure but his politica] party
had dome go. That jg the clear ex-
position of the Supreme Court's
stand. And coulg anybody in his
senses disagree with this viewy You
have not disavowed. If I find not
only the resources of the Ganga

(Amndt) Bl
flowing or even the resources of the
Brahmaputra but the whole ocean
inundating the Party, would I not
take objectton to this? :

SHRI N. K. P. SALVE; Have
you quoted from the judgmenty

SHRI SHYAMNANDAN MISHRA:
I have quoted from the judgment it-
self,

SHRI N K. P. SALVE: Which
page?

SHRI SHYAMNANDAN MISHRA:
I can give you the page later.

These are the words of the Supreme
Court ., . (Interruptionms)

SHRI MADHU LIMAYE: Shrimati
Maya)i has something to say.

SHRI DARBARA SINGH (Hosh:-
arpur): She does not need your re-
commendation,

SHRI JYOTIRMOY BOSU (Dia-
mond Harbour): Does she want to
talk about Gaighata?

SHRI SHYAMNANDAN MISHRA:
The Supreme Court has also said’

“This view we are taking does
not run counter to any eaiher deci-
sions of this ourt.”

These are again within quotes, It
bids us, therefore, how the Law Mi-
nister could take the stand that the
recent judgment was a departure
from the judgments delivereq 1n the
past. ..

SHRI N. K P. SALVE: That he
will cite.

SHRI SHYAMNANDAN MISHRA!:
When the Supreme Coury has said in
explicit terms that itg judgment does
not run counter to the earlier judg-
ments, the hon. Law Minister has
told ug that it does go against, Now,
whose interpretation this House will
believe more? The interpretation of
the Law Minister or the interpreta-
tion of the Supreme Court? He had
also been 'a Judge of the High
Court, 1 am quoting the Supreme
Court. ..



213 Res. ond Represen- AGRAHAYANA 21, 1806 (SAKA) of the People 214

tation

SHRI N. K. P, SALVE: 1 will
glso quote the "Supreme Court.

SHRI SHYAMNANDAN MISHRA:
I am coming to all that, The Supreme
Court hag referred not only to the
cases which the hon. Law Minister
mentioned, but, in addition it has
referred to Madrug Patodia vs. R. K.
Birlg and others also, , ..

SHRI JYOTIRMOY BOBU: Chalees
Lakhwala?

SHRI SHYAMNANDAN MISHRA:
The consistent stand of the Supreme
Court has been that whatever goes
into and affects the election of a
candidate should be addeq to the
election expenses on the basis of
equality of opportunity, That 1s the
bas:is of the limit imposed.

You are now destroying natural civi-
hsed law of equality of opportunity.
.. (Interruptions) and it would now
wipe oul whatever remains  of the
limit on ceiling.

Now, I challenge the Law Minister
to quote a single judgment to the
contrary., My hon. friend, Shry Salve,
seems to think that there are some
judgments which run counter. .

AN HON. MEMBER: Yes.

SHRI SHYAMNANDAN MISHRA:
...to the Supreme Court's judg-
ment. If this was the law, then, may
I ask my hon. friend Shr, Salve:
why was Shri Amarnath Chawla
made to suffer? You are protecting
the prospective 180 cases, but why did
you not protect Shri Amarnath Chaw-
la's election if thig iz the law? ...
(Interuptions) Why not you give
equal protection of law? You should
have granted equal protection of
law, You have done retrospective
validation but protectad the judg-
ment at all. Last must be based on
non-discrimination and equal appli-
cation. ... (Interruptions) But the
also you have not done. You cannot
ride two horses at the same time.
Would jt convince anybody that your

(Amnd,) Bull

proposition that the law was that
such an expenditure should not be
debited to the account of a candidate
was the correct law? Then, that
should have been applied by the
Government to the case of Shri
Amar Nath Chawla’s case also.

But you are doing something com-
pletely different. ..

AN HON. MEMBER: Would you
agree to it now?

SHRI SHYAMNANDAN MISHRA!:
I am only stating the proposition be-
lote you. Again you ask me to si
in judgment. I will not do that.

The plain fact Mr, Deputy Spea-
ker, 15 that by this judgment, they
are altering the law, It is remark-
able that they want the Supreme
Court to interpret laws according to
the social ethos and environments in
one breath, but when the Supreme
Court does the same, they turn
aganst 1t. Would you want it to be
a completely conforming Supreme
Court? You do not want the
Supreme Coury to be keeping with
the spurit of the times? They have
biought out that because your ex-
penditure 1s so becoming so fantas-
uc and so gigantic that the Supreme
Court ijs bound to take it into ac-
count.

But, now, the basic approach of the
Supreme Court 1s contained in the
following sentence;

“Before we proceed to discuss
the evidence...”
1 am again quoting the lines of the

Supreme Court Judgment.

“Now, before we proceed to dis-
cuss the evidence bearing on this
question, we must clear the ground
by pointing out that not only is the
incurring of excessive expenditure
a corrupt practice, but also the
authorising of such expenditure
and authorising may be implied as
well as express.”
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That iz the key sentence in the
judgement of the Supreme Court.

“Where the authorising is ex-
press, there is no difticulty in
bringing home the charge of cor-
rupt practice against the candi-
date. But a somewhat difficult
question on facts may arise where
the charge is sought to be proved
against the candidate on the basis
that he impliedly authorised ex-
cessive expenditure, Whether a,
particular expeiditure was implied-
ly authorised by the candidate must
depend on the facts ang circumst-
ances of each case as appearing
from the evidence adduced before
the court.

This question would arise in a
challenging form where the ex-
penditure in connection with the
election is incurred not by the can-
didate but by the political party
which has sponsored him or his
friends and supporters.”

Then the Supreme Court proceeds
to ask:

“Can the limit on the expenditure
be evaded by the candidate by
not spending any moneys of his
own but leaving it to the political
party or his friends and suporters
to spend an amount far in excess

" of the limit.”

That is what Supreme Court has
said. The Supreme Court has Jaid
stress on authorisation and the au-
thorisation in the opinion of the
Supreme Court can both be express
and implied, Would any person hav-
ing the least knowledge of law dis-
agree with the view that the autho-
rigation can be of two kinds? Are
they going to bind the Supreme Court

(Amndt.) Bill

That is the primary duty of the court
to go into the question of implied
authorisation and on this basig they
have established the case of Amar
Nath Chawla that there wag excessive
expenditure incurred,

Now, 1 come to some of the cases
mentioned. In Ram Dayal versus Brij-
raj Singh ang others, the question
arose whether certain expenditure in-
cured by the Maharaja of Gwalior
and the Rajmata in connection with
the election of Brijraj Singh was li-
able to be included in his election ex-
penses.

The court had pointed out that in
the absence of any connection between
the canvassing activities carried on
by the Maharaja and the Rajmata
with the candidature of Brijraj
Singh, it is impossible to hold that
any expenditure was incurred by
Brijraj Singh which wag liable to
be included in the election expenses
of the first respondent.

Further the court had proceeded to
add:

“We agree with the High Court
that under 77(1) only the expen-
diture incurred or authoriseq b¥
the candidate humself or by his
election agent 1s required to be
included in the account or return
of election expenses and thus ex-
penses incurred by any other agent
or person without anything more
need not be includeq in the ac-
count or return, as such incurring
of expenditure would be purely
voluntary.”

In the latest judgement the Sup-
reme Court has sald:

“These observations would show
that mere incurring of expenditure
by any other person in connection
with the election of a candidate,
without something more, would not
make it an expenditure authorised
by the candidate.”

But if there is something more which
can reasonably lend itself to the in-
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ference of implied authorisation par-
ticularly having regard to the object
of this provision which is to bring
about, ag far as pohsible, equality in
availability of.resources and elimui-
nate the corrupting influence of big
money then it would certainly be
nelu in the election account of a
candidate,

1t is significant to note that in this
vonnection the court proceeded to
examine whether the evidence was
sufficient to establishn that Brijra
Singh travelled with the Maharaja in
his helicopted and visited several wvil-
lages for his election campaign and
held that the evidence in this con-
nection was not reliable, This in-
qury would have been wholly un-
necessary unless the court was of the
view that if Bnjraj Singh could be
shown to have travelled with the
Maharaja in his helicopter and visit-
ed several villages in connection with
hig election campaign that would be
sufficient to invest the expenditurce
incurred by the Maharaja with the
character of expenditure impliedly
authorised by Brijraj Singh. Ths
decision, therefore, far from contra.
dicting the view taken by us, actually
supportg 1.

So, my submission is in this case
Ram Dayal versus Brijraj Singh the
court was of the opinion that if any
connection could be established bet-
ween the visit of the Maharaja to
severt]l villages in connection with
his election campaign then the expen-
diture incurred on that account would
have been included in the computa-
tion of the election expenditure of
the particular candidate but since no
connection could be established in
this case, therefore, the court ruled
that it could not be taken into account.
The position is quite clear It is only
wrong interpretation of the which
would lead to another view. There-
fore, the Supreme Court is absolutely
right in holding that their judgement
does not counter to any judgement
before and particularly this case be-
comes very very important in this
connection,

(Amnd.) Bill

Then 1 come to Rananjaya Singh
versus Baijnath Singh where the
Supreme Court says:

“This court had no occassion to
consider whether the elected candi-
date could be said to have authoris-
ed any expenditure by knowingly
taking advantage of the services
of these persons, because no such
argument was advanced before this
Court In fact, such an argument
could not plausibly be advanced
because the salaries paid by the
{ather to these persons were not for
the purpose of working in connec-
tion with the election”

After one or two lines the Supreme
Court asserts:

“This decision does nol. therefore
run conirary to what we have
sald.”

The Supreme Court has found that
theiwr view is further gupported by the
decisions earlier in Magraj Patodia
versus R. K. Birla and other and in
B. Rajgopala Rao versus N. G. Ranga
Then finally the Supreme Court says:

“The question, therefore, in cases
of this kind always is whether there
1s something more which may leg:-
timately give rise to an inference of
implied authorisation by a candi-
date. What could be something more
is indicated by us in the propriety
formulated above, though we must
confess that by its very natwe, It is
not possible to lay down the ex-
haustive enumeration of the cir-
cumstances in which that some-
thing more may be inferred.”

Now, Sir, I am referring to another
case which had not been referred to
either by the Supreme Court or by
the honourable Law Minister, That
is the case of Shri D. P. Mishra
versus K. N. Sharma. My submission
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[Shri Bhyamnandan Mishra)

there is that the Supreme Court had
held that the Party could also spend
in a Constituency, and not only the
candidate. That proposition had been
held by the Supreme Court. In that
case, Shri Mishra had deposited Rs.
700/~ with the Madhya Pradesh
Congress Committee as an applicant
for the Congress ticket, Out of this
amount, Rs. 200°'- were meant as
application fer and the remaining
Rs. 500'- were to be used in the
Cons'ituency. That is, this expandi-
ture was to be canalised through the
P.CC.

Now, the Supreme Court said:

“In our judgment. the High
Court was right in holding the
amount of Rs. 500'- paid by Shri
Mishra as expenditure incurred
on April 1, 1963, and was liablc 1o
be included in the statement of
expenditure incurred for the pur-
pose of election.”

It this proposition is established,
even the Congress Commiltee can
spend in a particular Constituency.
and not only the candidate himself.
This is the view of the Supreme
Court and it is also supported by this
Government jn the case of Shri D. P.
Mishra versus K. N. Sharma,

But, this Ordinance notwithstand-
ing, 1 bave a feeling, the court will
not change its basic pesition, ani
swallow any amount that & Party
may spend in connection with the
election of a candidate I hope 1 have
been able to cstablish on the basis
of the case to which the Law Minis-
ter referred and the Supreme Court
huad also gone into with great care.
I am trying to formulste my own
view in this matter for the consi-
deration of the House.

1 have a feeling that the court will
not change its basic position and it
would not swallow that the Party may
spend any amount in conmection with
the election of a candidate that would

(Amndt.) Bill

not gWallow any kind of a fantastic
amount that may be incurred by any
political party. .

Do you think that the Court will
not take into account many of these
things which are very obvious? In
fact, the Court said in a recent case
that the statement of expenditure by
Shri Amarnath Chawla was an insull
to intelligence because much more
hundred times more, than that
has been incurred by the political
party which had sponsored the can-
didate. No doubt the court woulad
take the same view in future also.
Do you think that by adding two
Explanations, they can alter the sub-
stantive provision? Whaty does Sec-
tion 77(1) say? It did not have any
explanativn appended to it earlied.
Nov', what they are trying to do is
to completely change the character
of the substantive provision of Sec-
tion 77 by adding two Explanations.

My humble submission 1s that by
adding the explanation you cannol
change the basic character of the sub-
stantive provision that would make o
non-sense of the whole Sectlion itself,
You are trying to add that in a circu-
mlocutory manner—in a round about
manner which would not be accepted
by the court. That wou'q simply
reduce to nuility the section itself. 8o,
it is clear that both on politico-moral
and iegal grounds. this measure is
most objectionable, It is an attempt
to pervert the present law. I is an
affront to the Bupreme Court, 1t
expcses, as I have submitted earlier,
the true colour of the Ruling Party.
May I sy that earlier it was the same
view by a Ealaxy of the topmost intel-
lectuals of this country. They had
come out with a statement, Are some
eminent professors including Dr K. N
Rej, Prof. M. N. Brinivas and Prof,
V. M. Dandekar not the top intellec-
tuals of the coumtry? I ask you.
They have got international reputa-
tion. They have pointed out that the
Ordinance legitimises in effect  the
control that powerful financial and
propertied imterests have gaoguired
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over electoral processes, They further
says.

“It cannot but lead to further loss
of faith 1n the possibility of reform-
ing the gtate of affai’s 1 the country
without recourse to extra-parha-
mentary methoda”

Now, 8ir, they are diiving the country
to extra.parhamentary methods and
if they wanted to come forth with this
Ordinance and if indeed a majonty of
the candidates involved in the election
petitions belonged to the Opposition
then, they should have held consulta-
tions with the Opposition before com-
Ing up with a measure of thiz kind
When they came with an Ordinance
in respeet of the smugglers they did
consult or at least gave a show of
consultation with the Opposition But
i a matter which concerns the elec-
tive process which cuncerns the
majority of the candidates they did not
have the decency to consult the oppo-
sition Parties So, my charge 1s that
this has been done in a hole and cor-
net way This 1s done only for the n-
terest of the ruling partv and in downg
so this paity 1y deslroying democracy
in this country 'We, therefore, oppose
this will gt the force at o1 command

MR  DEPUTY-SPEAKER The
Resolution 15 before the House

THE MINISTER OF LAW JUSTICE
AND COMPANY AFFAIRS (SHRI
H R GOKHALE) Sir, 1 beg to move

“That the Bill further to amend
the Representation of the People
Act, in 195] be taken into conm
deration

! wiwwr few ¥ oz 9w
arET d ) & & vy W fr e femn )

SHRI H R GOKHALE ] will reply
lo the vartous points rasvred later on

MR DEPUTY-SPEAKER He ha
written thet he wanted to raise some
shjections,

SHR1 H R GOKHALE My I sub-
mit this? This is a Consideration

(Ar.ud ) Bill

Motion and if he wants to make some
points, he can do 80 in the course of
the discussion

MR DEPUTY-SPEAKER 1 had
said s0 He had written that he want-
ed to object to even the introduction
of the Bill

SHRI H R GOKHALE Ag far as [
know, I think there 33 no rule

MR DEPUTY-SPEAKER 1 know
that 1 find here in the Oider Pape
that hig nume has been entered I find
that the name of Mr Janeshwar Misra
Is written here that he wanted to raisc
cerfain objection 1 suppose he has
done 3t with the know.rdge of the
Sueaker 1 do not know

SHRI }l R GOKHALE If you think
that 1t should be done, 1t 1 a different
matter But it will be setling up a
new precedent 1f at the consideration
stage this 1s done

st ww faw  (SATRTATR)
IUNGH WEEE Wl &9 AF TET A1
ATEAR I ¥ IAH 791 39 H
HqTETT ®Y ATF A qF A D IAT 7L
(% 7 FTHAT 9EAA | 57997 -7
ar 41 Fm gArht A FE 9o 7w fAm
7 TH AT W ER AW IAGT WA FT
A1 IX AR 4T SOWA F1 FAAT )
qrr umiw gz ¥ (v 94 wriRg M
fag .7 9w g7 771 75 } (w77 {3977
g4 1 AT # ap qetss migEL o1
gt # 3% & wow ¥ {qviay ¥
wwrE 2 1w wpiEg faw qE w1
W v a7 |quay 9w @ a1 ¥ ¥
T & WATOYT WREA) @ §0 aifawd
g

MR DEPUTY-SPEAKER Why not
make these pomnts 1 ye - speech”

o wwwe few #m T9 fauas
® iy v g Ay it wT @R
|
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(st 7 fas)

I arfewrel § aga & o
gt g, 9t wow qlk & wod A
¥ wr€ g, wix o & fgars gw ©
FITAT T | AT AT TW AT AH
& ay geo 7% iy ag A gawfee
¢ xe e awia ol ) f e ¥ we,
sgaeaT wigar § fe w7 agw & ow
& W I e & ark ¥ o agw
w1, A & guw fewroea §, wicfom
# ¥ g0 T ¥ fgwrn ¥ fag oz
fagas A fewr ot <gr &, W ww
faiaw 9T ot @ w77 g7 Faw
T X I QT ) X ¥ 9T W9 A
eyez wfaT gt § 0
MR. DEPUTY-SPEAKER: ; think
the Constitution and the rules are
very clear, that when there is anv

case before the Court, we cannot refrr
to that cace.

ot were fir : Af 7g fdae
A 3 ¥few & fog & 1 v w7 ST

7t g arar wgd ¥
MR, DEPUTY-SPEAKER: We can
not refer to any individual.... I am

.

teling you that we cannot refer !
any case,

SHRI MADHU LIMAYE: Why not?

MR DEPUTY.SPEAKER. I am
pointing out the rule. We cannot Ti
is sub judice.

ot wiwwe firer © o ag fawr Y
wrr wifgy | we e faw wr Al
o Wt wgew & o¢ fam w7 ¥R
¥ g fgd

SHRI JYOTIRMOY BOSU (Dia
mond Harbour): How can the Bil'
chme hers?

SHRI MADHU LIMAYE: On a
peint of order.

of the People
(Amadt)) Bill

MR, DEPUTY-SPEAKER: Do not
get excited,

SHRI JYOTIRMOY BOSU: I would
like to raise a point of order.

MR, DEPUTY-SPEAKER: Later on
He has asked whether we can refer to
cases pending before the various
courts. ] say we cannot because that
18 sub judice.

SHRI JANESHWAR MISHRA: The
whole Bill ig only for that.

MR. DEPUTY-SPEAKER: | do not
know aboyt that Shri Mishra made
his speech without that; he referred
to various judgments already given by
the courts. That in a different thing.
You can reter to judgments given by
the courts,

SHRI N. K. P, SALVE: In terms he
sald 'T will not refer to any case which
is pending’.

SHR] JYOTIRMOY BOSU: On a
point of order, This Ordinance has
been promulgated precisely to prevent
certain action being taken on the basis
of the judgment that the court may
deliver in future applying their mind
to those cases after hearing them, It
is, therefore, impossib’e for speakers
in this Houge to dwell within that
particular rule that when there it a
case pending. you cannot discuss any-
thing about that, because the very Bill
has been brought before this House.. .

MR. DEPUTY-SPEAKER: I got the
point,

SHRI JYOTIRMOY BOSU: .... to
counteract the normal and naturs!
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MR. DEPUTY-SPEAKER: Within
the rules and the Constitution,

SHRI JYOTIRMOY BOSU: It the
sule jtaell is being flouted by the
Minister by introducing this Bill, I am
helpless. 1 beg your pardon al the
very beginning that it would be very
difficult for us to dwell within that

SHRI H, K. L. BHAGAT (East
Delhi): The logic just now advanced
by Shri Jyotirmoy Bosu is really fan-
tastic (Interruption). I have purposelv
not used another expression, but have
called it fantastic. That way eveiy
new piece of legislation which
brought here reflects a certain situa.

"tion 1n the country. There are pend-
ing cases and causes According to us,
according to the Government which
has brought this Bill, a certain view
of law whs existing and now the Sus-
reme Court has taken a different view
They say the lanw means thu. and this
We will speak on merit. later on, But
then to say that this is brought in
aonly to.

SHR) JYOTIRMOY BOSU: Nulhfy

SHRI H K. L BHAGAT 1 was not
interrupting you Lel us at leas!
observe thin between ourselves

‘This Bill lays down u certain unde:-
standing, a certain position of law. If
it is argued that this Bill may have
effect on certan other petitions or
pending caces, thut way every legisla-
tion will have some amount of effect
on other pending cases in courts or
cases which arise in future, Therefore
to may that we cannot discuss the Bil
withont referring to those cases |
not...

MR, DEPUTY-SPAKER: I will hear
¥ou agein. ] do not want this to go
on. You have made your submission.
1 will hear everybody, Aﬂcrmhave

(Amnd.) Bill

SHRI H. K. L. BHAGAT: Because
this Bill may have effect on pending
cases are all the rules washed off? Is
the Constituilon washed off? They
cannot comment on every case that is
pending. It will be absolutely the ne-
gation of the rules, constitution and
law Therefore 1 entirely agree with
you that they cannot comment on cases
which are pending before a court... .
(Interruptions)

SHRI JYOTIRMOY BOSU: I am
only irying to high hight the fact that
the Government has brought forwar.l
this Bill to prevent the law taking its
normal course in the cases pending
before the Courts.

SHRI SAMAR GUHA (Contaj): 8ir.
You observed just now that no speaker
who speaks on the Bill or the Ordin-
ance should refer to cases pending in
any court, (Imterruptions) I want
to bring to your notice that gn Octc-
ber 19, 1974 after the judgement of
the Supreme Court the hon, Minister
himself gaid in a Press Conferencr
and I am quoting from a Press repat;
“The Supreme Court interpretation
has laig down a new law. The Ordi-
nance, the Minister said, has become
necessary because 180 election petl-
tiong were pending in courts inrespect
of Lok Sabha and Assembly
elections ™ So. it is clear
that the hon. Ministe: himself referr»1
to 180 pending cases before courts
which related to M Ps. and M.L.As.
are Maya. They are a reality. The
M.L A. is reality, the M.P. is reality,
the pending cases are a rea'ily and the
courts are reality They are not Maya

. (Interruptions) . You have allowed
Mayy to go out, If the hon. Minist. ¢
can refer to pending cases why shou'd
we not? Otherwise g discussion her®
is without any substance or mesninw
or objective and it will be withou
any realistic background unless ths
cases that are now in the courts ‘re
mentioned. In the same Btatement if
says: “The intention of the law makers
was that the expenditure incurred oy
a wolitical party should not be taken
into mccount to decide whether or nob
the limit on slection expenditur= hai
been exceeded. He aleo explained
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that the ordinance would have retros-
pective effect in respect of pending
election petitions, it was not, in accord.
ance with past practice, being applied
to the very cace in which the new law
has laig down by the Supreme Court™
The Law Minister whp 15 go.ng to
pilot this Bill has himself categorical-
ly stated outside Parliament that 10
some case it would have led to spéck.
lation in respect of pending electio.
paetitions. How can you really entei-
tain any idea of a discussion withou.
discussing the issue for which thi:
Bill ha» been introduced, It is exactly
to protect the 180 cases and the hon.
Minister has categorically stated so. If
you do not refer to them what woula
be the discussion on the Bill. What

SHRI 8. M. BANERJEE (Kanpur):
Sir, the ordinance 1s the direct result
of the decision in an election petition
by the Supreme Court, in which one
of the bers of this House, Shri

mem
Amar Nath Chawla was unseated.
Let us
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ing bas rightly or wrongly
created in the country that this
been brought simply to protect
tain interests—may be the Prime
ister, or any minister or any MLA oc
MP. There are 180 persons, includ-

[ ]

to refer to Mr. Chawla's revision peti-
tion in the Supreme Court.

SHR1 P. G. MAVALANKAR (Ah-
medabad): Sir, ordinarily what you
have saird 1, right, but theie has beca
an extraoirdinary measurc brought by
the Government. They have brought
this Bill precisely because there are
certain cases in various courts. The
Prime Minister's case is prominent,
but there are 179 other cases., Be-
cause of these cases. the mimster ha-
brought the Bill If the bringing of
the Bill is 1n order and does not vio-
late the ruleg you have invited atten-
tion to, 1 do not sec how we canno!
discuss it. The statement of ovhjects
and reasons says.

“However, in the recent case of
Shri Kanwar Lal Gupta versus Shri
Amar Nath Chawla and others, the
Supreme Court has interpreted the
aforementioned expression ‘incurred
or authorised' as including within
its scope expenses incurred by the
political party. . ." ete.

Then see the next sentence:

“In view of the effect which such
interpretation”"—that is, the inter-
pretation of Mr, Justice Bhagavati—

“might have, particularly with

reference 1o candidates against
whom election petitiong are peand-
i necessary
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omsel in individual a: well as general
ferms? You cannot expect us mere-
ly to go into an academic or theore-
Sical discussion whether there should
be more money spent or less money
spent. We will have to bring up a
number of issues and implications in-
volved precisely because the Minister
bas in his statement mentioned that
he Is anticipating some technical diffi-
culties 1n those 180 cases, including
thet of the Prime Miister, So, we
will have to refer to all the individual
oases in detail and point out the im-
plications and important 1ssues in-
volved

o wy formd (areT) - ITTEAW
wgreT, ¥ T ¥ @@ 7 AY 352(2)
s wry & e Ta wan § Ay faw-
§u (¥ §, gronfas §, og wr
o o 2 1 ww N wvarw fraw
O ¢ Wit e oF faie fraw Qe
2 & warow frgw gz T g WY
fuwiy fram o7 wrr ¢ | 4 W wW
r-wre Qo ¥ gw A fead Afew
< AW &7 7 &, 39 A ATY Q¥ awqar
Wt RN g e dw-
qaTC warws ¥ feerastr § 1 A ogw
ar waT wui v @ §, Wl fraas
T AHAT WM A7 qF KAH &
ar aft grv | W fod o gw W
NN §7 &% Az 53 |

IS WEYET, Turw Wy off ¥
8 Wi} w7 vy fear & s et 5 flt
AN ) A
wy & ' ow wgw v qwt f o
*eW ® w1 W Wik § | ww gt
sl k.. ..

ME, DEPUTY-SPEAKER: Please
repeet your first submission. 1 was
vt looking into & book.

wwg fed - Prgeytfe
ware Wl A ¥ gr N O 7 .y

(Amaud.) Bill
¢ e v gw i AW o qp-Rare-gE
T T FW AN, IW & WA

dix gaitifafadt & fod yo wa dwn

The point that I made was this that
when there is a general rule and
there 1s a special rule. . .

MR DEPUTY-SPEAKER: Whet
1s the special rule here?

oft qy femd  Far &% vy e
fsrairr g7 wr g AT &9 fan Al
%7 T 1 BN O¥ A9a1 IV, $IEH S,
qui &7 7@ § A1 qEART W &§ I
¥ A gt s 7 fasvnde § 0

SHRI SHYAMNANDAN MISHRA:
The hon Mimster of Hallways has
referred 1n his <tatement to the let-
ter and stated that 1t was a forged
letter It was nobody's business to
say at that stage that the Iletter,
namely, the representation that had
been made by the MPs, that was a
forged representation But he thought
it proper to say that it is a forged
document even in the privilege mat-
ter

oft wy fd T vy fduwi ®
i e w o et safes
w1 fraw Y wrar 1 v fod aft W
t—waifa; g fadwe Y wawea & ¥wqe
R awm R SRy wwr wr g
A EUAREE A T -

TR GRTITE WIAWT, T ATE
TR X Wo Fro fiasy & Kw 8T ¥R
o, wivgd dwevcweigteef
§, wifu: i e & fiolg &1 wwwd
¥ Wd, oW @ & f&d ft ww w7
feduw  wrd & | % oF feday o wef
h M wew @180 e §
% oy o wof Wt agt ey | o
R ? wfwg fowsd ol o swe ©
fad | v afes & Giawr & wne
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[t wy forerd ]
vyt ot wgw w1 i w e
€ wC A |

ww & o STERT T e
HTEW 1 vy fodgy & 39 fawrT ¥
¥ fed wew Taw ¥ QT & ar
s g ? 90 T o w wmwa
wft & W et | W A ® A
ar g fad €1 of fs I faiw fear
vy fawSaR dgowm &
gwiwE T duew W ded

The whole statement is dishonest
from A to Z.

& T wTTHT ¥ T4 F—N WAl 1
A AR AR IR W

ot v W ol (T W)
wrmz & faoffr &

ot oy ook ¥t fed wg T g
feag fen—sime g s & a9 o
g G 2 #Y a0s W T g
wWHy agif—

“The expression ‘“incurred or
authorised” had not been construed
so0 as to bring within its purview

the expenditure incurred by a poli-
tical party in 1ts campaign or by

any person other than the candi-
date unless incurred by such third
person as the candidate's agent."
™ AE ¥ @ adronE
mdfeT gar ¥ 3% w4t IO
g%, w0 e Erg? wed
gwdfiwar a1 w faar, dfww
T oRidfaRT AT w1 pwr—
whr el FufisT g sd AR
&3 3% ot oY ¥ w3 €, Wi
gwifrewt o awf =§r s §
w3 e oy &g frdwe
% ? ag grurdtes ¥ s Wity

(Amnd?) Bijt

a8 | R T R H KU W
7g werw §—ae fewmrty dhifd,
sww fovwrd oifed—irg
w wen ¥ fr g oW g2
On the facts of each case and the evi-
dence adduced in a court of law, the
Supreme Court decides whether the
expenditure 1s authorised,

ag G181 wA N W Y AT g
F——T Tale (qwE ) O W
o §, g &, war 9w o foerz
sraem i ?

oft saverraes firsy 7€) g & 33T
L4

oft oy foord - ©#ft g & g
wT% WTET 357 Y f—a% 10 frw-
AR Y. BT E, waqw e
¢ weavmqw §, dwvic & WO g
3, arwiergh: &, MfzATx § | ga Ry
<7 B G EAErT # v Nt g Ay
a1 ¢ & wigd—ag famr araw &K,

oft wiwwe fwy . -T2 47 &
0o |

vy fod g9z oy oy
R fl—ura g 61 axfud, et dewt
Ty s ey ffad ) 9y el
wr g ? qg e e dm el o @
ag q Wi wr w7 wq {1 A gw
T difad—wediqe & faar §—-
Equality before law and equal pre
tection of law.
T NI T RAW i og fed £ gy
® ag wwd g f& woax e
wdt Wi wY fowrk KF ) pww
¥ A o dfem ¢ 3w WY ww W
TTHeA R, W1 graiqwa § Jw oy
N §T gyl §, T wEioTe
Sy W § wwgm e we
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it § R v e E—% g ¥
Hem ot @ efowreEwE

%o ¥ gamrcgw wra Wi
WERT TR T g S wAE A
&R § o srre Aifex witvwdwn aft wTR
1wy g Y, s fawrs A
wa Y fans s I N
Y xga1 wifgd o —fedie few a1 35
S B W AT ST 4 AT
wrd, #faw wefiatr & ofrd g e
TR ENg TR TR R A Rt

wifi #rzwm g & ff e, W=
WA AV INT AF AT | IR AW
% ¥ 191 ¢ fa ug Ua wgee wiv few-
Az fas & 1 W17 AT g fewa
Mg s 77 (1) TEA A Ew
o7 w1 faqma = | o 7€ AT A
g o® owcEAE ¥ w(vT oW
aa % feafen famr oy gear 27
fon ATg Awias &« Ta g 0 AW
frfew st faar o waa § 3elt A
OwHAT & Xd g e it
L ABRLEA SRR § 1 DR N
sfew smar g

16 hrs,

oft Qo Wo Qwo W ¥uT WTH
FIAfaTs B4 L WY AT R B

oft wyg foend A% @z af wer fr
T ® Aff W 6T | WY SRR
fam wred ow €Y Qi ATy wafed o

SHRI SHYAMNANDAN MISHRA
Mr. Deputy-Speaker, there are two
pownts for your consideration. One
is that, since this Bill seeks lo pro-

these 180 cases form the basis for a
measure of this kind Therefore, you
should consider whether it would not
be n oirder,—although I have not re-
ferred 1o pending cases, this 1s a point
which occurs to me

ooy foo® 47 AT 180 HAW
Fer e ey swE i we-
TN URETAT & & 7 W s
® w7 ¥ o7 godr g 6 qae
T AT Foorr ot i eR

He should gave the detarls He can-
not misleac the House

SHRI SHYAMNANDAN MISHRA
My respoctful submission 15 that one
will have o go

MRt DEPLTY-SPEAKER Anange-
et of convenience.

stwg fomed T A fodt wir wrrdt
& wmd a¥E FTAT g AR Rea
HTEA &) 4T ATATE Qo W7o 14 oY |

MR DEPUTY-SPEAKFR Tne
points ai. getl.n, measy  ntelesting
now

SHRI SHYAMNANDAN MISHRA
If the solicitude that lies at the basis
of thi, measute relates to the 180
cases, then one will have to go into
the contents of those 180 cases On,
the Goiernment may be well advised
not 1w bring up a measure of this kind
if 1t does not want those cases to be
referied to If the (ontention of the
hon Law Minister 18 that the bauis
lor this measwe 1s those 180 cases
which mught be affected if no such
Ordinance were passed or !f no such
measure were passed, then the hon
Members would be quite in vrder to
refer 1o those cases Thal it one
thuing for you to consider whether
you would allow this measure to be
discussed and if so whether you
would not permi{ members to go tato
the basis of this messure, in other
words to go into the contemis of
those 180 cases.



[Shri Shyamnendan Mishra]
Becondly. it seeks to amend section
77 of the Representation of the People
Act There you have to consider
whether an Amendment in the form
of an explanation negativing the sub-
stantive provision could be permitted
to be moved. If the substantive pro-
vigion is allowed to remain. can you
take away the content of the substan-
tive provision by bringing in expla-
nations which run counter to it? That
is another thing which the Chair will
have to consider. My humble sub-
mission is that, since the original sec-
tion did not contain any explanation.
it is none of the business of this Gov-
ernment to add explanations to 1t and
reduce the original section 77 to a
nullity. Therefore, this Amendment
is not in order

SHRI H R. GOKHALE: 1 may
make a brief submission only with
regard to these points.

The first thing to remember is thal
there ig a distinction between the
doctrine of sub judice not applying to
legislation and of the dectrine spply-
ing to merits of individual cases
which are pending decision in & court
It is well established and I
hope my hon. friend Shn Madhu
Limaye will also concede—if it is
negessary to substantiate it, 1 will do
so—that the theory that legislation
capnot be undertaken because there
are certain cases pending, has been
negatived repeatedly and Parliaments
were to legislate. . .

SHRI SHYAMNANDAN MISHRA!
Nobody hes contested that.

$HRI H R, GOKHALE: Mr.
Mshra, 1 am making my pomt
Therefore, the ground that as there
are petitions pending or appeals pend-
ing in course, any legislation will
have the effect of being sub judice,
hes ©po substance. That is one
peint. . .

(Interruptions),
lwmn:.mm-
vmmbhnmhhhm

SHRI SHYAMNANDAN MISHRA!
What did you say about me?

SHRI H. R. GOKHALE: If you

PROF. MADHU DANDAVATE
{Rajapur): He did not say anything
derogatory.

SHRI H. R. GOKHALE., Al that
time, he did not say anything with
regard to the merits of any case. You
referred to what you thought were
the merits and the demerits of this
erdinance and as to why, according
to you, this ordinance should not be
approved. I fully appreciste and
understand that and I submit thet
was the correct attitude to take.

Now, it legislation is not sub judice,
as it is said that it is nobody's case,
then, the question arises, whether im
respect of a discussion with regard to
legislation it is Likely to affect cases
which are pending in courts, as it is
sald that it might affect a number of
petitions and appeals which are pend-
ing in the courts. ..

SHRI MADHU LIMAYE: Who aeid
it? .

SHRI H. R. GOKHALE: 1 haw
said it and T will substantiste it.

SHRI MADHU LIMAYE: So many
cases are pending. "



SHRI SHYAMNANDAN MISHRA:
None of them has moved for protec-
tien.

SHRI H. R GOKHALE: 1 am
oealing with one pomnt and you are
referning to something clse.

The question 15 that theie are
pending cuses und the cases are nol
vnly one but, as I saud, they are more
ihan one There are quite a good
rumber of cases which 1 wall substan-
tiate when 1 am replying to the de-
*ate.

A 1eference was made to what 1
was supposed to have smud in  the
Press discusston I did not refer tuv
she merits of any single case. I only
mentioned the fact as 1o how mant
petitions were pending  Nobody can
prevent anybody from saying. . (In-
terruptwus). It s a statement of
fact that petitions are pending To
say that 1» one thung and 1t 18 another
thing to say that I will pick out a
particular petition—I am not refei-
1ing to any particular petition—any
petition, for that matter, and then
discuss the meriis of that petition . .

AN HON. MEMBER- Here 1t is.

SHRI H. R. GOKHALE:. . . so that

ihe discussion of the merits of that
tion will affect the fair trial of

case. That is a very

. They can certainly
chses are pending.

3

i
el

(Awmnd.y Bill

one. Legislation has beem
passed by this Parliament, by other
legaslatures many times on occasions

SHRI SHYAMNANDAN MISHRA:
There 15 no dispute about it.

tion of the Parliament or of the legis-
lature, Now. 1f this Parliament
approved thig Bill, then 1t will mean
that the Parliament approves of the
fact that the intention of the legsla~
ture was this,. Therefore, my sub-
nussion is. that there is no question of
any discussion with regard to the
merits or demerits, the facts ete. or
questions arising in any particular
case

The last point which was rased by

Shn Madhu Limaye was with regard
to the Explanation Furst of all, I do
not understand how this can be a
matter of prelimnary objection at all
because I am astounded to hear that
this goes to the root of Parliament's
competence to discuss a Bill like that.
In the course of discussion the Mem-
bers will be entitled to say this can-
not be done—although I do not admit
that this cannot be done—but you
will be entitled to sav that this can-
nvy be done

Finelly, I would say the whole ar-
gument proceeded on the assumption
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that there is contradiction hetween
the Explanation and the main Section,
it is as it were to negative the man
Section that the Explanation has heen
given. This, I submit, is not correct.
The purpose of the Explanation inter
alia is to clarify what is the intent of
the main provisions. That 1s the pur-
pose for which Explanation has been
&iven. There is nothing contradic-
tory so far as the Explanation in the
proposed Bill and the original Section
is concerned. I submut these questions
cannot arise at uny rate at this stage
There is no rule. There is rule in
respect of introduction of the Bill but
4here is no rule in respect of motion
for consideration. I am putting it on
ithe ground that these objections have
been raised and, I believe, the con-
sideration of the Bill should go on.

. oft v feerd © UERARA & Y
R A #gr 3§ U A A
afsn oy wie frewns wv afm
F A H oF M X vz wgAT j——
(fevediw) «rg wfaw 7 73 § wefom
¥ wyg wy g 1 AW 0F 9w AR
% sy fww fem § € f@ma 2
Tien Wfeq—— (Ceiogim) & ot &
gt qrga o yafey &y war w7
feur a1 fe 238 = 1 0F IRT AT
fee & woda F I
There are several petitions which
have taken the ground of excessive
expenditure.
oY g7 st oY off oot Al dom ¥
Y HIT AR W W1 AT W 4T
wiwwre f 1 e frefafede o v
wol § ¥ woX maww & fag ok de
o4 WY g wod wawa & feg gat
dRE off w{7 fogw o Wiz 7
& v My W amm ST § o)
Wi v T A 0% IRT
wr v o § o fedos & e
¥ O At oY 3F wet QYT STEAY

(Amndt) Bill
WY kY g Fewlt aifgk FR
Ty wm avfew Y wrg Atfafessd |
1 ¥ feafafadwn ofy gvn wfg® o
an urt dRy |

SHRI H. K. L. BHAGAT: Refer-
ence to a general situation in the con-
text in which certain legislation is
brought is one thing and commenting
on the individual cuses is another
thing. Every legislution has a certain
background, The Law Minister has
mentioned its background, The Law
Minister has mentioned the general
situation that various cases are pend-
ing and this will apply to all coses
which are pending. This is a refer-
ence to a general situation which iy
quite different from commenting on
individual cases,

SHRI MADHU LIMAYE: [ do not
want him to restiet the scope of the
discussion

MR DEPUTY-SPEAKER: I would
not give my ruling so easily. I would
hke first tv understand what are the
155ues,

Now, 1 would Lke to understund
very elearly about the 1ssucs invols-
ed We are discussing certain points
of order 1 completely agrec with
the Minister that there cunnot be any
objection to a Bill at the stage of
consideration. But, since Lthe name of
the hon Member, Shri Juneshwar
Mishrg is mentioned here, 1T thought
he wanled to ramse a point. This
is already on the order paper.
thought that some sort of decision has
been arrived at. It is none of my
duty o comment on what has been
agreed to. Thal 13 why I have al-
lowed him to raise his point. Now I
see from the submissions made by

s



W

is pending. These are the two
questions which were posed. Let
Minigter give some authori-
'tative information about that.

SHRI H R. GOKHALE: Mr.
Chawla's review petition had been
filed in the court. 1 do not know
whether it has yet been admitted.

§
]

MR. DEPUTY-SPEAKER. These
are the only two questions as far I
am concerned. Mr. Limaye has also
made unother pomnt. I did not refer
to it becauss I do not think this »
the point of order, 1 thought that
this 15 regarding the merit of the Bill
It 18 for this House to decide. It
has nothing to do with the pomnis
of order.

Now, #¥en if we sit for two weeks,
we cannot go Into all the 180 cases.
The third point 1s regarding the merni
of the Bill. That 1s why I did not
pay attention to it. The poiwnt here
is that if, suppose, the Chair rules that
this Bill does not bar reference to
the different cases or the facts of the
different cases in different courls,
then, of course. the discussion {akes u
different turn with different comph-
cations. I am saying that it iy very
vital. But the case of Shri Chawla
is peripheral and we need not g0
into it.

Let me firgt state what are the ac-
:ﬂd practices. One of the accepl-

practices is that we do not dis-
cuss the merits or the facts of any
case that is pending before the court.
This is one of the accepted practices

MR DEPUTY-SPEAKER I am
coming .to that. I will come ta this
Bill and that is why I am giving
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great importance to the pomts you
are making. This is one of the ac-
cepled practices, We do not, because
it is sub judice, Another is that the
Jaw making power of this House is
un-fettered. Whatever be the case,
ithe merits of the case, Parliament can
make any law.

SHRI N. K. P. SALVE: Subject to
Constitutional provisions.

MR. DEPUTY-SPEAKER: Natu-
rally. You can even make an uncon-
stitutional law. It is for the Supreme
Court to decide, whether 1t 15 consti-
tutional or unconstitutional Your
right 13 un-fettered. But, we are ex-
pected to take all these into conside-
ration. Even hypothetically, if you
make such a law and you will be
taken care of by the Supreme Court
oL the High Courts. That 15 a diffe-
1ent matter  Therefore, the question
of sub judice doe> not stand in the
way of law making here, These are
the two things. But, here, [ think we
wt¢ dealing with a situation that i
1ather unusual. [ would like. . .

SHRI INDRAJIT GUPTA: Be
very cautious.

MR DEPUTY-SPEAKER:
very cautious [ know.

I am

SHRI INDRAJIT GUPTA: Don't
rush in

MR DEPUTY-SPEAKER: 1 dunot
rush in I am not a fool 1o rush in
where angels fear to tread. Bul, here
15 a very ticklish issue, because &
the Members had said and I think 1
have also once heard and saw—I do
not know whether 1 ghould say the
word ‘beautiful'—the utiractive face
of our Law Minister on the Televi-
sion. . .

SHRI MADHU LIMAYE: Why da
you hear the radio and see the tele-
vision?

MR. DEPUTY-SPEAKER: [ saw
the television. When the Ordinsnee



had referred to it. When he was of
my age, he would have been a very
good looking young man. Now, the
Members had also mentioned that the
whole purpose of this Ordinance and
the Bill now is to give protection to
various Members of Parliament and
Members of the Assemblies .against
whom there are election petitions.

SHRI MADHU LIMAYE: Protec-
tion from the judgement of the Court?

MR. DEPUTY-SPEAKER: What-
ever it 15, against whom there are
.election petitions in wvarious Courts.
Thig is the basic thing. This is what
the Members are saying.

SHRI SAMAR GUHA. Protection
from Parliament.

MR DEPUTY-SPEAKER. 1 fully
agree with the Minister. Onee this
House in the exercise of its legisla-
tive power makes & law or brings
out clearly the intenuon of that law,
Courts are expecied to interpret or
10 act according to that law. Once
we pass this, they will have to go by
that. Here, 1t 1= said that these van-
ous cases sre pending and that is why
to give protection to that, we have,

SHRI MADHU LIMAYE: Protec-
trop from what?

MR. DEPUTY-SPEAKER: From
the effect of the judgement. That
is the purpose [ think the Minister
also agrees there He said that this
has always been the intention that a
cage like this should not be consider-
wd as an excessive expenditure.

4 ‘thet there is no confusion in future.
is

SHRI N. K. P. SALVE: The pur-
pose is to supersede the Supreme
Court judgement?

unnmw-m:xdlam
say that the purpose is to supersede
the Supreme Court. The point is
make the intention of the law very
clear 39 that the Supreme Court may -
not have any doubt about it. I think
that is the point,

Now if it is to protect these various
members, he will help me in deciding
whether we can stop there without
asking the question whether they
really need thig or they do not really
need this. This ig my difficulty. &
find it very difficult to give my ruling.
As T said, it ig rather a difficult point
which has to be considered very very
carefully and I cannot give my 1uling
ofthand in this matter unless the
Minister can help me further.

SHRI MADHU LIMAYE: Unless you
hear our speeches.

SHRI INDRAJIT GUPTA: 1 amn just
trying to understand what you &are
saying. Can thig question which yow
have formulated at the end of youw
observation whether the persona in-
volved in these cases actually need
this protection or not be answered
v:m:nmmunmua e
capes

SHRI SHYAMNANDAN MISHRA!
That ig the point.

INDRAJIT GUPTA: That
question has been raised. We have yob
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of
is that unlesg these case are gene iato,
the question you have formulated just
now cannot be answered.

AN HON. MEMEER: Yes,

SHR] INDRAJIT GUPTA: What are
we to do?

MR. DEPUTY-SPEAKER: I 4o not

:

SHRI INDRAJIT GUPTA: You have
to make up your mind on this.

SHRI MADHU LIMAYE: After
hearing our speeches, you have tfo
decide whether it 1s relevant or not.
:').nnl?r the rule of relevance should pre-

-l

SHRI C. M. STEPHEN (Muvattapuz-
ha): To say that this Bill has a limited
purpose with respect to the cases now
pending is not factually or legally cor-
rect. This is a law sought to be put
on the statute book. It will have two
eflects. One 1s the effect on the cases
mow pending, the other on cases which
may be coming hereafter—it 13 a gene-
ral law being formulated.

‘There are tWo types of cases. Ome
aimeq at the particular issue formulat-
ed by you may be relevant. But hers
is an amendment of the election law
which will have effect not only today
but tomorrow, for all time to come.
1t will have certain statutory effects,
the statutory effect will certainly be
on those cases which are now pend-
ing also, That is all, Buf this is not

only or main purpose—that is a
& effect. For future cases also, it

(Anind.) Ball
the question you postulated may be
relevant; not conceding that it is icre-
levant, it may become relevant. But
when a law is enacted, it has some
effect. What it says is that certain
caseg will not have this protection but
certain cases will certainly have pro-
tection., Therefore, in discussing that,
the question as to whether these need
protection meed not be gone into at all.

SHRI MADHU LIMAYE: Why not?

SHRI C. M. STEPHEN: Becausz the
purpose is not to protect. 1f the effect
of the law is such as will give protec-
tion, those cases will be protected.

SHRI MADHU LIMAYE: Read the
statement oI objects and reasons,

SHRI C. M. STEPHEN: 1f the effect
of the law is that they will not get
protection, they will not get protec-
tion.

SHRI SAMAR GUHA: The statement
of objectt and res.ons is categorical.

SHRI C. M. STEPHEN: That is why
I said two types of law are possible, If
specifically it ig mentioned in the law
that such and such judgment will be
annulled or such and such cases pend-
ing will get such and such protection
or such and such law which has been
nvalidated wnll be put in the schedule
of the Constitution, if these things
are done, then the fucts with reapect
to these cases will have to be consi-
dered. The Minister might have made
a statement that these casvg are also
pending. But my submission is that
the law is an amendment to the elec-
tion law completely. Therefore, let
us forget the fact of some cases pend-
ing, what facts are there. Bven if they
are not getting protection, stil] the law
will have to come into effect all the
same. Therefore the facts of the cases
are absolutely irrelevant and cannot

House. Rules 73 says what
discussed at thig stage: “On 4 motien
refarred to in rule 74 being
principle of the Bill and

§
;
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may be discussed generally but the
details of the Bill shall not be discuss-
ed further than ls necessary to explain
its principie.” What we are now con-
cerned with ig only the prineiple of
the Bill, not its application With res-
pect to cases pending or which may
be coming up. What we are nos com-
petent to discuss is only the prineiple
of the Bill, nothing more than that. ...
(Interruptions.) The question is whe-
ther for the purpose of discussing the
principleg of the Bill certaip facts with
respect to cases pending should be
adverted to or not, whether adverling
to the facts of cases pending ig absn-
lutely necessary or relevant. My gub-
mission is that the principle of the Bill
can be completely and exhaustively
diecussed without referring to the facte
pending judicial decision. My 1wo
arguments are: What you are entitied
to discuss at this stage 1s only the
prnciple, and secondly for the purpose
of discussing the prineiple of a Bill
the facts of the cases w!ich may be
pending are unnecessary and inele-
vant, therefore they need not be ad-
verted to.

SHRI MADHU LIMAYE.: If the dis-
cuseion of the general principle 10-
quireg certain facts to be adduced n

support?

SHRI C M STEPHEN: Mr. Limaye
ig going into relevancy and perinissi-
bility. Relevancy 1s circumseribed Ly
certain rules of procedure. Something
may be relevant. But there are cer-
tain rules of procedure which say:
thug far and no further, even if rele-
vant. Rule 352(i) says that a Member
while speaking shall not refer .o any
matter of fact on which a judicial
decigion is pending. There is a distine-
tion to be drawn between cases pend-
fng and facts pending judicla] deci-
sion. You may generally vefer to

pending judicial decision. The rule of
relevancy is g mandatory provision, I
havg already gubmitied that it is not
relevant. But even if it is relevant it

{Amagt) Bill

My friend Mr Limaye says: what
about thg privileges. The Constitution
contemplates two types of thugs; oshe
is the rules of procedure. The other
18 the rights and privileges of Members
of Parliament. Article 118 covers the
Rules of procedure. Rules of Proce-
dure have been framed and they have
been codified and they are binding on
us, and therefore we do not look up
to the British Parliament in this
matter. With respect to the privilages
there is article 105(3) 1 our Consii-
tution and that applies to our privi-
leges

“In other respects, the poweis,
privileges and immunitics of euh
House of Parliimcnt, and of the
members and the committees of each
House, shal] be such as may from
time to time be defined by Parlia-
ment by law, and, until so defined
shall be those of the House of Com-
mons of the Parliament of United
Kingdom, and of its members and
committecs, at the commencemeni
this Constitution ™

So, the rules of procedure are framed
here and the House of Commong do¢s
noi come in  But about privileges, we
have advisedly refused to {rame the
law and We are being governed by the
precedents of the House of Commons.
according to which where the jurlsdic-
tion of the House comes, the magis-
trate’s court does not come in and the
sub judice rule does mot spply. There-
fore, privilege matters are not subjject
to sub judice. This is not a privilege
motion. This is procedural. Under
rule 352(1), the principle alone can e
discussed without reference to the tacts
of any case. When you dipcuss the
principle, you are governed by the
rules of relevancy one of which, i.e.
rule 382(1) sayp that you shall not
refer to any fact which is pending
judicial decision. You should not
permit any irrelevant or UnNECcessarTy
reference to be made.

mu.n%mhl};.‘m
oblection that »
e uagtul debate on the Bl is pet
possible unless facts of b judice
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matters are veferred tv. [ shall show
you OW on thig potnt and the
rullng given by the Chair where a
snllar situation srose and a member
ralsed an objection that a particular
motiun could not be debated without
relerring to certain matters which
were pending in High Courls and the
Supreme Court. The Speaker ruled
that the motion nonetheless would be
debated excepting that the facts shall
not be referred to. Actually, no facts
involved in any case are at all ger-
mane to the consideration of this Bill
a1 all, What 15 the object of this Bill?
The object of thig Bill 15 tg resiuie the
law to ils position status quo ante
Kanwar Lal Gupte vs. Amar Nath
Chawla's case, the postulates of section
77 ag it was intended and undersivod
before thig judgment was rendered by
the Supreme Court was sought to be
restored, nop more and no less. The
facls of each case would remain whal
Lthey are; they would continue, they
«ré unaltered, g0 far as thig law js (on-
eerned, whether thiy law is made »r
1w not made All that we are seeking
16 do is, on a principle, to take a deci-
ston, should it commeng iteselfl tv this
House (o pass this Bill. that mection
77 will not include party expenses.
That was the clear \iew of the
Supreme Court also in Boddepalli Ra-
jagopala Ran vs. N G. Ranga AIR.
1871-78C267. where in terms 1t has
heen stated—ang this case has not
been considered 1 Amar Nath
Chawla's case—

“Expenditure, if any, incurreg by
the party which sponsored the can-
didature of the candidate cannot be
taken into account for the purposes
of determining whether the corrupt
practice within the meaning of sec-
tion 123(g) was committed by the
candidate.”.

Therefore, the ‘entire endeavour is to
restore the law to the position at
which it stoog before this decision of
the Supreme Court was rendered
“Therefore, the basic premise on which
the entire objection is founded, that

the People 250
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ble, is, I submit, utierly unienable,
an argument, if I mey ral] it, of des-
pair, and possibly—I do not like to
state that since Shri Madhu Limaye
has gone away, at his back—I think it
is very highly politically motivated.
They want to bring in irrelevant mat-
ters, utterly matters unrelated to the
principles involved in this. For this
purpose, permission 1, being sought,
and if that 1s so, such permission shall
not be granted by the Chair, (Inter-
ruptions) .

SHRI SAMAR GUHA.: This Bil; from
A to Z is political,

SHRI N. K. P. SALVE: I am refer-
ring to the decision of the Speaker vn
an identical point He was in the same
predicament ag you are in today. And
this is the precedent, at page 901 of
Kaul and Shakdher, which reads thus:

“On September 26, 1955 ifter the
Minister ot Home Affairs had moved
the motion, for consideration of the
Prize Competitions Bill, a member,
un a pont of order submitled that
the subject-matter of the jegislation
being' sub judice, the discussion on
the motion should not be proceeded
with.”,

The facts were on all fours on that
point of order. as they are today.

“He argued that the subject-
matter of the proposed legislation
fell within entry 34 .. of the State
List and the validity of certain laws
dealing with the same subject had
been challenged in the High Court
of Bombay. The High Court had
upheld the contention of the peti-
tioners ageinst which the Bombay
Government had gone up in eppeal
to the Supreme Court and the ques-
tion whether the subject-matter fell
within the State field was pending
adjudication by the SGpreme Court.
While the matier wag pending,
member contended, it would be
cul{ to have a real debate
reference to the matters which were
sub judice.”

éie
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That is what iz stated today.

“The Speaker ruled out the point
of order and observed that the
debate in the House could not pre-
‘judice the hearing of the appeal by
the SBupreme Court, The Speaker
allowed the debate on the motion
to proceed, with the only hmitation
that members should not refe, to
the factg of the particular case under
appeal.”

This is a precedent, an extremely
healthy precedent. In view of the fuct
that under similar circumstances a de-
cision of the Chawr exists, I submat thut
there iy absolutely no warrant at this
juncture for both the points ol order
to allow or to grant permisgion to any
Member to refer to any facts whatso-
ever of any particulair case which 18
sub judice.

SHRI SHYAMNANDAN MISHRA:
At ghe moment we are on the subject
of what ghould be the scope of the
digcussion, within what ambit the dis-
sussion hag to remain confined May
1 draw your attention to the State-
ment of Objects and Reasons, particu-
larly the sentence:

“In view of the effect which such
interpretation, might have particu-
larly with reference to the candi-
dates”

I want you to underiime the wurd
“particularly” here—

{Arhndt) Bill

concrete intention. It is ot mentionsd,
in » vague way, it ig the yeal congrels
intention behind this measure, 1 thia
is the very basis, the foundation uf
this measure, would you not permit
hon. Members to go into this very
foundation?

Then, it hus been urged by some
hon. friends on the other side that we
are at the consideration stage and,
therefore, we have to remain confined
to principles and we cannot go into
the facts. May | submit to you that
there are certain facts before the court
vwhich a'e purlie facts? 1 can get a
cupy ot the affidavit, as that is public
document [ can get the submissions
made before the court. Those facts
are really public things. There 1
nothing secret about them Whethed
they will influence the judgment ot
not, that 1> another matter. If these
fucts are available ty us and f we
seck to present those facts before you
so that you might consider whethet
thus Bill is mn order or this ought to
have been presented or not, [ think,
that 15 perfectly a legitumate thing for
us to do.

Only by using the word ‘“facts”,
please be clear 1n you; mind that you
are now Lying to impose a blanket
ban which cannot be accepted becawse
many facts are really available to us
Those facts can be obtained from couct
on fee, on an application and so on.
Those facts cannot be barred from wa.
Do you really suggest that those facts
can be barred from us? It canot be
If I want the facts from the courts,
they will be made available to us. How
can you take objectlons to those facts
being presented to the House? It
those facts are rcally available tp vs
by the courts, you cannot come in the
way of presenting those facts before
the House.

SHRI NAWAL KISHORE BSINHA

(Muzafferpur): They are mere allege-
tiong, not facts. "

SHRI SHYAMNANDAR MISHRA:
Then, the facts would smerge after
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of? Wherefrom would we produce the
isits? Would we produce the facts
from our hats?

SHRI JYOTIRMOY BOSU: Let the
Government circulate all the plaints
in respect of 180 cases 8o that we are
able to apply our mind and eome pre-
pared to discuss thig Bill in a useful
ay.

%

SHRI SHYAMNANDAN MISHRA:
S0, my humble submission g that if
this measure seeksg to insulate, and
that ig the primary intention of this
meagure to insulate 180 cases from the
effect of the recent Supreme Court
Judgement, then this House will have
to go into many aspects of 180 cases
It is the Government which has made
the basis of this measure. It is not
shis House which has made the basis
of this measure.

8ir, the hon, Minister, the Govern-
ment, can gecept the veiled woman as
a bride. But this House cannot accept
the vieled woman as a bride. If you
say that we only touch the profile but
not those cases, that we accept the in-
junction of the hon. Minister in this
matier, upto what point to go, from
what point to come back and all that,
that cannot be accepted.

MR. DEPUTY-SPEAKER: Very
colourfu] language that the Bill is a
velled women,

SHRI SBHYAMNANDAN MISHRA:
Onoe you permit yoursell to use these
very oases as the basis of this measure,
you cannot prevent us from using the
same cases as the basls for our argu-
mant.

MR. DEPUTY-SPEAKER: 1 am in
» Jam!

SHRI N. K. P. BALVE: The precs-
dent {3 clear before you, Sir,

MR DEPUTY-SPEAKER: It you
heve quoted that precedent, I must

wvirnd,) Bill

have to go into the entire case and
setisfy myself that it is on all fours
with this.

SHRI H. K L. BHAGAT: Sir, 1
would request you to kindly read the
last paragraph, as a whole, of the
Statement of Objects and Reasons
with me, N

I quote:

“However, in Lhe 1ecent case of
Kanwar Lal Gupta vs. A, N, Chawla
and others (Civil Appeal No. 1549
of 1972 decided on 3rd October.
1974), the Supreme Court has inter-
preted the aforemerutioned expres-
sion “incurred or authurised” as
ineluding within [ty scope expenses
incurred by a volitical party or othe:
person referred tv above.”

“In view of the effect which such
interpretation might have. ., .”

1 lsy emphasis on the expression
‘might have’,

“In view of the effect which such
interpretation might have parti-
cularly. "

Again, 1 am emphasizing the word
‘particularly’.

.. “particularly with reference io
the candidates against whom elec-
tion petitions are pending..”.

Now this is the operative part of the:
Statement of Objects and Reasons:

“...it became urgently necessary
to clarify the intention underlying
the provisions contained in section
77 of the Representation of the Peo-
ple Act 1951, namely.."

This is the dominant intention of the
Bill;

“ .that in computing the maxi-
mum amount under that section, any
expenditure incurred or authorised
by any other perwm or body
of persons or political parties
should not be taken inlo atcount, As
Parliament was not in session, the.
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President promulgated on 19th Octo-
ber, 1974, the Representation of the
P;’or'le (Amendment) Ordinance.
1974

If you read the whole paragraph.,
you will find that there is no scope for
interpreting it differently. The main
purpose of this Bill is to clarify the
position of the law, principally and
predominantly. Reifcrence to the cases
comes. But incidentally as I submitt-
wd, the expression here is ‘might have',
It might have the effect or might not
have the effect. Therefore, to say that
this Bil] is being brought predom-
nantly or principally or primarily to
protecy any particular cases is totally
wrong interpretation of the Objects
and Ressons of this Bill. The main
purpose is to enunciate the principle,
to clarify the position of law. That
is why the paragraph savs:

..In view of the effecy which such
interpretation might have particu-
lexly with reference to the candi-
dates....”

“Thie is also for application to all
future cases which might occus. There-
fore, to put an interpretation that the
Government hasg considereq al) those
cuses, has gone intp the facts of the
cases, is wrong. How can Govern-
ment do that? The fact; have to be
established by courts. The facts will
be found out by courts. Therefore, the
predominant intention of this Bill is
to clarify the position in principle, in
law, It mght have repercussions on
the pending cases or it might not have.
Every legislation that is Lrought forth
into this House will have one repre-
cussion or another on any pther case
irrespective of the fact whether in
the statement of Ohject: and Reasons
a general or incidental reference to it
is made or not.

My hon. friend, Shri Shyamnandan
Mighra, wes giving a very interesting
interpretation about facts. He says
that they know the facts from the
Fress. The facts on which the court
has to judicially determine are not yet

facts in the real sense of the term.
Rules specifically say that the facts
which judicial verdict are
not armallu facts. They may be alle-
gutions, they may be absolutely false
allegations. You may treat them as
facts, but the court may ultimately
sey that they are not facts.

Even with regard to privilege mat-
ters, though academically it can be
said that. irrespective of the power of
the court, where certain facte have to
bhe ascerteined which are common- to
a privilege motion and to a judicial
determination, on which conclusions
can be drawn by the Parliament or by
the court, academically, theoretically,
1t could be said that the Parliament
has the power. Yel, in fact, in prac-
tice, even in the Privileges Commit-
ice—I] had been a member of the Pri-
vileges Committee—where the same
facts have to be determined by the
court of law and the same lacts have
10 be determined’ by the Privileges
Committee, the practice in the Privi-
lepes Committee has been not to start
a parallel inquiry but to wait for the
determination of the tacts by court.
Cases have been kept pending in the
Piivileges Committee, waltng for the
court verdict. Therefore, my respect-
ful submission is that where the ab-
ject of the Bill is to protect the pend-
ing cases, the law is had. The object of
the Bill is to lay down the law for
future time which may affect pending
ceses or whith may not affect
pending cases and a reference to this
comes only as a matter of incidence, as
an incidental matter and which is
rightly referred to as only an inciden-
1a] reference. That is the major inten-
tion to clarity the principle as laid.

Now all these things they are bring-
ing in obviously with political mo-
fives and to draw certain conclusions
and for certain purposes, Therefore,
my submission is to read that thiy
Bill primarily intendeds to protect the
pending casés would be wrong in the
light of the submissions T have masie.



357 Res. and Represen- AGRAHAYANA 21, 1806 (SAKA) of the People 256

t!or
been speaking, I am like you not a
lawyer, ...

MR. DEPUTY-SPEAKER: We are
in the same boat.

BHRI INDRAJIT GUPTA: | am re-
ferring to the question unce again, with
your permission. The question you
have posed before the House ay the
end of your observationg a little while
ago, according to you, is: whether or
not these pending petitions actually
require the protection of this ordinance
and Bill. Now, to that, I wish to add
a supplementary question. How are
We to be a satisfied on this point?
Who is to satisly us on that? Some-
body hag to satisfy us. Simply this
bald statement made in the Statement
of Objects and Reasons wiNl not suffice.
Somebody has to satisfy us. We can-
" not just take, at the face value, an
assertion made by the Government
through the Law Minister. Thercfore,
it is obvious that when replying to
this guestion, some in‘ormation, some
data have to be supplied by the Gov-
ermnment, It has not been supplied s0
far. He says, ‘When 1 reply at the
end of the whole discussion. [ will
give certain facts’. But that should
have come here first of all in the body
of the Statement of Objects and Rea-
pons.

Now, Sir, in that my difficulty is this,
that, if out of these 180 cases, there are
some, whether they are a few or many
or if it is only one case, I do not know,
in which the allegation...

BHRI JAGANNATH RAO JOSHI
(Bhajapur); One at least 1 know.

SHRI INDRAJIT GUFTA:... i3 con-
cerning excessive election expenditure,
expenditure in excess of the prescrib-
ed ceiling, even it it is only one case,
' 1 suppose, Mr. Gokhale can come und
say that since all these cases involve
hon, Members, either of this House or

(Amndt.) Bill

SHRI INDRAJIT GUPTA: Ag als
the Houses in the States, he may argue
that even if there is only one such case
and if the other 179 cases rest on other
pieas, not on the plea of excessive ex-
penses, 'even then, since the rights of
al] members are equal, I am duty
bound, in order tp protect the rights
of that one member, out of 180, to bring
an ordinance like this. I gm giving
an extreme example because he has
alceady stated that he could not give
the exact figure, that there are a good
number of cases pending, which deal
with excessive expenses.

The point of principle involved
seems to be that even if there is one
case involving excessive expenditure,
whether the Government has a vight
or not—I am not going into the merits,
merits we will discuss later—to come
forward with this type of legislation on
the ground of protecting the right of
that member. My difficulty is...(In-
terruptions) I would have understood
if this ordinance was in terms of What
is stated in the Statement of Objects
and Reasons, and the Government had
taken this step—because nobody likes
ordinances in any case—and if the
application of this ordinance had been
specifically restricted to only pending
petitions gnd the Government had said
that as for the future, let us all sit
down and have a discussion, we want
to consult the Opposition what to do
but for the time being, because these
cases are pending and we want to pro-
tect them, we are having this ordi-
nance which specifically states that its
applicability extends only to the pend-
ing petitions, as for cases in *the future
we are not doing anything just now
and we will sit with the Opposition
as expeditiously as possible and have
a discussion and take their views into
consideration.

17 hrs ‘

SHRI SHYAMNANDAN MISHRA:
That is in fact what the hon. Law
Minister said to the Press that for
future we are preparad to diseuss this
matter. We do not stand permanently
for this view that this expenditure
should not be included in the socount
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of expenditure of a particular candi-
thte. For the future our mind is open
on the subject. This ig precisely what
he haq said to the Press.

(Interruptions)

SHRI MADHU LIMAYE: Would Mr.
Mishra be satisfled if Mr. Gakhale
saysy that on compassionate grounds
the judgement should not apply to the
Prime Minister?

SHRI INDRAJIT GUPTA. I would
humbly submit the Chair wil] have
to now squarely face this gquestion.
There is no way of avoiding it.

MR. DEPUTY-SPEAKER: You have
put me in a square. I am a round
Peg in g square hole.

SHRI INDRAJIT GUPTA: Ag 1o
whether it ig possible to proceed with
the consideration of this Bill in its
present form until and unless the
House is grven satisfaction that really
these pending petitions requireq pro-
tection—I do pot mean by that as some
friends seem to be suggesting here, 1
do not agree with them, that g]] the
facts relating to all those petitions are
to be discussed. (Interruptions).

SHRI SHYAMNANDAN MISHRA:
My hon. friend must address himself
to this question if the Government
tries to influence the judgement of the
court in the vital aspect; is it not the
intention of the Governmemt to in-
fluence the judgment of the court in
180 cases or say even 25 per cent of
“aose cases in one vital aspect by this
megsure? It is their intention to in-
Ruence the court. That is the object.

SHRI INDRAJIT GUPTA: Anyway
us far as those documents are eon-
cerned pertaining to those cases which
are: acoessible documents and not se-

(Amndt,) Bill

vant or not relevant. For the time be-
ing | ¥m saying—I am fnishing by
posing this question—whether the
consideration of thiz Bill can proceed
without the Government giving some
satistaction to this House on the ques-
tion whether these 180 cases really re-
quired protection or did nol require
protection. Nothing has been put be-
lore us except g baid statement or
assertions contained in the Statement
of Objects and Reasons.

SHRI H. R. GOKHALE: Sir, the
question whether the House is satis-
fled or not is a question which the
House will decide when the motion for
consideration is put to the vote, It is
not a Question of some Memberg say-
ing that they are not satisfled. It is not
a legal point on which qiscussion of the
consideration motion can be siopped.
Even at the end of the discussion if the -
House comes to the conclugion on the
material which is put before the House,
if the House comes to the conclusion
that on these facts it cannot be taken
into consideration the House will vote
it out,

At this stage, it cannot be stopped
from being considered.

SHRI SHYAMNANDAN MISHRA:
We are only seeking guidance with re-
gard to the scope of the discussion;
we are not trying to prevent the dis-
cussion. We gre only seeking guid-
ance from the Chair so far as the
scope of the discussion is concerned;
we are not preventing the discussion.

SHRI H. R. GOKHALE: You did
not say that. But, it wag said here
that before some discussion, considera~
tion cannot procede. To that 1 was
replying.
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MR, DEPUTY-SPEAKER. I rzly on
him just as I rely on you. But, I make
my own decision.

SHRI 5. M. BANERJEE: I wn not
a lega] luminary.

MR. DEPUTY-SPEAKER: Nor am
I. I go by commonsense.

SHRI S. M. BANERJEE: What I say
is that ip this particular case, since the
Law Minister is directly involved, I
would request you to direct him—the
Government—to call the Attorny
Gencra] beforc the House., I am pre-
pared o move an oral or even a writ-

MR. DEPUTY-SPEAKER:
come to that.

SHRI S. M. BANERJEE: Sir, I re-
quest you to direct the Government to
summon the Attorney-General to
come here. In this particular case—
8hri Kanwarla] Gupta vs. Shri Amar
Nath Chawla—Shri Chawla has al-
ready filed an injunction petition in
the Supreme Court. And naturally,
every election petition is likely to be
discussed I am going to quote that
argument in the election petitions. I
request you therefore to call the At-
torney General to come and address
the House, I shall move the motion.

SHRI H. R. GOKHALE: The narrow
question is ag to what shoulg be the
scope of the discussion. The question
is not whether the conaderation
motion should be moved or not. Am
1 right in understanding this? -

1 shall

We may start the discussion on the
consideration motion and, if, in the
meanwhile, there are questions which
are of such nature which require your
ruling, you can give your ruling.

BEVERAL HON. MEMBERS: No, no,

MR. DEPUTY-SPEAKER: I am not
giving my ruling. I am just trying to
put it to you. Now the question Is:
whether, in course of discussion, Mem-

bery can refer to the facts if any of

(Amndt,) Bill

thoge 180 cases pending before the
court. This is the question before me.
Now, if we start the discussion—I
have said it—there is nothing to stop
it. The only point is about the scope,
Whether they can refer to the debls
Thig is a limited question. If 1 go by
what the Minister says, we start the
discusion. At this stage, I can nei-
ther stop nor permit members to make
references to those cases.

At this stage, I can only say that
exther you proceed or leave the deci-
sion to the wisdom of the House.
But, if anybody, at this stage, makes a
reference, I cannot stop him apg if I
cannot stop him, 1 cannot stop others
later on. That will be discriminatory.

SHRI N. K. P. SALVE: There are
Members who are willing to speak, as
Shri Shyamnandan Mishra spoke, with
out reference to the cases, Those who
can speak without reference to the
caseg may be called now. If it is not
unnecessary filibustering, then, there
are Members who can speak and whe
can effectively participate in ths dis-
cussion of this Bill. Shri Shyamnandan
Mishra made a very eloquent and fer-
vent plea to the House objecling tu
the Ordinance. But, not a word, not
a sentence was there in his speech
which referred to the facts of any of
the cases which are pending. My
submission, Bir, is that until your
ruling, you may be pleased to direct
that the discussion should commence
excepting that the Members should
not refer to any of the facts umtil
your ruling comes forth on this point.

MR. DEPUTY-SPEAKER; I think I
was a little irresponaible even to say
that the discussion wil] go on and
leave it to the House, to the wisdom
of the House Ithinkthathm
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we have also to refer to the Ordi-
nance, What is an Ordinance?
An Ordinance is an extra-ordi-
nary law made by the President
when Parliament ig not ip, Session be-
cause the circumstances are 50 urgent
that this particular type of law is
called for. I think that is clear. Now,
in the Statement of reasons for this
Ordinance, Government have gaid—I
am referring to the reasons for this
Ordinance—

“The Supreme Court in the recent
case of Kanwar Lal Gupta vs. A. N.
Chawla and others, had, however,
given a wider intrepretation to the
expression ‘incurred or authorised’
so as to include within its scope ex-
penses incurred not only by the
candidate or hig election ageni, but
also by a political party. There was
every likelihood of such wide intre-
pretation being followed in ather
election petition which were pend-
ing and in which the issue related
to the question of incurring or autho-
rising of expenditure at gn elec-
um_"

They also further say:

“In that event, candidates who had
fought elections on the basis of the
provisions of the law in this behalf,
ag they were, well-understood and
according to the previous decisions
of the courts, would have been ax-
posed to the risk of their elections
being set aside, which situation
would undoubtedly have been un-
fair to such candidates. It became
herefore, necessary to clarify the
intention underlying the provisions
contained in section 77 of the Rep-
resentation of the People Act, 1851,
namely, that in computing the ma-
ximum amount under that section
any expendityre incurred or autho-
rised by any other person or body
of persons or political parties should
not be taken into account.”

So 1 think it ig very clear that the
whole purpose of the Ordinance and
the Bill is to protect the members of

(Amndt.) Bill

this House or of the other Houses in
this country from the effect of the
Supreme Court judgement, We cannot’
get away from that,

Therefore, this question is very Im-
portant whether—and this is the basis
of this entire Ordmance and the Bill—
members can be debarred from refer-
ring to these various cases and the
facts thereto. Shri Salve has pointed
out to me a certaln case. I say I
cannot give my opinion on that un-
lesg I study whether that particular
Bil] is the same like this. This Is a
very unusual Bill.

SHRI S. M. BANERJEE: The Law
Minister wants us to discusy this with-
out referring to those cases. It is just
like the bikini suit where we can see
everything but not what we want to
see.

MR. DEPUTY-SPEAKER: People
are tireg of bikinis now.

SHRI N. K. P. SALVE: I may sub-
mit that you may rule thal they refer
to it.

SHRI MADHU LIMAYE: You cannot
dictate. Once you say they cannot
refer; now you say they can refer.
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“A gummary of the grounds taken
in the pending 180 cases be prepar-
ed by the Law Minister for cur
edification and enlightment”,

SHRI C M. STEFHEN (Muvathi-
puzha): That is not before you.

SHRI MADHU LIMAYE. I am ad-
dressing the Chair.

IR #3178, FT AT4 7 §F &1
o ARFAE? waT AT RRGTIRR?
g Rirazd s

“The Bill relates o & matter
which involves nullifying a judg-
ment of the Supreme Court”.

SHRI C. M. STEPHEN: No.

. SHRI MADHU LIMAYE: 3o | sug-
gest that you leave it to the discussion
of the Members. They will exercise
restraint and they will mention only
such facts as are relevant to their
arguments.

SHR1 DARBARA SINGH (Hoshiar-
pur): Absolutely wrong.

SHR] NAWAL KISHORE SHARMA
(Dausa): You canmot do it. This ia
not possible,

ot wy formd : T 7g YAz ATE
A4Y §HY I refuse to be dictated to by
Congress members.

} SHRI NAWAL KISHORE SHARMA:

This is not to be done at your whims,
at the whims of the Opposition or of
the ruling party.

SHRI C. M. STEPHEN: You may
start referring; we will object under
the rubes.

Lmnd.) Bill
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SHRI JYOTIRMOY BOSU: The
question which has to be replieq 10
through this Bil's debate ig whether
the 180 cases which have been afford-
ed protection by the promulgation of
the Ordinemce deserve protection on
their ments. Without that it is almost
impossible to say a word in favour or
against this Bill The Law Minister
should be directed immediately to pro-
duce the plaints together with affida-
vits, statements because the Rae Bareli
case 1s the most brilliant; I have got
the afidavit and statements also; 32
jeeps ...

MR DEPUTY-SPEAKER: Do not
go into all that.

SHRI JYOTIRMOY BOSU: 1 hava
not menitioned the case; there is no
case before the Supreme Court or the
High Court named as the Rae Barell
case. The plaints, affidavits and state-
ments have tp be circulated to the
Members and adequate time has to be
given so that we are able to apply our
mind.

SHRI DARBARA SINGH: You put
in g motion to the House.

SHRI JYOTIRMOY BOSU: All right;
1 will put in a motion, under the same
rule under which Shri Raghu Ramaiah
does, that the House hereby gecides
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that tne plaints, together with affida-
vits, and statements be circulated to
the House and sufficient times be given
to the Members of the House for mak-
ing a thorough study so that they are
able t come to their own judgement
whether the ordinance has nullifled
the Supreme Court judgement and
gone out of the way to afford protec-
tion to the persons who have been
accused... (Interruptions). All right.
defendants or respondents. I am not a
lawyer. Only then could the moot
question be decided whether the 180
cases deserve protection on their merit
or not. That is the moot question. So
it should be circulated; the time ghould
be given and then only we can discuss;
then only the Bill could come before
the House for discussion.

SHRI P. G. MAVALANKAR
(Ahmedabad): I must say, Mr.
Deputy-Speaker, that jt ig rather
extra-ordinary for Mr. Stephen to
get up and suggest to the House that
they had consulted among themselves
and also they consulted the Minister.

SHRI C. M. STEPHEN: I did not
say thet at all,

SHRI P. G. MAVALANKAR: I beg
your pardon; some senior Member
from the Congress Party got up and
suggested after some apparent con-
sultationg with the Minister and
among themselves and asked you to
give a certain ruling.

MR. DEPUTY-SPEAKER: They can
alwayy make suggestion.

SHRI C, M. STEPHEN: I must
steaightaway say that he had made
two allegations: consultation and
submission. 1 do want to say here
and now that there were no consul-
tations, There was no submission to
the Chair, We said: let anybody
make a reference and we will object

under the rules.
9,

(Amndt) Bill

MR. DEPUTY-SPEAKER: Let us
have things clear. At one stage Mr.
Salve did get up and say: you may’
rule that reference may be allowed;
he seid that. I hope that has gone on
record. I have taken note of that
too,

SHRI P, G. MAVALANKAR: ] also
saw some movement going on. Let not
the Government depend on the op-
position's mercy and vice versa. Let
us go by rules and conventions: Mr,
Salve quoted the Speaker's ruling in
1955, We do not know at this stage
what was the precise nature of that
Bill and what were the implicallons
of that Bill Without studying them,
how can we compare the two? [ have
some compromise formula for your
consideration. If yoy say merely,
“Let the dcbate ocontinue. If some-
body says something irrelevant, the
Chair will stop him” that will be very
difficult because many things would
have gone on record by then. Before
you ask a member to sit down, there
will be a lot of noise from either side.
Instead of that, if the Law Minister
were to provide g digest of the broad
aspects of the 180 cases which are
pending, for which he has come with
this Bill, then we can study it and
refer at least Lo those aspects without
going into details. The Chair may
kindly allow the members who parti-
cipate in the discussion to refer to
such of the cases—one or more—by
way of illustration to strengthen some
of the general and fundamental points
which we may be making on this
Bill If this via media is accepted,
we will be able to refer to the impor-
tant aspects involved.

The hon. minister hag said that Mr
Amar Nath Chawla has filed a review
petition In the Supreme Court. The
Supreme Court has already given its
judgment. If this Bill ig passed, will
the Supreme Court have to give =&
fresh judTm-nt on that revision peti
tion on the basis of this new Billt I
want to know how you react to this
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MR, DEPUTY-SPEAKER; How can
I react?

SHRI DINESH CHANDRA GOUS-
WAMI (Gauhati): Sir, the opposition
members have contendeg that this
Bill has been brought forth to save
the election petitiong of 180 persons
ageinst whom election petitions gre
pendng, and, therefore, these things
should be referred to in thig Heuse.
But if we look to the Statemeut of
Objects and Reasons, it is clear that
the purpose of thig Bill is not really
to protect the election cases of the
180 petitions, but the purpose of this
Bill 15 to restore the position of sec-
tion 77, as Shri Salve put 1it, status quo
ante Kanwarlal Gupta case. The pur-
pose of thyg Bill 15 to properly convey
the intentions of the legslature, so
far as section 77 1s concerned. Sy far
section 77 was interpreted to mean
that while the election expenses in-
curred expressly by ap individual
candidate woulg be counted, the ex-
penses incurred by the political party
would not be counted for the purpcs
of computing and deciding whether it
exceeds the limit or not. That was
the decision of many judgments of
the Supreme Court, In the latest
case of Shri Kanwar Lal Gupta the
Supreme Court gave a judgment
which, to a certain extent, ig contra-
*dictory to its earhier judgment, There-
fore, it wag thought just and proper
thut the intention of the legislature,
so far as section 77 is concerned,
should be made clear and unambigu-
ous,

If you please look at the Statement
of Objecls and Reasons, it says:

“The expression ‘incurred or
authorized’ had not been eonstrued
80 as to bring within its purvicw the
expenditure incurred by a political
purty in its campaign or by any
person other than the cendidate un-
less incurred by such third person
ag the candidate’s agent. In other
words, the provisions of section 77
sand clavee (8) of section 123 have
‘bten intendsd and understood to
e restrainty on  the candidate’s

(Amndt,) Bill

electivn expenditure and not on the
experditure of a political party.”

That was the main intention of sec-
tion 77 as it was framed and jt stood
the scrutiny of judiciary till now, The
main object of this Bill is to make
that intention clear. Whether it ulti-
mately, and if so how, reflects on the
180 election petitions is an incidental
question and it is also a moot ques-
tion,

In fact, while my hon. friends are
referring to the question of the pend-
ing election petitions, they bhave not
really placed before you the sentence
in the Statement of Objectg and Rea-
sons In its proper perspective. It
8ays;

“In view of the effect which such
interpretation might have parti-
cularly with reference to the candi-
dates against whom election peti~
tions are pending, it became urgent-
ly necessary to clarify the inten-
tion underlymg the provisiong con-
tained in section 77 of the Repr.-
sentation of the People Act...."”

It is not as if this Bill has been
brought in to protect the interesty of
the persoms against whom election
petitiong are pending. Thig Bill has
been brought in only to clarify the
intention, If the House agrees with
the intention for which the Govern-
ment has brought this

What we are concerned with iz that
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some of the pending election petitions.
Tnerefore, we wanled to express in
clear and categorical termg how we
feel gection 77 should be understood.
When this actually becomes law, how
it will affect the election petitiong is
a matter with which thig Houge is not
directly concerned with, though inci-
dentally it may come in.

Therefore, for the purpose of a
discussion of this Bill the reference to
the election petitions is absolutely an
irrelevant matter, Therefore, my res-
pectful submission is that, following
the conventions and the rules that sub
judice matters are not referred to in
this House, you should not permit a
reference to the election petitions
because that will open the floodgate
and will glso prejudice those cases.

SHRI KRISHNA CHANDRA HAL-~
DER (Ausgram): As to what Mr.
Goswami hag mentioned, hiy argu-
mente are contradictory.

Here in the Sstatement of Objects
and Reasons, it is mentioned:

“However, in the recent case of
Kenwar Lal Gupta vs. A. N, Chawla
and others (Civil Appeal No. 1349
of 1972 decided on 3rd October,
1974), the Supreme Court has inter-
preted the aforementioned expres-
sion “incurred or authorized” as
ineluding within ity scope expenses
incurred by a political party or
other person referred to above. In
view of the effect which such inter-
pretation might, have particularly
with reference to the candidates
against whom election petitions are
pending, it became urgently neces-
sary to clarify the intention under-
lying the provisions contained in
section 77 of the Representation of
the People Act, 1851, ...

It hes been clearly mentioned here
that jt became urgently necessary {0
ehﬂtythommﬁmmdumtho

contained in section 77 of
the Representation of the People
Act, 1981 with reference 1o fhe

(Amnd?) Bill

candidates against whom election
petitions are pending.

I want to know from the hon.
Minigter, not only 180 cases, how
many caseg are concerned with excess
election expenses, We are gelng to
amend section 77 of the Representa-
tion of the People Act, 1051, From
1952, there have beem s0 many Gene-
ral Elections. I want to know how
many election petitions were filed
against elected Members where elec-
tiong were set aside for incurring
more expenses than prescribed in
section 77 of the Representation of
the People Act, 1951, If it ig the only
check after passing this Bill, that is
a different matter.

Before Mr, A. N. Chawla's case,
naturally, there were many elections
which were get aside for incurring
excesg expenses. So, I want to know
what necessitateq the Government to
promulgate this Ordinance and to
come before the House to pass this
type of anti-people Bill. I want to
know this from the Government.

ot sy faw (3TE1ETR)
39T6AR WA, IR T A4 g A QAT
amfa &, €f A @ Hiav Wi AW
Ay @ A AW feg g cA KT AR
a§ s @ gaT § AIT g9 A dar g
f® o% @79, a1 X v wayfeq &1 O
FeT A arfwwTa g a1 A 4w WA G
R UE R C IR SURLLE LR 81
34 5 deE § Wl A Wy il
¥hea gt axs gT AT A AT ) faa
7oAz & 39 %) @I § 3@ e W
wnT agar § greife 3@ & oY
AP WYX $ATF &) Rfrwr Y §, o
rmagimsel sTA foig arqesd
R RCE AL LR L RLE YR Id 8
& 36 ®Y TIF7 GEOAr NI §—
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ageinst whom election petitions are
pending, it became urgently neces-
sary to clarify the intention under-
lying the provisions contained in
section 77 of the Representation of
the People Act, 1951...."

wa garw ag gt § fs 0% acm Ay
W1 WX WTY §E <@ § 6 fedreare
Fawon W@ WP, 3@ Tdww
N i aff  an—nx gw A
1 wae A § A, wredy §, warew
#Y ary & atwt 9T gw SY f aqry
w1 X xY wYfow €Y af § o gwd
a7 sl g8 7 @-New §iga &
qre 16T mgR @1 @R WX
WQA aTga, AT AN gwed @Y a
g7 & wemar ag saargy g€ o W
Q¥law ATEY WTET X %g fam fw
arfad arq ¥ AY §B areAr § WY &Y
82 1w ag § B A 1 R
STURE § | WY FEO aTe o7 A
fria & 7 7 {5 gw Alow @
W@ E a1 A W I o) 3q AwT
Az 7134 w7 et g | At Avwaa
¥ agua &1 ) fw gur w7 §
e qa g Aes ¥ X H, Wi
Tty ¥ favig & ¥ sT e 0
frdgs g s G § oA ¥
AR QUWNTATE ATA 4w § I @A
¥4 T Y O WY 4@ dET A7 oot
€ SYC qonrT ) avATaTg O & FwAr
e adw § | whed fom o g
& AT QAT ARTRIE & AN XY
fewray At wgd & o gty €6
¥ fria o gar so w@r §, €w
wigk § fr Qa7 ) R Ay O wr
faw &Y areg & ard mar 37 @ O
stk frcelad s« @™
% o€ femre w3 )

MR. DEPUTY-SPEAKER: What
hag the Midister got to sy?

(Awend.) Bill

SHRI H R. GOKHALE: I have
made my submissions. There is no
opposition to the motion for cunsi-
deration. The short point is whether,
in the course of the discussion, the
members will be allowed to refer to
materials or facts in pending cases
That is the narrow question and 1
have made my submission earlier. I
have said that reference to facts, to
the merits of a particular case, is
undesirable because it is definitely
prejudicing the trial which is going
on, If you say that so many cases are
pending without reference to the
name of the party, without reference
to what ig the dispute pending, what
are the allegations and counter-alle-
gations In that particular case, that is
entirely a different matter, Now it is
for you to decide. ...

AN HON. MEMBER: Statements
and affidavits.

SHRI H R. GOKHALE: I have
said, facts and materialy ‘Materials'
would include affidavits.

I would submit that thig has been
unprecedented, it has never been al-
lowed. 1 hope you will accept that.

SHRI MADHU LIMAYE: Shall 1
move my motion for adjournment of
the debate under rule 109?

ITEAN WYRA, WAL HARIT &
§f qare § QY v A sama fifer s
YT W 9 &% A1 sfaa e
3
I want to move it ang then make a
brief speech.

MR, DEPUTY-SPEAKER: I must say
thig ig the most difficult gituation in
which 1 find myself. I thought my
good friend, Mr, Salve was coming to
save me . .

SHRI MADHU LIMAYE: ] gm mov-
ing my motion for adjournment of
the debate.

MR. DEPUTY-SPEAKER: That is
only postponing.
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SHRI MADHU LIMAYE: Mean-
while, I would give you more points.

MR. DEPUTY-SPEAKER; Mr.
Salve did go on record at a particular
stage that I might rule that reference
to these cases might be made. I
thought that if that was the consensus,
that would make my task very easy.

SHRI N. K. P. SALVE: Reference
within the rules.

MR, DEPUTY-SPEAKER: Now,
that view of Mr. Salve has not been
countenanced by the Law Minister.
So, the ball comes back to my court.
I do not know. I find it very difficult,
because if we go just by technicalities,
then, of course, no reference can be
made to the facts of any case that is
pending adjudication. But here it is
the very basis of the Ordinance, and
the Bill itself refers to those pending
cases, That is the difficulty . . .

SHRI C. M. STEPHEN: What about
the ruling that Mr, Salve gave?

MR. DEPUTY-SPEAKER: I have
to gtudy what exactly was the Bill
at that time, I have not been able.

SHRI C. M, STEPHEN: That was
specifically for that purpose. Thig is
a genera] Bill.

MR, DEPUTY-SPEAKER. You
cannot expect me, as a guper man, to
read that Bill, to read this Bill ana
also attend to the business of the
House, Yes, That has been said on
that occasion. 1 am not disputing
that. But what ig the background,
under what circumstances, I have not
been able to go into that. Sometimes
even whepn I call the officers of the
table just to check up with them
something, I am distracted, and some
members are distracted whep they
speak. There are certain facts which
I want to check and I call them,
I would not be able to read all what
and, therefore, if you want me to
base my ruling on that...(Inter-
ruptions). He has referred to some
ases.

(Amndt) Bill
ot ww ford - St arwayd !

SHRI N. K. P, SBALVE: 1t is a pub-
lic property. )

SHRI MADHU LIMAYE: You must
mention the case.

SHRI N. K. P, SALVE; I wish you
were here when I spoke. It is not a
private property, .. (Interruptions),

MR, DEPUTY-SPEAKER: Why
lose your tempers over this? Mr.
Salve had drawn my attention to a
precedent and he hed read out from
page 901 of this Book on Practice and
Procedure of Parliament, But, ag I
sa:d,—although I am not disputing it,
iBnmwhat context and what was the

SHRI N, K. P, SALVE: That I have
already said. I wish to again respect-
fully submit that the specific issue
raised in that case was the jurisdic-
tion matter ang the subject was the
same, The subject matter of the
Bill was to have a direct impact on
the 1ssues i1nvolved in the court, Omn
that, the ruling was . . .

at ay fawd : ag fav faegw
FUALE
SHRI N. K. P. SALVE; I am mak-
ing my submission. Let them make
their submissions, If it be correct
ultimately that the Bill had a direct
effect or a direct nexus with the issues
involved in the case and, therefore,
the Speaker ruled that that did not
matter excepting that the facts of any

case would not be referred t), what
I submit is that the facts of that case

and the facts of this case are entirely
on all fours,

o Wy fe v dn g,
aw) W § 7

ot wx e Wk < d, a0 A
wZ QA

MR DEPUTY-SPEAKER: This
brings a new element anj a new dim-
ension to the discussion and it has 2
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relevance to my ruling, if it 1s neces-

at all. I shall feel very much
relieved if I could rely on this, but, at
least, you will give me the beunefit of
going through thig Bill and this case
and the precedent because I cannut be
caught. This is 4 wvery important
matter and what I gsay is guing to
have very very far-reaching effect, 1
know that, Therefore, it will not be
fair to me and fair to the House to Le
rail-roaded into g ruling or into a
decision. I would like to benefit
from that and, if the Members on this
side would like to contend that this is
not on all fours with this . . .

Wt aq fqad . & w9 ¥ waz
AEW | R W19 & HAG |

MR. DEPUTY-SPEAKER: This rul-
ing will be pending in that case, but
the Minister had only got up to move
for the consideration of the Bill when
objections were taken and all these
points of order arose and on which we
have had a long and beneficial dis-
cussion, I think we can continue with
the Minister moving the Bill and
then the scope . . .

AN HON, MEMBER; We are {0 ad-
journ at 6 O'clock.

MR. DEPUTY-SPEAKER: He will
continue tomorrow.

SHRI H, R, GOKHALE: I will reply
to the speech of my hon. friend, Shri
Shyamnandan Mishra, when 1 get the
opportunity of replying to the whole
debate.

I beg to move:
“That the Bill further to amend

the Representation of the
1951, be taken into considera-

(Amndt.) Bill

election, incurred or authoriseq by the
candidate or his election agent bet-
ween the date of publication of the
notincation calling the election and
the date of declaration of the result
thereof shall not exceed such &mount
as may be prescribed. Clause (6)
of Section 123 of the said Act has
specifi.ally includeg the incurring or
authorising of expenditure in contra-
vention of Section 77 as a corrupt
practice,

In the Indian election law, the
emphasis has always been on impos-
ng a curb on the candidate or lis
clection agent incurring expenditure
In conne-tion with the election of the
candidate i, execess of the prescribed
Irmit. This specific intent.on, under-
lying the provisions of section 77, has
generaliy tound support in the judicial
pronouncements on the point during
the last two decades. In other words,
e expression “incurred or authoris-
ed” had not been construed so as to
bring within its purview the expendi-
ture incurred by a political party in
its campaign.

However, the Supreme Court in the
recent case of Kanwar Lal Gupta V.
Amar Nath Chawla and others (Civil
Appeal No. 1549 of 1972) has, by its
observations, imported an element of
doubt into the hitherto well—accepted
and well-understood principle under-
lying section 77 of the 1951 Act. This
judgment by giving a wide meaning
to the expression “incurred or autho-
rised” has created a serious problem,
particularly with reference to candi-
dateg against whom electio, petitions
have been filed and are still pending
decision. For no fault of theirs their
election might be set aside because
they had participated ip, the elections,
having regard to the then prevalent
position in law, which had also
received judicial approval. To meet
thig situatiop oreated for the candi-
dates, it has become necessary to make
clesr the intention underlying sec-
tlon 77 of the Representation of the
People Act, 1951, namely, that in
computing the maximum amount
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under that section any expenditure in-
curred or authorised by any other per-
son or body of persons, or political
parties, would not be taken into mc-
count.

The Pres.dent promulgated the Re-
presentation of the People (Amend-
ment) Ordinance, 1874 to avoid a
situation wherein it would have be-
come necessary to follow the wider
interpretation given by the Supreme
Court jn pending election petitions. It
has, however, been made clear in the
Ordinance that the amendment will
not affect the decisiong of Courts made
before the coming into force of the
Ordinance, which have become final
The present Bill seeks to replace that
Ordinance.

Government have not beep unaware
of the seriousness of the problem re-
lating to election expenses and have,
in fact, endeavoured to place before
the Joint Committee of Parliament
constituted by the Speaker for the
purpose the recommendations made by
the Election Commission in regard to
the legal provisiong relating to elec-
tion expenses. and the Committec.
which included representatives of
most of the major parties, after giving
serious thought to the problem  came
to the conclusion that due to various
practica] difficulties it is not possible
to require political parties to account
for the expenses incurred by them for
the election campaign of their candi-
dates. The Committee, however,
favoured the continuance of the exist-
ing legal provisions providing for
restrictions on election expenses since
in almost all countries of the world
wherg representative form of Gov-
ernment prevails, provisions as to
election expenses have beep, made.

A Bill to amend comprehensively
the Representation of the People Acts,
1950 and 1951 has already been intro-
duced in Parliament and is pending ir
the Lok Sabha, There will be enough
opportunity for the Members to mnke
suggestions in the light of the deci-

(Amnds) Bill

sions of the Supreme Court during
the consideration of the Bill in the
House.

In the circumstances, I am sure all
the sections of the House would appre-
ciate that the President, in promul-
gating the Ordinance on the 19th
October, 1974, gnd the Government, in
bringing the Bill for replacing that
Ordinance, only wanted to ensure that
candidates who L1ad contested electiong
and whose petitions might be pending
in the various High Courts and the
Supreme Court on the understanding
of the provisions of the law as hitherto
interpreted by the Courts should not
te made to suffer any undue hardshin
consequent upon a sudden departure
in the judicial interpretation of the
provision.

With these words, Sir, I commend
the Bill for the consideration and ac-
ceplance by the House.

MR, DEPUTY-SPEAKER: Motion
moved:

“That the Bill further to amend
the Representation of the People
Act, 1951, be taken into considera-
tion".

There are two amendments to this
‘motion tabled by Shri Atal Bihari
Vajpayee and Shri Samar Guha. Both
he Members are not present. So, the
question of moving the amendments
doeg not arise, Now, I do nol know
what we ghould do. The next speaker
is Mr, Jyotirmoy Bosu, But, he ig a
hot potato.

SHRI JYOTIRMOY BOSU: Mr.
Deputy-Speaker, Sir, I commence my
speech now, I take it that you are
going to adjourn the House. I can
continue with my speech tomorrow.

MR, DEPUTY-SPEAKER: You
please continue until I adjourn. 1
shall adjourp the House exactly at
8 O'clock.

SHRI JYOTIRMOY BOSU: Mr,
Speaker, Sir, 1 disapprove this Bill
lock, stock and barrel, The quastion
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is: this Bill, as I can see, has been
brought forward on the floor of the
House in order to benefit and protect
a particular person who has great in-
fluence over the State machinery and
the Government in the country—I say
to benefit not only the people of the
country as such but also the adminis-
trative machinery of the country, We
have been in Parliament for a long
time and I would like him to kindly
tell us one single instance where the
Government has, with quick steps,
what ig called, ‘double marching in
the army’, proceeded to bring in the
Ordinance, They could not even Wait
till the commencement of the gession.
They brought in this Ordinance only
iwo weeks before the Parliament was
due to sit. 1 am posing this question.
You will kindly enlighten us as that
will make the debate more lively.

MR. DEPUTY-SPEAKER: Is it my
duty to enlighten the Members?

SHRI JYOTIRMOY BOSU: I am
making a submission. You can reject
it. You have been a Professor and, as
far as 1 know, you have not ceased to
be a professor, Therefore, I request
you to impart education. That will be
quite in keeping with....

MR. DEPUTY-SPEAKER: 1 think
this tribe of professor should not in-
crease.

(Amnd.) Bill

SHRI JYOTIRMOY BOSU: The
question—the adjournment will take
vlace Immediately—that ig before the
House js this, This Ordinance has
beep, enforced with great speed, Has
there been any instance where an
Ordinance has been enforced with
great speed as this one?

MR, DEPUTY-SPEAKER:. It i
six. Now, what do we do? Shall we
adjourn now?

1757} hry.

BUSINESS ADVISORY COMMITTEE
Frrreru  Repomry

THE MINISTER OF WORKs AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K RAGHU
RAMAIAH): Sir, with your permis-
sion, 1 beg to present the Fiftieth Re-
port of the Business Advisory Com-
mittee.

MR. DEPUTY-SPEAKER: Now the
House standg adjourned to meet gpgain
at 11 AM. tomorrow.

17.58 hrs.

The House then adjourned ¢lU
Eleven of the Clock on Friday,
December 13, 1974/Agrohayona 23,
1896 (Saka).
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