28 § Bllls Introduced

STARVATION DEATHS (PRECAU-
TIONARY MEASURES AND RESPON-
SIBILITIES) BILL*

ot gew wr wwEw ()
IqeRer wEIR, ¥ qEqrd w70 g fw vqE
& 7 1 OF * fad arw qqr o
sifawif@i gra Q@A 9 w6
a7 acgvaeE! foERerd 1 IqTEe
F77 3§ fAuaF F greaTiog F34 7
apafs & W@

MR. DEPUTY-SPEAKER: Thhe ques-

tion is: . '

* “That leave be granted to introduce
a Bill to provide for precautionary
measures by village and district autho-
rities to avoid starvation deaths and
for responsibilities therefor.”

The motion was adopted.

Wt g W wgaw o § fagus
&1 9w F@0 |

CHILD MARRIAGE RESTRAINT
(AMENDMENT) BILL*

(Insertion of new section 13)

SHRI M. C. DAGA (Pali): I move
for leave to introduce a Bill further to
amend the Child Marriage Restraint Act,
1929.
MR. DEPUTY-SPEAKER: The ques-
tion is:
“That leave be granted to introduce
a Bill further to Child

Marriage Restraint Act, 1929.”

amend the

The motion was adopled.
SHRI M. C. DAGA: Sir, 1 introduce
the Bill.
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15.35 hrs.

CONSTITUTION (AMENDMENT)

BILL
(Amendment of article 124)—Contd,

by Shri Artal Bihari Vajpayee

MR. DEPUTY-SPEAKER: We now
take up further consideration of the Bill
further to amend the Constitution of India
by Shri Atal Bihari Vajpayee. Out of
4 hours allotted, we had taken 1 hour 55
minutes and 2 hours 5 minutes are left.
Mr. Madhu Limaye, who was on his
feet last time, may continue,

st lﬂ'fﬁwi (ai#T) : Fqrems
a3tey, § 7 fugdt arc & & frarar
a9 & ager & T a9 K0 T H A7 Trgar
g f st wamardt ==t & gEeai F Ismr
a1 ¥ s feat ¥ gm0 adsw A
F FT qg Towr Avar mar fw ggtew
g Kfafwarardt giean ¥ ger
AR IT & GIAT A AW H gHCQ
it fadwrs fagra & N9 Sz d, 3T 41
Fraifera F7 |/, IT 9T AXA F §
g & wfearE g1 @ 1 aiFa &
qg W Fo qgan § fF wde g
FE F FA T TR TAR FEAT 48
faeger awawa & | LT wwAT TEAAT
1 giirm F1E 7 713 F for 7 gfee
¥ AR AT IIEdr § | Fr agfsy
TG, T ATHIL AT T IE A5,
AT FqwE sqaeqr F w0 § W7 Af3-
frrraTe ®1 s wiwaT w0 E A
a7 & qgo & sEwfor & 9T, 9
F@ET & FTT FEM | F4i w5 gwr
w81y Arwaea 7yl @iq & are ¥ qge
FTI gy aTFTE F1, #4175 qeFTT a0
9EA # agEa W@ar 2, 83 ® HIT
fadar Tgar & 1 &Y #ar & @ X /iFgrT
¥ giwi &1 s@ifas &6 & fag ot
IT & Fy wfad g1, ITH1 fawmar g ?

*Published in Gazette of India Extraor dinary, Part II, Section 2, dated 16.11.73.
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[sT wq fesd)

Tt & ag 9971 Frgar g 5 wifas
AT KT T EATE W 7 HFwraor g @7
g ¥ 39 F (7 ifex ;e foiem-
TR 2 ? Gr G4FE F AT sifaw Aifaar
fammc g ? sfra ® wa A wrva
FA HaT A q@A1 T9Fgar g fw eadaan
¥ Atz ga Ao # fa2eft oot w0 warT
FH ZWA FT T T TFAT TAC 550 QT
&, vasr afaa fom w0 § 7 qE q4ai
FA5 aqwT A F7 % (71 wleargat
& Farre & Ay O St v FIare
% fag faad gar o= ‘A1 g9’ 44 §,
37 qat & #fe wrv fa3wqslr i agraar
A AT 1T FAA ¥ AT | AHT w_T
fMaa g feFoqui st & &
darag, wifas fasr dawrg A< faa
dareg aaar fadelr g #1 agfga
WHFW T IS Wg fow
& qAY 7 Fa7 2T GeOrIfadi F gra A
war &1 FAEr Zar ¢ afew fadefr
gSit F1 AT wedt  FEAAET @ Wl
HAT FAR 2 F1 AIZIE] 7T IFar
FAT S 3T &, T F1A1 7 Q2w gafr #7
YT FA2WY ST A8 FHTLETC AT oAt
/W 2, FHAETE §, 3T W AR A
FIIG & ? FETET FAT & qaT W
AvFTmg | 37 ANt A fadr qe S
awrfasronsy 77 § gra # § 78 €aqwr
qaftafa &7 & @19 WSTs FCF AW A
uifas wan & I E 0 &) T FT AT
feqr ) e 3w & deFTEd &,
amfas =@ 3 § a1 39 1 afge
W R F FIT G, WIAT F FIT
gt &

qISH I AWA A FTRF 48 3 FA0T
1 aara wrar qr ) fesdt agw § &5
afaq fear ar fs agi a5 g4 2%
gaya wsa=ifeai 1 qqa § 37 F |4
TN FIASAT /P T FIGIT T FT @l
g AfeT sigh aF 9g T F wREL
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&1 G4 § TAH. G641 7 &1 q HiHAT
FAwF 228 wowa s afz g &
qrq SR F1 wfagnr @i #1E F 79T
&+ & Famr wrgar § f5 sl
sfafwrardt #3% 3—

Sl:IRI K. NARAYANA RAO (Bobilli):
What is its relevance to the Bill?

MR. DEPUTY-SPEAKER: I was try-
ing to follow you, Mr. Limaye, and find
That is why I have

latitude. But this

out the relevance.
given you a certain
struck me also,

-

ot v foad ;& aww A8
g fs &7 Wiz aff § 1 wdtfea
fafgasa &1 sifag #@ & e &
g £ qer wew @ 2, ag I
R g g AR K afam s w g fs
wifas o & F=AFT0 AT AfFgi
F 99 gar, g w1 F from & way
go Afl gar ], WA WIS W H AT
T 33 @ 8, amifaE A9 2
W gark d@fagrs &1 3T0 &, AT
fyzeaa #1 @y 3 ¥ amifas g
ag gwIa /Yfas 379G &A1 T90§ FiwT
STs GOTITSF 4G B 9T 47 AZT
g1 W § ? v FTer A I
2 FT qamar § fF sigt a5 wwad w7
g & IT4Y dear # 228 whowa iz
T ¥ AT & G § ey & 7T 3T
T Y AFT AT AY TIF TF ITTE A
AT THGT FF § | FHMAI 17T T
7EE AW FIE F F 1TATNT HGFIH
T wT agg #1 g o fawr iy #v
sarg 7 #¢ | 7T foar &0 fowad
& A FHTTFT WY 8, €F HIA FI AT &,
o7 srErera # o) §, I § Srgar ad
srzar itE & srar § F 3767 gfez-
Fror Wr Jaar  feaeqar & faaar
Tad qiga T Al e &7
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i FEFOT U FE F ) Foar
g_-

SHRI K. NARAYANA RAO: What
is the scopé’ of the Bill? It says the
senior most judge of the Supreme Court
shall be made the Chief Justice of

India. That is all. How is all this rele-
vant?

MR. DEPUTY-SPEAKER: Relevancy
of the debate is my responsibility. You
can point out, it is true and you have
pointed out. I have said 1 am aware of
it myself. Any member can bring any-
thing to my attention. In the Arst place,
i1 would like to draw the attention of
Mr. Madhu Limaye, I do not think
anywhere it has been said in this House
blaming the Supreme Court. Even if it
has been said, it may be a little far-
fetched. 1t is a constitutional obligation
that we should not cast any reflection
on the funclioning of the Supreme
Court or the conduct of the Judges. 1
am speaking without the record. Some-
body might have said it......

ot w3 fowd : F wrerET T aE
AR ag AwmdT ) &1 Ffew g
AT § T TS gl & |

MR. DEPUTY-SPEAKER: But 1
would like to draw the  utenuon of
Mr. Rao that this submission hu. becn
made in this House and outside alsn that
we must have a judiciary that is aware
of the emerging social, political or
economic forces in the country. That was
the basic argument, It is not a question
of casting reflection on anybody, Tt is
in that context that Mr. Madhu Limaye
was trying to build up his case that if
there is anything that may suggest any
kind of obstruction in the functioning
of these emerging social, political or
economic forces, it is not the Supreme
Court but something else. The rele-
vancy is there, but I think he should be
a little more pointed.

ot 7Y foma : TART AT AT § 7
zaTs 4g @Y & 5 samarery o wadaar
F FIT WY GTFAT FL AR qrqreq §
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0% Fq DSET ¥ I g F I0T
&1 gg al=r agy £ 1 Fradgr ot 7
S H @ ar | g faw 1971 F
2 | gy fra faom § maw qrE,
FaTCHTAR W HIT Ffew St ST @y
§ | 99 A@T gy aqr 23 WA W A
afearédt st w1 @ 4t sas 4ia s
®q 3T FT IFA 35 & gA9 fFar &
#1€ 7€ aTq FIeAr Sfr ¥ @Y A 1 23
| F I T F J91 § 912 H A 0F
difa a1 7 wewd 4 I F7 ag
qéurfay T & gy § ) A w A
fomergrer @it weaTg vt 7YX g7 qlwrEr
#1 dve fear mar & ar @7 & gea §
St agH gW A AE A WA IF &
Id F1 g FT 7 fFw afesan,
Hfae-Hree a7 F1 91 Aeeq FgT ?
TH T FT AT FIF 37 F1H 7490 7
w@ war § fF 57 39 o1 989 99 0
2 T9 TgF & =Ty F1 w@qadr # e
¥ AT IFHT FfTeST & a3 F a1 7 32
¥ @Rg 3w gmr & a8
g9 LTI 0 &E § W
g ERg W ogw @ F =
At Afawe 7w @17 § AT I
T G177 F wed whIT T 78
TG FATAT ATRAL & | THET fAOHRT
%% gr | § 3% wag & a9 7w fAg
qradY it & Fgm & wre fe difaas
At T FT qA FI& HAC qg T0aAS
& & =€ g fasar arar oY ag adY
frae @&t € 1 gafee gfard o qare
& 9% qdr ggwl &1 T@ X ¥ ©w
WS gAIT §8 83T ¥ fa=rad
T@AT ArgaT § W 9qF aw § wgAr
W9 §HCT FT AT |

MR. DEPUTY-SPEAKER: May I draw
the attention of the hon. Members that
when a Member is speaking, they should
not come between him and the Chair?

SHRI S. A. SHAMIM
Next time.

(Srinagar):
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ot vy foad : Gat TRar fravaar
wifgd frad ~amarerg A s & ard
# 91 ag 7 @ AR ATE T F T
ag wig@a ff 7 57 arg fF A &
aﬁfmﬁu’nﬂ @ AT
gm#uzaﬁmma‘maﬁ@
A W frw ¥ gty 78 3 A
wrfeza g Wi 3a3 ager ary s afeew
& et gz 741 wr€ e afeeq qATy
FY AT AT ACH A ITF g7 drH
HEW q AT adnT wg aga & A Q@
ok @7 Aifex W, afcsaw g
e X T g1 1 T I A A wAA
& W A S A A &1 gEE § )
& d amat 9T T FESfaw aqr 9
Tefae g9 #T a9t &% W g
frexat # i wfeza & arg 95 7T A<
F3faa W are gEtfages & garal
"L feogforat ¥t Qo & fiw i
wiow <& wgafa ot & o 97 faan
a1 AT wEgfr off @ ¥ & v
frafes &3 araror st  fordr are A
#t gfa & dfew 3w Fagfea oo adt
EFT S §HE ®Y 99 ATH & oAy wregen
fam amg | gré 1 & ar F WY QA &Y
fvaT a@ waT qEw =mTEW Y W@
ot & off 9

fargam et 2 @ g 7 ¥+ faq
fe & frafsa &1 wfas aifearie
T 3 g @ g, Wi S fewdy 7 ot
g Fagmrg e Fqa & A
dfeq §—afte st oor, & a7 € f
#7 W o § o gAfAg ATHY wT
qam I @ W ¥ ww, fagfer w2
wezafa nqiq srdefon | IfeTIT
wr§ agay gl § a1 #EY, @ w7 I
#7 9qq1 ? ¥4 fag Iq T HAL A 76
gl

sy #y N v ward § -
ifeaft, sqra qifasr W FTqA aAWN

Bill

e fafadeq—ag dag, g7 A0
#1 § $© 7 §© ufgs 7 fagfeat aT
AT | AT T GHY BT A Gawr A
#1 qvaeq §, ¥ wgm Srgar g v wwdan
# g% fade #t ag whree g, o= fag
IW F I AFT ¥ wATSNT T A
frafer #f qfee 7t & 7§ ) g7 e
A & OF T F A 77 w7 v qv,
3t fave & cagarer frar | e
ag g 5 g Sida A, A A AR
# faa @, g=hwr 30 o) T A€
faa qlga A O AR T@T; ITH A
gatfades 7 of A famz & o 2
awe, @ fog 99 ) fqafe 4@ &
qHI |

o3 § § o qroedt #1 q@qrar
et g f “dfrrone” @ & qar
gaa &, wifs & A age T 8§
¥ 37 ¥ fagrl F T HT IF 9 AT
g1 W 1 5a fag 9z ) /9 FEr
IgAT E | GAH FE T AT QAT A
& Y o &, 3 FF ar Fheesar F qE
ax frafea gt @) &, arht ey oY ard
a1 A afcsar o A qET A 2
A grf 1 o ¥ wlgw-wredia afsar
ur aF wEr 7E &) ar fog w9
¥ 7 IW & AR N A 9| 7 E,
T 37 J A g w1 F fgw
FT &

w A5t 5 TR T E KIqT
TG R AR A HIE FIT65 oo I
FE &7 F5 a7 wird, a1 S ASIGT B
QT TR & I8 A I 93 9 dAF
RN | TE MR q@ FWECH A A
TR N FTAL AT AT E |

¥ wrgan g 5 Tsa %1 oF mar ST
fagam gad wrar g, gud aw@r &1
g dradt a2 w1 Arady w1 agar 9T
1 | STET §W ALG AN WAL FL L
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ST ST AT Ty & AR A, T7 97
F1 AT 9 {6 qg qatem s g,
giwifs st=Tel 99 1 qur &1 7l
FIT &1, {oidd I7 T AAF T4 g1
S |

203

SHRI K. NARAYANA RAQO (Bobill):
Mr. Deputy-Speaker, Sir, we had a wvery
long debate in the last Session consequent
upon the supersession of the judges,
and the discussion at that time was of
a very high order. Mr. Vajpayee bas
introduced this Bill and in the process we
have to repeat now most ofsthe argu-
ments which  were advanced earler,
though the context has totally changed

In bringing forward this Bill, Mr. Vaj-
payee is motivated morg by political con
siderations rather than to bring about
rationalisation in the appointment of
Chief Justice. It may be recalled that
one of the arguments advanced by the
Opposition, all those parties which oppos
ed supersession of the judges, was that
some of the Members who constituted
the Law Commission which made ihe
recommendation against  seniority them-
selves condemned the  departure from
the convention. | want to advance thz
same argument in this particular instaoce.
The three members, Mr. Sikri, Mr. Setal-
vad and Mr. Chagla differed with the
decision of the Government. But, on
principle, even to-day 1 am sure they
have to agree with the departure from
this convention and wuphold that in
future the appointment should not be
on the basis of seniority. Therefore, my
humble submission is that so far as the
principle is concerned, it is nobody’s case
that we  should give legal cover as
Shri Madhu Limaye wants, to introduce.
That only means that we have been
differing and disagreeing with the find-
ings of the Law Commission. Therefore,
I bumbly submit that this Bill has no
relevancy now and much of the discussion
might have had a relevancy soon after
the supersession of the three Judges. In
principle, there cannot be any difference
of opinion about the acceptance of the
recommmendation of the Law Commis-
sion, Therefore, I oppose this Bill,
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Another point I weuld like to submit

is that if he believes and wants that only

the scniormost Judge of the Supreme

Court is to be appointed as Chief Justice

of the Supreme Court, prima faﬂ‘e,. the

same should equally apply in the—eass of
the appointment of the Chief Justi®s of
the High Courts also. 1 want to know
why he has not taken it up. It_therefore,
indicates that the Bill is not directed”
towards rationalisation of the appoint-

ment of the Chief Justice but it is a

politically motivated one. A -

294

Now, it is not the case of the Govern-
ment or the policy of the Government
that the Supreme Court has always been
standing against the progressive policies
of the Government. It is nat . ihe case
but the real case has been: what-has been
the position so far as the property right
is concerned. There is a constant struggle,
as the other day, the hon. Law-Minister
ably enunciated, a “coaoflict betwéen the
judiciary and the Parliament—] do -not
call it—Government, the real conflict is
between the Parliament and the Judiciary.

The Parlinment has been consistently
and persistently trying to give a meamng
and interpretation to the concept  of
compensation by amending the Constitu-
tion, but each and every time. the Sup-
reme Court is giving an interpretation
which is quite contrary and contradictory
to the expressly stated intentions of the
Parliament. My bumble submission is
that it is an accepted principle of jurs-
prudence that all the organs of the State,
viz., Parliament, the Judiciary and the
Executive are co-equal bodies and they
have to respect and give dignity to zach
other,  Therefore, we should not app-
roach the problem in the spirit of a
gladiator. Each of the three organs hav:
to treat the other two with mutual -es-
pect. But what do we find? So far as
the property rights are concerned, it is
now well established that the judiciary
is bent upon undoing what the Parlia-
ment is doing......

MR. DEPUTY-SPEAKER: I do not
know whether it is in order for you to
say that. I think it amounts to a reflec-
tion.,....
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SHRI K. NARAYANA RAO: 1 am
not reflecting on anybody.

MR. DEPUTY-SPEAKER: You arc
reflecting on the functioning of the judi-
ciary. How do we know that the judi-
ciary is interpreting in 8 way to do away
or violate the intention of the Parliament?

SHRI K, NARAYANA RAO: They
are interpreting the constitutional amznd-
ment in such a way as to defeat the
intentions of the Parliament. ...

MR. DEPUTY-SPEAKER: They may
be in conflict, but they do not do it
intentionally.

SHRI K. NARAYANA RAO: Afier
the Bella Bancijee case, the interpretation
given by th. Supreme Court was to be
clarified and the Supreme Court stated
that comp.nsation means ‘market value'.
We diffcicd with that with due respect
and we have inserted the Fourth Amend-
ment that the adequacy of the compensa-
tion cannot be questioned in any court
of law. How more clearly can the
Parliament express its intention?

Again, in the Bank nationalisation case
the Supreme Court once again stated that
compensation meant market value. It is
in that context that there is a confronta-
tion between the Parliament and 1the
Judiciary. Therefore, from that isolated
incident we cannot bring out a justifiza-
tion for this Bill,

Therefore, 1 oppose this Bill,

SHRI 5. M. BANERJEE (Kanpur): I
rise 1o oppose this Bill laying down that
the Seniormost Judge of the Supreme
Court shall be the Chief Justice of India.
On our part we have debated this matter
for hours together. The words and the
arguments advanced by hon. friends like
the late lamented, Shri Mohan Kumara-
mangalam did really convice this house
veves (Interruptions) All of wus are
committed to some sort of a social policy.
Can we say none of us is concerncd?
Everyone is conoerned. It is a question
of ideology and social change. What are

Bill
the provisions of the Constitution, Sir?
This is what the provision says:

There shall be a Supreme Court of
India consisting of a Chief Justice of
India and, until Parliament by law
prescribes a larger number, of not more
than seven other Judges.

Every Judge of the Supreme Cuurt
shall be appointed by the President
by warrant under his hand and scal
after consultation with such of the
Judges of the Supreme Court and of
the High Courts in the States as the
Presidgnt may deem necessary... ..

Provided that in the case of appoint-
ment of a Judge other than the Chicf
Justice, the Chief Justice of India shail
always be consulted.

16.01 hrs.
[Suri K. N. Tiwary in the Chir)

Sir, it has been argued that the senior-
most Judge of the Supreme Court should
always be the Chief Justice and once this
Bill is accepted, what will happen is
this. The seniormost judge of Ihs
Supreme Court will always become the
Chief Justice. What happens to  the
amendment of the Constitution? [Is it
not a fact that in respect of both the
cases, the nationalisation of the fourtcea
banks and the privy purse case, the judg-
ments of the Supreme Court were oot
what we expected? I say this without
casting any aspersion or any motive om
the part of the learned judges. But I
would respectfully beg to submit that
those judgments were reactionary. Somne
political party or parties started saying
right to property is there and it was
infringement of fundamental rights and
directive principles etc. Supreme Court
upheld that.  But, Sir, what happened
afterwards? The question arose: Is this
House supreme or the Supreme Court
supreme? Parliament was dissolved and
all the Members including Shri  Atal
Bihari Vajpayee got enough opportunity
to go round the country and convice the
voters about the judgment of the supreme
court. But what happened? It was prov-
ed beyond doubt. It was proved beyond
any sort of doubt in anybody's mind that
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this House is supreme and not the Sup-

reme Court. That was the position, That
was the sort of mandate given by the
people. Some of those who upheld the

judgments of the Supremec court wer:
routed; their party or parties were routed.
So, I would like to submit that if one
today does not understand the social
changes which are likely to take place in
this country along with other progressive
countries,—he may be holding any high
post, including highest post of the judi-
ciary, whatever it may be,—he will be
consciously or unconsciously obstructing
and retarding the growth of the country
towards a better direction, » That was
what was stated by the late-lamented
Mohan Kumaramangalam and Mr. Gokha-
le. They quoted countries after coun-
tries. The quoted USA; they gquoted
Australia and other countries. The judge
is commiitted; the judiciary has commit-
ed judges. But, after all, Sir, T do not
believe for a moment that the judge has
no politics, Judges have been in palitics.
That is why this has been decided upon.
We should not forget one point that all
the judges may not have the same feeling
towards socialism. Regarding our march
towards socialism there may be inherent
difficulties in the way because of the
class character. But that is a different
matter.

What I say is that whatever progressive
or radical decisions had been taken were
undone by the Supreme Court. I do not
say for a moment that they did it deli-
berately. It is we who have constituted
the society. Who are those Supreme
Court judges? Are they children of the
peasants? Are they children of the work-
ers? Are they chilkdren of the poorer
classes? If any day the daughter of a
peasant becomes the Prima Minister of
India, then the socialism or communism
will come to our country. When Dr.
Lohia said this, Pandit Nehru got irri-
tated and said the following in Hindi:

an gwir § f& g @
T @Y | ug TEATT Adf & 1 wifw
YA T FFH IO A qELAE
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This is exactly what he said. I am

reminding my friend, Shri Madhu Limaye
of what he said then. That is why [ say
that this is the society which you have
constituted. And I know ultimately what
is the difference between the Parliament
oi Today and the old Parliament. At that
time, the Parliament was meant only tor
the sophisticated intellectuals,  Shri Vaj-
payee could never dream that he would
become a Member of Parliament and
Shri Banerjee, a dismissed Government
employee, could never dream that hc
would become a Member of Parliament.
Similarly, Shri Kachwai could never
dream that he would become a Member
of Parliament.

Today, at least fifty to sixty per cent
of the Members really come from th:
peasantry. They really come from the
working-classes and the toiling mill.ons.
That is the difference of today's Parlia-

ment. What we have been asking for is
the people’s court. Why should we not
ask for jt?

STl o WRIET § E AT G

Teday, the Supreme Court lawyecrs—-
Shri Hegde and others—say that this is
a bad super-session when someone was
appointed as Chief Justice. Hundreds
of judgements had been delivered by the
same Supreme Court judges. When a
poor Section Officer or an Under Secre-
fary or anyone goes to the Supreme Court
and »ays that even though he is the
seniormost man he has been superseded
by others, the judgment of the Suprcme
Court is that seniority is not the only
criterion for the promotlion. Seniority
subject to elimination of the unfit is the
criterion for promotion, If somebody is
superseded in the Supreme Court, heaveny
are not going to fall. Why should a
seniormost judge be appointed as the Chief
Justice? That is why, my hon. friend,
Shri Limaye has warned Shri Vajpayce of
the dangers which may arise after pass-
ing of this Bill. He had suggested a
Committee. Are you going to appoint a
departmental promotion committee for the
judges? In the case of Government em-
ployees, confidential report is taken as the
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[Sh. S. M. Banerjee]

criterion. Sometimes even if a govern-
mem employee has got a good confiden-
tial report, even for 20 years, he is not
promoted. Though he has got a good
confidential report, he is never promoted
because he is not considered fit for promo-
tion.

So, here the seniority is subject to eli-
mination of the unfit, when it comes to
Government employees. It is they who
suffer the most, Why should not the
Supreme Court judge or for that matter
any citizen also suffer?

I would therefore request the hon.
Member, Shri Vajpayee not to have this
sort of idea of semior-most man for pro-
motion. If seniormost people are to be
regarded for this purpose, then Shri Vaj-
payee who is lesser in age should have
never been elected in this House. These
are selection posts and so, seniority should
not be taken as the only criterion for the
purpose of promotion. The other day, I
was in Bombay and I was talking to a
person whom I shall not name here. He
was arguing for long on the guestion of
appointment of judges to the Supreme
Court, and he said that supersession was
wrong and it was not convincing, and it
was undrehand dealing, it was politically
motivated and so on. But the same per-
son told me that he was extremely happy
that Mr. Krishna Iyer had been appointed
as the Supreme Court judge. Why was he
happy? He was happy because he relied
on his calibre. People might have some
political affiliations. But what we want
today is that the Supreme Court should
consist of those judges who have an open
mind. By open mind I do not mean a
vacant mind. By open mind T mean secing
things from a new angle in the light of
how the world is progressing. Otherwise,
we shall land ourselves in serious troubls.
Whatever progressive legislation we may
pass, the next day it will be unsettled and
it will be declared ultra vires by the
Supreme Court.

We have had three such instances al-
ready. First, we had the decision in the
bank nationalisation case. Then we had
the decision in the case of the abolition of
privy purses. Amd thirdly, we found that
suddenly the Supreme Court was interssted
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in raising the price of cars. How is the
Supreme Court interested in raising the
price of cars? How is it that they went
to the factories to assess the cost of pro-
duction of cars and then suggest that the
price should be increased by Rs. 3000
and more? Still, we say that what the
Supreme Court did was correct. That is
why I, on behalf of my party, canrot
support this Bill.

I am not supporting this, not because
it has been moved by Shri Vajpayee-—in

fact, we support many good things
which he has sponsored—but because
this Bill s politically motivated and

actually it is a sort of stumbling block in
the selection of intellectuals and persons
who have an open mind. I do not for a
moment suggest that judges are committed.
But what is meant by a judge being com-
mitted? We talk of committed parliamen-
tarians. We talk of committed Ministers.
What are they committed to? We shall
have to see to which they are committed
and what their commitments are to. For
my part, I am committed to bringing in
socialism in this country, Because I am
committed to socialism, some people may
say that I am a committed person. But
my job is to bring in socialism, and I
shall fight for it. Therefore, 1 oppose
this Bill. 'We have already welcomed the
decision that Government have taken in
the matter of the appointment of the Chicf
Justice of the Supreme Court. We would
only request that the hon. Minister should
not be bullied by this Bill. He must bring
in good people into the Supreme Court.

After all, the Supreme Court is the
highest Judiciary in the country and im-
portant decisions are given by them. A
lot of amendments have to be made cven
today in the Constitution as a result of
their decisions, There may come a time
even when a Constituent Assembly may be
summontd. So, I want that Supreme
Court judges should be from among per-
sons who have clear vision, who have
clear ideas and who have an open mind
to see reason. Let the Supreme Court
judges also realise that the day is fast
approaching when the toiling millions of
the country are bound to bring in social-
ism. This Government cannot bring it
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because of its class character. The class
character of this Government has to be
judged by us, and the class character of
the Supreme Court judges has also to be
judged by us.
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With these words, 1 oppose this Bill.

SHRI A. K. M. ISHAQUE (Basirhat):
I rise to oppose the Bill. Everyone is
opposing the Bill, and even Shri Limaye
who rose to support the Bill opposed the
Bill like anybody else in this House.

SHRI MADHU LIMAYE: I support
the principle behind the Bill,

SHRI A. K. M. ISHAQUE: JHe in his
own turn enunciated a new principle that
may be called the principle of appomt-
ment of judges. He suggested a tripartite
conference between so many organs to
make the appointment,

The issue had been raised long before
and it had been answered by the Law
Commission already. The question was
gone through in all jts aspects, and the
Law Commission which consisted of so
many intelligent sons of the soil and so
many brilliant sons of the soil came to a
decision that the appointment of the Chief
Justice of the Supreme Court must not
be on the basis of seniority, but the basis
should be talent and the criterion should
be one of merit. If the criterion of
seniority had been selected as a criterion
for appointment, it tended to act as a
disincentive to the other judges to act
according to their best. The Law Com-
mission had made a review of the case,
and I would like to quote from their
_report.

It says:

“This leads wus to a related point
upon which we have bestowed anxious
consideration. It has been the practice
till now for the seniormost puisne judge
to be promoted to be the Chief Justicc
on the occurrence of a vacancy. It
would appear that such a promotion
has become almost a matter of course.
We had referred to the high and im-
portant duties which the Chief Tusticz
of India is called upon to perform. It
is obvious that succession to an office
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by more seniority. For the perforin-
ance of the duties of the Chief Justice
of India, there is needed not only a
judge of ability and experience but also
a competent administrator capable of
handling complex matters that may
arise from time to time, a shrewd judgs
of men and personalities, and above all,
a person of sturdy independence and
towering personality who, would, om
the occasion arising, be a watchdog of
the independence of the judiciary”,

SHRI ATAL BIHARI VAJPAYEE:
Sturdy independence.
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SHRI A. K. M. ISHAQUE: This is the
criterion they have set forth for the
appointment of the Chief Justice. A per-
son who becomes the Chief Justice of
India must get some time to know the
subject. Therefore, they preferred that a
person to be appointed Chief Justice should

at least act in that capacity for five to
seven years,

Shri  Vajpayee has some praise for
America. What is the practice there?
There a young person is appointed - as
the Chief Justice of the Supreme Court.
He will have enough time to know the
subject and can function very efficiently
if he gets more time. In the course of
150 years there were only 14 Chief Jjus-
tices in the US. They have their own
principle. Our Law Commission have
not gone that far, but they have recom-
mended that whoever becomes the Chief
Justice must have at least 5—7 years, This
is a very coveted post gnd enjoins a
very heavy responsibility upon the incum-
bent. He has to discharge not only judi-
cial functions but also administrative
functions. He has to look after the day
to day administration not only of the
Supreme Court of India but of all the
High Courts in all States. Therefore, the
person chosen for the post must be chosen

on the basis of whoever has the best
ability, )

Shri Vajpayec  has not foreseen the
contingent, circumstances were his sugges-
tion accepted. He has merely said that
the seniormost person be appointed as
the Chief Justice. Suppose Mr. A s the
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seniormost judge. He is also a human
being. He may fall victim to any disease.
He may contract an incurable diseass; hz
may be paralysed. He may suffer from
mental incapacity and lose his lucidity, as
happened in one particular case, He has
not foreseen that contingency.

SHRI ATAL BIHARI VAJPAYEE: Hec
will resign.

SHRI A. K. M. ISHAQUE: Supposing
*he does not, nobody can compel him.

SHRI ATAL BIHARI VAJPAYEE:

He shou'd be removed.

SHRI A. K. M. ISHAQUE: He can
only be removed. He has not foreseen
that circumstances as well. It is an
impractical  suggestion.  Suppose  one
gentleman suffers from a chronic disease.
There are various types of such discase
which may render a man incapable of
discharging his functions with cool breath.

This is a post where the incum-
bent must have cool breath and
must be capable of acting with-
out  prejudice  and without  temper.

There are diseases to which a man s
susceptible, and which cannot be detected
from outside. Will those factors not be
considered before making a person the
Chief Justice of the Supreme Court?
Therefore, in my view the amendment
that Mr. Vajpayee has brought is quite
impractical and unpragmatic.

The only question remains, as to who
will select this person to be the Chief
Justice of India. We cherish that our
judiciary must be a very independent ome.
Therefore, we cherish the idea that the
Chief Justice must continug the traditions
of the High Courts and the Supreme
Court and to retain the independence of
the judiciary. Everyone will agreg with
this prerogative of the executive, of the
President, and this is the minimum that
the executive must exercise to be worthy
of the name of the executive, to be worthy
of the sovereignty of the country. There-
fore, it would be the pleasure of the
President to choose the person and whom-
soever the President chooses on the advice
of the Cabinet which in turn is repre-

ive of the people, he will be regard-
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ed @s the most competent man and he
will occupy the post. Therefore, T do not
think the amending Bill which Mr.
Vajpayec has brought in is going in
anyway to strengthen the Constitution or
to safeguard the spirit of the Constitu-
tion.

Therefore, I oppose the Bill, and I
request him to withdraw the Bill.

SHRI G. VISWANATHAN (Wandi-
wash): Mr., Chairman, Sir, [ rise to
support the spirit behind the Bill iniro-
duced by Mr. Vajpayee. This Bill was
introducc.l on the 20th May, 1971 imma2-
diately after the massive mardate got by
the ruling party. But I do not know how
Mr. Vajpayee got the scent of the caias-
trophe that was going to come in 1973.
I think he has got a better intelligent
system which works into the governmant
or the Congress party, the catastrophe of
24th May, 1973 when three of the
Supreme Court judges were superseded.

The supersession of the three judges
of the Supreme Court was the greatest
blunder committed by this Government
after Independence. It has shaken ihe
foundations of democracy. Not only
that. The faith of the people in the
Supreme Court has been shaken to its
foundations. The highest court of justice
in this country, the citadel of justice,
has become suspect in the eyes of the
public. I need not dilate upon the impor-
tance of the independence of the judiciary,
because all of us know that the indepen-
dence of the judiciary is a sine gua non
of democracy, and it is the foundation
of democracy.

Sir, I would like to quote a tew
sentences from Mr. Winston Churchill.
He said:

“The principle of complete indepen-
dence of the judiciary from the execu-
uve is the foundation of many things
in our Island life. The judge has not
only to do justice between man and
man—and this is one most important
function considered  incomprehensible
1n some large parts of the world—-but
has to do justice between the citizen
and the State. Ht has to ensure that
the administration conforms with the
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law and to adjudicate upon the legality
of the exercise by the executive of
these powers.”

kven Pandit Jawaharlal Nehru who has

been quoted by the late Mr. Kumara-
mangalam has not failed to note the
importance of the judiciary. I am quot-

ing him for the benefit of the Congress-
men. He said:
“As wise people—

He refers to the Supreme Court—

“of the judiciaty, their duty it is to
see that in 2 moment of passion, in a
mumeni of oxeiterent, eves the repie
sentatives of the people do nut g0
wrong. They might. In the detached
atmospherg of the court, they should
see o it that nothing is dong that may
be against the Constitution, that may
be against the good of the country, that

may be against the community in the
larger sense of the term.”
Hence, the Government and the ruling

party has to accept the independence of
the judiciary in this country. There are
some honest people who think that wnen
we are committed to socialism we have
to go through the whole hog even if it
threatens the independence  of the
judiciary. 1 think Mr. Sathe is one of
them. My contention is that it is Parlia-
ment which should be committed, it 15
the ruling party people who should be
committed.

SHRI VASANT SATHE (Akola): I
never said he should be committed to
the ideology. I said last time that he
should be committed to the Constitut:on.
The principles of socialism are enshrined
in our Constitution. [

SHRI G. VISWANATHAN: If you say
so I agree with you, but it is the Mem-
bers of the Congress ruling party or other
parties which believe in socialism which
should be committed to socialism and
which should bring about a welfare State
of socialist State. It is not the members
of the Judiciary. It is the prerogative of
Parliament to enact those Bills and pass
Jaws which will bring a socialist welfare
State, We should not expect the judiciary
to do our job...... (Interruptions). 1t
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15 our prerogative to uni.nd or alter the
Constitution,

Herg 1 should like to quote what Shri
Jayprakash Narayan says:

“Some Congressmen might feel that
their commitment to socialism is @
important as their commitment to
democracy and, therefore, it might be-
come necessary sometimes to denrive
the people of their fundamental fiee-
doms of speech, expression, association,
movement etc. in order to establish a
socialist society. I hope on second
thought such friends will realise th:
fallacy, nay, the mischief of this argu-
m:nt. This is a slippery path which
will end up not in democratic socialism
but in dictatorial communism.”

Atleast the political parties in the coun-
try which are committed to democratic
socialism will have to stand by anm inde-
pendent judiciary. A number of members
on the other side quoted the 14th Report
of the Law Commission. Even the pre-
vious speaker Mr. Ishaque quoted a purt
of the Law Commission's recommenda-
tions. It is like the devil quoting the
scriptures. They quoted only half of it
and left the other half to be gquoted by
people like us. It says:

“In our view therefore the filling of

a vacancy in the office of Chief Justice

of India should be approached with

paramount regard to the considerations
we have mentioned above. It may be
that the seniormost puisne judge ful-
fills these requirements. If so there
should be no objection to his being ap-
pointed to fill the office. Very often it
may not be so and it is, therefore,
necessary to set up a healthy conven-
tion that the appointment to the office
ot the Chief Justice rests not on special
considerations and does not as a matter
of course goes to the seniormost
puisne judge. If such a convention
were established it would be no reflec-
tion on the seniormost puisne judge if
he be not appointed to the office of the
Chief Justice.”

If you had established such a healthy
convention there would be no harm, but
for the last 15 years Government put
the entire report into cold storage and

3ChH
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they were sleeping over it. All of a
sudden one fine moming on the advice of
some devils they superseded the judges.
Mr. Gokhale belongs to this profession.
In the last few months when we had
debates in this House except Mr, Gokhale

all the Congress members abused the
Supreme Court judges. I want to know
from them one information. 1If you want

to abuse somebody, should it not be your
©Own party-men who are not committed to
socialism. Why put the blame on Grover,
Hegde and Shelat? They are not expect-
ed to bring socialism. It is you people
who claim a massive mandate. More
than 360 Members are in this House ~nd
they have to bring socialism by passing
legislation which will usher in a welfare
State.

Justice
tenure of

They argue that the Chief
should have a long time
office and that is why they say
they have been superseded.
This is a fallacious argument because
among the three Judges who have been
superseded, 1 think, Mr. Justice Grover

had a longer tenure than the present
incumbent.  So, this argument does not
hold water,

They quoted a number of countries. It
was surprising that the late Mr. Mohan
Kumaramangalam quoted many a time
in this House the appointments made in
the United States of America. There, the
system is entirely different. There are
only two Parties, two effective Parties—
the Republicans and the Democrats. Both
of them believe in the constitutional

philosophy. It is not the same case in
-our country. Here there are a number
of Parties who do not agree with the

‘Constitution at all. There, the tenure of
the President of the USA is limited. He
cannot continue after eight years. Here,
it is different. It is not limited. One can
<ontinue for life. [Even his generation
.cAn continue. ... ..

SHRI VASANT SATHE: This is most
uncharitable.

SHRT G. VISWANATHAN: That is
-what is happening in this country. There
-again, the nomination is made by the
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President of the USA and should get the

approval of the Senate. That is not pre-

vailing in our country. Again, the Presi-

dent of the USA consults all the import-

ant Bar Associations. In this country,
what are we doing about our Bar
Associations? We try to ignore them

and we try to suppress them. They tried
to quote England also, which is supposed
to be our model democracy. In England
it is always offered to the Attorney-Gene-
ral to become the Chief Justice. That
cannot be quoted in our country., Sams2
is the case in Australia also. Almost, it
goes to the Attorney-General and in case
he rcfuscs} then the juniormost is offered
the post of Chicf Justice. Hence we
cannot quote other countries, We have
to follow our own traditions and we have
to set a healthy convention,

Mr. Mohan Kumaramangalam argued
in this House and, his main argument
was that the Government took into con-
sideration the social philosophy of the
Judpges when they are considering the
appointment of the Chief Justice of the
country. I want to know from the Gov-
ernment whether they were going to con-
sider  this as a principle behind the
appointment of the Chief Justice. If they
are going to consider the suitable philo-
sophy, I want to ask them whether it is
the philosophy of the ruling Party or a
part of the ruling Party or the entrance
of the ruling Party or the original Con-
gressmen belonging to the ruling Party.
Which aspect of the philosophy you ares
going to consider? He again said:

“We want a Judge who can effective-

ly work and help us in the Suprcme
Court.”
Help whom? [ want to know from

Mr, Sathe. To help the Minister who is
in charge at a particular time? To help
the Prime Minister of a particular time?
To help the executive of the Congress
Party of the particular time? To help
whom?

AN HON. MEMBER: People.

SHRI G. VISWANATHAN: How? 1
would like to quote him.
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SHRI VASANT SATHE: The
people.

SHRI G, VISWANATHAN: All of us
are elected. I am also elected. I would like
to quote him. He said;
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elected

“We are entitled to come to the con-
clusion that the philosophy of this Judge
is forward-looking and of that Judge,
backward-looking and to decide that we
will take the forward-looking Judge and
not the backward-looking Judge”.

I'ben, who is going to define, decide as to
who is forward-looking and who is back-
ward-looking? ’

SHRI VASANT SATHE: The President.

SHRI G. VISWANATHAN: Which
President? The President of the Congress
Party or the President of India?

This is how they want to deceive the
people of this country. They want that
the Judge should have a philosophy und
that they want that the judges should con-

form to the philosophy of the ruling
Party. This is not the case in any demo-
cracy. It is the concept of a dictatorial
State,

The Chief Justice, they argued, should
recognise that the Parliament is sovereign.
In any written Constitution, in a <oun-
try having democracy with a  written
constitution, neither the executive nor the
judiciary is supreme. It is the constitu-
tion which is supreme. This should be
accepted by everybody. But somehow
some of our friends on the other side like
Mr. Narayana Rao who' happens to be a
lawyer says that the Parliament is supreme
and Parliament is sovereign......

SHRI K. NARAYANA RAO:
Constitution, as amended from
time, is supreme.

The
time to

SHRI G. VISWANATHAN: Then, we
are entitled to amend the Constitution.
But that is not the argument of the Gov-
ernment when they argued the case here.
They said the Chief Justice should be a
person who accepted that the Parliament
is sovereign and not the Constitution.
This is a fillacious argument,
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The agruments of the Government be-
fore the Supreme Court in the Funda-
mental Rights case would be shocking to
hear. Our representative, who argued
before the Supreme Court in the Funda-
mental Rights case, said:
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‘], The Government have power to
destroy the sovereignty of this country
and make this country a satellite of any
other country.

2. Substitute the democratic form of
government by monarchial form  or
authoritarian form of government,

3. Break up the unity of this country
and form various independent States,

4. Destroy the secular character of
this country and substitute it by a
theocratic form of government,

5. Abrogate completely the various
rights conferred on the citizens as well
as on the minorities.

6. Revoke the mandate given to the
States to build a welfare State.

7. Extend the life of the two Houscs
of Parliament indefinitely.”

I am sure the last point will make the
ruling Party very happy. This will make
them permanent Members of Parliament.
Shri Raghuramaizh will conlinue to be
the Minister of Parliamen.ary Affairs for
his life. This is the agrecment of the
Government.

SHRI ATAL BIHARI VAJPAYEE:
Who is that Government lawye1?

SHRI G. VISWANATHAN: It is the
Attorney-General of India.
SHRI ATAL BIHARI VAJPAYEE:

He should be dismissed.

SHRI N. K. P, SALVE (Betul): In all
fairness to the Government counscl [
should submit that he was dealing with
the power of Parliament. If Parliament
exercise that right, what havoc it will
cause to the country is anybody's guess.
You should appreciate that he was dealing
with the extent of the powers of Parlia-
ment. Therefore, do not create the im-
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pression that it would be the intention of
any person who is possessed of  his
rational faculties, who is elected and who
sits on the ruling Party. That is not our
argument.

SHRI G. VISWANATHAN: Do not
ieave it to the discretion of the treasury
tenches; leave it to the Constitution. ...
«Interruptions)

SHRI VASANT SATHE: This argu-
ment was advanced about the extent of
the power, He never advocated that they
should be used. Why do you misquote
him?

SHRI G. VISWANATHAN: Why
should they urgue beforc the Supreme
Lourt like that? (Inrerruptions)

It was also contended on behalf of the
Government before the Supreme Court
in the Fundamental Rights case that they
have the power 10 amend the amending
power in such a way as to make the
Constitution coempletely inciivctive, These
were the arguments put forward by th:
Government  advocate or the Attorney-
General before the Supreme Court.

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
H. R. GOKHALE): May I know the
source of the book from which he is
quoting?

SHRI G. VISWANATHAN: This 1s a
beok written by Justice Hegde.

SHRI H. R. GOKHALE: Since the
hon. Member was rcading something, I
thought it fair that 1 should not interrupt
him.  ‘Therefore, T have heard him pa-
tiently. But I think it is also fair that
I shoul{ know the source of his quotation.
Now that he has told me that it is from
Justice Hegde's book, I will deal with it
when I reply. I do not want to interrupt
him,

SHRI G. VISWANATHAN: I want 10
know from the Government whether this
is the view of the Government or the
opinion of the Government. If this is
50, then there is every reason for us to
suspect the motives of the Government in
superseding the three judges.
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A number of hon, Members, including

Shri Bunerjee, were quoting a number of
in two or three

judgements, particularly

important coses. Here T want To make il
clear that we were one of those who
voted for the Bank Nationulisv:tien mea-

When the impugned
the Supreme

sure in this House.
Act was struck down by

Court, we were also unhappy. But at
the same time, we have to cdmit
that if we enact a wrong law, a

wrong Act, we have to come forward
again to amend it and we cannot blame |
the judiciary.

After all, what was the point before
the Supreme Court when the Bank No-
tiopalisation case was admitted? The
point was whether the principles laid
down in the Act for determining compen-
sation to share-holders were relevant for
the purpose of acquiring banking institu-
tions. We made an Act under which we
had to pay an equal compensation, whe-
ther a share-holder was rich or poor or
he belonged to the middle class. If the
Government really wanted—I want the
Minister to reply to this argument—to
pay the poor share-holders an equal am-
ount or a better amount as compared to
the big sharc-holders or the monopoly
houses, they should have come with a
scheme which had provided a lesser com-
pensation to the richer sections of the
share-holders. But the Government did
not do it,

Again, we also voted for the abolition
of the privy purses and the privileges of
the princes. But, unfortunately, it was
not passed in the Rajya Sabha. What did
the Government do? Immediately, an
Ordinance was promulgated. The Ordi-
nance was challenged before the Supreme
Court and the Supreme Court struck
down the Ordinance. Now, here, our
hon. Congress Members say that the will
of Parliament was not taken into consi-
deration by the Supreme Court. It is
argued on the other side that it was nol
the will of the Parliament. If the Parlia-
ment had passed the Act, if they had
zbolished the privy purses and the privi-
leges of the princes, then it was the will
of the Parliament. ‘But they failed 1o get
a requisite majority in the Rajya Sabha.
It was defeated in the Rajya Sabha, It was
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the executive of the country, the Gov-
ernment of the country, which wanted tc
override the wishes of the Parliament and
not the judiciary, I want the Ministes to
defend in this case how the Government
is correct.

Further, they pointed out the Golak-
nath’s case. I want to tell them that it is
the same Supreme Court which rulzad in
the Golaknath's case against the Govern:
ment, against the Parliament. and they
reversed the judgment in the recent Funda-
-mental Rights case. At the same time, I
want to tell the Government, when there
is power for Parliament to alter or amend
the Constitution, there is no power for
Parliament to abrogate certain basic fca-
tures of the Constitution. For example,
India is a Union of States. Can the Law
Minister move an amendment to the
Constitution and say. this country will
become a Unitary State and that there
will be no more States? Can we do it?
Is there power for Parliament to do it?
Can we say., “This country will become a
theocratic State. Tt will be called 4 1lindu
State and not a secular State.” We can-
not do it.

AN HON. MEMBER: It is only aca-
~demic,

SHRI G. VISWANATHAN: You can
bring any law which vou want because
you have got the two-thirds majority,

That is why 1 want to emphasize that
if there is a wrong decision by the
Supreme Court—and there may be &
wrong decision which we may not ac-
cept—there is always a possibility of the
Supreme Court over-ruling a wrong judge-
ment or an improper judgment or a judg-
ment that we do not like, It has been
proved amply. Very often, the Supreme
Ceurt has defended the fundamental
rights of the individuals,

There are a number of cases, like, shri
A. K. Gopalan's case or Shri Madhu
Limaye's case wherc they were put into
jail under the Preventive Detention Act
Aand, under the fhabeas-corpus petition,
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they were released. Recently, we had &

ease of the M.ISA. under which the
Government put into jails about 4000—
5000 people. It is the S:upreme  Coort

which came to the rescus of individuals.
I want to remind Shri S. M. Banerjee
who oflen agitates about it that it is the
people in the Opposition who very often
go to courts for their release under thz
habeas-corpus petition. It is the Supreme
Court which has helped the individuals
as against the State or the Governmznt.
Hence the Supreme Court should remain
as an independent judiciary and the ruling
party should not think that it should be
the organ of the executive.

What should be done now? The Gov-
ernment has already done the mischief.
Now, I want the Government to take into
consideration the views expressed through-
out the country, by all the parties ond
other organisations and institutions, Mv
suggestion is that the Government should
agree to constitute a Committee which
should go into all the aspects of the prob-
lem, which should consult both the Bar
and the Bench and they should consult
the eminent jurists. They should submit
a report to Parliament which should b2
accepted by the Government regarding
the method of appointment of the Chief
Justice of the country. This unilateral
action by the Government in the super-
session of the three judges has been con-
demned by all sections of this country,
and the unanimity of the opposition "y
the Bench and the Bar as a whole in this
country is nothing short of a vote of no-
confidence by the legal profession of this

country.

SHRI N. K. P. SALVE (Betul); Mr.

Chairman, Sir, I had, hardly any intea-
tion of participating in this debate, but
as I heard Shri G. Viswanathan, hon.

Member belonging to the DMK Party,
coming out with a very scathing indict-
ment on the working of the Government
and as he went on casting aspersions on
my Party on supersession of judges. T
was instantaneously provoked to seeking
your kind  permission to make a  few

observations,
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It is most unfortunate that my Party is
most misunderstood and most maligned
in respect of the matter of supersession
of the three judges of Supreme Court. If
Shri Viswanathun and Atalji think that
we here in this Party ever support the
philosophy that we should have a set of
judges in the Supreme Court should be
the stooges of the Government or who
should be its underlings, they are entirely
mistaken. It is absolutely necessary, if
the Constitution with its democratic set-up
and framework is to function with any
degree of success and any degree of relief
for the people, the Supreme Court Judges
must be impartial and independent and
in that sense I agree with the object enu-
merated by Netaji in his Bill. We do not
want for @ moment judges who would be
bereft of their own convictions, wno
would be bereft of scholarship, who would
be bereft of character and independence
and would ever expect favours from Gov-
ernment or from those who manage the
Government. If that is what opposition
thinks my Party is supporting in super-
session of the three judges, npothing is
more tragic, more mistaken, And if wc
bave been maligned on that account, it is
purely emanating either out of political
motives or out of gross misunderstanding.
So far as DMK is concerned, I think it
is emanating out of misunderstanding.

Before 1 come to the merits of the Bil!
and before I make my humble observa-
tions on the Bill there are two points
which I should like to deal with arising
out of what Mr. Viswanathan had said.
The issue that was being fought in the
Supreme Court in the Fundamental
Rights case relates to question of Parlia-
ment's implied limitations. One of the
points raised was that of elected represen-
tatives of the people were given 1bso-
lutely untremelled  authority, unfettered
authority, to tinker with the Constitution
in any manner they felt like, if the Par-
liament functioning as a Constituent
Assembly, in exercise of its constituent
powers, was allowed to alter the Chapter
on Fundamental Rights in any manner
they felt like, without implied limitations
then some day it might bring havoc to
this country. That was the argument of
the petitioners, and the argument further
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proceeded thus: imagine the havoc nor
only will democracy be ruined and Jemo-
cracy would be a thing of the past bnt it
would be replaced by dictatorship; ima-
gine the havoc where the secular values
would be given a go-bye, would be kicked
out, and in their place theocratic values
might usher in. In fact, the argument
went further and stated: assuming, for a
moment, tomorrow monarchy was sought
to be brought again, what would happen
to this country! Therefore, the theory
that was being advanced was that there
had to be found implied limitations to the
constituent authority of the Parliament to
amend the'Chapter on Fundamental Rights.
and it was sought to be canvassed before
the Supreme Court by the very able coun-
sel of the petitioners that, unless such a
limitation was found by the Supreme
Court and clamped on this Chamber.
functioning in exercise of its constituent
power and authority, it was more than
likely that some day this country would
have taken to a direction which its peoplc
never wanted it to take. It was the argu-
ment of the petitioner which the Attoroey-
General was meeting and stated that il
Parliament so chose it can amend the
Constitution. Of course, so far as I am-
concerned, the whole argument is based
on the possibilities. I do not accept the
premise nor do I accept the conclusion
of the argument. [ have no doubt in
my mind that the people and their will
is supreme. However supreme the Consti-
tution may be it can be supreme only if
it manifests the supreme will of the peo-
ple and the day it ceases to manifest the
supreme will of the people, the constitu-
tion is not worth the paper it is written
on. It will be taken care of in the
Chandni Chowk, it will be taken care of
in the public squares. We do not want
this to happen nor that day to come. We
do not want the democratic values in this
coumtry, to ever diminish or be abridged.
That is why it is necessary to ensure that
the general will of the people is duly and
properly rqspected. Maybe since we are
human-beings and are liable to err. [ am
not for a moment suggesting that what-
ever we have done to gmend the Consti-
tution will not be recorded in history as
an error by us. But I have no doubt in
my mind that we have not committed an
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error today but we have acted in a bona
fide manner and have served the Dbest
interest of Parliamentary democracy.
That 1 want opposition to understand.

The Attorney-General was forced into
arguing as to what would happen if Par-
liament ran haywire, It was argued
that the Parlioment can do that. Tt is
one individual's style of arguing. But
Shri G. Viswanathan can have the assur-
ance from me a humble member of my
Party and add the members who sit on my
side with utter confidence that this sort of
an argument is not the apprehension of
our Party. That matter could have been
argued differently. The rcal argument
which I would have taken or I would have
advanced, was that the question of an
elected Parliament acting against wishes
of the people does not arise. If the people
are capable of sending insane pedple who
will kick out secular values and bring in
theocracy, if the people are so absurd, who
would not want the cleted Prime Minister
is responsible to the people and who is
grilled day in and day out, to usher in
monarchy and sit on the throne of the
Rashtrapati Bhavan, then who is to be
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thanked? Tt is the people who are to be
thanked. Can people elect such insane
people in the country? The question

therefore, was hypothetical.

The only question to be decided was
whether or not in the constitution had
been provided an inherent limitation.
.. ..(Interruptions) Thank God, T am not
the Attorney-General becausg T would
have been a poor Attorney-General and a
poor politician. But this is the view-
point. ..... (Interruptions) The Attorney-
General has raised this plea in reply to
an  argument. It is correct that the
Attorney-General has raised the plea that
if Parliament ran amack it could abuse
the Constituent powers. It is one way of
arguing. But as one who does know a
bit of what happens in the court, when

you are trying to convince a set of
Judges, it is best that you take an ex-
treme case in an extreme manner, take

the whole thing to an absolutely logical
end. Arguments can never be quoted in
driblets like, this. They have to be seen as
a8 whole and examined from the view

2147 LS—11.
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point of the issue involved. This argu-
ment of Attorney-General is a reply to
petitioner's argument. That certainly is
not the view of the Party. The view of
the Party is clear and it is this that as
long as the people are to be elected by a
free and fair elections under this Consti-
tution, in our country and so long as it
is the will of the people which is to pre-
vail vig the elected representations of the
people, they, the elected representatives,
while exercising their constituent authority,
will not tinker in any manner whatsocver
with the Constitution as apprehended by
Shri Viswanathan. Has it a happened so
far?

What happened in earlier years? He
referred to the case of Golak Nath. What
was the law before that case? was not
in the days when decision in case of
Sajjan Singh and Sankari Prasad held the
field was it not held that the Parliament
has untrammelled and unfettered autho-
rity for tinker, to amend any Article of
the Fundamental Rights for 18 years?
What happened? Did we run haywire?
Did the Prime Minister do away with
democracy and bring in the monarchy?
Did we kick out the secular values und
bring in the theocratic values? We .id
not and we shall not....... (Interriup=
tions) Atalji, we also go to vote and we
also go to the people and we come here
with a particular mandate. It is that
particular mandate in the implementation
of which we have to amend the Constitu-

tion...... (Interruptions) 1 did not inter-
rupt you. Why do you not listen to me
patiently?. .. ... (Interruptions) If my

hon. friends disagree with me, they are
entitled to, if they like; but I respectfully
beg to submit that we are a maligened

party, a maligened set of people on
supersession of judges without rhyme
or reason or for false reasons.
We care two hoots for political

opposition on this point but nonetheless
it is necessary to clearly express our view-
point so that others may agree or dis-
agree, but must not misunderstand and
give opposition parties a political handle.
Therefore, please try to understand. There
is basic difference in approach of each
individual. All of us have come here with
certain mandate and we have to work to
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implement that mandate. Is it not possible
that because of my political philosophy
I will read an Article of Constitution in
a particular manner and because of his
particular political philosophy Shri Atalji
will read the very Article in a different
way? Two of us have different political
philosophies. Are judges not human
beings? Are judges human robots? Are
they mechanical being 7 Are they bereft
of any political, social and other influsnces
on their lives? We come with a parti-
cular mandate and we find some judges
obsessed with a certain  political philo-
sophy and however sincere and honest
they may be, if it is not compatible with
our particular approach, which is not yn
approach of the Government as such or
that of the party but the very approach
of the directive principles of the Consti-
tution, according to us, then, what are we
to do about it? Can anyone say that even
after 25 years of independence we are
not in the throes of enduring disparities
of a shameful variety? Can anyone deny
that even today 40 per cent of the peopl:z
are not in dire and appalling poverty?
Certainly if we want to eradicate such
poverty, certain drastic measurés are
necessary. If it impinges on individual
liberty, for that purpose, it is necessary
to amend fundamental rights, We have
come with a mandate to amend them
and we shall do so. What is undemocra-
tic about it? This is not for a particular
party alone; it is for the people. We do
not want the judges to be stooges and
lickspits. We want them to be indepen-
dent. We want them to follow a philo-
sophy whereby they can follow the aspira-
tions of the people, they can understand
the temper and the needs of the country
and if this is not dome, Sir, according to
us, democracy would have become a
thing of the past, as it has happened in
sevaral other countries. Afterwards, seve-
ral countries have become independent
and some of them took to democratic
ways of working but one after anothe:
they all collapsed. After all, there arc
some basic values which a country follows.
There are some cherished values of a
country adhered to by the people as a
result of which people behave in matured
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manner. In our country that is the only
guarantee for the proper functioning of
democratic life and therefor we cannot
just put X or Y or Z as the Suprcme
Court Judge merely by the years he has
served the Supreme Court,

There is something in this country, and
that is maturity and depth of the people.
It is not in the hands of few politicians
who are considering that the supersession
of the judges had brought about a com-
plete dislocation of the judiciary or it
had brought about the bartering away of
the indepéndence of the judiciary and
jeopardised democracy.

17 hrs.

We want an independent *Judiciary-—
the only judiciary—which is capable of
understanding the aspirations of the peo-
ple, the aspirations of the representatives
of the people. We have come here with
certain responsibilities which we have got
to fulfil. We have come here with a cer-
tain responsibilities which we have got to
fulfil. We have come here with a certain
mandate which we have to fulfil. Please
understand thss. We can fight those who
opposed these principles at the polls.
How can we fight a political battle at the
Supreme Court? That is why it became
necessary to resort to supersession and
there was no way out to implement our
progressive legislation. But, this Atalji’s
Bill has some more pratical difficulties.
He wants a new article 124(1A) to  be
inserted. By this he wants that the senior-
most judge of the Supreme Court must be
appointed the Chief Justice of India. 1If
he is found to be imbecile or senile, after
some time, he is found to be physically
handicapped or is found to be corrupt
then what will you do? If this amend-
ment to the Constitution is accepted by
Shri Gokhale, it will mean that we shall
cut the hands of Government. Do you
want a person who is thorpughly un-
deserving, merely by virtue of seniority or
merely because he has misbehaved a large
number of times must become the Chief
Justice?
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SHRI ATAL BIHARI VAJPAYEE: He
may be impeached.
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SHRI N. K. P. SALVE: You will have
to make him the Chief Justice first as of
right. Whether it is impeachment or
somcthing else, afterwards a conflict will
come when we force him to resign. In that
case will that not be a violation of the
Constitution as it has happened in the
fifties when a seniormost judge who was
found to be physically handicapped from
performing the duties of a Chief Justice
was forced to quit.  Surely, with great
respect to Shri Atalji, I say that we will
have to oppose this most impractical pro-
vision that by virtue of semiority a judge
should be appointed as the Chief Justice
of the Supreme Court. This sort of pro-
vision can never work fairly, properly
and justly.

st oo To zIW : 127 g7 W

MR. CHAIRMAN: Mr. Shamim yom
are nobody to say this,

Wt ATT EMT WET  Tg TR
T=at d@r Adfd FI7 F AT §
AT A T FEASIIT PR
off T § AT aF |

He has specialised in misbehaving. Let
him make a name in that. But let him not
carry on like this. You have rightly re-
buked him.

MR. CHAIRMAN: This is not proper,
Mr. Shamim. Don't behave like this.
After all this is Parliament. (Interrup-
tions).

SHRI N. K. P, SALVE: Let my learned
friend, Shri Piloo Mody who is brilliant
only when he is silent listen to me, Other-
wise, if he starts speaking on the Consti-
tution, he may expose his ignorance. Sc,
be patient and listen to me. You
may mnot agree with me. I may
tell you one thing that I am always
reasonable. This sort of provision will
completely cut the hands of the Govern-
ment and a person who is undeserving
will be forced to become the Chief Jus-
tice just by virtue of the fact that he has
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been, for a pumber of years, working as
a Judge in the Supreme Court.
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My last point is this. Once again let
it be reiterated clearly that let not the
Opposition Members be under the erro-
neous and wrong impression that the
supersession of judges is just to serve any
private interest of our party or to aggran-
dise the interest of any Minister or Prime
Minister. This has no political angle. We
shall take care of ourselves at the polls
and we do not want the help of the judges
or justices for that. Whatever we have
done in superceding the three judges is
because we are interested in emsuring that
we do discharge our obligations and the
mandate with which we have been en-
trusted by the people and work within
the framework of the Constitution, But if
it is necessary for us the Constitution shall
be amended but onoly to move in the right
direction to implement the will of the
masses and the people of our country.

THE MINISTER OF PARLIAMEN-
TARY AFFAIRS (SHRI K. RAGHU
RAMAIAH): May I just make a submis-
sion? This subject is a very important
subject, and quite a good number of
speakers are there who want to speak on
this. I have comsulted the leaders of the
Opposition who are here and they have
been good enough to agree that in view
of this, the time for this Bill may be ex-
tended by one hour. That means that
when we rise today at 6 p.m., we shall
still have 40 minutes left over on the next
occasion when Private Members’ Bills
would come up.

SHRI MURASOLI MARAN (Madras
South); What about the other Bill?

SHRI K. RAGHU RAMAIAH: That
will also come up.

MR. CHAIRMAN: I am in the hands
of the House. If the House desires to
extend the time, I have no objection.

HON, MEMBERS: Yes.
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MR. CHAIRMAN: So, 1T extend the
time by one hour. The House will adjourn
today at 6 p.m., and the rest of the dis-
cussion will be carried over to the next
day.

ol qgo Qo yAM (AAII) .
AT AT HlgT Sq aHAC FT Q@ F ar
{7 7g THATET B 47 H1 I ITATET
ot ff i wa W awdw Fad | awg
ag 787 €Y 5 & 33 QO gar ar
afed [/ Car 77 @1 91 F qed qga
HOAT THTH TIX YT TIE FI R & |
AT #9337 ¥ qg 7, 5 gnT =@
awdrs a1 @ A e & faArs fefr
2 JTAT | IFFI AR T AT, qAX
fag & wrar w1 wARTTE |

TFEATHA FHA T9 0@ 71 A6
&Y mar fF a&% F i & gra F g F18
& HIF Tecq ST &l A4Y afcdh TAMT SAT
FI AR FT @R 73 Frv Ffey |
TAR! AFAT FA F7 AT-T07 F AHAA
Fr ar0erer £ @1 a1 o e e g
ITF QT § F4r ACIA -, T AAAR
g a5 g fr @ifmafer & 3qa #r
T T ATAT TAT F oA FT G FE
®T W% F€Cq FTAG@I AT | qg A
awA § 740 wrar | ware ag § fF aed
qTed a1 AT F1E AT T gEA F §
F F4t § | gufey fe avagar oF F1A9
& qza gasw gon, farsfen anfeat
qAFIZ gom, AWM F1 A1 T F fag
FET TAT, WAL CE 1 §( FGET /AT
fegT agl & fag 91 mar 9@ 92 79
ST ferar &) wrfaer #4977 2Y, -
FT #4T 7 gY, T IHE 9w A2 1Y ¢
ﬁq:tfamﬂa"rg Tragem QAT H
B T =@FAT | Tyd A & fF 781 TA
# o & fq ot oF w17 oF faeew
wF g FEaw fFar e
R Fad T 1 AR FH T4
A FT qhr GETTH AT g1 @war |
g aFa sadsr ¥ gzv fred g
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7R 9T w9t g7 qfews W gaaa
¥ e s &1 9% 5y w1 [ara
& W® & ITF Fgr mar i 39 w9l
L IZM By fo wEHEARE wE
Y 18, 37 ¥ *gr qar & wa
T T FAEY F AHA WG, IW A
W FEA F gIra qA § 1 I T
¥ quadwT # ot gwa ¥ Wi guw
F T7% ¥ AT AN T FHT AR
aréT F1 qgra faar §1

qaw g § & wagr #@i dav
gOT | ®a ¥ qger ara 9g § fv ag
gt gafaT qa1 g ff faa e
¥ difwe At ws §1 anEw &
T ag quEE 4, faa awi 3 fwar
IFFT AuAY 5T wuEF 4r) e
ag & fedt Ot gmma 7 frar g
faa a7 garar Favamt @A 7t 1T
T gEer A4T gar | @g gafeg
g1 f& F @ qwdT & wre a9
wafs a1 sfaa A fewfer 922 @
TN F1 Y, AT 0F qFTH H AW O0F
wa ¥ faafed § @@ 7 1 gaw@
gar | ¥ 9| av Wt gg A W@
I AR AT WY g A FEaT § |
o 7 ¥ g% ag o & fF5 o
FE ¥ O AT Frodea § M TS
Sd9 Srifas § 5= for qvafea s
F AW FE B AW sz e
Tifgd | @9 & 9gH a1 qA T AW
FHowfr T e AR 3, 7 S @
At § F & faregodr § ot
amar g w1, amn g 712 4w
afezw g=tra @AT wgY § 1 |3
™ # Wfer gEr wugF § ) w7
¥ syt Srifea @ @ @y § d59
Erdwx E T facmr, arer &
¥ & 37wy qE T A Aifad 9T
wF & | fRT ¥ w % grar FT AT
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& & gw varer sYafag &, eq TraTTE
Laod

Tl Am-sq gz s orar & fs =m0
T gAW FIE F §9 ot wafar
a1 75 fewfea § ¥ 99 a0 W@
gO 91T e ¥ w9 T Swfer
FFAGT | FX IT ART  OF HEH! FT
W A1 71 A% Sifeee qwmar qr, @
s34 fafaees, Tiaw wreg s e
TRUA FHAE 7 hwer fEar fF w0 5w
agT sTafaa @ /1T 39 % qarse #< faar
T, HORA WA AR s w SHEE g,
IH THT H19 97 T3 (A wawer
ST ? oFr IW a4 dfmfEr o
A Ty s ? oA 9§ 99
"riFEriZr &7 & (1 s @ 99
T w1 ar fafrarfEd & g & w12 g
I T ot ofr mrear g frfaeee Y
qE ZHT, FTA HAT F1 978 g1, 41
qER FIM—3T 6 AAT ITFAZT  wHAT
g§-3a &1 gar famr s 3w Ay
# gz 9 *0 AEA g F oww oF
farem sraag ST R E 1

T T AR & qAwE a8 §-
g1 asar g fr aga w=8 mr=wr g1 )
/T ware wRET FT A, qAE
TR wr g, faen w1 ¢ aw o
Fr | 05 faeew F1, 0F 00T 7
IR HET @Y § | T TR
wgr & 7z faerw gat & g @ qn,
qH @A T FH AT ALY AT @,
™ FAT T WET w=S AEH! g,
dfew w1 #7177 g F3 e arstdt
oft & gra § 9ot o, A § oY qgy fearer
i ot o oot gfr et ¥ 4§
I ars(dt o farelt W10 To UHo &
HATETH BT AT BIE T o G0 A
W w3T fn A PR § ag 33
Srfew § —
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Excepting Piloo Mody, everybody is trad-
ing in progressivism.

SHRI ATAL BIHARI VAJPAYEE: He
is the real progressive. N

SHRI PILOO MODY (Godhra): I am
grateful for the exception.

SHRI S. A, SHAMIM: Yes, he must be
given credit at least for his follies.

aare 4g ¢ f& ma 3 :faa
T WIW KT F Ug @ans gfaur
A AEEr & g ¥ famr £ o

ol e ¥ A g T AT AT WAy
qg g1 @ a7 fF I ¥ #1f s1¥e
TarE I @ &, 9T T F ardw wis
O AT TET F 1 WY Fed & Fw ogw A
FY GAT TG &, g Fheird arar g

& qE E Ta-AR] F AT

GO, 14T T FT AFTA( ATAT IT T AR
gga ¥ gie fovar, org 794 gary &
faeifaq & ot ST gETL ETAY <@
g AIEHIA HAT-NT IH 4T 4T
LR ARG S A LR U
TG WIZT A TV &7 qI< 4T, KN W
T @ Fi | WIS AT A w7
&Y F T AT—FHTY qUAT WA T
g9 ®I amy . &1

ot 4. qF o0 (0T EelE
#eRy, Y ara & fawTd a8 wgAr
fis za da g AW W @T E-Fr
4g I AT 0T oEeA i g 7 uw
e TAT &9 WIE-TO J1 & ww
¥ gretar =migd 1

ot Qmo Qo WA : IEN HTEA,
oY &% otrgd, ¥ WG AT @A T
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et wgew ;. ww aE, oF
T gfad 1 gg T g w A ma
21 OF gl F fad s @ wifed
o ¥ fad 99 # Wiwe QAT fgd
AT T & 97 W #1 we gt
=1fgq 1

ot wEA fagre wAGG  FAIE
S, ATT 14T §FT—T6 1T TI7T FAT
St 7 AR faa wgy a1 fv & aar W
FW@ g FAT AT AIE  F
W H | Hh §—aa QAT amai #w
FHWT KT 1 59 § F1%  mla-
WA AT I A LG )

W AR WA WO TR w2
fFzraa @ &

SHRI PILOO MODY: I do not think
be said anything objectionable.

Wt Qmo Qo weltw : ¥ wwW F
T WTA—T AT d9AT AT WA
WW UFE § | qgi avwERr Svr gar
&% w1 AEw F FA § w0 et A
gfere F T quT—"‘7ar W@t dwdA @) 1
# a1 faw 7t wre &g w7 oFERT FC
T AT | S AT d90 € a 7 foew &y
ATEE FT & S0 & Srgara I E |
LR LR R AR TR AT
@EITHFIFEH § W oA T
It was paying a compliment; I do not
know why Dagaji has misunderstood it.

¥ od 7T @ o fE gitw avE ¥
w9 fovg i ¥ fegrirfes oie s=rifer
Y TA—1g " FX g7 WY goT AT W
A A qEAr g ! e g A F sl
F1 g B1E o ary 7y Faredrardy fra
FT G| AN A F 9@ W A TT X
T & AT g ¥ qatde arqr s ¥

Bill

Nafar Zratae ¥ § o ¥ fegrifaa
EFRATF E | AT AT TG, AT
T 37 ® gri-FE ¥ ISMAT AT ¥H
AT X TEATAT 1 14 AT H GT @ @
f @& Wit 5w &, 37 F aaRT F:
T3 wzaaw g &, feaar Hizz 39
# fear s w@r @, gArd €A
faad) parid= gl (vw adm
¥ 37 A &1 Qo ST AT, R AT
¥ws B fw 7 fRgrafas g -
T3 TN R

T T qg 3T F1 & JATA Y
fed=rd fea a7 47, ¥ firqr Y 77 o7
AT & AT o Y | w7 T A
AT WX way foew ¥ 54 #1 gy
# & wrs 39 A Q0N A ¥4 A
®E? AN FEIAE ITH FAADY
oY @ gFat &, w9 w9 ¥ fsg F a7
TvaT & #a ag weHy A & 7 w6 wT
wr grira far &, 37 & g7 #r §ré-
w7 fear 2, w@ 37 ¥ 'wrd Sl

g ?

*7T4T wiga, WY at fag oF &
gz §, Afew gim w1 F I
afeeq & we@T a$) WY A@ TAA §
ITHF AT A A9 FT FVEH 2| EH
Frgmar Efe o as g s ¥
swafea, a3, dvagqfenr widaw, 3,
AfwT aa 9T T 9 5T T § 7
TANTHFARFA A & | T 13
A FIR A awad F 7
T RAITafeaT aveT ®
¥ FF 97 feeme a §f 9 q37*
&9 qeF FT JAqT qafac 439, w7
gZ1 arfs smé-afer Afaww o=
ari
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HY F qe &fqoma #1 gadw w3
& faq qum wfevarag & | o9 &
qga A< Wlaa 1 qad@ (oar -
o9 GF & A0 9907 arg, afew 150
IR FOiw AT | 7 swAE wIT
T Yz A WA AW F b
wrafes aff & a1 wAvzhEy wgd
w9 & qar fear 9 F——a@-ara 9%
fear &, wa 37 T9g § fe gy a9
RN F IHE QR E | TE
T arfeerady & 6 g g #E
F TI% afezg & vargealze 9 At
ek § ghm ae & fogge 9 asig
g5, 27 & fad ava aisn A sadfea
WERT T TR gAT | 3 & a2 Fgf
qT HIEH FATHH Qred 7 TET Aral
w1 gagr far fom & wrega gav ur fF
qrid-art w9 e § 0 foe w7
adrr ag gav 6 qafead &1 a)
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Democracy is not the best system but
which is the best system that ome can
think of. Therefore, seniority is not the
best system. But can you think of a
better system, foolproof system? !
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Excepting Pillo Mody, everybody is

trading in progressism.

SHRI ATAL BIHARI VAJPAYEE:
He is a real progressive.

SHRI PILLO MODY:
ful for the exception.

I am grate-

SHRI S. A, SHAMIM: Yes, he
must be given credit at least for

this follis.
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SHRI PILOO MODY: I do not think
he said anything objectionable.
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was paying a compliment; I do
not know why Dagaji has mis
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Democracy is not the best system but
which is the best system that one can
think of. Therefore, seniority is not the
best system. But can you think of a
better sysiem, foolproof system?
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SHRI JAGANNATH RAO (Chatra-
pur): I rise to oppose the Bill moved by
Shri Atal Bihari Vajpayece. This  Bill
seeks 1o limit the powers of the President
in appointing the Chief Justice of the
Supreme Court to the senior-most judge
of the Supreme Court. The power of
the President to appoint Chief Justice of
the Supreme Court is unlimited in the
sense that he can make the choice from
a wide circle. He can take eminent
persons from High Court or the Chief
Justice of the High Court or any judge
or even g practising lawyer. In 1950 the
Advocate General of Bihar was elevated
to the post of the Chief Justice of the
Patna High Caourt. The powers given
to the President under the Constitut’on
are so wide that he can make a pood
and proper choice in the appointment of
the Chief Justice of the Supreme Court.
To limit the powers of the President by
amending article 124 and to say that
he can appoint only the senior-most per-
son would be doing harm to ourselves.
Seniority is not a principle or the guali-
fication. When a judge 1is appoinied
eminent persons who are at the top of
the legal profession are chosen. It may
be that the mere fact that one person is
appointed two days earlier and, therefore,
becomes a senior and in view of that
should be chosen as Chief Justice whercas
the other persons who are equally com-
petent and equally efficient and who have
long years to serve on the Bench should
be ignored is not the principle underlying
the Constitution. If we accept this
amendment we would be putting the clock
back,
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The very object of the Bill, with due
respect to my friend, is not laudable. The
Constitution should be dynamic. We
have amended the Constitution 31 times.
The 32 amendment is before the House.
It does not mean that we can make it
retrogate. We should move with times.
Who is the person qualified to be the
judge of the Supreme Court or Chief
Justice? 1 would even have Shamim if
he qualifies these conditions,

SHRI S. A. SHAMIM: 1 will not

accept, you will supersede me. What is
the fun?

SHRI JAGANNATH RAO: A judge
takes the oath by the Constitution hefore
entering office. We, Members of Parlia-

ment, take such oath; the Ministers take
oath.

SHRI PILOO MODY: Nome of you
observe it.

SHRI JAGANNATH RAO:
somebody takes the oath, he
imbibe the socio-economic philosophy
embodied in the Constitution. What is
the philosophy? The preamble and the
directive principles illustrate the socio-
economic philosophy of the Constitution.
More so article 39(a) and (b). Though
the directive principles are directive and
not fundamental, they are nevertheless
fundamental in the governance of the
country. Whenever a legislation is passed
Or some executive action taken, these
principles should be given effect to. If a
legislation is passed and the judges go on
striking it down on the ground that it
offends the fundamental rights in Part
M1, the country cannot go ahead, Tha
fundamental rights of the poor, of the
many, are embedded in Part IV, ie. direc-
tive principles. A judge who thinks of
the fundamental rights of a few and sits
in an ivory tower, not seeing the aspira-
tions and urges of the people should not
adorn the Bench of the Supreme Court or
High Courts, much less the coveter post
of Chief Justice.

When
should

How do we know whether a person is
suitable to be appointed as Chief Justice
of India? Well, his judgments and utter-
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ances in public reveal his mind, his think-
ing and his philosophy, whether he is
progressive and moving with the times or
he only confines himself to the law books
he studied in college and the Constitution
as framed in 1950, without taking into
account the moving events and the aspira-
tions of the people. Therefore, seniority
is not the principle in itself. Maybe the
seniormost judge if otherwise suitable also
can be appointed. It is not that the
seniormost judge should not be appointed.

1 do not see any reason why article 124
should be amended simply because three
judges were superseded. It is a coinci-
dence. It so happened that the appoint-
ment had to be done on the next day after
the judgement was delivered, Therefore,
it gave raise to suspicious and doubts.
The Law Commission has recomended
that the Chief Justice should have five
years of service left. The seniormost
judge may have just one month to go.
There are so many other considerations
which should weigh with the President.
If we limit the appointment to only the
seniormost  judge, I am afraid we would
be putting the clock back. It is not cor-
rect to say that judges who have been
apppointed are stooges of the Govern-
ment. Even after Justice Ray was ap-
pointed as Chief Justice, so many judg-
ments have been delivered by the Supreme
Court and many of them have gone
against the government also. For in-
stance, section 17 of MISA was struck
down. So many detenus in West Bengal
and other places were released. There-
force, to say that judges are appointed only
to suit the convenience of government is
not correct.

Mr. Limaya suggested that a committee
of five consisting of the reitiring Chief
Justice, some eminent men of the Bar
Council etc, should consult amongst
themselves and give a panel of names to
be approved by Parliament, It is a noval
procedure. Our Constitution does not
envisage this, The Constitution envisages
that the executives advises the President
and the President makes the appointment
by warrant, That power should be left to
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the President. Let it not be misunder-  Bill before the House. I congratulate him

stoood that Government always wants to
appoint as judge a person who toes the
line of the Government. So many legis-
lations have been struck down by the
courts and Parliament as the sovereign
supreme body can pass laws to correct the
deficiencies pointed out in the judgment

and get over the difficulties created by
the judgment. We have done so in the
past.

there. Therefore,
The sovereignty

That power is still
Parliament is Supreme.
of Parliament is there. The  Supreme
Court and the High Courts gct as the
guardian of the Constitution. They
look into the legislations passed and strike
down particular provisions of the Acts
which in their wisdom contravene the pro-
visions of the Constitution. I have certainly
no grouse aganst them for doing that. I
have nothing against the Judges who sttuck
down, for example, the Bank Nationali-
sation Act or the enactment relating to
abolition of privy purses. Yet, the Parlia-
ment has the right to pass suitable legisla-
tion, remedying the defects of the earlier
legislation, and we did so.

Here T would again emphasize that
seniority is not a qualification for ap-
pointment as Chief Justice. The appoint-
ment to that post will be of a person
who is the most suitable man, an in-
dependent man, a man who is known for
his honesty, integrity and wisdom, in the
judgment of the Government. When such
a judge is appointed to that high post. he
would naturally like to prove himself to
be independent, to be strong and honest
becausc he wants to build an image for
himself. He does not want to be a
stooge of the Government which he will
be if he always supports the actions of the
Government. The principle that the
senior-most judge should be appointed the
Chief Justice is not a principle which
should be embodied in the Constitution.
So, T oppose this Billl.

SHRI P. G. MAVALANKAR (Ahmeda-
bad): Mr. Chairman, Sir, at the outset
1 would like to congratulate my esteemed
friend, Shri Vajpayee, for bringing this

all the more because he anticipated way
back in 1971 what will happen in 1972-
73. It somehow his Bill had been brought
into the statute book earlier, probably the
later events would not have taken place.
But after having congratulated Shri
Vajpayee for bringing this Bill and for
initiating this discussion, I would like to
say that the remedy that he has given is
not going to solve the problem which he
has posed.

Before 1 come to the general discussiom
of this Bill, may I say one more thing
at the outset? 1 am sorry to find that
there is considerable political heat intro-
duced into the arguments on both sides
of the House, and that too, quite unneces-
sarily. 1 am not suggesting that any ques-
tion regarding judicial matters can wholly
be taken out of the political comsidera-
tions or considerations of public life.
But we should certainly consider such an
important jssue in as non-partisan a man-
ner as possible. What I am trying to
sugggest is, while political interests are
bound to come in, why should party
politics be injected into the discussion?

1f you look at the ‘Statement of Objects
and Reasons’, as given by Shri Vajpayee
it is well-worded and it says very brieffy
and neatly what he wants to convey. He
says that his object is “to ensure the in-
dependence and impartiality of the Sup-
reme Court of India”. 1T do not think
anybody disputes that. But then he says
that Government has “unlimited power in
appointment of the Chicf Justice of
India”. With all respect to my estecmed
friend, T want to know whether this pre-
mise is wholly correct. 1f this premise is
wholly correct and if under the Consli-
tution the Government has unlimited
power in the apppointment of the Chief
Justice, then of course the rest of his argu-
ments automically follow, But I am not
so sure whether it is right to say that even
according to the Constitution and accord-
ing to our constitutional conventions and
practices established druing in the last 20
years and more, Government have mneces-
sarily got or used unlimited powers. A
written Constitution is bound to say some-
thing which on paper sometimes may
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sound very dangerous, or over-powering
or overwhelming or very comprehensive.
But this is limited, as years pass by, as
decades pass by, by a variety of consti-
tutional pratices and conventions that are
built around the basic democratic values
and principles.  Therefore, 1 am not so
sure that my esteemed friend, Shri Vaj-
payee, is guite right when he says that
Government have an unlimited power in
the appointment of the Chief Justice. If
the Government has not got an unlimited
power, then his next argument, his next
premise, becomes somewhat weak.

He says:

“This power....

—which means it is an unlimited power—
“....may undermine. ...

—of course, he says, “may"—

) “....the independence ‘and impartia-
lity of the highest organ of the
judiciary. . ..

—and, therefore, he says:

“....that only the senior-most Judge
of the Supreme Court becomes the
Chief Justice...”

On this point, “that only the senior most
Judge of the Supreme Court becomes the
Chief Justice”, 1 have my own difficulties
and doubts. To say that merely because
he is the senior most Judge and, there-
fore he must automatically become the
Chief Justice of the Supreme Court, would
not h.old good for all times and for all
occasions,

Having said this, 1 can say that Shri
Vajpayee’s objectives and reasons, some of
them laudable and some others tempting,
taken them as a whole do not give us a
correct picture of the whole situation in
the democratic set-up of our country as it
exists today. Therefore, I find, it is very
difficult for a person like me 1o accept
Shri Vajpayee's Bill ag it is.

I am sure, even if he does not withdraw
his Bill, it is not going to be passed
because, unfortunatély, we on this side
have not got the majority. I have been
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seeing in the last one year that even on
maltters which come up under Private
Members' Bills and Resolutions, where 2
party whip need not prevail, the party
whip prevails. That is why I am saying
that this Bill is not going to be passed
even though Shri Vajpayee does not with-
draw it

Now, I go to the nmext point that
you cannot completely divorce political
discussion from discussion on judicary
After all, today, politics is very much
a part and parcel of every walk or life,
including  judiciary. But because it is
impossible separate the two entirely,
namely, politics and judiciary, it does
not mean that judicial matters need
necessarily be got mixed wup  with
party warfares, party struggles and
party interests, What I want to submit
is that party warfare must not be there
in matters relating to judicial affairs and
that political considerations alone  must
not be therc when vyou take judicial
matters into consideration.

We all know, as is self-evident, that the
place of judiciary in any scheme of

governmental machinery is not only im-

portant but it is very fundamental.
One can say that the work
particularly, at the

of  Judges, is
highest level in the Supreme Court, in our
country, is more profound than prominent.
What they do, they do not do it in the lime-
light of publicity; what they do, they do
not do it in glaring atmosphere with every-
body watching them. But, at the same
time, what they do aflects the smallest man
in the farthest end of the country because
he is concerned with the basic tenets and
philosophy of Indian Constitution.

1t is also agreed that such a judiciary,
specially of a country which has got a
written Constitution where the judiciary
has a particularly pivotal role to play, a
crucial role to play, must have traditions of
independence, impartiality and integrity.
Now, in last 20 years and odd, these
traditions were, ong can say, by and larze
well-established. It is only during the
last couple of years because of the inter-
ferenc of party politics into judicial matters,
that people’s faith in these three traditions
of independence, impartiality and integrity
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has been impaired. That is why this
question hag cropped up in the proportion
in which it has,

What is important is that an ordinary
gitizen of the country is not bothered abour
as to whether the Chief Justice of the
Supreme Court appointed in manner “A”
or in manner “B'. What he is bothered
about is whether the justice that he is
going to get....

SHRI P. M. MEHTA (Bhavnagar): On
a point of order. The time allotied to this
Bill will be over by 5.40. .

L]
SHRI K. RAGHU RAMAIEH: That has
been extended by the House,

SHR1 P. M. MEHTA: 1 was not aware
of it.

SHRI P. G. MAVALANKAR: As1l
was saying, the common man is interested
in seeing that he gets justice, that there is
fairplay, that democratic values and temper
are not only respected but practised n-
creasingly, that democratic habits and be-
haviour get sirengthened in the soil of
Indian democracy. I also freely concede
the point that, in a country like ours, and
indeed in a world like ours, we are all
living in an atmosphere of modernism,
wocialism and secularism, and each one of
us, therefore, including the judges, of
course, must be in a position, and must
be willing, to absorb this atmosphere.
Having said this, when T come to the ques-
tion of Supreme Court's composition and
powers and significance, as laid down by

our Constitution, I want to suggest this.
Ours is a written  Constitution,
and we have followed to an extent

the American system, the American
model. We have also established in
our country a parliomentary system of
Government and have tried to adopt cer-
" tain conventions and certain practices that
obtain in the British Parliamentary demo-
cracy. In both these countries or, in
general in the western ‘democratic’ world,
traditions and practices of judiciary and
the institution of judiciary are well estab-

‘lished. In a country like America, for
example, appointments are made by the
President. Late Shri Mohan Kumara-

mangalam was at pains in telling this

Constitution KARTIEA 25, 1885 (SAKA)

Constitution
(Amdt.) Bill

House some months ago, before his tragic
death, in detail as to how many Presidents
in the United States, in what manner, tried
to make their own appointments for the
U, S. Supreme Court. But the point to
he noted is that, in spite of the fact that
in a country like America appointments are
made by the executive authority, there are
other pressures and other restraints of
public opinion, of the freedom of press,
of the enlightened academic people in the
universities, of writers, of dissenters, of
people who critisise in as cffective a man-
ner as possible. In the absence of these
checks, and factors of importance of public
opinion here in India, you cannot merely
say, 'Because in America, the President
‘appoints the judges, here also we must ap-
poiat judges in a like manner’. You must
first see that an effective public opinion
is available in this country. Therefore, it
is a difficult and a ticklish question.

I agree partly with some of my friends
on the Government benches that this
question of appointment of judges, parti-
cularly the Chief Justice of the Suprems
Court, has to be considered in the light
of certain situations, problems and strate-
gies- the sitution in India, the problem
of India and the strategies for India. X
agree that these are different, more diff-
cult and often more depressing, for, the
stark reality is that the vast millions of our
people are very poor. But because the
situation is different, we need not neces-
sarily say, ‘We will go all the way to the
other side and see to it that we want
everything according to our own ideas;
therefore, even the judiciary must accept
or must conform to our own points of
view and to our own attitudes”,

On the question of appointment of
judges - and particularly of the Chief
Justice, our Constitution has made certain
provisions. As I said at the outset, those
provisions have been well built by certain
Constitutonal practices, And, what is im-
portant, these Constitutional practices and
provisions together have created certain
Constitutional conventions. 1 want to
suggest that these conventions have the
same validity or even greater validity some
times than the law of the land, the law
of the Constitution, because here is some-
thing which has been built up brick by
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Bk over a period of years and decades
dbdl yon skdmot throw away these comven-
Horis 10 thve winds.

1 was referring earlier to the upsurge in
the last five years. There have been
politival pressures, economic compulsions
and pojuler demands. pea]:ile's demands,
whd, therefore, all kinds of ideas like
ndges in society, judges in polily, ets, are
wrought up for public discussion. During
wis debate also members have spoken
about the philosophy, approach, menta-
Hty, ideology, opinions and comments and
views of a judge. Inevitably all these
factors are po'ng to be injected into what-
Wwver a judge says or does und | would
fot say these are not important. But il
you wanl to remove the dangcrous
practice which the Government of India
are trying to adopt for the last couple of
'years, i.e. trying to put more of purty poli-
Mcs into it rather than ensuring the inde-
pendence and impartiality of the judiciacy
the remedies outlimkd by ‘'some of my
¥rfends on this side may not work. how-
ever attrctive they may sppear,

For instance, Mr. Vajpayee said that the
seniormost judge should automatically
become the Chief Justice; | feel seniority
by itsclf has nothing sacrosanct about it.
Because of my ecxperience in the educa-
uonal field, I have begun to feel increas-
ingly that senierity does not work at
least in two ficlds of human activity—-
edncation and  judiciary. You must
wvonstantlv have fresh ideas and & certain
wonteet with the problems of the day, the
aspirations of the peaple of the day. 1If
Mr. Vajpayee says that seniority must be a
major -coMdideration, 1 ‘agree. ‘Bul if he
'sgys that semiority should be the only -consi-
deration, 1 am afraid T dhall not be wble
Y0 sec ey to cye with him, because that
will create ‘more prablems than those n
‘the existing -pattern.

Mr. Limaye's solution is equally
tempting and attractive. He wants that the
immediate past Chief Justice, the retiring
Chief Justice and the three seniormost
judges of the existing Bench of the
Supreme Court should sit together and
recommend a panel. Before that, the Bur
Council of India will also give advice.

Biil

The President will then comsider the re-
commendaiions and take the appointment
So far so good. if it works. But my
main objection is to his suggestion that
this Presidential recommendation must be
brought before Parliament for approval.
He suys. if there is still some lacunae in
the appointment. it will be ¢xposed in
Parliament. But he forgets that even if
thut exposure takes place, he cannot un-
do what has already been dvone by the
recommendation of the President support-
ed by the kind of machinery he has out-
lined. because parliamentary approval, is
the last aralysis, whether one likes it or
not, mears approval of the majority party,
Thereore. it amounts to the same thing.
Instead of in the beginning, you have it
afterwards. WNonctheless. the Government
say will be final

As far as possible and as long as we can
help it, let us, therefore, do our best to
develop certain areas of public opinion,
certain factors which are responsible
for creating public opinion like a free
press and radio—not All India Radie
under the charge of Mr. Gujral, but a
ridio based on the BBC pattern, an
suionomous corporation under the charge
of no minister. 1 remember, in 1956, Sir
Anthoney Eden. the then  British
Prime Minister told BBC, “I want to
speak to the British people and explain
why the British Government &as taken a
partioular stand at the time of the Suer
crisis”. The BBC wold bim, “You will
gt an opporfunity provided you also
ugnec that we  will have to ask the
flssader -of the Opposition 10 have his say
‘on the ‘same BBC channell”

That is the position. What we wani
is an independent radio bused on the lines
of th= BBC. being an aulonemous -car-
poration, and also of course, a free press.
The world knows tivat the American prees
can throw the Presidential prestige
and the Presidential  influence t0
dll kinds .of ‘winds, and ‘yet nothing hup-
pens by way of damage for the prees.
They are allowed so much of freedaan.
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That kind of approach we should have
in radio, in television, im our universities,
an the part of our writers and intellec-
tuals and if we can help to get pabtic
epinion articulated with the help of these
dactors we can certammly do somcthing
better. Of course, 1 agrec, it is a long-
term objective, ir cannot be done quickly.
| agree there. But, after .1, democracy
iteelf, Mr. Vajpayee will agree, is a long-
term project. You can't say that because
it is a long-term project you must not do
vomething with regard to these matters.
‘We must, day in and day out. both in
the Parliament and outside. gQ on telling
‘he Government that we want these vari-
cus institutions to be developed in such
a way tha! public opinlon becomes strong,
that democritic traditions and institutions
just cannot be tampered with. Govern-
ment cannot even think of doing it
That is the sort of approach which we
wanl to create but that is a long-term
abjective.
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Now. what is the sheori-term remedy
which we can do? | agree that Shri
Vajpayeeji has given one remedy. Shri
Madhu Limaye has given some other ze-
medy. If you will permit me, Justice
Hegde. in his recent book ‘Crisis in Tadia
Judiciary’ has given a third remedy. |
will not take time in reading the whole
thing but I invite your atemtion to -papes
92 and 93 of this book by Mr. Justice
MN.S. Heple. | quote frem his book
“Crisis in Tndia Judiciary’. He says:

“The hopes .of our founding fathers
that our exmecutive will pespect the
indepenzsnce of the judiciary have [ailed,
The Con-titutiomal provisions relatine to
the appoiniment of Judges have not
teen homestly implemented. They lave
been  perverted. ‘Political and party
considerations have been intrcduced in
appointing judges to the superior courts.
‘Fheréfore, new ways have to be divisel
to maintain the independency of the
judiciary. Scveral suggestions have been
made by various individuals and associn-
+ions.”
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And then he bimself gives onc suggestion.
He admits that this aiso could be ame of
the swggestions but he ‘is not sure whether
that syggestion also waould be workable. I
hesitate to give my own suggestion to this
problem. But, Sir, nonetheless, if we want
somg kind of a safety-valve, some kind of
ensuring that Government will not act in a
completely arbitrury manner in its think-
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ing and doing, then, 1 suggest
that the immediate  past  Chief
Justice of the Supreme Court, the

present, that is. retiring Chief Justice,
and the three seniormost judges, constitut-
ing a Commitice of five, unanimously if
possible or else by an order of preference,
suggest names to the President, out pf
which the President would be ai liberty to
aclgct one and make the appointment. But
1 admit honestly that this also may not
work,

Therefore, 1 want to gonclude by saying
that glthough the presant situation has get
many difficulties and that Gowvernment are
showing many dangerous trends, | am
airaid, because of our anxiely to get rid
of those dangers we may not do some-
thing or suggest something by way
of n  solution or remedy which
may prove not only uaworkable but
may prove undesirable. It is just like a
debate on unicameralism and bicamera-
lism, whether you thave one chamber
or two chantbers. All over the world,
especially democratic world, everyhodv
agrees that unicameralism is better than
bicameralism, because it saves time, it
sawes-oepetition, it saves money etc. And,
Sir, various arguments have been laid
sdown. In this Houwse also some munths
back there was u debate on that subject,
but what happens in practice? Everybody
says, after all, unicumeralism is good in
theory but chalta nahi hai; it daes not
work in practice: therefore, let us go back
to Bicameralism.  Similarly, with regard
to appointment .of a Chief Justice other
methods are found and  suggested  but
they do not work, but the one that obtains
today works with some dangers and diffi-
culties,

Sir. a very valuable debate has  taken
place. I request the Government to see to
it that when they make all these judicial
appointments to the highest bodies, persons
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or offices, they do so with all the care for
ensuring democratic values, democratic
temper and democratic traditions.

If they do it and if their doings are
supported and strengthened by a free and
independent press, vital radio network run
by the autonomous Corporations, T. V.,
University Professors, Writers and Intelle-
ctuals then I am sure that in decades tc
come, we shall have established enougk
safeguards and enough warnings to any
Government of the day that may be, that
they dare not appoint people to chief jus-
ticeships who are not acceptable to the
people, who are not acceptable to the bar
and who are not acceptable to the judiciary
and, what is more important, whose
appointment may prove a kind of an im-
pairing of the common man’s faith in the
integrity, impartiality and independence of
the judiciary.

MR. CHAIRMAN: Mr. Mody.

SHRI PILOO MODY (Godhra): Sir,
if you allow me I would like to finish my
speech to-day because 1 may not be here,

MR. CHAIRMAN: No, please. You
will have to continue next time if you
take more time.

SHRI PILOO MODY: If you give me
five more minutes, it will be all right,

SHRI G. VISWANATHAN: You can
give him five more minutes.

SHRI PILOO MODY: Sir, when I hear
this debate and when T see the way the
party which has been operating, I see very
little sense in having any sort of a debate
at all. I see the hon. Minister for Law
sitting there patiently hearing all the
speeches that are made—sometimes listen-
ing and sometimes not listening—and
collecting merely the materials for & re-
buttal knowing ahead of time that nothing
is going to change it. After all, they are
the masters and they will rule as they like.
But, when 1 heard the learned Professor—
Prof. Mavalankar—coming here and giv-
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ing us his professional lecture of all the
pros and cons of every system and every
suggestion that has been made and then
ends us by saying that we are indeed in
search of longterm solutions through his
long speech, | am somewhat distressed
what is it that has happened and that has
called for this amendment. There was
mo need to discuss this problem but for
the fact that a few months ago, the Go-
vernment, but of sheer vindictiveness,
sheer malaise and sheer malafides acted
in a mann'r prejudicial to the interests
of the country, prejudicial to the interests
of democicy, prejudicial to the interests
of the people of this country and also
prejudicial to the interests of thos: that
were not members of the ruling party.

This is a fact. 1 have not, so far,
heard in the millions of words thiat have
been strewed out any one logical and
valid reason why this particular process
was adopted at this particular time in
order to supersede a particular judge and
instal, in his place, another particular
judge. Not one logical and sensible argu-
ment has been advanced at all, And
therefore, when I sce all my friends on
the ruling benches getting up one after
another—Mr, Salve, Mr. Jagannath Rao
and Mr. Sathe, of course, I did not hear
bim but, T am surz, he did the same per-
formance—and miny others too getting
up like those people orchestrated from
somewhere behind the scen:s and some-
where behind the dark curtains, coming
and giving and trying to bring logic into
a situation to justify the vindictive act
of the Government, what ar: the r<asons
that had been advanced that seniority
cannot be a principle or a healthy prece-
dent for appointing a Supreme Court
Judge? They have done it for 26 years
and I think that the judiciary has surviv-
ed rather well. They have been doing it all
this time. Only on two occasions they
did not do it because ther: were very
valid and overriding reasons why they
could not do it, in the case of Mr. Justice
Imam who, unfortunately had turned the
corner before he has reached that stage
and, in the case of Justice Sen, who was
not entitled to under his qualification,
beine an LC.S. Officer. bv occupving this_
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seat by seniority. But, for others
system is working well.

this

. SHRI SHANKERRAO SAVANT
(Kolaba): Where there no ICS Chief
Justices in the Bombay High Court?’

SHRI BILOOD MODY: 1 do not know.

AN HON. MEMBER: What about

Mr. M. C. Chagla?

SHR1 PILOO MODY: Mr, Chagla was
from the 1CS?

3

SHR1I K. NARAYANA RAO: Mr.
Wanchoo was from the ICS.

SHR1 PILOO MODY: 1 do not know
why he is asking a question of me. 1 am
not a Minister. He can ask that of the
Law Minister.

What I am saying is that why this was
donc on this occasion has never been
explained logically, except by Shri Mohan
Kumaramangalam who was  brutally
frank. He gave his great oration. He
had his great thesis which he expounded
in this House, the thesis which he had
learnt from his school—days or otherwise,
a thesis completely foreign lo our country,
which he cxpounded. Therefore, 1 salute
the man for his basic honesty. He
right when he suid “We want to pick wnd
choose people who will be symputhetic
to our point of view". If that is an
acceptable  principle, 1 command Mr.
Mohan Kumaramangalam for his honesty
because that was the only logically valid
reason advanced in Parliamet why this
supersession took place. Therefore, if the
House is prepared to accept the Mohan
Kumuramangalam thesis, if this country is
willing to accept the communist thesis of
a society, 1 think what the Government
did wus logical, was in ils own inierest,
although, may be, not in its wisdom.

The point, therefore, that arises is that
this aclion must be judged in the con-
text of cerlain circumstances, because there
is no Jogical reason for it, There is no
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ogical reason why seméerity on this.parti-
cular ocoasion was. bypassed. Yes, the Law
Cemmission was brought out of the grave
a order 1o jusify it. But whai.did the
Law Cemumnission say? The Lew Com-
mission said that if seniority was to be
bypassed, Government miust make oWt a
cuse; they must have certiRed . the
next in line to be cither mad, senile to
be of immoral character, of having loafed
on the bazars or streets of the country or
having indulged in black-marketing or
having been a Minister of the Government
of India. These disquelifications, ' to
brought before the cowntey, would have
created a credible case why thiw -parti:
cular judge was bypassed.

SHRI SHANKERRAO SAVANT: Can

he read the relevant passage from the
Luaw Commission’s report?
SHRI PILOO MODY : I am not a

lawyer. 1 do not read the Law Com-
mission's report, I have contempt for such
reports, and 1 have contempt for the
arguments that he is advancing.

Therefore, the only reason why this
was done was mala fide. It is, therefore,
that Shri Atal Bihari Vajpayee has
brought forward this legislation so that
at least when this Government is in
power, the law of the land should be so

framed that opportunity for such mala
fide  «does not  exist. Once  thiy
Government is thrown out and

voted out by the people, a time will come
when we adopt Mr. Purushottam Mava-
lunkar's thesis and think in terms of long-
term projections about the BBC and how
to frame public opinion with intellectuals,
writers and professors. But till that .ne,
the Government has to be restrained in
the excessive abuse of power, in order
to see that this sort of .thing ‘does ‘ot
happen again, This is really the logic of
the situation.
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Unfortunately pow, these things hhve
to be debated in Parlinment, since, as |
started off by mayimg, in Parliament, the
whip operates on the left of me wp to
where Shri Raghu Ramaiah is sitting. .

MR. CHAIRMAN: The bon. Member
may continue on the next day....

SHRI PILLOO MODY: I shall be finish-
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ing in a minute. I said that I would
takz just five mioutes more.
MR. CHAIRMAN: I have already

given him five minutes more.

SHRI PILOO MODY: But it is not vel
five minutes.

MR. CHAIRMAN: Let him conclude.

SHRI PILOO MODY: Therefore, the
whip that operates secretly, whether one-
y'ge or two-line or three-line, brings about

NOVEMBER 16, 1973

Constitution 360
(Amdt,) Bill

a performance here and an interrupter
there who will go on chanting the same
song which is examined ecither under logic
or under philosophy or even just
plain sportsmanship will not stand up at
all. Therefore, 1 think that Mr. Vaj-
payee is doing the country W great service
in bringing forward this amendment.

I hope that when this Government is
out of office and I bring forward another
amendment which will take care of the
many features that Shri Purushottan
Mavalankar has brought forward, he will
support me in that.

18.05 hrs. *

The Lok Sabha then adjourned il
Eleven of the Clock on Monday, Novem-
ber 19, 1973/Kartika 28, 1885 (Saka).
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