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HIGH COURT JUDGES (CONDI-
TIONS OF SERVICE) AMENDMENT
e BILL

MR, DEPUTY-SPEAKER: We shall
now take up the Bill further to amcud
the High Court Judges (Conditions ol

_ Sesviee) Act, 18564,

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI
H, R. GOKHALE): 1 beg to move:*

“That the Bil] further to umend
the High Cour{ Judges {Conditions
of Service) Act, 1854, he takeu into

. eonsideration.”.

.There has been a widespread [reang
that the condition of service of High
Court Judges requires to be improved.
This feeling has been expressed both
in the House ang outside, The matter
hag been under consideration of Gov-
ernment and after due consideration.
Ggvernment has recognised that there
is. a need for improvement of condi-
tions of service of Judges. The pre-
sent Bill is 10 put.into effect the deci-~
sipns to improve the conditions of ser-
vice of Judges of the High Courts,

The present Bill which seeks to am-
‘end the. High Court Judges Conditions
ot Service Act, 1954 seeks to provide
‘the following benefits:

(1) Extension of the scheme of
family pension as admissible to Cen-
tral Government officers to the Judges
of the Migh Courts drawn from the

zu wko were 50 long not entitled to

“(2) Provision of death-cum-retire-
‘ment gratulty in the case of High Court
Jddges who'are governed by Part I of
the Schedule of the High Court Judges
‘Conditions of Service Act, 1954 ie.
-.t!"ose recruited from the Bar. It is
‘proposed to gh-l; thom the facility of
; ﬂx-cum-mtiutﬂem gratuity admis-
m to Chu Y ﬂﬂ‘lcers of the Centrll
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‘provide th;
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Government subject to the meodifica-
tioy that the minimum qualifying ser-
viee for the purpose of entitlement
shall be two years and six monthg and
the gratuity will be calculated at the
rate of 20 days’ salary for each com-
pleted year of service as a Judge sub-
ject fo a maxmum of Rs, 30,000, -

+3)y Previgion of rent free accommo-
dution 10 the Judges of High Courts
and in case a Judge does not occupy
the residence allotled to him, a house
rent allowance ay the rate of 12§ per
et of the salary,

(4) Grant of conveyance allowance
of Ks. 300 per month for Jl.ldgus of the
Hiyn Court.

i5) Jumptuary allowance f Rs. 300
pr1 month for tie Chie: Justice of the
Hiio Coumt ’

[n addition, Government thas "also
considered the question of incieade in
pension of the Judses. The maxirium
pension of Government servants ‘on
retirement has been increased on “the
ncommendatmns of the Th.ird Pay

Commission by about Fr s “per Ioﬁ'lt.
There has heen no ‘increase in the po'm
sion of Judges since the commmcu—
ment of the Constitution. In the -
cumstances, jt is proposed to inmm
the pansion of the Judges by about 40
per cent. The maximum pepsioh'
the Chiet Justice of the High -
wiil be raised to Rs, 28,000 per T
from Rs. 22400 and that of .’fnd&éa‘ot
the High Court from Rs. 18,000 to
Rs 22400. The minirrum’ pension "ﬂ-'
missible is also proposed tp beé inct
ed frem Rs 6000 per- mnﬁ
Rs. 80060 per annum ir tﬁe ﬁ
High Court Judges.’

It has slso been considered neeessary
and desirable to give post-retirement
medical facﬂltmq to the same ext,pt as

-ave admissible to retired’ t‘.‘:entral,

ernment s’:?&nts ot Clags'T’

‘the . Stat Go'fgrn
should by ac;’itr&ere prc::r;dg mgd&d%—

_litieg at other 'places .{o the

Judge;oslth,eﬂighc:ourtsmmme

‘m With the mmnmshdauonof the "President.
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basis as their own employees. The
amendments proposed in the High
Court Judges Conditions of Service,
Amendment Bill, 1978, geek to achieve
the ghove purpose. With these words
I beg to move that the High Court
Judges Conditions of Service Amend-
ment Bill, 1976 be taken intp consi-
deration

MR DEPUTY-SPEAKER. Motion
moved,

“That the Bill further to amend
the High Court Judges (Conditions
of Service) Act, 1854, be taken into
consideration ”

SHRI SOMNATH CHATTERJEE
4{Burdwan): Sir, it would seem strange
that when the real wages and the var-
sug entitiements like bonus etc are

revised or taken away so far as

MARCH 8, 1918

Amdt. Bl 244

ence of a very great lawyer actively
associating himsell with the curtail-
ment of the people’s human rights be-
cause of the company he is now keep-

ng

The reality is that the conditiong of
svivice of the judges in this country
liave almost remamned static since in-
dependence Ag a matter of fact, the
judges were getting more salary dur-
ing the pre-independence days The
texms and conditions, unfortunately,
have not been such as to attract com-
petent, meritorious and efficient people
on the Bench, and this has had the
mcvitable consequence, because, when
merit ceases to be the criterion for
appointment, mediocrity sets in. That
is why we find the unseemly spectacle
of aspirants for judgeship frequenting
the corridors of power and looking for
tadbirkary to espouse their cause I
am sure, Mr Gokhale iz flooded by
visits of such people,

It 18 the sad and pamnful experience
of a large number of practising law-
yen1s in this country as well as of liti-
gants that the standard or efficiency of
the new recruits hag not been upto the
mark and that there has been a very
wel] deserved demand for revision of
the service conditions But fortuna-
tely, there are always honourable ex-
ceptions in all courts: there have been
persons who have made real sacrifices
to accept judgeship—competent people

Now, what is the positiont Why
are we supporting this Bill although
it does not meet with the necessities
of the situation? If I may quote from
the observations made by Mr.
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think, entitled to expect that the
conditions of his service, measured
in real terms, will not be allowed
to deteriorate and that the authori-
ties concerned will be alive to
changing condilions and will make
corresponding changes in his real
earnings. If this is not done, the
Constitutional guarantee relating
to the salaries of Judges almost
becomes illusory ™

“In my opinion, against the
background of rising prices, grow-
ing inflation and high taxation, the
present conditions of service are
not consistent with the position
which the office of a Judge im-
poses on him and which he is
expected top maintain. It ig obvious
that he cannnt go on grumbling and
be constantly in need and yet
discharge his duties to the satisfac-
tion of his conscience. Ii is well
known thal, in the last few years,
leading members of the Bar have
declined the invitation to be ele-
vated to the High Court Bench.”

“] honestly feel that, in the
present condilions, I sha'l be doing
injustice to my work if I continue
in this state of affairs. for, the
compensations which go with a
Judge's position have very nearly
vanished."”

Thig was said by our present Law
Minister, while resigning from the
Bench in 1966. The position now ia
worse, and he hay come forward with
a Bill for doling out his pittance to
the judges of this country. I find, #f
I am not mistaken, that the real
increase in the emoluments will be
of the order of Rs. 150 or Ra. 200
after payment of income-tax on the
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the satisfaction of his conscience;
unlesg he mortgages his conscience,

he cannot function, according to his
own theory.

With the steep rise in the cost of
living and the incidence of income-
tax, I would like to know what
would be the real benefit or advan-
tage that would accrue to the judges.
I would request the hon. Minister to
tell us that. We feel that ag judges
still play a very important role, it
i1s necessary that the real effort should
be made in bringing out all round
improvements in the service condi-
tiong of the judges to attract the best
instead of providing this.

the
people’s rights in this couniry and
the

the judiciary, apart from vigilamat
public opinion and the struggle of
the working class and the



247 High Court Judges
(Conds. of Service)

[Shri Somnath Chatterjee]

be their mouthpiece, but I am sure,
I am expressing the views of a very
larige section of lawyers, especially
those who are practising in the Hish
Courts or in the writ jurisdiction. We
find, these tendencies these day are
shaking the people’s confidence in the
Jjudiciary in sepite of the Govern-
ment’s protestations that they are not
interfering with the independence of
the - judiciary. One is that attempts
are being made, both overt and
covert on the part of the executive
‘to interfere with the independence
of the judiciary and ‘to make the
judici_a'ry the scapegoat for all their
own’ failureg and the ruling party’s
%0 that they can ‘find out an excuse
by _putting- the blame on the judi-
ciary.

" The other trend is rathér on the
‘opposite direction and that is' very
much discernable and it:is an attempt
on the part of some of the judges to
‘carry’ favour with . the executive,
‘which, according to me, is pernicious
and eating at the very vitals of the
judicial fabric in this country. What
is happening in this = country? The
judges have lost all the rights of
seniority, the security of the judges’
‘tenure is being threatened by various
methods. We have seen ‘that judges
‘in Supreme Court have been super-
seded. This has happened in the
High Courts also. We are not told,
why supersession takes place, why
one is.allowed to supersede the other.
We think, these are the clear high-
“handed activities of an arrogant
executive, which is not even prepar-
.ed to tolerate any bonafide criticism
. -or any check on its actions. What has
. . happened very recently? A judge of
.the Delhi High Couft” has been by-
passed; he has not 'been confirmed;

. ..-his two juniorg have been confirmed.

. The Supreme Court Bar' Association
.-has passed a very strong resolution

~ condemning this, but we do not
. know, why it “has “happened. The

. only crime supposai’ to have been
committeq by Justice Agarwalla was
that he wag a party ‘to the decision
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in Kuldip Nayar's case, where the
Delhj High Court sot aside the deten-
tion of Kuldip Nayar, an eminent
journalist. I think, Mr. Gokhale, as
the Law Minister owes an explana-
tion to the country anqg to this
House, why such drastic step has
been taken. This is bound to affect
not only the independence of judi-
ciary, but wiil also deter all self-
respecting people from accepting
judgeship, when they do not know.
thai once they are appointed tempo-
rary judges, whether they will ever
become permanent ¢r not. If they
da' not know whether they are en-
titled to enjoy the facilities of
seniority and when it appears that
thz Chief Justiceship has become a
matter of executive patrcnage, who
will go and enter into such an es-
tablishment where there is no
security?

LE- think these are the tendencies
which must be curbed. Merely giving
them a 'motor car allowance will not
do. If you want really an inde-
pendent and fearless judiciary, the
affiempt of the executive to tinker
with or take away the rightg of the
‘¥lrdges which should be treated as
inalienable rights must be stopped
and they should not be interfered in
a manner as casually as it is being
done in this country. That is why
we say that there is a deliberate
attempt on the part of the Govern-
ment in this country to interfere with
the judicial independence and to
hold out a threat to the Judges that
the executive will not tolerate any
inconvenient decisions from the
‘court., But my appeal will go oul to
the hon. Judges in this country that
“they should fearlessly and honestly
seek to uphold the oath they have
taken. By surrender of their rights
and their conscience they will neiiher
enhance their own dignily and posi-
tion nor will they be able to dis-
-charge their functions properly.

'The other disturbing feature is the
“tendency, specially after the procla-
‘matibn of emergency. that we find in
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the various High Courts. I have had
the oprivilege of appearing before
various High Courig and I find that
the impression is growing in the
minds of lawyers and litigants that
some of the Judges feel that the king
or the queen can do no wrong. I am
saying this with a very heavy heart,
not in any light vein, but this is the
feeling and this is shared by a very
large number of people and lawyers
in thig country. This ig a most perni-
cious attitude which will ultimately
force the people to lose failh com-
pletely in the independence of the
judiciary in this country.

We all know that the State is now
the biggest litigant in this country.
Everyday disputes between the citi-
zens and the Stale are coming up
before the courts and a feeling has
unavoidably been aroused in the
minds of the people that as against
the government, people will not get
justice because it ig the government
which alone can dispense favours.
That is why I found that a High
Court employee—I am very sorry to
say and I am ashamed to say—was
dismissed by the Governor who has
no jurisdiction in the matter. The
Constitution specifically provides that
appointment and dismissal of all High
Court employees are solely within the
exclusive jurisdiction of the High
Court Chief Justice, The High Court
employee was dismissed because his
only fault was that he was the
Secretary of the High Court Em-
ployees’ Union of which I have the
great honour to be the President.
When I went to the Chief Justice, he
pleaded his complete inability even to
raise a protest against the Governor's
action of dismissal of the employee

....(Inerruptions) This is the
position and I have had to go to the
High Court and ask for the release...

QHRI SATYENDRA NARAYAN
SINHA (Aurangabad): What did the
High Court do?

SHRI SOMNATH CHATTERJEE:
The court directed that so long as
the matter is not heard, he will get
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full salary and full allowances. That
is why that Judge is not a good Judge
any longer,

Judiciary should realise that they
should not look to the government
for favours. Not that we say that
the Government is bound to lose all
its cases. Certainly we do not say
that, but the Judges must be allowed
to decide the cases and to decide
them according to the laws of the
land, according to the constitutional
provisions and according to their
judicial conscience. But what is
necessary is that the Judges should
imbibe and develop an attitude of
fearlessness and complete impartiality
and integrity in the discharge of their
duties and functiong which I think is
of the greatest importance in this
country,

There is another recent trend which
has developed and which is being en-
couraged by the executive, by this
government and the ruling party and
that is that they welcome hobnobbing
of the judges with the executive and
members of the ruling Party. The re-
cent spate of so-called conferences of
lawyers which is happening in State
after State are being conducted and
managed by particular political parties
in this country and also wunder the
aegis of the government. A West
Bengal State Lawyers’ Conference was
held and the Government of West
Bengal, if I am wrong, I may be cor-
rected, provided Rs. 2 lakhs for the
State Lawyers’ Conference.....

SHRI M. RAM GOPAL REDDY
(Nizamabad): Were you there?

SHRI SOMNATH CHATTERJEE:
They would not dare to invite me
there. Now, under the aegis of this
government, these conferenceg are be-
ing held to propagate a particular point
of view and I find Judges are actively
participating in them and allowing
themselves to be denigrated by others
and then actively competing among
themselves to denigrate themselves.
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This is a strange sad spectacle which
iz happening in this country. When
thig is happening, although right think.
ing people may not be allowed to open
their mouth, you cannot stop them
from having a feeling that there is no
longer any hope last chance which they
can have of protesting or effectively
challenging the Government’s arbi-
trary action I request the Law Minis.
ter and also the hon. judges, please
leave each other alone. You have to
do your duty as an Executive and
allow the judges to do their duty in
their turn Do not buing out lollx pops
in front of them. That is why I have
tabled an amendment I find one of
the reasons which ig shaking peoples
faith in the ifidependence of judiciary
is thig offer of post-retirement jobs
and assignments. Thig is one of the
factors which is polluting the Indian
judicia]l system. I have not got the
figures These figureg are not readily
available But between August 1967
and July 1970 I find the Central Gov-
ernment alone gave appointment to 36
retired judges. Once they take up an
assignment, the assignment never
seems to be over, goes on for three,
four or flve years and all the facilities
which they used to enjoy during their
period of judgeship, they continue to
enjoy With low pension and with
inadequate post retivement benefits, 1
do not blame the judges falling a prey
1o these allurements. They are curry-
ing favour; they are competing with
each other; they are looking forward
tn it What sorf or justire would vou
expect from a judge who within two
days nf his retirement. get an assign-
ment from the Government when the
Govrrnment 15 the higrest Itieant in
thiz country® (overnment must have
been sppearing before him in so many
cases. Unless a judge was being ap-
proached while he wag a judge to take
up the assignment after his retirement,
it is nol possible that he could be
given the job within twg or three days
of his retirement, If you require 36
persons to be appointed to different
“Commissions, etc., over a period of
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three years, can't you get Irom the
sitting judges? Why must you have
these retired judges? This is happen-
ing everywhere. We see an unseemiy
wpertacle ot u retired High Court
Judge becoming a Judge of an Indus-
t1zal Tribunal, who becomes =unbject
wrvrediately to High Cowt  Super-
visory jurisdiction, Docs it enhance the
preslige of the judges? Does it en-
hande the faith of the people in the
Judiciary in this country? Leave the
judicin y alone. That is my humble
request to the Law Minister and the
Government.  Various assignments,
oven their acting ag arbitrators and
discharging judicial functions, have
become a fruitful source of employ-
men' for the retired judges

This is the condition in this country,
primarily berause of the inadequate
service conditions or facilities given to
the judges during their {ienure and
after their retirement—that is why
these pitfalls are there. Thercfore, I
appeal to the judges to rise above all
this Thev will have tg choose 1 am
taking the opportunily of this forum
tn make this appeal with a'l uncerity
that the judges will have to choose
hetween irdependener and  subservie
ence bhetwoeen fearlngeness ang cowar-
dice end between their alleriance to
the Con<titution and the people and
what i svenecte d to be their allegiance
ta the eetahlishment Th. people will
nnt rxoncrnte them if thev gsuccumb
to allurements

With this T support thie Bill

SHRI I ¥ MUKERJER (Calcutta—
North-East) Mr Deputy-Speaker. Str,
I have been noticing today the speed
with which we are passing legislation
after legislation and what we have
just heard from our friend Shr{ Som-
nath Chatterjee reinforces my convic-
tion that every Bill before the House
must go through the grime of a Select
Committee for otherwisg in the name
of expedition Government in a hurry
would come and get through legisla-~
tion without adequate consideration, I
cannot for the life of mg understand
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however how Government can expect
to answer many of the things which
my friend Shri Chatterjee has just
raiged and get away with it because
discussion necessarily would require
much longer time. Mr, Chatterjce has
referred to certain matters with which
I am in agreement. I am sure the
House would agree if it really applies
its mind 10 the matter that the allure-
ments offered to judges after retire-
ment are something of a scandol [ re-
call how nearly 22 years ago I had to
shout in this House because I had felt
utterly humiliated at finding a highly
respected ex~judge of the Calcutta
High Court of the most independent
disposilion having been constrained to
tread on the corridors of power, as Mr,
Chatterjee put it, in the expectation of
some kind of a commission deseris be-
ing miven to him. It was not that ex-
judge's humilitation; it was a humilia-
tion of the entire country I do not
also knnw, Sir, how Mr Gokhale would
give, hut if it is a fact that a judge
of the Delhi High Court has been dep-
rived of his on account of a decision
which he gave in the cage of Kuldip
Nayar or whoever else it may be, if
that is a fact, Sir, it will take Govern-
ment a lot of time before it leaves it
down Tf it is a fact as I also seem to
have learnt earlier jt ic a fact, that in
Calcutta superseding the authority of
the Chief Justice of the Calcutta High
Court the Governor of the State had
the rmumption to intervenr and sack
somehody over whom he had no iuris-
dictior whatever I do not know what
Government here was doing about this
business and how a Governor of a
Statn conild have the ‘prhmrmption to
intfervence where the Chief Justice
was the final authority beats my con-
vietion,

We all are interested in the status
of the judiciary because we expect our
judiciary to act in the manner which
is required by the countrv today. I do
not accept some of the implications of
Mr. Chatterjee’s observations but at
the same time thers fs no doubt that
judges should have the independence
to which they ere entitled. But here
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again I find, Sir, that our judges them-
selves have perhaps been often even
more to blame than tha executive.
They also do their kind of lobbying in
certain places and my friend the Law
Minister would remember how a few
yearg ago We had to mention in this
IHouse the case of a former Chicf Jus-
tice of a State High Court—1 would
not particularise because I do not re-
Yish seandals, Lut a Chief Justice of a
particula - State High Court was alle-
pedly involved in certain activities
which were openly noised about in the
Press which put forward certain plau-
sthle evidence also in support of those
allegations ang nothing could be done
about it 1n gpite of my having tried
ito 1ake up the matier not only with
the Law Minister but with the Prime
Minister herself Nothing happened
and that particular ex-Chief Justice
goes about the couniry making conve-
cation speeches and preaching piety
to the young.

16 00 hrs,
[Srinr BriacwaT Jita AzAD in the Chair]

Now, possible this kind of judge also
gets encouragement under the dispen-
sation of today. 1 do not wish to be
interpreted as muking any impugn-
ment of our judiciary because by and
latge our judres are a good lot But
thara ig thiz danger againsl which we
haye to fipht but Government so far
hee net done so T am sure if this Bill
hid1 rone to a Selert Committee, the
Seleet Committee could have business
lil» sessione and certain thinps could
have heen incorvorated. After retire-
meni no al'uremen*s except in  most
exeeptional irstances of extraordinary
academic exce~llence nn the part of a
Jedoe whin confinues 1n  retain  This
faraltr end thet <ort of thing he
ik },0 orca~ional'y rrlled
unnn tn dn a few things,
hut some of our judges continue ever
and ever with all kinds of assignments
which are at the merev of the execu-
tive ie 1 ccandal The iudges them-
selveg have to be swake to this posi-
tion and the executive should help the
judezes to that realisation.



" mproved. - I have no quarrel with that,
. ‘We should let the judges have the
7 optimum conditions of service for their
- ‘’kihd of work and when I find that the

" Law Minister has vouchsafed to us

- that the facilities which are open and
. ‘admissible to Class I officers are not
- available to High Court judges, I say,
go ahead. Give them those facilities.
- I do not object to the Bill in so far as
~ those particular facilities are concern-
ed but at the same time having said
what I had earlier said I would stress
certain things which do not seem to be
* particularly necessary. Is there any
special reason why these ancillary
benefits would take retrospective effect
~ ‘from 1st October, 19747 I do not know
why this particular bonanza should bo
‘made available to the judges. I do
‘not know why a provision is made that
judges of the High Courts would have
the facility of rent-free accommoda-
tion, This is perfectly alright but
where a judge does not avail of the
- official residence he will be paid an
allowance at the rate of twelve and a
half per cent of hig salary. I do not
understand it because a judge who
does not teke advantage of rent-frce
accommeodation placed at his disposal
‘must have some special reasons. Pos-
sibly he owns a house or houses
ur he may have a lot of money
. and - that iz why he does
. not want officinl accommodation. If
he does not want official accomodation
why should he get special payment
~for it Is it merely to put him at par
with the other fellows. The other
.- fellows are utilising official accom-
modation. Why do you have to pu!
~them, at par? Is the judge onlv after
money? No judge if he is worth his

. name should be after money. This
" may be trueism but we have to

i ,faaka sure of certain things, The

.. 'Law - Minister himself had been 1

-judge .and he discovered it was very
.. -difficult for a successful lawyer who
~hes proved his mettle to become . a

_'fmdw ‘bacaise, By, income drops drs-.
sticmtly. .. 1-Xnow, Sir, -
. though aomeumaﬂ it is el:bmm n

that is' a fact

exaggerated . form. 1 have heard in -
the precincts of this House the talk

about @ certain . person,
shall not name, ‘who is not pemps-
a leading lawyer that he would nat

even accept the office of Speaker
because he earns Rs. 50,000/~ per

month and I had intervened at that
point when the
taking place with the query whether
he did actually pay income {ax of
income of no less than Rs. 50,000/~

. a month because I have statistics

offerred to me by Government
which showed that that kind of in-
come is shown by very few people
and I hardly discover any of our
leading lawyers in that list,

But, Sir, money is not everything.
Or is it? Is not the Speaker's job
an important enough job? Is not
the Minister's job  important
enough? Did not the Law Minister
accept the office of Minister at a
very much lower salary not only
because along with certain other an—
cillary advantages which all of us get
in greater or lesser measure, the
Ministers more than the Members of
Parliament-because of that we can
make hoth ends meet—but also
because of the opportunity of doing
sone service to the country that he
asreed to become a Minister at =&
very lower salary than he got as
High Court Judee? The salary of a
High Court Judge was considered by
him auite appropriastely, as being in-
adrauate in so far as the ambitions
and asvirations of high-earning law-
vers are concerned,

Sir. 1 can understand aspiration for
money, but only to a certain extent,
not hevond that. Beepuse where would
vou end at thet rate? How much does
the Speaker get? How much does the
Prime Minister get? Why should
evervbodv g0 on thinking only ia
terms of money? '

1 wns reminded at one time ta.ﬁmig‘ ki
of this desire for reaching out to g

whom I -

conversation was
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higher level than the other person,
that Nepolean used to be jealous of
Julius Caesar and Juliug Caesar used
t0 be jealous of Julius Caesar and
Julius Caesar used to be jealous of
Hannibal and Hannibal used to be
jealous of Alexander and Alexander
was jealous of Hercules who did not
even exist. There is no end to jealo-
usy. I£ jealousy on the score of the
amount of money X, ¥ Or z earng is
going to be the criterion, there is no
end to it. And let not judges and
other people or even Ministers in our
country, let them not thing in terms
of the money that they get, They
should get enough so that they do not
have to worry over petty, trivial
things Keep them relieved of anxie-
ty, but no more than that. Therefore,
I ask, why should a Judge who has
a house of his own-and there are
Judges who own houses in cities like
Delh:, Calcutta and Bombay-why
should they have this kind of allo-

wance?

Then the Chief Justice of the High
Court is proposed to be given a sump-
tuary allowance of Rs. 300 per men-
sem. It is very little, Mr. Chatterjee’s
point ig very valid-how much would
remain after the income tax people
really and truly get at the position?
Luckly, they do not, But that is a
different matter. Why give this pet-
tyfogging amount of money, and why
does he need to hobnob perhaps with
the leaders of the executive? A Judge
does not need to throw parties What
is the good of it? Let these Judge try
to believe in our old maxim:

M ws worw A

It cannot be interpreted in literal
terms, but to some extent, there is
gome virtue in abstinence, Why have
this petty little sum thrown to them
for other people to talk about? What
is the good of it that we have this
sort of thing given to these Judgés?

I find also that it is proposed to in-

2617 LS. .10.
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cresse the pension of the Judges
about 40 per cent and fix the
mum at Rs. 28,000 per annum
case of the Chief Justice
Rs. 22,400 per anum in the
other Judges. 1 do not wi
considered mean. I do
sion being given, but
this level, in our kind of
where the earnings of the

citizen are so little? The President
this country, when he reétires may
not an affluent person, but when he
retires how much do you give him?
Rupees 1000 a month, no more than
that, as long as he is alive, If the

Egs;
RO E
aaégiﬁiaﬂggﬁ

had been a success at the Bar and
had accumulated money, had got gra-
tuity-cum-x, y z and other facilities,
and has got money by the bagful
There is no doubt about it; most of
these people are not people who are
in need. We are not pleading fon
people who are suffering. But we are
trying to make these petple live very
afftuent lives. So where are we going?
What is our philosophy?

If our expectation of the judges is
that they must have their commite
ment to the country, they must algo
at the same time make a commitment
which could be interpreted in terms
of expenditure to the public exche-
quer. Why should we do this? By
all means, close the gap; wherever
there is a yawing fissure you do
something about it; you plug the loo-
pholes ang that sort of thing and give
the judge so much that he does not
have to woory; help him become an
independent citizen of this country on
whom everybody can rely; help him
to show that he shares the spirit
which would animate a country

-which wishes to rise to greatneas.

shall we do so by catering to their pet.
tv litfle trivial ambitions for a little
more money in their pay packed? I



face in the most scandalous
fashion; that is why, let ug not be too
prodigal, let us not allow too meany
things.

legislation which has to be
you

= Belact Committee so that we can dis-
cuss it properly. Talking in this man-
mer, in an open forum is not always
wondusive to the ascertainment of
gertain decisions ‘which could be help-
201, Whom 4o I talk to? This will be
passed just ag it is  with whatever
little amendments the law Minister
in his condesension might chose 1u

point? It is a most peculiar situation
40 which we have been reduced: give
something today and say take it or
Jeave it 1t is not right. It could have
been different. The Law Minister
could have easily called a meeting of
people ang tried to formulate some-
thing.

But as I have said earlier, I have
some fundamental objections to the
basis of this approach, even
I do not object to some little
going to the pockets of High
judges or to the Supreme Court
for that matter. But these
of principle have to be given
to what Mr. Chatterjee has

m’lymmmnmhd-
ints being offered to judges, in
regard to penalisation allegedly of

it

[

line whish the ve wantad
them to toe; in regard thoun:l?-
this House must have satisfaction, We

this country. Nothing has happened,
not even a clean exposure of the
matter by government; only some at-
tempt was made from this side in
order to put forward such a case. The
judges alse are not heyond blame.
Today everybody blames everybody
else. Judges also have to cure them-
selves. A national endeavour hazs to
take place. I am afraid 1 see no signs
of it. We have just got a readymade
Bill and all I can say is: a few more
rupees to the Judges pockets we do
not mind, but certain principles are
involved to which government must
give some answer.

st W wwr s (anelt): gl
g, ~adrat w7 s geed
frerlY wifige, aw wamer Wit dar wor
¥ ? W Wt oY 7 gftw B Wik
iR Arm s S, g ur A R
M, dwatr e ¥aTE
WD AFIH A TAAT TEE AG) S T )

oz o frary 3 amr & ke wwferg
W ¥ @ fr adw A (efey W
wifica wrer ¥ fag 7 I w1 W
gfear ¥ wifed) & @ ww ¥
wgan g et fage W fe 2w @
uffee grrr @ WX gr ¥E W=
it W ww v o X Afag, W
gfar & Qfwy, arr  firger Wy
Gear wed WX &, Al W o
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g5 o Wt oY, D ag @ weadt
»t ¥ difwg witte fggeam w ¥
wiprr | fpgea ¥ W A §9
wiver Y & ofrx = Wt ¥ g ag g
Y | 918 wAT wr AT d@Aw
afm A & aF wky ¥ a1 gieE
T oy ¥R Afwa F AT H wF
a® At ¥ AT w9 wiT Y frwrr
my wgd & T ¥ AW A W
W& ®T wg W w7 Ofwg | @ w|wIA
wear Iym AL wAw § wrrd
7g wre #Mfwg wGife 37 Fr F™
31 AT gy, IT ®F T w5
€W wifiee, I wr afrar T g
=g | ¥ § qg AT AT[ AT A
T oA sy A Ay ¥ aea &
wgar g 5 ag amr vy oW A @
fegeam % gepfa WX @@ A
guvfr W WY g3 wWE & oF

!

“We are quite clear in our minds
that the terms of service wunder
which junior judicial officers are
employed and the fringe benefits
and general amemnties which are
made available to them are wholly
unsatisfactory and meagre to a
degree, and that they need to be
immediately improved if competent
and capable lawyers have to be
atiracted o the judicial career. It
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must be borng in mind that the work
which these junior judicial officers
discharge in their respective courts
1n small taluk towns is, 1n substance,
the foundation of what 1s described
as the Rule of law As Justice
Holmes once observed, the basis of
the rule of law 1s laad down net
necessarily 1n important and sensa-
tional constitutional caseg but in

small and humble disputes between
Iitagants who bring their causes to
the courts”

oY TEW ¥ wEr AW g 7 G
sl # 5w wew A Wy §
@ @@ AT B T A B g
7 | WgR AT Tk Fgard AP J
AR LTQH | WAANE 15 WA FYAT IR
qF A ¥ FreEiEgraw W & fag
Tl e s g s E 1 W
wrifes sa@ FHEITH o 4o
w&r A 19 giE ¥ 9 Wig 9l
wEr ¥ AT T T T ARG Y 7E
e ™ qg) g™ ¥ w@ g,
fogam &t ghafeda ¥ o7 @
I vt qadr WY VT awx T a0
wft fra a9 QX ff w A
A ra &% faw @A § 7 & wwwen
g f& w7 ®r§ =g ¥ 1@ W
farit ®Y 93 &Y o £ T gEL q
7 T ¥ T AT ¥ WY whaw
Mz FW § QT AT AT FATT
wr fareft st wrgew w1, ag gk
WIS A AT | T 5w & =y Pl ?
qé FE ¥ FAT BT A Wy g ¢
Fg #W Iy 1 oWl wrw oy aady
aEw % W@ 4 220 g gww
qgm | (swwewrw) & wpw g
g qF NG ¥ I%T X F I 6 44T
arw fr O st f g s
£ wga § qfefmw wifend &2
4 ¥ &1 g N I 47 asdret oy
e wE |



High Court
363 (Conds, of 8 )

[s qer we vt}

R X OX wfgy ? Wt o
wdt & &ar e A KT Ay €
aex § 7 foe @ woer A9ew afy
€ fir P a8 g7 g @, W AW
€ Fast ot dfrmfiar dar g f ) oA
#r qweEl & Ak F § 9w ar
Y ST W IAET AR wgr &
afer S = oI TETE [ A
&hrr, WY e Wi = wY {fa Qe ag
AT g few o qwr & wla wrEer
® QX AR | W ar 3w ¥ oardy
I afea gt & 1 H O R
oA FT TTGATG & AR F wEAT
wrgar § | AfFT Bw my & amarhm
sremer B gl s HaRI S
s dar 3 o & 1 5/ o T wwolt
T @ oar A femwr F wgmar fe
wifard & st gfaT o&w &, 9
S wEw & ww@E 9T B2 BT wralagi
Y JT qrar § S agt 9T g
wrg ? g% fag ¥ wfagow Ay
g 1 oFEr QT A arER D, At &, A
wors Tt §, = W8, e @R,
oF O & v § sfew dzar &
agt 9T a3 4T INT TEW FW AN
1 o AR T ¥ aw e ferfewe
*rEw, wE wew N ghw @ §
wy § 1 AfeT Twr o 9% fag
gfear =@ & 1

% aTa WYX § | B HIOR AT A
wrfeg ? @1 wwe A WY goe foE
7 Fgr & 1 w7y § woB wrEw wfy faedy
21 T ¥ 60 0= urafyat ¥ o
wigfagt & &t fager @, oar
awd & 1 W ¥ gfmafedw
30 wra faardf wrerar freradr 2
T 5 9qx 9@ fod oy qwrv & 7
¥t ¥ W gAR wieraw oA
oz gaf ft foelt @y o= wifewaa
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A € 1 fwT o wk ok wrr §
IreT OF F2T g TAae § W\x ow dar
afesr wfae sitwr & Ml s
& 1| oferw sfaw sl o fore
wght & fr fgger G yo W ax §
faasT UF T2T TWEX W TF q2T
eiifaaT ar gud aTw §o Wi *
fon £o afr @@ afwr WA X §
agr a% g7 & fw o fafwz W
adr PR =gy

“More weighty considerations
arise in making appointments to
the Supreme Court Bench and we
feel, that 1n making selections from
the Benches of the High Court,
prompt and unhesitating recognition
should be given to merit and ability,
regaidless of considerations of
senlority and experience. It must
not be forgotten that youth carries
a freshness and vigour of mind
which have their advantages as
much as maturity and experience
flowing from age.”

SEAFT @ FE9T T W § SR AF
T oAMwy % 1 wgA ¥ 3@ &
FAA TN | FAT AGT THTAT AT &
grAT £\ W'Y % W« ¥ 27 &Y
T TA, TG IGT A7 6y aveAT TfE
& gz 1% A fesnedr ad ¥¢ wr
g\ TRy St 7 gwma ¥ 0 ¥ oAy
Fgar g fe o a5 s s
FL FF FACEH &7 TFAETRE F7Q
21 OF OF I HY AT Q9 qIE
YTOT FTHATAT AF TAAHE AT § TAST
B ® B9 F | T FEGEEE 9 T
¢ @ wer § 6 Wi aw smideew
FL ! T ¥ Az ¥ w9, fow w7 gy
dorfzar &, ¥ faoim &7 1| seT fHifay
--at®a oF ar s % e, 3
T IER ¥ § @R ¥ 7% e A
AT wfgd 1 Wi I Wy TReE
g A ¥, wex awney, few
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e wrx # wgr wrivar s I areng
ww § wiife gr ae ot T o
FY FATAT §, AR AIH H A9A
fergar 8, asreerrit # 3@ w1 w1
T A g, S WAl AT R
W wgar § v & it w1 o1
£ T¥ 35 A FFEA FVAT g, WA
FTHE B HAT @ FT, FIT EF-
fadfadto e &1 ¥ owiar @ W7
feT =gr A@T I

A very fine lawyer he is, who can
defend any murderer.

gg @ta Qraqr Sfgxr  zw &/t
*Fr AveArg FEET & AT 91 ANfwae
sifrast 8, #fwSe ¢, afaw &, 3o
I & oror §, TET FE1 SATRT FIW Z1AT
£, T ot sarar Ay & wifaw o ]
IFC X FAATECT T AFGH g, T&7
ATEI® A3 AfeA g TAET
T ws3 sararyTw faew =lEd

SHRI SATYENDRA NARAYAN
SINHA (Aurangabad) Sir, 1 suport
this Bill, which 18 a sumple measure
intended to give certain benefils tn the
judges recruited from the Bar You
are nware that the demand for improv-
ing the service conditions ot judges has
been persistently made over long
years; and even when the High Court
Judges (Conditions of Service) Bill
was first brought before this House in
1954, it was urged before this House
that we should improve the conditions
of service of judges so as to attract
the best talents from the Bar; and
that whatever salaries and allowances
were guaranteed under the Constitu-
tion, suffered erosion due to inflation
and rise in prices; and the Govern-
ment did not protect them., Mr.
Chatterjee has already quoted from
that speech of my friend the Law
Minister which the latter had made
while resigning from the Bench, that
the Government did not protect the
salaries; and it was not consistent with
the status and dignity which attach to
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the Justice of the High Court; the
comparative ease of the service, and
all the compensations of the office
had icry nearly vanished and there-
fore it was not consistent with the
vonscience to function as a judge.
And, therefore, he thought that he
could not continue ag a judge. In
England Sir, when the judges threa-
tened to resign, the Government of
UK  immediately took remedial
measures ang prevented the resigna-
tion from materiahizing Ilere, the
Government has taken such a long
time 1n coming forward with this
measure. I was not able to under
stand the reasons for the speech
made by my friend Mr Daga, o1 for
that matter the wiews expressed by
my very learned fiiend Prof Hiren
Mukherjee Prof Mukherjee had said
that money was not all that we
needed for attracting talents; and
that 1t was not in conformity with
ihe 1deals that we held o1 cherished.
Quite true But may 1 enguire
whether or not the same considera-
tions prevailed when the Conditions
ot Service Bill wag brought forward
Lefore this House jn 1954, whether
o1 not this demand has been per-
si~iently made and whether or not it
is 1n conformity with the reality or
fact of life Are we functioning in
~ome kind of airconditioned- com-=-
partment, having nothing to do with
reality of life? The reality of life 1s
that we cannot function m an inde—
pendent, 1mpartial manner, without
being harassed for our daily chores
or necessities of life, if we are not
paid enough. Those days are gone
when a lawyer considered it to be an
honour to accept an offer of judge-
ship  Are jou not aware that many
lawyers have declined the offer to
serve as Judges?

Government have not also en-
couraged that kind of patriotism fin
the judges. Recently, the trend has
been that the judges are not very
surc about their security of tenure.
As my friend Shri Chatterjee, said,
the dignity, which attaches to this
office has also undergone some kind
of erosion. Therefore, we cannof
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attract talents to the Bench untll we
have improved the conditiony of ser-
vice to an exteni that they will not
feel the pinch of life.

My hon. friend, Shri Daga, has
spoken about the improvement of
galaries and other things for the
junior judiclary. Perhaps, he is not
aware that the Pay Commission has
already made some recommendations
for improving their salary scales and
and all that. You will notice that in
the Statement of Objects and Reasons
it has been mentioned that with
regard to Class I service officers the
Pay Commission has recommended
certain improvements in their salaries
and pensions. This Bill relateg only
to such members of the Bench as are
recruited from the Bar; 1t does not
relate to those who are promoted
from the permanent service, because
they are already entitled to those
beneflts, which have not been made
available to those members of the
Bench, who have been recruited from
the Bar., Therefore, the criticrsm
made by Shri Daga s not germane {o
thiz measure.

Secondly, it is only when we have
fixed the maximum and minimum
personal incomes and the ratio
between the two that we can con-
gider these arguments ag valid, We
have got to go by the present trend
of thinking, and we cannot preach
idealism to the judges who are rec-
Tuited from the Bar, and have
another standard for those who are
recruited from the services.

SHRI H R GOKHALE: I am
sorry to interrupt the hon. Member,
but I think there is gome misunder-
standing. The distinction jg only in
respect of gratuity, because gratuaty
is already avallable to the service
judges but not 1o the Bar judges.
Now it is made applicable to the Bar
judges. The other proposals apply
equally to all.

SHRI SATYENDRA NARAYAN
SINHA: 1 stand corrected.

MAHCH ¥ 1076
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I do fesl that even in the change
context of things we do want that
the judiciary should be insulated,
and the greatest safeguard that you
can have for the independence of the
Judiciary is to keep them aloof from
all temptations, not only when they
are serving judges but even after
retirement, It may or may not be true,
but the general feeling i3 that when
the judges can have post-retirement
benefits, people start having some
kind of apprehensions about the im-
partiality of these judges. You will
remember—because you were a
Member of this House {hen—that
even in 1954, practically, from every
section of the House a demand was
made or concern was voiced in this
House that no  post-retirement
appointments should be given
to the judges. The Constitution
has imposed an embargoe on
bermanent judges from practising in
the same court after retiremoni. But
the real provisions should be there
that neither the judges should ac-
cept any office nor thce Government
should give them any office in their
gift, because it is creating a wide
feelmg of uneasiness with respect to
independence of judges By provid-
ing employments after retirements,
the Government ig virtually under-
mining the foundations of indepen-
dence and fmpartiality of the judiciary
which is sine qua non of democracy.
I do belicve that the Government
still believes in the independence and
impartiality of the judiciary. There-
fore. T support the views of my
friend Mr Chatterji that we should
not give them any appointment un-
less it iz of a very exceptional nature.
The judges look beyond their tenure
for employments. They are carrying
favour with the executive. Why
should they do it? That is why the
status, the dignity and ‘the respect
attached to this office has been
eroded. It is my concern gs a Mem-
ber on this side of the House that the
independence and the impartiality of
the judiclary should be maintained

and the people should have respeat,
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faith end trust in their impartiality
and independence. Then alone we
can say that our democracy will
function properly.

In the end, I have one submission
to make to the hon. Law Minister,
My friend Mr. Daga has asked why
the high offices of the judgeship should
be confined to only a particular sec-
tion of the people. Supposing a
man becomes a judge. His son will
also become a judge. Hig nephew
will also become a judge. His rela-
tions will also become judges. Why
should there be this kind of inbreed-
ing. Why does it happen? I am not
saying that those people do not de-
serve But we should do all that we
can to allay the suspicion of the
public in this regard. I would beg of
the Law Minister to help develop a
very healthy and necesseary conven-
tion thai at least the Chief Justice
of a High Court should not be from
among tbe judges of that High Court;
he must invariably be brought from
outside Secondly, a certain per-
centuge of the judges must be from
outs'de. That can prevent this kind
of inbreeding. With these words, I
support this measure

SHRI VASANT SATHE (Akola): I
rise to congratulate the Law Minister
for bringing this long awaited
measure. Ag far as judges gre con-
ecerned, both in the High Court and
the Supreme Court, we have been
feeling for a long time, that their
salary and remuneration have not
kep! pace with the rise in the cost of
living in this country right since
1954. While the incomes of men in
other professions in life have been
increasing particularly in the field of
law. the share of practising lawyers
in the High Court and the Supreme
Court, with the growth of black
money in the country, has also been
increasing. Let us not deny that,
because eminent lawyers known in
this country are lawyers who are
known io be practising on taxation
side, wealth, income, election peti-
tions, petitions relating to company
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matters, petitionsh relating to high
civil matters and petitions in which
big money is invglved. I beleve, the
Law Minister will agree that 80 per
cent or may be 75 per cent of
the cases are of value that are
confined to the jurisdiction of lower
courts, say, below Rs. 50,000 or
Rs. 25.000 or whatever it is. He can
give the exact figures. In this respect,
one of the eminent judges of the
Supreme Court was giving the
figures the other day. So, the main
litigation in thig country takes place
actually at the lower Ilevel Very
few of those litigants have the capa-
city to go to the High Courls or to
the Supreme Court. It is only the
rich who can afford to go to the High
Courts and the Supreme Court. In
effect, justice becomes available only
to the rich and the rich have enough
money to throw about, to engage
eminent lawyers. The eminence also
grows with how much fee a parti-
cular lawyer charges per diem in the
Supreme Court.

It is a vicious circle that we get in.
The black money grows, the defen-
ders of black money grow; the big
fees are charged and the eminence
grows with big fees We know what
happeng in labour mafters, in the
fileld of social legislation. It is the
experience of those, like you and
me, who have been practising all
these years in the branch of social
legislation, for the employees, as a
matter of dedication, that even the
labour matters are taken by the em-
ployers from the labour court right
upto the Supreme Court and they
take years In the High Courts, the
cases are pending for years; the writ
cases are pending for six years
even. In the Supreme Court. they
are pending for more than five years.

What I would like to know f{s,
while we are trying to ensure and
secure the remuneration or salary
or wages of the High Court judges
and the Supreme Court judges, and
rightly so, is there not going to be
the simultancousg thinking of real
justice being available to the people
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of this land? This question does not
seem to occupy the same urgency in
eur thinking. In spite of tha various
Commissions which have given re-
ports about what to do about laws
delay, really, such a measure should
have been brought about. How are
you gomng to have these cases dis-
posed of in the High Courts and in
the Supreme Court that are pending
for years?

We are talking of {ime-bound
programme in the economic flield, Is
there not going to be any time-bound
programme for justice in this
country? The dicium “justice de-
layed is justice denied” has really
become worne out. That dictum has
lost al] its meaning because the rule
is, justice delayed.

1645 hrs

[Smsx C M. STEPHEN in the Chair)

You will never get justice in this
country if a matter like wage
fixation ig going to take 18 years. My
Cage Of the wage earners of Sivara)
Fine Art Litho Works ang other
Litho Works is till today pending in
the Supreme Court and it has been
going on for the last 18 years. Now
many of the workers have died and
nobody seems to bother anything
about it. There iz not even a Bench
available on labour matters in the
Supreme Court.

We are today talking about land
legislation. Thousands of cases have
been admitted and are pending in
the High Courts. 1 would like to
know what the High Courts and the
Supreme Court are doing about this.
There are thousands of matters and
one question of law; if you decide
one csse, thousands of cases get de-

SHRI SOMNATH CHATTERJEE:
Y can tell you that in three months

SHRI VASBANT SATHE; What I am
saying is, you may filll up the wva-
cancies. Ultimately there has to be
an awarenegs on the part of the High
Court and Supreme Court to dispose
of cases expeditiously and early, Law-
yers may go on arguing; there may be
ane month's argument on a point of
constitutional law-—eminent lawyers
arguing and the same point heing re-
peated thi, way or that way with diffe-
rent wordings ang different quotations
and different precedents. What 1 wouid
like to say here today is that if there
were & higher court above the
Supreme Court, Mr. Gokhale will
agree that more than 50 per cent of
its decisions would be set aside, if not
more Therefore, 13 there going to
be any <ense of finality of justice in
thig country® The beset common-
sense justice, if you ask me—and 1
have the benefit of practising right
from the lowest court to the
Supreme Court—vyou can get from
down below 1In fact, I would say,
while we are doing all this re-
thinking, that we should have
people s court s at the grass-root level
at the panchayat Samiti level. There
are ‘Nyay' Panchayats; revamp them
with persons who know something
There are so many young lawyers we
are producing every wyear: put there
a person who is experienced in clvil
law, may be a judge or a magistrate.
Have a two, three or flve judges'
Court at the grass-root level
and give; larger jurisdiction to it—
say, upto Rs 50,000 in civil matters
and, in criminal matters, punishment
up to filve years or ten years You
give it such jurisdiction. They know
in the village or in the place itself
what is what and who iz what and
they will not be deceived by the so-
called evidence created. Therefore,
you will get more natural justice
there. We talk of natural justice;
Rreater natural  justice—justice
according too the village—will be
there. Therefore, let us also do
something on these lines. Give
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finality there and only on a question
of law—on a very substantial ques-
tion of law—or gross miscarriage of
justice, allow one review. Stop these
eppeals, and the power of issuing
writs given to the High Courts and
Supreme Court. It is not necessary.
Every malter need not go fo High
Courts and Supreme Court. I do not
know whether my friend, Mr. Frank
Anthony, will agree with me beeause,
by this, the practice of the Supreme
Court lawyerg will suffer,

Another point 1 would like to men-
tion is this. While we are thinking
of Constitutional reforms, at least
as far a» rwres of legslations of
Parliament and State Legislatures is
concerned, the power of judicial re-
view should be taken away from the
High Courts and the Supreme Court
Let there be another foruni, a« nu-
tional judiciul review comm.ttee or
commission where in representatives
of Parliament. a judge of the
Supreme Court. a Chief Justice of
High Court and leader of the Opposi-
tion or his nominee—some such per-
sons—may be there I.et them have
the jurisdiction for judicial review.
Even advance, advisory opinion on a
Bill or legislation can be obtained
from them. Fifty per cent of today's
delay and mischief—I am using the
word ‘mischief’ advisedly—could be
stopped if you withdraw this power
of judicul review Constitutionally
from the High Courilg and the Sup-
reme Court Simultaneously, you
may create people's courts; give them
good salariegs at the grassroots level
Then you will find that justice in this
country is real; justice for the
common man will become real; jus-
tice for the landless labourers and the
working class people, who cannot
afford tn go to High Courts and
Supreme Court, will become real.
‘Today justice is being delayed in a
criminal way, literally speaking.
Therefore, have some simultaneous
thinking on this

Ta be very frank, not much is being
done for these judges. You are only
bringing them on par with Class I
officers jn respect of remuneration
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and other benefits. I do not think
that this is anything extra-ordinary.
In fact, I have not understood what
15 the object of sumptuary allowance
of Rs. 300j- to the Chief Justice.
This looks a litlle odd. Iz he re-
quired to give parties and other

things? I would like 10 know this
from him.

The minimum pension is proposed
to be increas~d by 40 per cent, from
Rs. 6,000 per annum to Rs. 8,400 per
annum [ would request you to 1n-
cresgse it tn R: 10,000 per annum.
For a retired )udge, an amount of
Rs. 1,000 per month 1is nothing Let
him live with dignity, in his retired
11fe, having worked as a judge., T
would, therefore request you to ac-
tept this suggestion and increase 1t
to Rs, 10.000 I believe, there is
some thought being given to increas-
g the Jlowest taxable limit from
Rs. 8,000 to Rs. 10,000. In the case of
judges, please increase the minimum
pension to Rs. 10,000 Also, in this
Budget Session, please bring some
other measure which will ensure
speedy justice in High Courts and
Supreme Courlt and which will en-
able the poor to have justice more
directly.

SHRI FRANK ANTHONY (Nomi-
nated-Anglo-Indians): Mr. Chairman,
I hope. the Law Minister will not
deal seriously with the non-sequiturs
that fell from my friend who spoke
before me about people’s courts and
divesting the courts of their powers
of judicial review in the matter of
vires of legislation. These are serious
subjects which will require eareful
debate and are hardly the subject-
matter of pensions and emoluments
which fall within the purview of this
particular Bill. I am particularly
concerned. 1 hope my friend will not
be able to collect disciples for this
view that the courts should be dives-
ted of this power which is basic to
courts. Why have courts, if the
vireg of legiglation, These are serious
be placed before them. That, to my
mind. is the supreme function of the
courts. They alone are capable
interpreting the vires of legislation
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according to certain rules of pro-
cedure, according to certain normas,
according to certain nuances which
only people with that experience will
be capable of doing.

Now, I shall immediately go to the
Bill and some of the criticisms which
seem to have fallen from my friend,
Hiren Mukerjee and my other friend.
Both of them seem to be against the
principles underlying thig Bill. I can
understand my friend, Hiren Muker-
jee; I have known him for many
years ag an ultra-idealist, but every-
body cannot be an ultra-idealist, and
certainly people from the bar cannot
be expected to be ultra-ascetics

I am very happy that this Bill has
come. Personally, I would lhke to
have seen the pensions piiched at a
higher figure. I think, i1t was long
overdue. There 13 only one question
that I would ask here and that 1s,
what particular stgnificance ha, this
deadline of 1st October, 1974. Some
people rather uncharitably asuggested
that some judges friendly with the
Law Minister must have retired afler
1st October, 1974, that is why, the
deadline hag been fixed. The other
judges said: Why don't you give it
to us generally, we are not a very
large fratermity, leave it to |us,
whether we should practice or not

So far as the judiciary 1is concern-
ed, I consider that this has been
really a priceless legacy of ours—
its independence and its competence,
and those of us who have practised
for many years are a lLttle unhappy
about certain trends today. Let us
be frank I think the Law Mimster
privately will admit this that even
the juniors, the front rank of juniors
have not been accepting judgeship
for some considerable time My fr1-
ends have spoken against the seniors
who make so much money and charge
30 much moncy in any case
they would not be eligible from
the point of age for judgeship apart
from the fect that they are not likely
to aecept, but even the juniors in
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the front rank of jubjors have not
been ‘socepting judgeships.

Presently, there, has been a very
disconcerting development, I find,
Mr. Chatterjee referred to that, We
do not know the reasons, but all
manner of speculation wild and
otherwise is going round, as to why
three judges in Bombay High Court
and one judge here, who have work-
ed and apparently had commended
themselves to the Government have
not been confirmed One of my
juniors, who has worked well for a
considerable time was approached
for a judgeship. He said Now ]
would never mccept a judgeship, It
would have meant certain sacrifice,
I would have been prepared to make
the sacrifice because it would have
meant serving the country in a cer-
tain way, but if we are going to be
elevated to the Bench and because
we write a judgement that may be
unpalatable to the executive, sud-
denly ofter two or three vears for
no reasun at all being sent back and
to have to re-build our praclice, is
going to be a tremendous disincen-
tive now to our good young men for
accepting judgeships

1 do not know,K what the reason 1s
1 do not know, whether Government
would be prepared to give the rea-
son for this departure It has not
been the rule for judges who have
served for two or three years as
Additional Judges suddenly to  be
axed

1790 hrs,

There i one particular matter that I
wanted to undertake and that is the
main reason why I have spoken and
participated in this debate. I have
made this plea year in and year out.
I say, yes, judges are sui generis; you
cannot assess their conditions of ser-
vice their conditions of pay, emolu-
menty cannot be compared with the
condition of pay of any other service.
Because, by and large, you are recruit-
ing people who are already success-
ful, men who are successful even from
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the financia]l point of view, if they are
going to accept judgeshipe, they have
to make a very very heavy financial
sacrifice. But what I have asked is
this: equate the pension to the salary,
but, after that, do not allow a Judge
to do anything thet partakes of a poli-
tical] or even of an administrative
character, This is having a disastro-
usly erosive effect on the judiciary. I
have asked that Article 220 be amend-
ed so that Judges should not be al-
lowed to practise. At present they can
practise in other High Courtg or the
Supreme Court. Since the Law Minis-
ter has left practising at the Bar, he
has not seen the new phenomenon. Not
a day goes by without some retired
Judges welling the ranks of virtually
unemployed senior lawyers in the
Supreme Court. Now, this is not very
edifving and I say this with 3 great
deal of reluctance, These pcople who
belonged to the judiclary where they
have been rightly treated with g great
deal of respect, coma there and they
bring their whole cadre into disrepute.
They start as juniors. Now, the Law
Minister knows what a flercely com-
petitive profession the law is and.
juniors—1 am not justifving juniors—
do 1ndulge in malpractices ang these
people who have held very high offices
as Judges, in order to get briefs, are un-
dercutting the junijors or are indulg-
ing in a malpractice which is com-
monly referred to as touting which is
gad, and I am sorry to say it, very
degrading. That is why I say, give
them not only this pension but a higher
pension, but put a blanket ban on
their right to practise. T do not know
whether the Minister is contemplat-
fng this, but I would seriously ask
him to do this.

Then, with regard to the question
of offering them =ome kind of pre-
ferment or employment after they
retire. Several years ago I addressed
one of the High Court Bars and the
Members of the Bar complained to
me thai Judges, on the eve of their
retivement, were canvassing with
every kind of politiclan in the coun-
try for some kind of a post retirement
job. I spoke to the Chief Justice, He
gaid, ‘Mr. Anthony you are talking
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of canvassing of Minsters. I know
that Judges are canvassing with Par-
liamentary Secretaries and Deputy
Ministers for some kind of a post-re-
tirement job. This is a grave refec-
tion on the judiciary. I know what
happenad when a Judge of the Sup-
reme Court was made a Governor.
There was all kind of criticism. Much
of it was irresponsible. And another
very eminent gentleman, we know
him, came from a High Court. He was
made g Minister, There was all man-
ner of criticism and justified criticism
from this point of view, that a parti-
cular Supreme Court Judge—I do not
know—had been influenced by the
prospect of some kind of executive
preferment, but people began to ana-
lyse his judgments. They said, ‘You
see this judgment. One month before
he retired. Obviously it was condi-
tioned by his knowledge that he was
going to become a Governor or the
likelihood that he was going to be-
come a Governor.’ This is what is hap-
pening in regard to allowing Judges
to practise. All over the
country people are talking. Much of it
is loose talk—that Judges on the eve
of retirement from this High Court or
that High Court, are feeding this firm
or are feeding the senior lawyer so
that ultimately when they come to the
Supreme Court, they can in turn be
fed with briefs. Stop this. As I said,
this was long over-due. I have plead-
ed earnestly and I think the Law Mi-
nister will agree with me. You have
done this. Give them the option—
those who get this enhenced pension—
it is very appreciable, al} right—

either you take this pension and do
not praciise. If you want to practise.

you give up your pension, At least

give them that option and probably

you will find that this invasion of the

Supreme Court Bar by juniorg in the

form of one time Judges—the whole

thing will end and it will be a healthy

thing. I think for that alone, the

Bar will acelaim the Law Minister.

SHRI C. M. STEPHEN (Muvattu-
puzha): Mr. Chairman, I rise to
support this Bill,

The arguments spelt out in the state-



= 'ct obhct- & R-nm--nwhy exa-
: c‘t}yﬂunm haz been brought forward
- 'are. certainly convincing. It is really

<: | an act of grace and justice that the

' ~erosion of money value may be made
uP as far as judges are concerned. But
- in.this again 1 want to give expression
1o one sentiment with which all sec-
' tiong in this House and I hope the
entire country will agree, There is a
feeling that the judiciary in this coun-
try is not keeping pace with the as-
pirations of the pecple and the chan-
ges that the people are pressing for
and whatever happens on the socio-
economic front, a situation has now
arisen when the blame fur the delay
ig sought to be placed at the door of
" the wvarious courtg in this country.
Rightly or wrongly, the people have
seen enough of the performance of
the courts, that unlike what would
have been the position :0ome time
back, they seem tn be easily persua-
ded to accept the charge that
it is the courts which are dalay-
-~ ing transformation which hud to
take plare. The point is not whether
the charge is correct, but the relevant
‘point i3 whether the charge is going
‘to be accepted by the people. The judi-
ciary has got to take note of the fact
that whereas a few years back if the
charge was placed, the people. the in-
telligentsia, the democratic elements
- in this country would have opposed it
furiously, today the pattern has chang-
ed and no sooner the charge is made,
the people (including the intellect
uals) are inclined to believe that the
charge is well founded. Therefore,
‘when the Bill comeg forward to give
_ wdditiona] remuneration to the judges,
" - having regard to the facts that this is
-, % fair thing that has to be done, ne-
.~ wertheless this House and the people

. ®re inclined to concede it not with the

" . gusto and not with the openness with
: which they would have considered it
' .peme fime back, but with reluctance.
.. The question is whether it is justified?
~. 4t-ig not that I am opposing the Bill

- but this is one aspect of it

-;:'-!_\taw, sg far as the High Court is
concerned, there are basic defects in

sider the amendment of the Cultuu.-
tion, we would rather take note of
The position to-day is any High court
accepting the writ petition can strike-.
down any law which is passed by the
legislature opr by the Parliament, Here
is a very gtrange situation that where-
as the supreme court in order to strike
down & law where g constitutional
guestion is involved must constitute
a bench of five judges, the High Court
can strike down a law passed by par-
liament and declare any law ultra vires
including an amendment of the Cons~
titution. One single judge is sitting
there and striking them down. In
Kerala one High Court Judge can do
it. The number—one or two—depends
upon the rule which has been framed.
A single judge can strike down a law
declaring it ultra vires.

‘There is another thing which we
have to take noute of. The same low
can be challenged in different courts
and the different courts can give diffe-
rent judgements on the same cause
of action. The rexult is that the diffe-
rent laws will be prevailing at the
different corners of this country. In
the same state the High Court has got
the power to call up any case which
may be pending in the subordinate
courts so that different opinions may
not he given on constitutional matter.

The Supreme Court does noy have
the power under the constitution
today to call up cases pending in sub-
ordinate courts and give decision bind-
ing on everybody. The result is con-
fusion throughout. That is what pre-
vailg actually, It is time we consider
this, whether we must accept the high
courts as the really constituliional
courts which is what comes to today.
Formerly the writ jurisdiction was
not in every high Court When the
British Government was here
the writ jurisdiction wvested only
in three high courts, I just cannot
understang why exactly the writ
jurisdiction to the extent of giving
power to sirike down lawg passeq by
different legislatures and Parliament
must be vested with al) the high courty
and why cannot we withdnw the
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whole thing to a Central Court so
that decision can be given binding
on everyohe. And the mischief with
respect to stsy and delaying tactics
happens not necessarily from the
supreme court,

It is the high courtg which are the
real culprits. And gs far ag these
things are concerned, high courts ir-
responsibly give a gtay, keeping
the injunctions, holding up the whole
thing, and passing judgemenis which
ultimately will have to be get aside,
going up to Suprume Court etc. This
is something which we will have to
loock into seriously. So far as discus-
gion on the Constilution 1s ¢oncern-
ed and judiisl review 15 concerned
the central question 18 whiere exact-
ly 1= the beginming or the source of
legislative power wn this country ?
Now 1t hag come to a slage in wmch
the courts have begun tn -ay that
‘We are the thurd chamber’

The Courts have gone to the ex-
tent of saying: Our business 14 not
merely to mterpret the law but to
maoke the Jaw also This i a thing
whifi has got to be contested, And
the law they make is not binding on
the Supreme Court, The Supreme
Court makes a law and tha law 15
subsequently overruled. Thev them-
selves reconsider it as i1t happened in
the Goluknath case, There ;g no cert-
tainty as to what the law tomorrow
will be, 8nd who decides them
Something is decided by one Bench,
another Bench comes and they over-
rule the whole ting If you go
through the history you wil} find that
at the start, the Supreme Court rul-
ings were basically correct but more
often than not ‘many of these rulings
were being over-ruled in preportion to
the number of benches that are being
constituted The graveman of my ar-
gument is this that this 15 not a judicial
powar. We must have a deeper look
into the matter. The Parliament and
the people's representatives cannot sur-
render the fundamenta) principle that
the source, the beginning of the law, is
from this very House and not from 3
or 4 judges sitting somewhere else. If
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an attempt 15 made to assume that and
lo delay the gocio-econom)e transfor-
mation 1n this country 1t will have to
be resisted and st ig thig resistance
which we are wi throughout
the country. That is why, as I said
i toe beginning, if this was 4 or &
years hack or 6 or 7 years back, a
Bil} hke this would have been accept-
¢d with an openness and with a
gusto, saymng that more must be done
tor them. But today, when a Bill
like thig comes we say, yes, it must
be donr, but with a grain of salt,
with a feeling whether these people
are really doing their job m the sense
of assisting the soci0-econormic trans-
formation which hag received so much
attention in thic Fouse and in certamn
legislative assemblies throughout the
country, I hope that the Judiciary
wil] take note of this attitude of ours,
of the people throughout the country.
And the correction '‘must come {rom
the Judiciary themsclves And if the
correction does not come from them,
the democratic systemy which we have,
will get eroded and that will cer-
tainly be not good for the country and
thut will be a bag day. I hope that
the Judiciary will take note of these
sentinents and do accordingly. With
these words I support the Bill

SHRI ARAVINDA BALA PAJA-
NOR: Mr. Chairman, Sir I welcome
this plece of legislation  introduced
tyv the hon. Minister for Law.
Though 1t 18 a belated one, it
1s giving only a solace to the pre-
sent judges who are sitting and re-
tireq little earher

Before coming to the genera]l dis-
cussion—the generality of law—as has
been done by many Members here,
I would like to rome to the bill ns 1t
exists today. 1 remcmber how our
thon Minister resigned ag a high
court Judge in Bombay expressing his
inability to eerve there dug to the
poor salary existing then. No change
is made so far, How can you expect
them to function then? Afier so
many years he has brought forward
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- now this Bill, On this score alone, I
--'-wttuhte him. But, at the same
ﬁme,lwnnttomentimtomuihat
we are herg also to repregent the
- :section of the people who are affect-
"~ &d by this Bill—.I mean the judges
-of the high courts and the Supreme
“Court.
8ir, I have had certain discussions
with the sitting judges of the High
- Court ang alse with judges who have
retired. Their genera) feeling was
that tis was not adequate, But, they
were happy that at least they have
been able to introduce this Bill in
Parliament in this session itself. Sir,
1 recommend to the hon, Minister
“that thig Rs. 700 and odd that you give
by way of Rs, 300 ag conveyance al-
lowance and another Rs. 300 and odd
as house rent allowance amounting to
Rs. 700/- may be exempled from the
. income-tax.

-1 know that many members who
‘took part in this debate are members
-of the Bar hoth from the High Courts
as wel] as from the Supreme Court.
"We are particularly aware that the
high court judges are getting
- Rs, 3,500 while the supreme court
judge gets Rs. 4,000 and the OChief
Justice of a High Court getg about
‘Rs 4,000, Ultimately, they will all
get only Rs, 2,100 ufter deduction of
‘tax. But, a judge who has not pos-
‘sessed a house, may be left with only
about Rs. 1200 or 1100/- after thege
deductions. It iz g pitiable condition
for them it they are once again taxed
on these allowances that are being
granted by thig Bill. So I recommoend
to the hon., Minister to consider this
‘suggestion of mine, 1 hcpe he will
" also agree with me that this paltry

sum that is being given to the judges
~ is also exempted from income-tax,

My secong point is this, I - eannot
. understand the sanctity that you are
- attaching to the date—Ilst Oectober,
.-"1974, This is the same question that
"'has been posed to me becanrs a parti-

- cular judge in my High Court—high
court of Madrasg—retireg exactly on
~ thé Joth of September, 1974. He is
. unilucky to get this benefit by & day.

7
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I think the main idem of introducing
thig particular Bill in this House ie

to the judiciary in thig country. When
many members—] do not say that .
they departeq from the discussion of
the Bill—discussed about the genera-
lity of the judiciary that is existing
in the country, of course, they re-
flected the opinion of thig country's
voice—the people’s voice, That is not
the main concern here. The point here
is this that the judges are not
properly loocked after., That is
the question, Some memberg re.
ferred that only the affulent pecple
hag taken this post as an honour. I
agree with it. It ig not only the
money that you give them is impor-
tant. What is important is that the
people who have come to this post
should serve this country by dispens-
ing justice—not dispensing with jus-
tice—it may be so in many places. I
know that the hon. Minister iz also
aware of it that the malady is not
due to money alone but it is because
of the faith that is being lost by
the people in the judiciary., That
is not because of the remunera-
tion that they get but that is be-
cause of the conduct of some
judges. In many cases—at least I
know that in fifty per cent of
the cases—the malady can be cured
if we attract the baot talents to the
Bench,
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judge occupying this Chatr. Till yes-
terday my collsagues were in the Bar.

next day I used to see him sitt-
judge, But Mr. Btephen was
guing in the game court. I think
some

-‘-‘.E?

ible for a judge to argue
court. But, we have
privilege here because we happen

be Members of Parliament. But,
am not on that point But, [ can
y the malady is that real talent is
attracted because we do not give
éue respect {o the judiciary.

Sir, I do not know how far the
Minister is aware of the fact that
three weeks back in a place where I
practice—Madras High Court—] saw in
a Tamil daily with big captions about
a lady judge being appointed. 1 do
not know how the confidence can be
80 easily created when the judges of
the High court can be appointed by
newspapers. ] feel there might be
some truth ang it 'might have leaked
They say this appointment of the
lady as the judge 1g for the sumple
reason thai this i1s International Wo-
men's Year. You know, Sir, how this
kind of news will be used in the cor-
ridors of the High Court. It is not
healthy for the judiciary. I am a
littly worried because in Tamal Nadu
when trancformation takeg place we
were hoping for the good and better
things to come ang at this momment
certain things are being spoken about
the judiciary. If you say a particular
man is going to be appointed as a
particular judge so many thingg are
talkeyq in the public and they say it
is because of the influenc, of a parti-
cular gentleman or women or party.
That is how the public now judges
the judiclary, It iz not the money
that i3 going to give the confidence
but the atmosphere that we are going
to create in the country ig going to
‘matter,

sgEE
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Many of the hon Members have
4allkked at great length about some of
the judwemente or the reactiong or
observations of some of the judges, 1
going to express my views on
am the way we reflect
them ‘today is going to re-

- 4
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act in the future also. 1 feel the con-
fidence that can be created in this
country mainly must come from this
House, BSo, whenever an  appoint-
‘ment iz made or contemplated to be
made certain amount of norms, res-
triction or control mugt be there. I
remember, some years ago when an
Andhra Pradesh High Court judge
was proposeqd to be appointed to the
Supreme Court the news came out
in the papers befvre the orders were
issued and wonly on that score that
judge wag disquahfied and some other
judge was appointed 1n the Supreme
Court, Such kind of confidenc, must
be created in the public and only then
they will respect the judiciary.
Sir, there are about 300 high Court
Judges and some Supreme Coury jud-
ges in this country and there may
be one or two judges—I would not say
Allahabad, Bangalore or Assam jud-
ges—who afe not in tune with the
thinking of thiz country or not in
Iine with the general thinking of the
couniry. That need not be the
‘main score to candemn them all as
bad We must take the generality as
to how the judges are behaving
Many of them are good judges, 1
have an experience of 14 years. We
have to consider them also as human
beings They have their own fail-
ings

Sir, before I sit down I would hke
to say a word about the fact that
some of the hon. Members have ex-
pressed the feeling that the judges
must go in line with present aspira-
tions of the people. 1 do not attri-
bute to this idea, This will lead to
lot of complications. A judge is
only to interpret the law and noth-
ing more than that. Teday in cer-
tain States judges. are appointed ac-
cording to the politica] shades of the
State governments. In that case if
they are going to give vent to their
aspirations then there would not be
an end to it. Rightly or wrongly
this country is following English
precedents and, as sudh they have
only to interpret lJaw according to the
precedents,
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Lastly, I would like to say that
twenty days in calculating the gratuity,
in my opinion, is not correct. That
can be 30 days. Further the total emo-
luments instead of 28,000 should be
50,000 and insteag of 22,000 it should
be 40.000. I am not saying all this for
the money value but with the concept
that these people should not come and
practice afler retirement.

They shiould not be people who
seek out another employment on
retirement, You must give them an
assurance that they can live peace-
ful retired life, You know Judges
in the US get the some pay even after
ret.rement, There 15 no break in that
there

The number involved in thig case
is limited It cannot be a big purden
on the finances of the country 1II
you want to create confidence mn the
people, jt 1s better we treat them
better. I do not say that they have
to be put on g high pedestal but
keen them in the correct place so
that we can get justice

[ am also not in agreement with
friends who have gsaid that there are
delays in justice, I am in agiee-
ment with them that justice delayed
1g justice denied At the same trme,
we cannot also forget that justice
hurried is justice buried, So you can-
not simply say : just hurry up

Finally, I want to make this point
1 made it the other day in Com-
mittee also. It is that one third of
the Judge; of a High Court must be
those transferred from other States
T wasg surprised when the law officers
asked Where is the provision? ] had
to tell them that under art, 222 of the
Constitution, there is a clear provi-
sion under which vyou ecan transfer
Judges But the Law Secretary and
other officers were asking, where is
the provision? So even under the
Constitution, there is provision to
transfer Judgee from other states,

Now thwre is a big rumour on our
side that many Judges are going to
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fidence of the people should not
disturbed, We may have =
grudge against a particular Judge, but
that is no reason for disturbing the
confidence of the public by doing any
such thing in this manner

»

With these remarks I welcome this
piece of legislation [ congratulate
the hon Minister on thig and I hope
he will come forward with some more
legislaion also sp that Judges are
given their correct place in society.
I.¢t justice be cdone and not dispens-
ed with.

SHRI P. G. MAVALANKAR (Ahme-
dabad): Mr, Chairman, Sir, I fully
support this Bill, and I do so on seve-
ral counts, I suppose we all agree that
the role and contribution of the judi-
ciary in a democratic gset-up is at once
vital, fundamental and profound. In
fact, such a legislation was overdue,
Seemingly, it is of minor significane;
it only prowvides, as the Minister him-
self called them, ancillary benefits to
the Judges. But it has certain signifi-
cant aspects

I have listened to the debate and I
do not wish to go on the lines on which
some of my friends on both sideg of
the House have gone. They have pro-
jected into this debate some very im-
portant and fundamental political and
constitutional issues I do not think
this Bill really refers to those matters.
But perhaps, quite expectedly I
would say, they have taken advantage
of this measure and expressed their
views on the functioning of the judi-
clary, in the India of today and tomor-
row. But I can say this much to those
friends that at least some of us on
this side do not want Judges to be
memberg who helong to the status guo
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conservative, rigid sections of
. Certainly not. But
not say that the Judges
judgments as per the wishes
rmment of the day. There
t difference between judg-
montheMot;lynunmu
progressivism and udgmen
on the basis of the pleasures of
govemment of the day. But I do
want to project those matters in
debate.

THE MINISTER OF WORKS AND
AND PARLIAMENTARY
AFFAIRS (SHRI X RAGHU RAM-
AIAH): Is not the government of the
suficiently dynamicr?

SHRL P. G. MAVALANKAR: I am
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does not do it; I am glad he has done
it today.
As I said, I am not going into those

political overtones. It the Law Minister
himself brings forward a measure, as
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exira monetray and material facilities
in themselves will necessarily ensure
independence and integrity. I am not
arguing from that point of view, Bul
to deny those benefits to the judges ix
to punish those who have thought-
fully and with a certmn degree of
dealism gone from the bar to the
bench in order to serve the principle
of the rule of law and the tenets of de-
mocracy as laid down in our Consti-
tution If you want them to remsin
independent and look at the
laws passed by Parhament stric-
tiy 1n conformity with the letter
and spinit of the Constitution and the
principles of the rule of law, 1t is
necessary that they should be made to
retire honourably at the retirement age
and not to take up any job under the
government or be forced to practise
law after they retire 1 am glad timat
my elderly and learned friend Shri
Frank Anthony said that judges
should not be compelled to practice at
the bar after they retire To see so
many retired judges crowding the
Supreme Cowurt Bar is a sorry spec-
tacle. Why is it happening? Because
you do mot have sufficient attrac-
tion in terms of monetary benefits and
other ancillary benefits for the office
of the judge to ensure that the right
type of people are attracted to the
bench Here we find there is a valu-
able parallel to the profession and
selection of teachers. By paying
higher salaries you do not necessarily
ensure that you get a good teacher;
but if you deny g good teacher de-
cent salaries, he will leave the field.
A teacher's job is an honourable
calling; it is not a mere job or occu~

pation; it is a calling. Similarly,
judgeship s a calling. A person
leaves his lucratice practice, in

order not just to earn money; jn
fact, he gives up that He has not
gone to the bench to

judge becomes a Chief Justice, But
when a judge is functioning inde-
pendently to do justice, he must be
assured of two things. While working
ax & judge his conditions of service
should be honsurable: they should be
decent, handsome and aitractive. And,
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secandly, when he retjres as a judge,
he should have sufficient amount in his
pocket in terms of earmings, o
termg of benefits like gratwity, pen-
mon, medical facilites, etc. which
the hon. Law Mmister 15 offering
through this Bul. People with
brilliant legal acumen and a certain
natural aptitude for judicial service
should join the bench and those
persons must be well looked after
by the state and by the socety.
Because this Bill does that, I want
to support it and 1 hope m the years
to come 1t will go a little more in
the same direction.

1 have already suggested: once a
judge, always a judge He should
continue to be & judge till his reti-
rement; he shoulgd not take any job
or occupation which is under the
executive gevernment, except of
course some very rare cases where
there may be some kind of academic
enquiry, say, university education,
or the question of legal practice or
system of judicial administration
In very rare cases, he can get as a
Judge for an enquiry. But, normally,
no judge should be gven a job
after he retires because in that case
he looks forward to that job while
still serving though he is expected
to be independent., He does not re-
main so independent because he
feels that if he is really independent,
he could not get any job and he will
not qualify for government patron-
age after he retires

MR. CHAIRMAN: The execptions
that you have made just now would
be enough to give occupation to all
retired judges.

SHRI P G. MAVALANKAR:
Well, Sir, how many times do we have
really appointed Enquiry Commis-
sions of fundamental importance? T
am not saying that the judge must be
appointed for every single enguiry
into police firing, ete.

MR CHAIRMAN:; I think you have
slready miade that point,
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SHRI P, G, MAVALANKAR: But
my paint is: leave the judges free, and
let them dp a job after retirement In
extremely rare cases. I use the words
‘extremely rare cases’ because ob-
viously there cannot be any such re-
currence in day-to-day cases of in-
quiries, ete. The performance of our
judges in the High Courts since inde-
pendence, by and large, has heen very
craditable, creditable to themselves
and creditable to the judiciary, I am
not talking merely of the judges and
the judgements—since the declaration
of “Internal Emergency” en 20th June
76 when many judgements of the
various High Courts in our country
have come in favour of freedom and
1ule of law and against the Govern-
ment—but 1 am talking even of jude-
ments before June 26, 1975 and we
have seen that judges by and large
have displaved a sense of fairness,
equity and justice If this is so, then
1 do not know why we should be wary
about giving them extra monetary
benefits But one querry about the
provision of sumptuary allowance
You, Mr Chairman, yourself mention-
ed about the sumptuary allowance,
while participating earhier m this
debate T too want to ask the Law
Minister as to why a Chief Justice of
a High Court 18 sought to be given
such a sumptuary allowance I assume
therefore that the Supreme Court
Chief Justice 18 already given such
sumptuary allowance Then a point
further to be asked is

SHRI H. R. GOKHALE: In the
next Bull.

SHR! P. G. MAVALANKAR: You
are now techincally saying, not imme-
diately, but in the Bill to follow you
are giving it. But my point is: Are
these Chief Justices really expected
to act like Minister or public relations
men? The position of the Chief Justice
is like the vosition of a Speaker. For
example, the Speaker of the British
House of Commons remains aloof from
the soclety because he has to give
justice, similarly a Chlef Justice can-
not be a soclal mixer He must be



293 High Court Judges PHALGUNA 18, 1807 (SAKA)

{Conds of Service)

aloof from the social minglings. From
that point of view, I do not see much
pomnt in giving sumptuary allowance
It js from this angle and from the
varous other angles that I have
spoken earlier that I support this Bjll
I hope that the functioning of the
judiciary which 15 in the open, and
which 12 open, to argumentis and pur-
suasions, will bhe strengthened by

such benefits, monetary and other

benefits.
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SHRI H R GOKHALE 8ir, the
debate has been very good and | am
particularly happy that every one of
the hon. Member, who spoke hag sup-
ported the BillL. There might have
been some aspects of the matter spo-
ken in a cntical way, but mamnly with
regard to the Bill itself, there has
been unanimous support.

Mr Somnath Chatter)ce did say
#hat this was a measure which was
long overdue, but he also said, what
hag been given is & pittance [ must
say, it is not so. The ealaries of
Judges are fixed under the Constitu-
tion gnd even if we have decided
to amend the Constitution,
we could not have increased the
salary of g judge by more than Rs
500 or Rs 1000 =t the most But sum
%0tal of the benefits given under this
Bill arp much more than that. It to-
ucheg the question of pension because
pension has become a very important
Mmatter in respect of judges. Thiy has
relevence to certain other issues
Which were raised

Mr. Frank Anothony had said that
judges shounld not be alloweq to
practise, not only in their courts, but
in any other court and in the Supreme
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Court. Then it wa; said that judges
should noy be given any employ-
m;.mm. t. WhHh the pre-

wanted that the pension shoulq be
the samy as the salary. We cannot do
that Bt I think there hag been a
substantial increase in pension for the
judges of the High Court, and as you
wil]l gec later on, in the pension of
the judges of the Supreme Court. Of
the other two matters which have not
been made applicable at all before,
one is the family pension Unfortuna-
tely, nobody referred to it. A judge
dies 1n harness He does not get pen-
sion He cannot obviously get it but
his dependents too do not get pension
now Family pension really is intend-
ed to provide for the dependents of
Judges when they die in harnesg and
it 18 p reasonable amount which ig pro-
videq for. Then the third thing 1s
about graturly There. the hon Mem-
ber Mr Sinha iz right that it 1a made
applicable only to judges coming from
tne Bar, and the reason s that with
regaid to service judges, there is al-
ready the same scheme applicable in
respect of gratuity It is only the
members of the Bar who were not
entitled The reason for making the
qualifying service also low js that the
Bar judge cannot remain like the
service Judge for that length of time;
and if vou make that qualifying period
very large, no judge will in fact get
the gratuity And I think that 2}
yearg of service, which Is the qualify-
ing period, is a reasonable period,
after whirh the judges will be entitl-
ed to get gratuity which is 20 days per
year of service, gubject to a maxi-
mum of Rs 30,000/~ And some jud-
ges mre entitled to reach up %o the
meximum This hag been available
to the Civil Services, but unfor tuna-
telv not available to the Bar judges.
Now that. to my mind, is a gubstenti-
all improvement, Now a gquestion
has been raised because two allowan-
ces have been provided for, One is
the sismptuary allowance. The Chief
Justice ax far ag the High Court h
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Chiet Justice, in his
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Chief Justice
has to epend

is not that he
in the senge in wh
of entertainment. Not in t
Lots of people call on him in the ordi-
mary course. District judges and
other High Court judges call on him:
and gometimes the Ministers call on
him, ag a Minister hag got to do. in
the course of hig duty, particularly it
the Minister happens to be the Law
Minigter or the Mimnister for Justice.
It is ordinary courtesy that even where
an allowance is not given, the judge
cannot say, ““T am not going to offer
you even a cup of tea.” He doeg it.
He bus been doing it even before this
‘Therefore, some provision is made by
way of sumptuary allowance in res-
pect of the Chief Justice of the High
Court, on whom many district jud-
ges, many other judges from the sub-
ordinate judiciary, other judges of the
High Court and certain other people—
who in the ordinary course are re-
quireq to visit him—call; and he 1s
entitled to a sumptuary allowance.
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In additton to tnat, I might men-
tion with a reasonable degree of con-
fidence—because, somebody also rais-
ed the question that this is all eub-
ject to tax—that the suwmptuary all-
owance is not subject to tax, This
Ra. 200 is no¢ subject to tax If Shn
Chatterjee visits a Judge, I am sure
he will not let him go without a cup

They have been treating the guests
in the same way in which all of us
treat them. Omne way in which we
can compensate them js to give them
some benefit which js not subject to
tax.

SHRI SOMNATH CHATTERJEE -
That iz the assurance I want

SHRI H. R. GOKHALE : | am tell-
ing you I am not giving anv tax ex-
emplion here, The tax exemption is
under the Income-tax Act itself. Under
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the exigting law, as it is, it is not sub-
ject to tax. No special provision of

tax exemption iz made in respect of
this,

A conveyance allowance of Rs. 300
is given to the Judges in the High
Courts and the Supreme Court. Jud-
ges, particularly in bigger places,
have to spend considerably on
travel from their residence
to the High Court, because the dis-
tances are longer ;n thoge places. I
can say this from personal experience
because 1 have been in one of the big-
ger places. Of course, thig allowance
is payable subject to their maintain-
ing the car. If they do not maintain
the car, they do not get the =mllow-
ance Therefore, I think this iz also
one of the substantive part of the bene-
fity which are sought to be given to
them.

MR. CHAIRMAN : They can go by
taxi.

SHRI HA R. GOKHALE : They can
g0 by taxi, but it will be comtly.
Conveysnce allowance ig given when
they maintain a car. Twhis bhag been
privided, taking note of the other
enactments where conveyance allow-
ance iy provided.

1 do net want to go intp the dedails.
But I do mean to say that it is »net
a pittance. Perhaps, it could have
been more. I do not say that it could
not have been more. But I de not
think that in the present gituation we
can go so far as to keep these salaries
completely out of tune with the gmne-
ral level of emoluments of the civil
servantg and other. Therefore, taking
intp account all those circumstances,
this is not a pittance. This is & resson-

reme Court Judges.

1 fully agree with Professor Hiren
Mukherjee that money is not every-
thing Why ghould it be everything?
But I do not think that money is no-
thing also. The facy i¢ that ag human
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beings, Bz judges are, they have to
live in clrcumstances where the econo-
mic and social impact is felt by them
as much as by others, Therefore,
while I do agree that one should not
hanker after 'money merely for the
sake of money, ag human beings, ag we
are, we cannot completely ignore the
thoney aspect of a person’s remunera-
oy, or this emoluments

There is an amendment given notice
of by Shri Somnath Chatterjee, aboul
which he spokge also I personally feel
that this is a matter which requres
to be considered 1 can tell you there
was a time when there was a demand
for judicial or gquasi-judiciai jnguiry
in every cate When anything hap-
pens a man wants that it must be a
judicial or quasi-judicial inquiry  And
no less a person than a retired o1 4
sitting judge was acceptable for such
enquiries There has been a criticism
ag to why we do not appoint, for ex-
ample, sitting judges WNow ithcre are
two reasons Firstly, it 1s not a fact
that we do not appoint In the jast
two years, almost a®8 a matter of
practice, we have appointed thing
judges for these enquiries If you re-
ecall the instances 1n the recent past
you will see that =itting judges have
been appointed But the other thing
iz that in a long drawn engwiry, if o
sitting judge is taken awav—it is true
that retired judge¢ somtime< take <o
¥ong and thev continue and do not
finish the enquirv—then i{ 13 not pood

(Interruptions)

v SHRI H R QOKHALE : But what
you to do? The Constitution re-
quires it,
{ Interruptions)
Let us not blame the retired Supre-
mg Court judge.
(Interruptions)
SHRY SOMNATH CHATTERIEE:
They ate very competent I know

" SHRI JL. R. GOKHALE : [ am not
talking +f their competency I am
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saying that some of thase ‘enguiries
ure delayed not because of the judges
only; they have been delayed for vari-
ous other remsons, and we, as msm-
bers of the ban, must equally ghare &
responasbality in that matter along
with judges In what way, these en-
quiries gpre prolonged by the members

enquary 1a 8 fact of which Mr, Chatter-
Jee should be aware,

MR CHAIRMAN: And also mem-
bers of the Government

SHRI H R GOKHALE: Everybody
conrerned What I mean to say is that
vou cannot pat u4 blame only on these
judges It 13 true that a judge does it.

SHRI SOMNATH CHATTERJEE- A
person who 1y reuring or has retired
1~ looking forward for appointment
Thut 15 the pont

SHRI H R GOKHALE That really
shotilg not bhe done Somebhody men-
tioned about—I do not know who—a
[ irticular mmstance when it was said
that two days or a few davs before his
retirtement

SHRI SOMNATH CHATTERJEE: I
will give vou g list

SHRI H R GOKHALE I do not
wani names But if such a thing has
happened, i1t should not happen.

SHRI SOMNATH CHATTERJEE:
There is a very recent instance, Mr
Gokhale

SHRT H R GOKHALE. There may
be an instance I am not saying that.
What T am saving 1= that it should
not be done What 1 wag saying was
not that it was not there; it may be
there What T was sayving was that
we should avoid doing that In fact, we
should not do that

With regard to the practice after
retiremaent, that was not raised by you,
that was raised by Frank Anthony. It
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is a sad state of affairs that the Sup-
reme Court Bar today is [ull of re-
tired High Court judges, apart from
the sorty spectacle which they make,
because most of them have not prac-
tized and do not command any ade-
quate practice. The other bad part 1s
that they deprive the new comung
up members of the Bar. A new baris
being built up in the Supreme Court
So far as I am concerned, whenever
any question of appointment of coun-
sel for Government cases, may be asa
Government Counsel or similar posi-
won, came up, I had stoutly decliwed
to congider any retired judge or anv
retiredq officer of the government
for taking wup these positions
us Government Counsels 1
insisted that leading ones among the
junior Members of the Bar ought to
be given this chance, because Gov-
ernment alone has a possibiity of
giving work to the jumor members of
the bar and the Government owe. an
obligation to the Bar that g junior bar
s built up.

(Interruptions)

SHRI SOMNATH CHATTERJEE 1
wish your wishes were translated intu
action. You have a Supreme Court
panel What about the State pancl”
People are monopolising there

SHRI H. R GOKHALE: T am telline
you about the apointments made bv
the Central Government ir any pane!
anywhere in the country. I can say
this with complete assurance that I
have declined to include a retired
judge or a retired officer of the Gov-
ernment,, ..

(Interruptions)
even in the High Courts.

SHRI SOMNATH CHATTERJEE
But there gre small panels A large
section does not get the benefits

(Interruptions)

But I know that there are a handfu!

of people who are getting the benefit

SHRI H R. GOKHALE: Do not sa¥
that; yoy are in Calcutta. The point
was with regard to a retired judge
We are dealing with that,
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(Interruptions)

I was siiving about a panel of the
Centrul Government, whether it is
here in Delhi in the Supreme Court or
it the High Court; and by any chance,
your Calcutta panel 18 not a smali
one.

18.00 hrs.

These are the matters which have
been taken into consideration in pro-
posing this Bill

I must refer to one thing more. It
his been said by at least two hon.
Members that judges have not been
confirmed because they had given
adverse judgments i1n this particular
casg or in that particular case, I must
say, this 15 not true Non-confirmation
has nothing to do with the judgments.
Recently 1 judge who had given the
largest number of adverse judgments
against the Government has not only
been confirmed but has been promot-
vd as the Chiel Justice of the High
cowrt The judicial pronouncement
has nothing to do with confirmation
or non-confirmation.

Sir, these are the main points which
hate hern made in the course of the
dehate

SHRT SOMNATH CHATTERJEE:
Are vou giving an assurance to consi-
der mv amendment?

SHRI H R GOKHALE: I have said
so 1 am in agreement with this and
we should consider it separately. 1
think. T have said that We will give
due consideration to it.

With this reply which covers almost
all the points, I command the Bfll to
the House to be taken into considera-
tion,

MR CHAIRMAN: The question is:

“That the Bill further to amend
the High Court Judges (Conditions
of Service) Act. 1954 be taken into
consideration.”

The motion was adopted.
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MR. CHAIRMAN: Now, we take up
the clauge-by-clause consideration of
the Bill

Clause 1. There is no amendment.

The question is:
“rhat Clause 2 stand part of the
Bill»
The motion was adopted
Clause 2 was edded to the Bill.

Clamse 3 (Amendment of Jection 17A)
Amendments made

Page 2, line 7—

for “and after sub-section
20 renumbered”
subatitue “and —
(a) in sub-section (1) as so re-
numbered, after the words “the
Pirst Schedule” the words “tretires

or” shall be, and shall be deemed
always to have been, inserted,

(1) as

{b) after sub-section (1) aus 80
amended” (2)

Page 2, line 21,—~
for “dies” substitue “retires, or dies” (3)
(Shrn H R Gokhale)
MR. CHAIRMAN, The question 1s
“That Clause 3, as amended, stand
part of the Bill”

The motion was adopted
Clouse 3, as amended, was added to
the Bilt.

Clause 4 was added to the Bill,
Clanse 4A (New)

SHRI SOMNATH CHATTERJEE' 1
beg t0 move:
Page 3—
after Hne 2 insert—

4 After pection 28A of the prin-
eipat Act, the following section shatl
be inserted, namely:—

uwsgAA. No retired Judge shall be
entitled to exercise any judicial or
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quasi-judicial functions in any mat-
ter, question or dispute, in which a
Government or a Government Com-~
pany as defined by the Companies
Act, 1038 or a body or authority
constituted or incorporated by any
Act of Parliament or of legishature
of a State or Union territory or un-
the administrative or financial con-
trol of a Government is s party or
is interested or in any manner con-
cerned or shall be eligible to be ap-
pointed to any office or post in res-
pect of which salary or allowance
will be payable out of the Conscli-
dated Fund of India or of any State
or of any Union territory.

Explanation —For the purpose of
thig section, Government will mean
the Central Government or the Gov-
ernment of 5 State or of a Union ter-
ritory.” (5).

MR CHAIRMAN' I put Amend-
ment No 5 [clause 4A (New)]moved
by Shri Somnath Chatterjee to the
vote of the House

Amendment No 5 was pu# and nega-
tived

MR CHAIRMAN: There 1s no
amendment to Clauses 5 and 6.
The question is’

“That Clauses 5 and 8 stand part
of the Bill"”

The motion was adopted.

Clauses 5 and 8 were added to the Bill.

Clause 7 (Amendment of the First
Schedule)

Amendment made:

Page 4, line 2—
for "service’ substitute “service
for pension” (4)
(Shri H. R. Gokhale)
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ME. CHAIRMAN: The question is:

#That <Clause 7, as amended,
stand part of the Bill”

The motion was adopted.

Clause 7, as amended, was added to
the Bill.

Clause 1 (Short title and Com-
mencement)

Amendment made:
Page 1, line 5,—

for “It shall” substitute—

“Save as otherwise provided, it
shall" (1)

{Shri H R Gokhale)

MR. CHAIRMAN: The question is:

“That Clause 1, as amended,
stand part of the Bill"

The motion was adopted.

Claguse 1, as amended, was added to
the Bill,

The Enacting Formulg and the Title
were added to the Bull.

SHRI H. R. GOKHALE: I move:

“That the Buill, as amended, be
Passed.”

MR, CHAIRMAN: The question is:

“That the Bill, as amended, be
passed.”

The motion was adopted.

——

306

18.06 hrs.

SUPREME COURT JUDGES (CON-
DITIONS OF SERVICE) AMEND-
MENT BILL

MR. CHAIRMAN: The Supreme
Court Judges (Conditions of Service)
Amendment DBul] is alsp the same as
the previous one. So, we need not
repeat it

SHRI SOMNATH CHATTERJEE
{Burdwan) I wan. an assurance in
respect of this Bill also,

THE MINISTER OF LAW, JUS-
TICE AND COMPANY AFFAIRS
(SHRI H R GOKHALE): Not assu-
rance; I will say, I will consider it.

Sir, I do not want to Trepeat my
sneech It 1s practically the same as
the previous Biil with some minor
variations, I beg to move'*

“That the Bill further to amend
the Suprcme Court Judges (Con=-
ditions of Service) Act, 1958, be
taken min consideration.”

MR. CHAIRMAN: The question is:

“That the Bill further to amend
the Supreme Court Judges (Con-
ditions of Service) Act, 1958, be
taken into consideration.”

The motion was adopted.

MR. CHAIRMAN: We take up
clause-by-clause consideration.

The question is:

“That Clause 2 stand part of the
BilL»

The motion was adopted.

*Moved with the recommendation

of the President.



