Direct Taxes
(Amdt.) Bill

there is no question of advanced and
backward areas. Really speaking,
the concept of backward areas has
peen evolved to see that certain spe-
cial concessions and facilities can be
made available to help industrial de-
velopment to those areas. 'Lhat is the
main object. I have no douk! the
House will go into it, but you will
have to evolve some sort of common
criteria for this matter because once
we accept the concept for the purpose
of planning, then it must be applica-
ble for all purposes. You cannot say
ithat for the purpos: of income-tax
facilities, one area is a backward area
and for agricultural and other deve-
lopment some other area is a back-
ward area. We cannot have that dis-
tinction.
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I know the backward area concept
has been evolved by the Planning
Commission taking into consideration
many criteria, such as, what is the
urbanisation of the area, what is the
spread of industry in the area, what
are the infra-structure [facilities
available there, communicationg and
other things. These matters have
been taken into consideration. Cer-
tainly the Select Commitiee can call
some one from the Planning Com-
mission to advise it on this matter.

These are some of the things 1
wanted to say. When 1 say I am
aggreeable to reference to a Select
Committee, I do not mean to say that
1 have accepted many of the criticisms
levelled against the Bill. It is on the
basis that I say that certainly the
Select Committee zan consider this
Bill.

AN HON. MEMBER: You have an
open mind.

SHRI YESHWANTRAO CHAVAN:
I have normally an open mind, but
not open at bolth ends and therefore
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there is nothing in the mind at all. I

am prepared to listen to all points of

view. Therefore, I hope the House

will accept my Motion.

MR. DEPUTY-SPEAKER:
question is:

The

“That the further debate on the
Direct Taxes (Am:sndment) Bill,
1973 be adjourned to next week".

The motion was adopted.

16. 26 hrs.

[Sur1 K. N. Tiwary in the Chair|
FOREIGN AWARDS (RECOGNITION®
AND ENFORCEMENT) AMEND-
MENT BILL

THE MINISTER OF COMMERCE
(PROF. D. P. CHATTOPADH-
YAYA): Sir, I beg to move:

“That the Bill to amend the
Foreign Awards (Recognition and:
Enforcement) Act, 1061, as passed
by the Rajya Sabha, be taken into
consideration."”

Sir, this Bill seeks to amend sectinn
3 of the Act so as to bring it outl
clearly that it is intended to imple-'
ment fully Article II of the New York
Convention on the Recognition and

Enforcement of Foreign  Arbitral
Awards, 1958.
The Foreign Awards (Recogniticn -

and Enforcement) Act, 1961 was en-
acted by Parliament in order to give -
effect to the Convention on the Recog-
nition and Enforcemcnt of Foreign
Arbitral Awards, done at New York
op the 10th June, 1958. Its object was
speedy settlement of disputes arising
in the course of international {irade
through arbitration. Article II of the
Convention reads as follows:

“l. Each Contracting State shall
recognise an agreement in writing
under which the parties undertake
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to submit to arbitration all or any
ditfferences which have arisea oOr
which may arise between them in
respect of defined legal relationship,
whether contractual or not, concern-
ing a subject matter capable of
settlement by arbitration.

2. The term “agreement in -wyriting”
shall include an arbitral clause in
a coniract or an arbitration agree-
menl, signed by the parties or con-
tained in an exchange of letters or
{elegrams.

3. The Court of a Contracling
State, when seized of an action in &
rnatter in  respect of which the
parties have made an agre¢ment
within the meaning of this article
shall, at the request of one of the
parties, refer the parties {o arbitra-
tion. unless it finds that ine said
agreement is null and void, inopera-
tive or incapable of being performed.”

This Article and other Articles of
‘the Convention are set out in the
Schedule to the Act.

Article II of the Convention is
sought to be given effect to by Sec-
#ion 3 of the Act which reads as
follows:—

“Notwithstanding anything con-
tained in the Arbitration Act, 1940
or in the Code of Civil Procedure,
1908, if any party to a submission
made in pursuance of an agreement
to which the Convention set forth
in the Schedule applies, or any per-
son claiming through or under him
commences any legal proceedings in
any Court against any other party
to the submission or any person
claiming through or under him in
respect of any matter agreed to be
referred, any party to such legal
proceedings may, at any time after
appearance and before filing a
written statement or taking any
other step in the proceedings, apply
to the Court to stay the proceedings
and the Court unless satisfled that
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the agreement is null and void, in-
operative or incapable of being per-
formed or that there is not in fact
any dispute between the parlies with
regard to the matter agreed 1o he
referred, shall make an order staying
the proceedings”,

It 13 clear from Paragraph 3 of

Article 11 that the Coxvention
contemplated that the Courl of a
contracting State would refer the

parties to an agreement to arbitration
in case any proceedingg are taken
before it in respact of a matter which
is referable to arbitration. The Gov-
ernment of India ratified the whole
Convention and the 1961 Act was
enacted to give eflect to the various
Artirles of the Convention including
Article II. However, the question has
arizen as to whether Section 3 of the
Act as it is worded now actually
givey elfect to Article II of the Con-
vention. The controversy has arisen
because of the use of word “submis-
sion” in Section 3 of the Act. The
Supreme Court of India has read into
the word “submission” occurring in
Section 3 of the Act the following im-
plications: —

(i) there should be reference to
the arbitral body;

(1i) the reference should precede
the institution of the civil
suit.

In other words, the Supreme Court
has interpreted Section 3 to mean
that Court can grant stay of proceed-
ings only if there is an actual arbit-
ration pending at the time its juris-
diction is invoked, Though the Con-
vention contemplated a stay of pro-
ceedings when there is an arbitration
clause in the Commercial Agreement,
the Supreme Court did not consider
the existence of ap arbitral clause it-
gelf as sufficient grounds for stay of
the proceedings.

However, it is worthy of note that
even the majority judgement does
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not dispute the proposition that the
1961 Act has been enacted to give
.effect to the Convention on the Recog-
nition and Enforcement of Foreign
Arbitral Awards done at New York
~n 10th June, 1958 to which India is a
party.

The effect of this amendment would
Le that the more existence of an ar-
hitration agreement would be enough
4o stop Court proceedings. This
amendment would cover all legal
proceedings which are yet {o be insti-
futed (including cases in which no
dispute has arisen and also cases in
which proceedings have not yet been
instituted although a  dispute has
arisen), whether the cause of action
for such proceedings has arisen before
the date of the amendment or whe-
ther the agreement containing an
arbitration clause was entered into
prior to, or after, the date of the
amendment.

Sir, I now beg to move that the
Bill to amend the Foreizn Awards
{Reconition and Enforcement) Act,
1961, as passed by Rajya Sabha, be
taken into consideration.

MR. CHAIRMAN. Motion moved:’

“That the Bill to amend the Forei-
gn Awards (Recognition ond En-
forcement) Act, 1461, as passed
by the Rajya Sabha, be taken inio
consideration.”

SHRI BIREN DUTTA (Tripura
“West): There is nothing objectionable
in this Bill. But I want to draw ihe
attention, of the Minister that the
acceptance of this convention some-
times may go against the people of our
country and it may, in fact, weaken
the people of our country. There are
some instances whare people from
developed countries are in a better
position to bargain through these con-
ventions. Sometimes when  people
from foreign countries are involved, a
person from our country becomes the
+weaker partner and cannot contest in
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a betler way. So before effectinog thuse
measures, Government should assure
us that after acceptance of ihis con-
vention the parties in India will not,
in any way, be jeopardised. If this
particular aspect is taken care of
there is nothing to oppose in this Bill
and, therefore, I support it.

*(SHRI S. AL MURUGANANTHALRI)
(Tirunelveli): Sir, I would like to say
a few words on the Foreign Awards
(Recognition and Enforcement) Amend-
ment Bill, 1973. A convention on re-
cognition and enforcemet of foreign
arbitral awards was adopted in 1958
and it came to be known as New
York Convention. This convention
was ratified by our Government and
to give effect to the Articles of the
Convention an Act was passed by the
Parliament in 1961.

Sir, the hon. Minister while mov-
ing this Amendment Bill in the Rajya
Sabha hag stated that this Amendment
Bill became necessary as g result of a
different interpretation given to the
word “submission” by the Supreme
Court. This has been restated by the
hon. Minister just now. I would like
to know when the Supreme Court
gave the judgment in regard to the
interpretation of the word “submis-
cion” and if there had been a long
time-lag between the date of judg-
ment and the date of introduction of
the Bill in Parliament, I would like
to know the reasons for the delay in
getting this amendment Bill passed.

1t is a matter of our experience that
many parties in our country und note-
ably public sector units enter into
various commercial agreements with
parties in Western countries for the
supply of machinery and the spare
parts. It is also common knowledge
that some of the machinery supplied
by the Western countries were defec-
tive and were not conformity with the
specifications laid down in the ordgr
for supply of such machinery. This

T ¥The original speech was delivered in Tamil.
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kind of situation has put the public

sector unit into all kind, of difficuliies.

The reports of the Commission on
FubKe Undertakings give any number
of instances of this nature.

Sir, I think it is pertinent to ask
what action was taken by the Public
Scctor Units taking advantage of the
provisions of the Foreign Awards
{Recogniation and Enforcement) Act,

To cite an instance, a West German
firm supplied a boiler and spare parts
io the Cochin Division of FACT. It
was expected then that that wunit
would produce thousand tonnes of
urea but it turned out that the machi-
nery supplied by the firm could pro-
duce only four hundred tonnes. The
Western Capitalist countries supply
third rate machinery and inferior
technical know how inspite of the
specifications enumerated clearly in
the agreements. It is a pity that ne
cencrete action was taken or contem-
plated against such offending foreign
monopoly firms,

It is an admitted fact that the socia-
list countries are careful in ensuring
that the machinery supplied to our
ceuntry are according to the specifi-
cations given in the agreements.
Take the case of Bhilai Steel Plant
which has been erected with the as-
sistance of the USSR. Today Bhilai
Eteel plant stands out as the most
efficient steel plant and there have
Leen no complaints of defects in the
plant and machinery. Now, let us
contrast it with the position obtaining
in the Rourkela steel plant which has
Leen set up in a collaboration of West
CGerman firms. Rourkela steel plant
bis come to be known as a sick steel
plant and its produ~tion is very low
thanks to the defective plant and
machinery by West Germany compa-
nes.

Sir, to quote another instance, 1
would refer to the Modern Bakeries
J.td,, which is a public sector under-
1aking, This undertaking entered into
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an agreement with an Italian firm for
a specified machinery. The Italian
firm in total disregard of the specifi-
cations mentioned in the agreement
supplied entirely a diflerent machinery
to the Modern Bakeries Ltd. This is
the state of affairs now prevailing in
our country.

While concluding Sir, I would once :
again urge the hon. Minister to en-
sure that the Foreign Awards (Re-
cognition and Enforcement) Act is.
taken advantage of by the Indian
Parties and sec that the foreign mono-
poly companies get away by supply-
ing third rate machinery in violation
of the specifications mentioned in the-
Agreements. With these words 1 con--
clude.

ot geR W weEw ({IAT)
wumfs wEEy, wAT weney o faguw
A & ¥ v &7 @ aar g |

gHIT 2V F AW AT & ST HAA
W, I OH ATAT SwrT &7 qfeut
w &1 F wwe aga fedi aw =R
77 & (ow & guv gw st agy ofw
2 & (s s #r Wi owr
guary ¥ ¥a7 GFar w@r g, @39 &
F = W& WS siefi & 1 gHl
sfefiafs & 28 #ar awn =ifgr 7
1 ZH Fgw q@dl| H @O @A
wifgm, ar afeqer wAwr wfz F 99
wix & wrd W gifa g g, 96 §
fr qumEs ¥ @A § 9FW ST
wifgr 7 ufs gamas & @7 8 an
I5T4 W FEA §, a1 & AST ISF
s =iz

g ¥ T aur § f fafwa Wt
wifs & fAT sgre & &1 1w aw f5a
srr &, fasea & FO07 41 TS W
FITT & 97 a1 & afg ¥ W g,
foa & gn wfgs fadefr gar &Y wedh
o gare am A maw gifv gt g
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0 = #¥ Ifaa swaeqr # ¢ siige fa
B9 A % "7 M A qIAT AHA
WS qF AT TZ ¥ A A TF |

yg faggs =dtss e &
fror Famew AT F ITed & a@r
g A Ag, HwEE T F
faerer aqifaigr 1 sw fadgs
1 agaeERd  Smr s fge

a1 & gmar g g faer o fad
t wrfa 7gf §rrc1 g F EHET
T gl

*SHRI J. MATHA GOWDER (Nil-
giris): Mr. Chairman, Sir, on behalf
of my party, the Dravida Munnetra
Kazhagam, I wish to say a few words
on the Foreign Awardg (Recognition
and Enforcement) Amendment Bill,
1973 which has been moved by the
hon. Minister of Commerce, Dr. Chat-
topadhyaya.

1 read through the speech of the
hon. Minister of Commerce in the
Rajya Sabha when this Bill was pilot-
ed by him there. I agree that this is
& very small legislative measure. But
I would like to point out that the
implementation of the provisions of
the parent Act has got international
implications. I would also like to
say that, unless the provisions of the
parent Act are understood and im-
plemented properly, our public sector
undertakings have no chance of be-
coming profitable and successful un-
«dertakings.

I am a member of the Public Un-
dertakings Committee of this House
and I know how the public undertak-
ings are deprived of uptodate techni-
cal know-how and machinery from
the suppliers in the foreign countries.
1 will give you one or two examples
here. The Modern Bakeries of India
entered into an argeement with a firm
in Italy for the supply of specified
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bun-making machinery. But the firm
in Italy supplied an entirely different
machinery. The name of the machi-
nery was different and the capacity of
the machinery was also different from
the one required by the Modern Bake-
ries, The Modern Bakeries, without
even a mild protest, accepted the
machinery, solely guided by the con-
tention of the firm in Italy that the
machinery supplied was no different
from the one desired by the under-
taking. Similarly, the machinery sup-
plied to the Hindustan Photo-films
Company, another public sector un-
dertaking, located in my constituency,
The Nilgiris, was also defective and
outdated. I know personally that
this undertaking is now in the process
of replacing the entire machinery. In
these circumstances, how do you ex-
pect the public sector undertakings to
function effectively, efficiently  and
profitably?

As has been pointed out by the hon.
Member who preceded me, if today
Rourkela Steel Plant happens to be
beset with manifold problems, it is
mainly due to the third rate machin-
ery and technical know-how supplied
by West Germany. If you go through
the Reports of the Public Undertak-
ings Committee, you will come across
such instances in plenty.

I begin to doubt whether the mana-
gements of our public sector under-
takings are even aware of the New
York Convention on recognition and
enforcement of foreign arbitral awards
convened in 1958, the Act that the
Government of India passed in accept-
ance of this Convention and how to
invoke the provisions of this Act when
they are faced with non-compliance
of contractual obligations by the
foreign firms. I would suggest that
the Declaration made at this Conven-
tion and the subsequent Act that the
Government of India formulated later
must be made available to all the
public sector undertakings. The pro-

*The original speech was delivered
2100 LS—10

in Tamil
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visions of this Act also must be im-
plemented vigorously. Unless this is
done, I am afraid that the public sec-
tor undertakings will continue to go
on the path of annihilation. While
speaking in the Rajya Sabha, the hon.
Minister stated that in international
dealings there should be the policy of
give and take. I do not agree with
him in this matter. This give and
take policy should not be detrimental
to the interests of our public sector
undertakings.

Before I conclude, I would say that
it is not ecnough that the parent Act
Is sought to be amended through this
a_:nending measure just to clarify the
&ituation as a result of certain inter-
pretation by our Supreme Court. It
should be ensured that this Act is im-
plemented in right earnest to secure
the intercsts of our publiz sector un-
dertakings. The foreign suppliers from
rich capitalist countries should not be
allowed to exploit our nascent public
sector undertakings. You know, Sir,
that there are so many collaboration
agreements entered into by the Gov-
ernment of India and also by the
public sector undertakings. I would
conclude by saying that there should
be no hesitation on the part of the
Government to invoke the provisions
of this Act wherever necessary.

SHRI K. NARAYANA RAO (Bo-
billi): Mr. Chaitman, I have no desire
to make any elaborate speech on a
subject which is very simple, as the
hon. Minister has said. I want a clari-
fication as to the understanding by the
contracting parties of the content and
meaning of article 3 of the Geneva
Convention. If it is amended in con-
formity with the understanding of the
other parties, then it is all right
Otherwise, I think it may amount to
a deparature from article 3 of the
Convention. I want this to be clari
fled.

SHRI D. D. DESAI (Kaira): Sir,
we have to live in  the International
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community and have two-way traffic.
Of late we are entering into a large
number of contracts on either Gov-
ernment to Government basis or bet-
ween private parties. We are also
having disputes and the awards are
declared sometimes in the Indian
courts and sometimes in courts out-
side India. Laws differ from country
to country and sometimes it is difficult
to enforce the aecision or judgment
given by the courts of one country in
another country. When we enter into
contract there is usually a tussle whe-
ther the contract should confirm to
Indian laws or the laws of the other
contracting party. At a time when
speed and efficiency are the need of
the hour in establishing projects or
undertaking some activity in some
sphere of life, this does not either save
time or cost. Therefore, while wel-
coming this Bill, I would request the
Minister to consider whether it would
not be in the better interests of the
country to have enacted standards
which are accepted now in the inter-
national field. Today the socialist and
capitalist countries have a substantial
exchange of goods, services and also
collaborations in certain projects. To
that extent, we have here a good
beginning.

While welcoming this beginning, I
would make an earnest appeal to the
Government thal still much are re-
quires to be done to expedite the
activities. In fsct, our country when
it became independent inherited laws
which were sulstantially of the last
century. The ljast century was not
intended for Indian dewvelopment. It
was, in fact, inlended to enslave the
country and to kezp it that way. The
present tempo that we have in mind
or the tempo that we want to develcp
in the country today does not provide
such delays or such sort of out-dated
ways of operating on international
plane. So, while welcoming the Bill
and enable the Awards which have
been declared ip the courts to be en-
forced, I would also suggest that
reciprocity is maintained.
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With the institutional growth, and
with the economatries of the modern
world, it would also need a certain
amount of looking back into the exist-
ing and projected operations and ex-
isting laws as applied to existing ope-
rations. To be specific, 1 would say
that in any collaboration that the
Government may enter, either it is in
respect of obtaining technological ser-
vices of individuals or corporations,
there is always a tussle whether the
Iaw of India would be applicable or of
other countries. Somehow or other, if
we can put an end to this sort of wrangl-
ing by uniform practices, particularly,
as some of the countries, even in th:
eastern part of the world, have done
including the Soviet bloc and China,
that would be better. In fact, recent-
ly, 1 was told that it is very pleasant
and worthwhile to deal with China
than with India. This is something
which is unusual because we are 8
free country and it should not be diffi-
cult to deal with India as compared
to China. But the fact remains that
the things grit more complicated in
India or sometimes they feel that
the deals cannot be interpreted pro-
perly or the results would be deteri-
mental to the contracting parties,

With these words, I welcome the
Bill and, I trust, the Government will
take into consideration a few sugges-
lions that I have made.

THE MINISTER OF COMMERCE
(PROF. D. P. CHATTOPADHYAYA):
Mr. Chairman, Sir, I must thank the
hon. Members who have participated
in the discussion of the Bill. As I
have said already, the scope of the
Bill is very limited.

We live in a world where we have
to enter into commercial agreements
with other countries. As you will
find, it has been made clear in Section
8 or article 2 of the Convention that
once we enter into an agreement, whe-
ther it is an individual or a firm or
a corporation of India with an indi-
vidual or a firm or a corporation of
anuther country, this Convention ap-
plies. It has been stipulated that when
this thing is referable to a particular
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arbitration, then it should not be taken
to a particular court.

Now, the whole controversy is whe-
ther a particular case of action should
be taken to a court of this or that
State, wherein the individual or the
firm js or is acting. Now we are in
a difficult position here: if we accept
the Supreme Court judgment which
interprets that, if there is an actual
submission of a case, of an action, be-
fore a particular tribunal, then the
Convention is not applicable; but the
Convention to which we are a party
and which we have ratified is abun-
duntly clear that, whether it is actu-
ally taken to arbitraticn or not, whe-
ther it is actually submitted or not,
mere existence of arbitration clause
in the agreement between the con-
tracting partieg is enough to kegp the
cause of action outside the court pro-
cecdings.  So, unless we endorse the
view of the New York Convention to
which we are a party and which we
have ratified, it will create avoidable
complications in our internationa)l
agreements—in the agreements which
we ourselves individually or as a cor-
porate body enter into with other
countries. So, to avoid these compli-
cations, this Amendment Act has been
brought before the House. Its object
is limited.

Suggestions have been made by the
hon. members to see that the qualitics
—ejther exported or imported—con-
form to a certain standard. We shall
look after that; that is actually looked
after in terms of some other Acts.
This Bill has a very limited purpose.
Since we are committed to it in
principle and, secondly, since we will
be in a difficulty if we do not adhere
to the Convention because similar Re-
tion may be taken by other Stales,
other parties, taking all these things
into account, we should not hes!{ate to
approve the Bill as every hon. mem.
ber has agreed.

With these words, I suggest that
the Bill may be passed
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SHRI K. NARAYANA RAO: I want
to seek clarification. What is the un-
derstanding by the other parties to the
Convention?

PROF. D. P. CHATTOPADHYAYA.:
Every party who is a contracting party
to this Convention is subject to the
clauses and provisions of the Conven-
tion. (Interruptions)

MR. CHAIRMAN: The question is:

“That the Bill to amend the
Foreign Awards (Recognition and
Enforcement) Act, 1961, as passed

by the Rajya Sabha, be taken into
consideration.”

The motion was adopted.

MR. CHAIRMAN: There are no
amsndments at all. So, I shall put
Clause 2, Clause 1, the Enacting For-
mula and the Title together to the
vote of the House.

The question is:

“That Clause 2, Clause 1, the En-
acting Formula and the Title stand
part of the Bill.”

I'he motion was adopted.

Clause 2. Clause 1, the Enacting For-
mula and the Title were added to the
Bill.

PROF D. P. CHATTOPADHYAYA:
Bir, I move:

“That the Bill be passed.”
MR. CHAIRMAN: The question Is:
“That the Bill be passed.”
The motion was adopted.

18.55 hrs.
]
STATE BANK LAWS (AMEND-
MENT) BILL

MR. CHAIRMAN: Now we iake
wp the State’ Bank Laws (Amend-
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ment) Bill. Three hours have been
allotted for this Bill. Shrimati

Sushila Rohatgi.

THE DEPUTY MINISTER IN THE
MINISTRY OF FINANCE (SHRI-
MATI SUSHILA ROHATGI): I move:

“That the Bill further to amend
the State Bank of India Act, 1935
and the State Bank of India (Subsi-
diary Banks) Act, 1959, as passed
by Rajya Sabha, be taken into consi-
deration.”

This Bill seeks to amend certain
provisions in the two Statutes gov-
ering the State Bank of India and its
Subsidiaries. I shall, at this stage,
mention the relatively more impor-
tant amendments embodied in the Bill.

As the House is aware, we have ap-
pointed two representatives of em-
ployees, one from among the work-
men and the other from among the
officers, on the Board of Directors of
each of the 14 nationalised banks. We
propose to provide for similar repre-
sentation in the Central Board of the
State Bank of India and the Board
of Directors of each of its seven Subsi-
diaries, by having two additional
Directors on each of those Boards, one
to represent the workmen and the
other the officers of the bank concern-
ed. These employee directors are
proposed to be appointed by following
the same procedure as was done in
the case of the nationalised banka.
The procedure for appointment of em-
ployee directors in the case of the
nationalised banks is laid down in the
Scheme framed under the Nationalisa-
tion Act. In the case of the State
Bank of India and its subsidiaries, we
propose to lay down similar procedure
in the rules and, accordingly, we pro-
pose to amend the Act to take powers
to frame the rules for this purpose,
The provision regarding the term of
office of an employee director on the
State Bank or a Subsidiary Bank will
be on the same lines as in the case of
an employee director on a nationalis-



