Pondwhery
w7 Budget and

e durity the course of the discussion.
Ong is the constitutional end legal as-
poct, I think thy House has exten-
sively discussed this and the Law Mi-
nister has andwered every point. ©On
the question whether the Presidential
Order was constitutional gnd valid I
can only quote from what the Law
Minister has said. That I do not want
to do and take the time of the House.
this question was discussed earlier and
also at the time of placing the Order
on the Table.

The other point raised was about
the political question of the constitu-
tion and fall of the Ministry, the
House is aware of the circumstances
i which the Ministry was formed and
also the circumstances in which it
fell. I would not like to go into this
matter.

Some specific points were raised by
Shri Viswanathan, It would not be
correct to say that Pondicherry har
been neglected. There has been de-
finite progress. As can be seea fiom
the budget estimates for the last six
years. In 1969-T0 the budget estima-

tes were vof the order of Rs.
863 lakhs. By 10873-T4 it went
up to Rs. 1,501,44 lakhs. As far

as the Plan is concerned, Rs. 400
lakhs have been provided for 1A74-75
for the Staie Plan schemes, which is a
high target, as far as Pondicherry is
concerned. The Planning Commission
has approved an outlay of Rs. 525
crores, comprising Rs. 4 crores as Cen-
iral assistance and Rs. 1.25 crores as
State resources. The Plan Outlay is:
Agriculture—Rs, 131 lakhs; Irrfgation
and Power—Rs. 37.78 lakhs; Industry
and mining—Rs, 20.17 lakhs; trans-
port and Commynications—Rs . 34.98

lakhs; Sacig Jﬂl.ﬂ 1akBe
As wm out of the Budget
&mﬂ Re. 15.0144 crores, Educa-
.an outlay of Rs. 262.78 pkhs.
It is alsp kmown g:t
of literacy in an
e aativag) o ‘E?u
the natipng) average of per oent.

CHAITRA 25, 1806 (SAKA)
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He referred to a Central Univer:ity
be sot up in Poodicherry. There is
wp a Central Uni-

%

has also been imitiated for making
education free up to the degree level

A proposal to set up a thermal plant
has been accepted in printiple by the
Planning Commission,

About housing to which a reference
was made, {t is given in the Explana-
tory Memorandum that there is an mn-
cremse in the Budget estimates for
housing. This js intendeq to cover land
acquisition and allied schemes, inclu-
ding free distribution of house sites to
landless workers under the Minimum
Needs Programme,

With these words, I commend

Budget proposals for the
ance of the House.

MR. CHAIRMAN: The question 1s:

“That the respective sums not ex-
ceeding the amounts on  Revenup
Account and Capital Account shown
in the third column of the Order
Paper, be granted to the President,
on account out of the Consclidated
Fund of the Union territory of Pon-
dicherry to defray the charges which
will come in course of payment dur-
ing the financia] year cummencing
from 1st Aprfl, 1974, tn respect of
the heads of demands ent:req in the
second column thereof—

Demands Nos, 1 to 32 and 34"
The motion wds adopted.

the
accept-

14.18 hrs.

[MRr. DeruTY-SPEAKER in the Chalr)
mnmcmmr APPROPRIATION
(VOTE ON ACCOUNT) BILL® 1874

THE MINISTER OF STATEIN THE
MINISTRY OF FINANCE (SHRIK. R.
GANES: T beg to' move for leave

*Published in Gazefte ‘of Indla
15-4-74,
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to introduce a Bill to provide for the
withdrawal of certain sums #rom and
out of the Consoclidated Fund of the
Union territory of Pondicherry for
the services of a part of the financial
year 1974-75.

SHRI SEZHIYAN (Kumbakonam):
Sir, T rise to oppose the introduction
of the Pondicherry tion
{Vote on Account) BIill, 1974,

I am fully aware that under Sec-
tions 20 and 81 of the Unfon Terri-
tories Act, it has been clearly stuted:

“As soon may be, afier the grants
have been made by the House,
therc shall be introduced a Bill to
provide for the Appropriation out
of the Consolidated Fund ...”

This is on par with article 114 of the
the Constitution, Now, the demands
have been granted and there shall be
an Appropriation Bill introduced
But I am opposing that one. The
simple reason is that the present
Appropriation Bill, in the form in
which it is being sought to be in.
troduced, is not the usual form of
Appropriation Bill; it tries to intro-

{
¥

(Vote om Account)

[ concede, I gave a note wherein I
suggested that amounts already with-
drawn under the Presidential Order
out of the Consolidated Fund of the
Union Territory of Pondicherry
should be regularised, I gave &
model Appropriation Bill wherein
under Clause 3 I gave the form by
which all the withdrawals till the
date of commencement of the Act
could be regularised I do not deny
that The whole besis on which my
suggestion was prepared rested on
the opening sentence of the note it-
self where I have said:

“Regarding the question of
authorisation of withdrawal of
sums of money from the Consoli-
dated Fund of the Union Territory
of Pondichery, it is obvioug from
the objections raised in this House
and the ruling given by the Speaker
that withdrawals from the Conso-
lidated Fund could and should
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gone on record to say:

“T wint to reiterate that the Gov-
ernment’s position is that the
order i, legal and Government will
establish it before the court when
the time comes.”

1 have given hum a golden opportuni-
by filing u writ petition in the Madras
High Court, If he still feels, if the
Governmnt still holds the opinion,
that the Presidentia] Order is fully
valid and legal, I would request him
to utilise this opportunity—and not
to take refuge under anything else—
to argue out the case, Let us, once
and for all, have it decided in a legal
way., The case has been posted for
the 22nd. I hope the hon Minister
will instruct the counsel, whichever
eminent lawyer msy be appearing
on behalf of Government, to see that
the case iy heard and a decision comes

BERFEFEREE
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’ig Eopig
Rkt
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One thing that baffles me is that
Shri Gokhale said the other day that
he was quite clear about the validity
of the order. Only two pesitions
can exist. Either the Presidential
Order is valid in which casé no re-
gularisation and no wvalidation is
called for as he contemplates to do in
the Appropriation Bill. Otherwise, if
they take the position that it i in-
valid, then they can put the deeming
clause, But they want to have 1t
both ways, They are in two minds.
They want to confuse us, in fact they
are confused, They want to cloud
the entire issue. You take a catego.
rieal stand.

If they feel that the Presidential
Order is valid, then clause (8) of the
Appropriation Bill ig superfluous
and redundant and is not called for at
all. In no Appropriation Bill such a
clause you will ind. What do they
say in clause (3) which is the crux
and which is the burden of thy entive
Bilit They have put clause (3)
which says:

“For the removal of doubts, t is
hereby provided that notwithstand.
ing anything in the Government
of Union Tervitorle; Act, 1963, any

sums withdrawn frem the Commoli-

:
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of or gffer the st
d&y of April, 197% and before the
commencement of this Act in pur-
mdﬁ&‘&&?d ﬂum
m be dsémed 'ty have been
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MR. DEPUTY SPRAKER: You are are doubts the proper prgcesdure in
going into the provislons of the Bjll.  drafting the B} is to give explena-
I am not preventing you. Shquid it tory note. Whenever there .
not hefter come st the of con. doubt, it needs clavification, 8

phraseology
whether the Bill should be introduced removal of doubts’, We will become
or not. All these may come later. 2 laughing stock if such a Bill goes
into our statute-book saying, “for
the removal of doubts’ One more
SHRI SEZHIVAN: I do not want pecullar and funniest part 1s this.
the time of the House but Yoy can give retrospective validity
that is the thing which makes the {5 g thing, to regularise a mistake
character of the Amnpd:g@ Bill committed. But, for doubts enter.
usial  tained, can you give retrospective
form, this deeming clause they have effect? Can vou remove retrospec-
tried . This is not new. tively a doubt? Has this been done
It ig quite a common practice that in any plece of legislation? Deeming
a provision or an Act of provision is not a new one. I will
Or take one example. In Artic'e 81A a
struck down by the court, & new deeming provision was put. The pro-
legiglation is always brought by WB¥  vision wag put by the Constitution
of an amendment giving retrospec- (First Amendment) Bill of 1851
tive effect or providing for a deem- gaying: ‘After Article 81 of the
ing eclause to make the correction, (Constitution, the following Article
This is always done to correet am  ghj]] be inserted and shall be deemed
error, to regularise an irregularty giwavs to have been imserted, name-
and to validate an invalid order. The |y ' S, this is what has been done
deeming clause by itself means that there, namely, to give wvaldity for
an irregularity has occurred of &R those land legislations which were

deeming provision. T his case, it In Shankarl Prasad case the
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focts, ¥ will aliow the deeming pro-

SHRI SOMNATH CHATTERIEE vision bug you camnet have i both
(Burdwan): 1 is yours, wags Iw the statement of oljests of
the Constitution Ameudment Bl

SHRT SEZETYAN: Sir, we are thay magde this thing abeeludely cleer
clear that It is invalld. 12 they 'Rhe Zamindasi Aboliion msesure
clear, then where s the was the feremost plase of secint: wei

fave legitlpiian and this wey sttached
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Appropriation Bill

The Bii sald: Subsequent judicial
decisions, nlerpreting Articles 14, 19
and 31 bave raised serious difficulties
in the way of Uniom and States put-
ting through other and equally
important soclal welfare legislation
on the desired lines’ etc. K you are
clear that the Presidemtial order has
created difficulties in a lega] wny,
say so; not the kind of difficulties
which you expressed the other day,
saying, Budget papers were reciiwed
at 12—30, I did not have any time fo
rome before the House to get that
sanctioned etc. and arrogating to
come before the House to get that
at 12—30, { did not have any time to
vourself the power of Parliament
Therefare, they should make this
thing quite clear. First let us ac-ept
the position that the Presidentia)
Order is invalid. Then on that basis
we can proceed. So, this clause has
to be recast and it cannot be as it
is here. That is why I have given an
amendment, My submission is that
it should be in the proper form, In
the present form. it should not be
accepted by the House.

Whenever we go in for retrospec-
tive legislation, whenever a deeming
provision is put, care should be taken
not to take away any existing rights
Crajes says en Statute Law: Perhaps
no rule of construction is more firmly
established than this that a retrospec-
tive operation i not to be given to
a statute so as to Impair an existing
right” So, in this case, the existing
sight is the right of Parllament. They
are going to impair the existing right,
namely, Parliament’s right, to grant
or withhold the funds. What will
happen ¥ you allow the present thing
toge! A I mentioned atready.

The Constitution does net say that
{mﬂmﬂd:l;boﬁﬁquulg?:-.
month of ¥ebmuary hm‘ And
lo.cwn‘
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“The most important power vest-
ed in any branch of the Legislature
18 the right of imposing taxes upon
the people and of voting money for
the exigencies of the public ger-
vice, The exercise of this right by
the Commong is practically a law
for the annual meeting of Parlia-
ment for redress of grieviaces;
and it may also be said to give to
the Commons the chief authority
in the state. In all countries the
public purse is one of the main
instruments of political pewer; but
with the complicated relations of
finance and publie credit in Eng.
land, the power of giving or with.
holding the supplies at pleasure is
one of absolute supremacy.”

This is an absolute supremacy, the
chief authority, on which the Par-
lament's structure is raised which

we asked for time, the Ministe~ for
Parliamentary Affairs said: ‘Why
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five years, we have been building
the nascent democracy .n this coun-
try. In this silver jubllee  year,
twentyfifth year, let not the Parlia-
ment sit mute and silent to see th_e
death warrant being winw‘ I{:e this

I hope, you not a
puﬂyﬁm'? and, we refuse to be a party.
1 would appeal to the Coungress
Members also not to teke it as a nact,”
issue, Today we may be here and
you may there, But, this is gyig 1
be a growing institution; fo- cen-
turies to come, you have to lay down
a precedent. De not allow th: par-
liamentary righte to be trampled ]ik_s
thie—it is not our right alone and .
18 your right also and it is the right
of the House. The rights of the House
are supreme, Flease, therefore, safe-
guard the supremacy and the power
of this Parliament.

With these werds, I oppose totally
tooth and nail the present draconiarn
and the authoratic Bill—an Insidious
Bifl—that has been put before thic
House,

SHRI SHYAMNANDAN MISHRA
(Begusaraj): Sir, 1 oppose this Bill
at the introduction stage for very sub-
stantial reasons. To my mind, it
would be an Invalid law if it were
passed by Parliament. ‘This is not an
Appropriation Bill; this Is clearly a
Eightyfive per

thus, it is mot an Appropriation
Bill, but it is indeed a

tion Bill or at best it is an amalgum
of both with 00 per cent af misap-
propriation and 10 per cent of appro-
priation. That creates a diffieulty for
us and that would make the Bill
completely invalid.

By definition a Bill of Appropria-
tion seeks authorisation for prospec-
tive expenditure, Have you ever
thought of a Bill of Appropriation
which seeks authorisation for past
expenditure® By definition it is wrong
and nowhere—I would challenge the
Hon'ble Law Minister—you will find
a single instance where there 1s re-
trospective legislation sought of the
expenditure alreagy incurred by the
executive. This 15 against the very
concept of the Appropriation Bill as
Wwe are accusbtomed to.

It 1s also my respectful submission
that it is beyond the legislative com-
petence of Parlhament {o pass such a
Bil] because it is violative of the Con-
stitution. Article 266 of the Consti-
tution says in clause 3:

“No moneys out of the Consolidat
ed Fund of India or the Consolidated
Fund of a State shall be appro-
priated except in accnrdance with
law and for the purposes and in
the mammer provided in this Con-
shitution.”

My contention ig that here the ‘State’
includes the Union ternitory. And that
is so.because the general clause Act
1897 Section 3 (58) says that State
to be deemed to include the wunion
tearitories, If that 15 so then Article
266 applies to this illegal expenditure
that has been imcurzed and, therefore,
my submission is it ie viclative of
the Constitution. If the
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would submit that it is violative of
the Union territorites Act itself.

Jo9 Pondicherry  CHAITRA 28, 1886 (SAKA) (Vote on Account)
Bill

The question that I want to pose is
whether any law can go against the
general law which overrides all other
laws and which provides the frame-
work within which all other laws have
to be conceived and framed. The
gens=ra] law for the governance of the
union territorieg is the Union Territo-
ries Act and that provides the hasis
on which any law of appropriation or
for that matter any law could be con-
ccived. 1f that law, Union Territories
Act, provides that a certain procedure
has to be followed in financial matters
then jt is clear that it has not been
followed in fthis case. S0, the
expenditure that is sought to be
legalised is an illegal expenditure
and that cannot be legalised in this
manner because the Appropriation
Act is not meant for legalising any
act in this respect. It cannot be
cured through a clause in the Appro-
priation Act.

Now, how is the illegality of the
present position to be cured? That
is the basic guestion. Whether the
illegality could be cured by insertion
of a clause in the Appropriation Act?
To that my answer is it could not be.
because the Appropriation Act has to
be conceived within the framework
of the Union Territories Act which
provides the basic framework for the
formulation of any measure. It
cannot override the basic Act which

310

Constitution, and the relevant provi-
sion of the Constitution 13 article 266.

The question now is in what way
this can be cured. The hon Law
Minister does not seem to have
applied his mind to this matter. The
illegality, in my opinion, could be
cured only by a constitutional amend.
ment, if article 266 governs the Union
tYerrntories also; if it does neot, it
could be cured by an amendment of
the Union Territories Act. If the
Union Territories Aet remains ag it
is, then it cannot be cured by a clause
in the Appropriation Bill; it can be
cured only by amendment of the
Union Territorles Act. And if both
apply, then amendments have to be
brought forward to the relevant
article of the Constitution and also to
the relevant Sections of the Union
Territories Act. Both these things
have not been done with regard to the
expenditure that has already been
inecurred or is being incurred accord-
ing to the Presidential order. The
Presidential Order has absolutely no
status in thig particular matter. It
15 completely It cop-
not be done by ap order of the Presi-
dent. It could well have been done
by aft ordinance; although that is a
separate matter into which I would
not like to enter at this stage. It could
have been done by an ordinance
which has got the force of a legisla-
tion; but it could not have been done
by an order of the President. And I8
really beats me how this Bill men-
tions that the Presidentiay order was
made in accordance with section 51
of the Unjon Territomes Act which
only says that incidental and con-

the President. But could it be pleaded
by any stretch of imagingtion that it
is an incidental or oonsequentisl
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section 51 of the Union Territories
Act. Therefore, I would say that it
would be a completely invalid measure,
and this measure cannot be

by this House since it is against the
Constitution and against the Union
Territorles Act which this House has
passed. As I submitted earlier, it 1s
beyond the legislative competence of
this House, and therfore 1 would
request you to kindly ask the Govern-
ment to take back this measure which
as I have tried to submit is complete-
ly invalid.

SHRI SOMNATH CHATTERJEE:
This Bill has been brought to legalise
the illegalities that have been per-
petrated by an arrogant executive
supperted by a pliant bureaucracy
with the intention of scuttling par-
liamentary democracy in this country.

MR. DEPUTY-SPEAKER:
be the other way round.

It may

SHRI SOMNATH CHATTERJEE:
Yes,

So far as parliamentary democracy
is concerned, it is admitted that in
financial gnd money matters, the
control of the Lok Sabha on Central
revenues is supreme and that of the
State Legisiature is supreme on the
revéhnes of the concerned State.
Now, the ULegisiative Assenbly of
Pondicherry has been dissolved.
Under the Presidential Order, power
has been conferred on this Parliament
to exercise the funietions of the Legisla-
five Assembly of the Union Territory.
Under the Government of the Union
YTerrittortes Act 1983, the provisions
gmmwmm.mm
present case ParHament shall be
tredted ag the Yegislature df the Union
Territory of Pondicherry. What is
providsd under sec. 20 of that Aect?
It provides:

" ™A ighoN as sy Bd oftr AW
' anhl OHE6 ved. 28 Wave been made

f12

by the Assembly, there shall be in-
troduced & Bill to provide for the
appropriation out of the Consolidat-
ed Fund of the Union Territory of
all monies required to meet the
grants so made by the Assembly
and the expenditure charged on the
Tonsolidated Fund....”

Now, therefore, under the scheme
of this Act, the Government of the
Union Territories Act of 1963, which
follows almost verbatim the previsions
of the Constitution of India in this
regard, an appropriation Bill under
sec., 20 can only be for Lhe appro-
priation of the grants already granted.
This 18 very significant. After the
grants have been made by the Assem-
bly to give effect or to provide for
the appropriation of those grants and
for payment out of the Consclidated
Fund, an appropriation Bill shall be
introduced.

(Vote on Account)
Bill

Earlier today, this House had made
grants so far as Pondicherry is con-
cerned. Therefore, an appropriation
Bill cannot go beyond the scope or
ambit of sec. 29 which is only for the
purpose of appropriation of the grants.

Now, if you look at any of the
say? I have got the

Appropriation Act of 1973 passed by
this House so far as the Unjon ex-
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the Union Territories Act requires,
. Government kL intrpduced a
clause in this Bill has nothing

to do with appropription of grants
already made. This s seeking to
obtain the sanction of this Parliamenti
with the help of their brute majority
for an illegality which has been
commited in sanctioning payments
under the Presidential Order which
does mot stand the serutiny of the
constitutional provisions. Therefore,
in the garb of an Appropriation Act,
they are geeking to legalise gn illegal
order which is not oply showing con-
tempt of the House but of a legally
and constitutionally compelent court,
namely the High Court of Madras,
before whom, on the invitaticn of the
Law Minister, the matier has been
brought, The Law Minister himself
offered ‘I shall satisfy a court of law;
I have no doubt about the legality of
the Presidential Order of the 28th or
29th March’. Therefore, instead of
waiting for the decision of the Court,
this Bill has been brought. As the mat-
ter is sub-judice before the Madras
High Court, why has this ‘Government
not the decency to go before the court
and await its decision, They can
bring it before the Supreme Court if
the decision goes against them. But
why not await the decision of a
legally conmstituted judicial forum in
this country before you seek to in-
troduce an Appropriation Bill which
has never happened in the past in
legislative history? This is obtaining
an erpost-facto sanction for an ille-
gality committed. How can there be
a deeming provision of appropriation
which will fellow only the grants
made by the Assembly or Parliament?
It can only follow; it ocap mever
precede it. Hare, expanses have been
incurred. There is no question of sane.
tioning a grant which has 1o be utilis.
ed in the futwre. Tharelore, the
object of the insertion of cleuse 3 is
npt showing respect to Parliament or
merely removing a doubt in the minds
of the Opposition, Knowing that they
cannot get a favoursbls dacisian from
the courts of law, they ame secking

Pondicherry  CHAITRA 25, 1896 (SAKA) (Vote :‘ﬂl Account)
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to go before the court and say, “We
have already got it sanctioned so that
the court’s view does net maitsy; we
have not legislative sancticn behind
it” This ig nething but a fraud on
the Conatitution; this is a fraud on
the eptire constitutional machinery
and procedure; This is a fraud on the
Government of the Union Territories
Act. It ig going back smon the
attltude taken by the Government
that they will face a judicial forum
to get its validity tested.

1 submit first that this goes beyond
the provisions of section 29 of the
Guvernment of the Union Terrilories
Act which does not postulate or
authorise insertion of a provision
which has nothing to de with .he
@appropriation of a grant made by
the Assembly or Parliament heie.
That they are seeking to do 1s to
treat it as mentioned under the
Presidential order, as  expenses
covered by the Appropriation Bill. We
would like to know whether the
amount that has been montioned by
the Presidential Order has been in-
cluded in the schedule w this Ap-
propriation Bill. When these expenses
which have been made wcniwoned in
the presidential order huva been
already incurred, there is nu guestion
of sanctioning the subsequent ex-
penses of the amounts mentioned
the schedule. Therefore, in the garb
of obtaining an order for yppropriation
in future of amounts mentioned in the
schedule, they are trying to have an
ex post-facto sanction for expenses al
ready made. That is not the object of
an Appropriation Bill This Parlia-
ment cannot be treateg in this cavalier
fashion. If they want to say, “We do
Rot care for Parliament and we shall
go by the flat of the President’s order,
legal or illegal, and we shall not wait
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1 Would request the bon. Minister to
place before the House any other Ap-
proteistion Bill in the past where such
draconian provisions have been made
which cut at the very root of Farlia-
mentiry democracy.

SHRI SHYAMNANDAN MISHRA.
Not a single instafice.

SHRI SOMNATH CHATTERJEE:
Let them produce one instance—we
shall stand corrected—where such ex
post-facty sanction of a legislature has
ever been obtained in the grab of an
Appropriation Bill,

Therefore, this Appropriatior Bill
goes beyond the provisions of section.
29 which still holds good today even
after the dissolution of the Legisla-
tive Assembly, because we are only
discharging the function of the Legis-
Tative Assembly as laid down in sec-
tion 20 Therefore, it goes heyond
the provisions and the object and the
ambit of section 20. So, this will not
be a valid piece of legiglation which
is sought to be Introduced and which
Parliament is to discuss.

15 hours

The grcond aspect 18 also a very 1m-
portant one. If you have got a copy
of this Act which 18 called the Govern-
ment of the Union Territories Act you
will finkl that section 27 of the Act re-
quires that “the Admunistrator of each
territory shall in respect of every
financial year cause to be laid before
the Legllative Assembly of the Union
territory, a statement of the estimated
receipts and expenditure of the Union
territory for that year, in this part re-
ferred $0 as the annual financisl state-

(Vote on Account) 316
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on the Cnmolidaud Fund
which is not the subject-ntatter of vot-
ing. members can comment
on that. But so far as other estimates
are concermned they are the subject
matter of vote. Kindly see 20. 28 con-
templates the House making a grant.
Earlier today we have followed the
procedure of section 28 regarding the
annual financial statement for the en-
tire year Sectiori 20 says that for that
year for those grants already made for
the whole year we have to have an
appropriation Bill. It cannot be for a
part of the year if section 20 is follow-
ed Section 27 has been appliei here
in the pense we have only an annual
financial statement for the entire year
Look at the present Bill, and the pre-
amble. It is to provide for the with-
drawal of certain sums from out of
the consolidated fund of the Union
Territory of Pondicherry for the ser-
vices of a part of the financial year,
1074-75. Section 28 does not contemp-
late part of the year, nor does section
27 nor 29

The hon. Mimster will refer to sec-
tion 31. The scheme there 1s entirely
different from the other sections. It
says: notwithstanding anything con-
tained in the foregoing provisions the
legislative assembly of the Union Ter-
ritory shall have power to make any
grant in advance in respect of the est-
msted expenditure for a part of the

the voting of grants and pessing of the
law in sccordance with the provisions
of section 29 in relation to expenditure,
etc. Therefore, it says that If the
Government is unable to prepare =
annual financial statement for the
whole of the year the Gowirnment can
prepare an esthale M advance snd
she® have power to make any grant f
advance in respect of the estimated
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{he annual financial statement has
been submitted. Kindly look at the
grants. Is it anywhere indicated that
a part of the year?

Now if section 31 is taken recourse
to, there is to be a grant in advance
in respect of the estimated expenditure
for a part of the financlal year pend-
ing compliance with provisions of gec-
tions 27, 28 and 20. In a vote on ac-
count under section 31 no annual finan-
cial statement is necessary. It is not
contemplated. That has not been done
here. The Vole on Account is never
preceded by an  Annual  Financial
Statement for the whole year. Now,
Sir, kindly look at the list of Demands
for Grants. Where do they provide
that it ig for part of the year for two
months or three months? Nowhere, it
is indicated. We do not find, In the
Annual Financial Statement, any pro-
vision that this will be for part of
the year.

Now, Sir what is sought to be done
after complying with the provisions of
Section 27, 28 and 29 is that an appro-
priation Bill {s being brought forward
for a part of the year as if it was a
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replace angd it can wever be a substi-
tute for the Annual Financial State-
ment, followed by Grants on the basis
of that followed agéin in its turn by
an Appropriation Bill on the basis of
the Grants made. Thut is the usual
procedure. But, the Vote on Account
does not follow that procedure. The
Vote on Account is made before the
estimates are made, before the comp-
lete estimates are made, for the pur-
pose of carrying on the day to day
activities of the Government even for
a limjted period before the Budget is
passed. Then, you come before the
Legisiature and get its sanction for
a limited period. Now BSir, what is
sought to be done in this Appropriation
Bill is wholly against the scheme of
the statute. In the garb of a Vote on
Account, they have not followed the
procedure, but, they have followed the
other procedure under Sections 27, 28
ate.

I would now come to the Statement
of Objects and Reasons, Sir an Appro-
priation Bill, as you know, has a very
very limited object. The only object is
legislative sanction to the disburse-
ments to be made in accordance with
the Grants. Nothing else. It does not
limit, a ceiling as to the total expenses
otherwise to be made. It only sets a

garb of an Appropriation Bill, they limit
the object of it and the scope of it.
The Statement of Objects ang Reasons

§

“Ihs BI is introduced in pur-
suwhce of Béction 29(1) of the Gov-
ermment of Union Territorles Aect,
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lmmdwﬂhu;‘.'ﬁnnwmd
the Order of the President issued
on the 28th March 1874 undexy sec-

Where do you get that except in this
Bill? Grants which have been made
earlier are not a part of the financial

year 1874-75. They are for the whole
of the financlal year 1974-75.

Then, it says:

“Specific provision has also bcen
made in the Bill in respect of the
expenditure incurred from the 1st
April, 1974 up to the date of enacl-
ment of the Bill"

So, my submission is this is wholly
against the law, wholly against the
Constitution and the scheme of this

Act,

There i# one rhore provision which I
want to deal with. This is sub-section
(® of Section 31. They have referred
to Section 20(1) read with Section 31

§FERE
§
88

E
i
E

Section 31(2) says:

“The provisions of sections 28 and
20 shall have effect in relation to
the making of any granit undee sub-
section, (1) or to any law to be made
uder that subesection as they have
effect In relation fo the making of

Bil 30

any grant with regard fo any expen-
diture mentioned jn the annual
financial stalement and the law to
be made for the authorisatlon of
appropriation of monies out of the
Consolidateq Fund of the Union
Territory to meet such expenditure.”

in my submission what it means is
that there are certain inherent limita-
tions in the matter of discussing the
items of expenditure in the ammual
financial statement. For instance, we
cannot vote on the amounts of expen-
diture which are charged on the Con-
solidated Fund, Similarly in the case
of vote on gccount, we cannot vote on
amounts which are charged on the
Consolidated Fund, but we can discuss
and vote on the other expenses, Sec-
tion 290 says that the Appropriation
Bull should be modelled on the basis
of the grants made. Similarly a vote
on account Bill should be modelled on
the estimates to be made for a part
of the financial year. Therefore, to
that extent the provisions of sections
28 and 29 should be followed in respect
of Vote an account. My submission is,
nothing has been dong in this regard.
What has been done here is completely
unconstitutional. In their anxiety to
legalise the butchery of the Constitu-
tution they have given a go-by to the
constitutional provision and the posi-
tion of this House, in order to legalise
an illegal order passed by the Presi-
dent of India under thy advice of the
Law Ministry,

Why was this modua operandi adop-
ted? As I sald earlier, they thempel-
ves had voted down the particular
estimates in the Pondicherry Assem-
bly. If they were to bring it hare and
have it sanctioned, they have to vote
in favour of thoss estimates. Natural-
ly they did mot want to be placed in
such a situation. So this subterfuge
was adopted by uiilieing the nama of
the Presidenk In the garb of emercle-
ing his incidental snd commequential
povays they hrought this Ryesidential
Order, having probably spent (B
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antire Rs, 5 creres they wanted to
brikg this votep on account Bill, after
puesentating a flsancial statement for
the whole year. This is not permitted.
This would have been outside the com-
petence of the Pandicherry Assembly
and we are exercising no higher powers
than the powers of the Pondicherry
Assembly. So, this Bil which is
ageingt the Censtitution should not be
allowed to be intreduced. I oppose iis
introduction.

SHRI G. VISWANATHAN (Wandi-

wash): I oppose the introduction of
this Bill under Rules of Procedure
which says:

“In order that a motion may be
admisgible, it shall satisty the fol-
lowing conditions namely:

{viii) it shall not relate to any
matter which is under adjudication
by a court of law having jurisdic-
tion in any part of India.”

The Presidential Order om Pondicherry
dated 28th March 1974 has been chal-
lenged before the Madras High Court..

MR. DEPUTY-SPEAKER: That 1s
noé discussed. What is being discuss-
ed ig the Appropriation Bill.

SHRI G. VISWANATHAN: That
order is refered to in thig Bill. It tries
to validate the particular order, As
I said, the order has been challenged
and the Madras High Court has admit-
ted the petition of Shri Era Sezhiyan
and Shri Sivaprakagam. The High
‘Court has issueq a rule nisi returnable
on 22nd of this month. I think it is
proper that it should be kept pending
Nl the High Court gives its verdict
on the subject.

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI H.
R. GOKHALY): T suppose this {s the
only occafion when 1 have to reply
1o the constitutional and legsl points
ralsed at the introduction stage.

MR. DEPUTY-SPEAKER: It was also
Pointell out that it was outdlde the
legislative competemce of this House.
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SHRI H. R. GOKHALE: Legisla-
tive competence is the main point thal
I have to deal with,

First of all, the general impression
that the present Bill provides for vali-
dating what has been dome under the
Presidential Order is not correct. It
does refer to the Presidential Order,
but not for the purposes of validating
it. The impression that it has be.n
regarded or treated as an invahd
order and therefore, the Bill s
brought in for validation is not cor-
rect, in my submission. What has been
stated is that the Bill is not in the
usual form in which the Appropria-
tion Bill is or ought to be. It is quite
true that it is not in the usual form,
because the situation with which we
are dealing iz also not usual It is
true that clauses similar to clauses 3
ang 4 might not be found in other
Appropristion Bills. But that as no-
thing to do with the legislative compe-
tence of Parllament to pass this Bill.

The mailn question is whether Par-
liament has the legigiative competence
o pass this Bill or not. Reference has
been made to article 266 aslso in con-
nection with the power to legislate in
respect of Union Territories. My sub-
misgian is that article 266 is not rele-
vant for the purpose of this legislation,
which is in respect of a Union Terri-
tory. There is a separate chapter
dealing with law relating to the Union
Territory, which also contains artirle
239A. Article 268 first of all refers
to the Consolidated Fund of India
whereas we are now concerned with
the Consolidated Fund of the Union
Territory, which is specifically referred
to in section 47 of the Union Territo-
rles Act.  Therefore, article 266 in
terms does not apply to expenditure of
money from the Consolidateq Fund af
the Union Territory. It deals only
with the expenditure from the Conso-
lidated Wund of Imdia.

SHRI SHYAMNANDAN MISHRA:
Here the contention is "State” includes
a Union Territory under ihe General
Clauses Act. You have to explain that
point.
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SHRI H. R. GOKHALE: Here w2
are not referring to a “State”. A re-
ference was made {g the General Clau-
ses Act. If we look at article 1 we will
see that when we refer to a State, we
always mean a Statg which is referred
1o in the Schedule and it does not in-
clude a Union Territory, My submis-
sion befure you is that there are speci-
fic provisiong for legislation in respect
of Union Territories. Even assuming
that there is another provision de.ling
with the Consolidated Fund of India,
that 'will have to be read subject to
the specia] provisions which deal with
the Union Terrilory that is, article
239A. which enables Parliameni to
legislate In respect of Umion Territo-
ries. That expressly provides that
even if such a legislation has the cffect
of amending any provision of the
Constitution. it will not be regarded
as an amendment of the Constitution
for the purpose of article 368, the sole
purpose of this provision being that
they contemplated c¢ven at that time.
they envisaged that when you legislate
for the Union Territories under the
Act, you might find certain provisions
which are not whelly in harmony with
the other provisions of the Constiiu-
tion, which in fact might even be re-
pugnant to the other provisions of the
Constitution, Therefore the gpecial
power to legislate in respect of Union
Territories was given by article 230A,
in a separate chapter of the Consfitu-
tion, ang there is an expliclt provision
that such law, even though it might ap-
pear to be an amendment of the Consti-
tution, will not be regarded as amend-
ment of the Constitution.

Therefore my submission is assum-
Ing for the sake of argument, although
not admitling it, if any provision of
the Constitution has been viclated, it
would have ng effect whatever, be-
cause this will not be regarded as an
amendment of the Constitution sn long
as. /"l onv so long as. the lepislation
fs within the legislative competence of
Parliament under th, speeial provision
in respect of the Union Territories.
which are contained in the Constitution
Iiselt.

Now, I agree, when it was sald in
the oourse of the debate that to the
extent to which in the existing Union
Territories Act there are certain pro-
wvisions which require a certaln proce-
dure to be followed, if that procedure
1s not followed then you are doing
something which is repugnant to the
Union Territories Act, The question
is this. The Parliament has passed
the Union Territories Act. It is quite
true thal if the new Bill had not said,
“Nolwithstanding anything contain-
ed 11 the Umon Territories Act.”,
the provisions of the nmew Bill would
have been quile repugnant to the
Union Territories Act. It was possible
to amend that Act also. You could
also pass a legislation within the
powers ol ihe Parliament so as 1o
make laws In  consigtent with the
Union Territories Act. Here, a special
situation has happened in this case.
Therefore, in clause 3 there is an ex-
press provision “Notwithstanding any-
thing contained in the Union Territo-
ries Act”. This, obviously has a re-
ference to Sectlons 27, 28, 20 and 81
of the Unjon Territories Act. It was
realised that if this express provision
“Notwithstanding anything contained
in the Union Territories Act” had not
been there it woulg have bene rightly
ang legistimately pointed out that you
are doing something although there is
something else in the Union Territories
Act. The Parliament has powers to
say, “We have passed another law.”
‘Here. we pass a law “Notwithstanding
anything contained in the Union Terri-
tories Act”. This is the law which
we propose and which ww pass to
meet a special situation.

Reference was made itn throg See-
tinns, 27. 28 and 29 »f the Union Terri-
tories Act. T think i* wos agrecd that
even in respert of the normal nradure
for financial matters, under the Consti-
tution, you are reuired to place the
estimates of fhe exnenditure for the
whale voar first for the whole Budget
first. which ask for Demands fot
Grants and then, to meet a limit-
el enntineency where you have to
begin spending before all the De-
mands for ‘Grants are approved and &
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proper Apropriation Bill {§s passed
you enable the Parliament to pasg a
Vote on Account Appropriatlon Bill

The same situatiou obtains in 1es-
pect of the Union territories. My
colleague, Shri K. R. Ganesh, tells me
and I have also understood it that way
that the statement of expenditure
which was put beiore the House ear-
lier ang the Demands for Grants which
were discussed eatlter were in respect
of the whole year, not in respect of a
pait of the year. It is only after do-
ing this that we use the spccial pro-
vision of Sectiom” 31 in the case of
Union territories anq ask for a Vote
on Account Appropration for a limit~
ed duration bevause passing of th.
entire Budget and all the Demands for
‘Grants take considerable time and a
proper Appropriation Bill has to be
brought in coutse of time luter oon.

Coming 1o Sect.wun 31 provision,
“Notwithstanding anything in the fore-
going provisions'—this is important—
what is provided for in Section 31 is
this. For example i the provision
“Notwithstanding anythung in forcgoing
provisions” had not been theie. then
a Vote on Account coula not have been
taken under Section 31 because 1t
would have Leen legitimately asked.
“Have you followed Secticn 27?7 Have
you followeq Section 287 Have you
followeg Section 20? If not, how cun
you go to Section 317" Thercfore,
Section 31 in terms begins with the
words “Notwithstanding anythingl n
the forcgoing piovisions”, That means
even i foregoing provisions have not
been complied with Section 31 will be
obcrative to the limited c¢xtent to
whirh it is intended to be operative
for the purpose of Vot on Account
Appropriation Bill

It soys that the Legislitive Assemb-
lics of the Union territories shall have
the power to make grants in advance
for this purpose. You have not passed
the whole Budget because an APpPPra-
priatior Bill has not been passed. You |
are asking in advance to incur expen-|

Bill

diture in respect of estimated expen-
diture for a part of the financigl year
pending the complelion of the proce-
dure prescribed under Section 28, The
Section 28 procedure has to be pend-
ing. That is why a statement has been
placed before the House. That iz why
the Demands for Granis have been
passed, Pending that procedure where
you accept the expenditure for the
whole financial year, the power Iis
given under Sectiog 31 to pass g Vote
on Account Appropriation Bill.

I respectfully submit that so far as
that is concerned, the procedure envi-
sageq 1S not materially different from
the procedure which is followed in
respert of financial matters for the re-
gular Budget of the Gouvernment of
India when it comes before the House
every year.

First of all, let me go to the argu-
ment, ‘for remova] of doubts’. It was
asked, ‘whose doubts?” I have said
earlier in my interventions that I
have no doubt that the Presidential
Order 1s valid; [ repeat that even
today As against what I have said,
that tmis Presidential Order is walid,
eque!ly emphatically it has been said
by some others in this House that it
is not a valid order. Now there are
two wviews in this matter and, there-
fore. possibly there is a doubt. We
hive conceded that there is a doubt.
When responsible Members of Parlia-
ment have very emphatically stated
that they do not accept the position
of the Government which the Govern-
ment reilerates, a3 doubt has been
cast; richtly or wrongly a doubt has
been cast, and it is not unknown
in legislotive history that we pass
legislatirns for removal of doubts.
Any number of instances...

MR. DEPUTY-SPEAKER Is it their
doubt that vou want to remove by this
Bill? .

SHR! H. R. GOKHALE: Tt is &
doubt whih hat' arisen because of this
controversy. In any case, in financial
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inattefd even. if it is theit doubt that
is retooved, what i§ wrong? Even if
we respond ¢6 the Opposition doubt
andﬁtrr to remove it, what is wrong
in i

MR. DEPUTY-SPEAKER: 1 wish
there is more of such generous give-
and-take between the Opposition and
the Government; wherlever there is a
doubt, you remove it.

SHRI H. R. GOKHALE: 1 have al-
ready stateg that there 1s a deeming
proyision mn respect of expenditure
which has already been incurred and

to

that, on the validity of the Presidential
Order, I have spoken in the House
twice and teday also; I would not say
much about it because there is a case
pending. It is nmot as if we want to
Tun away from the case; we will face
. Meanwhile, I would
like to point out that the President
himself in his Order hag said that it
is subject to approval by Parliament.
On the one hangd 1t is asked: why was
it not brought before Parliament. Now
when it is brought before the House,
it 18 said: why is it brought before
Parliament.. ..

SHRI SHYAMNANDAN MISHRA: It
is an illegal order.

SBHR! H. R. GOKHALY: Neither
yon nor we are the final judges to
decide whether it is legal or illegal
I treat your opinion with respect, and
that is all I cin say for the time be.
fng. But I cahnot accept it. Thit is
a matter which has to be decided by
the appropriate authority, end it
will be deciddd by the appropriate
authority. Mr. BSeézhivan has said
that he has given me an opportunity.
1 welcome that opportunity, and when
the time comes, we will face it in the
coyrt. But that has nothing to do
with the legislative competsnce of
Parliament to bring this Bill and 1

=8

submit that, s0 far as intreducflen of
this Bill is concerned. there is no Con-
stitytional validity on which the in~
troduction of this Bill can be object-
ed.

MR. DEPUTY-SPEAKER: 1 am not
going to give my decision. The Heuse
will decide....

AN HON. MEMBER: Have you not
got a doubt?

MR, DEPUTY-SPEAKER: 1 would
request the members and the Minis-
ters io hear me. 1 am here to guide
and regulate the proceedings of this
House....

SHRI DINEN BHATTACHARYYA
(Serampore): And advise the Minis-
ters,

MR. DEPUTY-SPEAKER: This is
the difficulty with this gentleman. I
request you to restfain him for a few
mittutes and you will find that he is,
péthaps, the happlest man,

1 am here to guide and regulafe tha
proveedings of thie House. This House
is the highest authority in the coun-
try, and I have always been saying
this that it is this House that ensures
that this country remains together
and united, and we have to conduct
ourselves with the greatest amount of
circumspection, with the greatest
amount of responsmbility. Of course,
we gleo have the suprcme power to
regularise, to regulate, to do anything.
We have that power: it is your pawer;
it 18 my power: it is his power; it is
everv member's power

SHR1 SEZHIYAN: The power has
béen, arrogated.

MR DEPUTY-SPEAKER: Now, it
is not for the Chair to decide whe-
ther this Bill is within the legisiative

4
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o!ﬂ'lﬁ!une.!hlre-
forennumberot also have
come to me. Al] questions will
be directed both to the Minister, to the
Government and alsd to the Opposi-
tion leaders who will have to sort

them out.

In the first place, I must say that
it is not correct that the Government
wants to by-pass the Parligment. ]
think I would take the Minister at
his word when he said the other day
that they themselveg have volungeer-
ed that everything is subject 1o a de-
cision of this House. That is proper
respget shown to this House. 1 think
we should he satisfied there.

I have been looking at Section 51
of the Union Territories Act under
which the President had declared
Presidential rule there. I think under
Section 51 it ig not necessary—I may
be wrong and you can gnlighten me
there—for the President even to say
that the powers of the Legislative
Assembly of Pondicherry will be ex-
ercised by the Parliament. It is not
necessary, It is not at par, as the
Minister said, with Article 358 where
it is laid down that whenever the
Premdent takes over the administra-
tion of a State, then the pomrers of
the Legislative Assembly must be ex-
ercised by the Parliament. It is not
provided there. But, despite tlLat, the
President in his order, had said that
reference to eertsain sections relating
to Pondicherry Assembly would be
reference to the Parliament. So, he
has come himself to do that. There-
fore, there is no question of any dis-
respect.

But a doubt arises in my mind in
this. The first day when the Minis-
ter apoke in defence of the Presiden-
tia] order—we are not discussing the
Presidential order now because that
18 sub judice amd we ocannot go imto
that—but sinoe a reference has bean
made in this House, we only mske a

complitations would arise, I went out
of my way and allowed Mr. Sezhiyan
and others to raise this question. I
had also said at that time and I re-
quested the Minister of Parliamentary
Affairs—I used an expression about
hum which I still hold to be correct,
that we have a live-wire Parliamens
tary Affgirs Minister, and he liked it
very much. I am motf giving out any
Becret. We are all friends. But he
said, ‘Yes, the live-wire is there but
there is no current, The current does
not pass,. What can I do d0? Then I
uid,‘lnthntun.wummtlm;lr.
K. C. Pant into the matter because it
is his responsibility....

THE MINISTER OF PARLIAMEN-
TARY AFFAIRS (SHRI K. RAGHU
RAMAJAH): What I said then was
that the wire was there but that the
current to be carried was very weak.

MR. DEPUTY-SPEAKER: Anyway
the current i theve.

SHR!I SOMNATH CHATTERJEE:
It was very much under-charged,

MR. DEPUTY-SPEAKER: My in-
tention in allowing Mr. Sezhiyan was
this It was to make the Government
wise about it. If they have anything
on that dey or even the next day,
they could have come up. That was
my intention. Before everything had
happened, some remedial measure.
some preventive measure, could have
been taken.
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The Minister made a plea that we
could not have the time to go into
this and he also said, because we
could not accept all the figures and
estimates prepared by the Pondi-
cherry  Administration, we have to
look into them, we have to find out
and then make up our mind with
what we shall come before this
House, etc, which appears quite legi-
timate and convincing superfically.
But, my attention was drawn to Sec-
tion 23 of the Union Territories Aect.
In' effect this says that any legislative
proposal which would require appro-
priation of money out of the Conso-
lidated Fund of the Union Territory
of Pondicherry and all that sort of
thing, cannot even be breught before
a Union Territory Assembly, without
the prior vetting and approval of the
Administrator. It is not as if it is a
State where the Government comes
forward on its own and I think it is
to everybody’s knowledge that the
Administrator in this case is just an
agent of the Home Ministry. And,
therefore. to plead that the Govern-
ment of India isr not in the know of
the estimates of receipts and expen-
diture and of the Appropriation Bill,
which was okayed by the Administra-
tor on behalf of the President—I
think that is the Constitutional posi-
tion—creates doubts in my mind, and
therefore, I would Iike the Home
Minister to clarify that point,

Another point that arose in my
mind was this. Since you have res-
pected the Parliament so much, you
could have gone out,—you need not
have come here at all—but you have
come here all the same. When you
could come out with a Presidential
Order on the same evening. why
could not the same thing be done be-
fore the House on the 28th itself? We
could have sat a little late, or even
if he had said that we should have a
special session on Saturday for this,
we could have done that It could
have been done and all this could
have been avoided. Here we have a
very anomalous, a very unusual situ-

ation. Everjbody is agreed, even the
Minister has said so nfany times, that
this is an umususl situation. And I
am happy, in a way, this has come
up, because this question of Pondi-
cherry has revealed some of the
lacunae, some of the weakness of our
Constitution.

Repeatedly the Minister has taken
recourse to Article 239A of the Con-
stitution by which he said, anything
provided in the Union Territories Act,
evep if it has the effect of amending
the Constitution, would not be called
into question, it will have its effect.
It is not an Amendment under the
mening of Article 368, that 1s to say,
the Uninn Territories Act can amend
any provision of the Constitution re-
lating to the administration of the
Union Territory, if it is so provided
in the Union Territories Act itself.
That is the main crux, the main
brunt, of his argumeni. Mr, Mishra
has referred—what appears to me to
be a very valid thing—to Article 266.
by which no fund could be appro-
priated; and also he referred to a de-
fimtion under the Gentral Clauses
Act of 1387 hy which he said that the
Union Te.utory ic ulso a State. Here
we have an anomalous situation,

Under the Constitution Union
Territorv is not included and listed
as a State

SHRI SHYAMNANDAN MISHRA.
In the First Schedule it is there.

MR. DEPUTY-SPEAKER: We are
talking of the present Constitution.

SHRI SHYAMNANDAN MISHRA:
Union Territories are included.

MR. DEPUTY-SPEAKER: Not for
the purpose of Art, 8 of the Con-
stitution,

Under this, it is interpreted that a
Union Territory is also a State.

Here we have an anomalous situa-
tion. A Union Territory works under
the Home Ministry at present.
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SHRI SHYAMNANDAN MISHRA:
As the hon. Law Minister said, under
Sec. 268, between the Union Terri-
tories, there is no conflict,

MR. DEPUTY-SPEAKER: I am
clarifying the issue, And then we
shall take a decision. Here we have
an anomalous situation where certain
provisions of the Constitution are
nullified by other provisions of the
Constitution. The Minister gays that
these are provisions good for Parlia-
ment, good for the State but not good
cnough for the Union Territory be-
cause the Union Territory Aect has
nullified these provisions. That is
why, on the first day, when the Min-
1ster spoke, you, Mr. Mishra, raised a
very legitimate doubt. It looks as if
the Union Territory is working—
functioning—in a world of its own
and is outside the scope of the Con-
<titution. But, that seems to be so.
And, here is a very anomalous situa-
t.on—an anomaly of the Constitu-
non—and yet it is  there. To my
Ik mwledge, the Union Terntory warks
ut der the Home Ministey I do not
mean any disrespect for, very often,
we hear this kind of thing. In my
purt ol the country, theie are union
wriitories  and, in the world of &
‘U'njon Territory’, everything is de-
cided at the level of the Under Secre-
tiry or Deputy Secretary, under the
Home Ministry. It does not go up to
the Minister or even a Deputy Minis
ters. I do not know whether il
is correct or mnot but this is what
people say. The Home Ministry
cannot get a single plea without
the grant of this House hut a Depari-
ment under the Deputy Secretary can
get any amount of money. He does
not have to go to enybody. It is a
very funny and a very anomalous

situation. We have 1o think about it;
ve have to do something about this.
-

PROF. MADHU DANDAVATE
(Rjpur):  The country is ex-

Poced in the working of the Con-
Litution,

MR. DEPUTY-SPEAKER: That is
what I say, It is nobody else’s fault;
it is our fault that these things have
come up. Now there are a number
of questions that arise. The Minis-
ter can help us. I do not know whe-
ther it is correct or not. As Mr, Mishra
said, the Supreme Court has ruled
that no law can be made to validate
cerfain actions that were done with
retrospective effect. Thut was the
point you made, I think.

SHRI SHYAMNANDAN MISHRA:
That was so far as the provisions of
the Constitution are concerned.

MR. DEPUTY-SPEAKER: 1 think
that question should be answered.
Then, Shri Somnath Chatterjee made
thig point that to-day we have passed
certain grants. And it is only in pur-
suance of the acceptance of those
grants that we shall now consider the
Appropriation Bill.  Whetier those
grants which we have nassed today
also include the expenditure which
we have incurred from the 1st of
April. is, T think, a very valid ques-
tion. If the Grants we have passed
todav, a little while ago. do not cover
the expenditure from the 1si of April
til] today, till the Commencement of
the Act, then, I think, this has got
to be explained. After the Rajya
Sabha meets and the President gives
his assent to the Appropriation Bill
which we have passed today in
respect of grants, will that apply also
to the expenditure that we have in-
curred from the 1st of April to the
time when this Bill becomes an Act.

I think that this also needs to be
looked into carefully. Shri Viswa-
nathan made a point. This doeg not
arise because we are not discussing
the Presidential Order. We are dis-
cussing about this Approprinrtion
Bill. (Interruptions).

Well that he can explain. I am not
convinced about that part of your
argument, Mr. Chatterjee.
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after
that they have got grants made under
Section 28. 3o, they can go orly to
Section 29.

MR. DEPUTY-SPEAKER: Well,
you may take note of that. Jir.
Viswanathan has said that the High
Court of Madras has alregdy issued
a rule nisi. In that case does that
mean that the expenditure already
incurred is under the Presidential
Order and not the Bull? I think that
position has also to be clariiled...

SHRI H. R. GOKHALE: Sir, 1
want to make only two points. With
reference to the first pdint that was
raised by Mr, Mishra that in view of
the Supreme Court Jjudgement you
cannot retrospectively validate what
is wn-constitutional, the peint is *f
anything is unconstitutional, by or-
dinary legislation you cannot make
it constitutional. If what is done is
not un-constitutional tha! argument
of the Supreme Court does not apply.
The point is, if there is any uncon-
stitutionality, through the ordmary
law which is not amendment of the

Constitution, you cannot validate
what is unconstitutional. That is
quite true.

SHEI SHYMANANDAN MISHRA:
My point is, Article 266 applies and
State includes unipn territory You
have pointed out that Art 239 over-
ridees. Here there iz np conflict bet-
ween 239 and 286. The Union Territo-
ries Act which has been passed by Par-
lhament does not condlict with Article
268 of the Constitution. So, both of
them are in harmony. Therefore, it
cannot be said that it replaces the
other.

SHRI H R GOKHALE: It is one
thing to say there is no conflict pet-
ween 266 and the Union Territories
Act and snother thing to say that 266
appliea.

SHAI PHYMANANDAN MISHRA:
Only to the extent it is repugmpat.
SHRI H R GD?ALI: To the
extent to which the Union Territories
Act make provision there is ro con-
flict, but the main point is that we
are governed by the Union Terri-
tories Act and not Article 286.

SHRI SHYMANANDAN MISHRA:
Do you rule out that the States does
not include Union Territory? Please,
malke a clear statement in this regard

SHRI H  R. GOKHALE: It does
not, I have already said that. The
one question which was asked by
you and about which I have gathered
information from my colleague just
now 1s that the grants on account
passed today are inclusive of the ex-
penditure incurred on and after
1st April 1874,

SHRI SEZHIYAN: We wanted
some clarifications from the Home
Minister. Before we receive them,
how can we proceed further?

MR. DEPUTY-SPEAKER: I can
clarify the issues, I canuot do anyth-
ing further.

SHRI SOMNATH CHATTFRJEE:
1 belisve your doubts are now more
Now, with the Law Minister's cx-
planations, it is clear that this 1s
wholly illegal.

PROF. MADHU DANDAVATE:
You have summed up the entire wis-
dom of the Opposition. But he has
not replied to it.

MR. DEPUTY-SPEAKER: [ am
only clarifying the jssues. I balong
to no party; I belong to the whale
House.

SHRI SHYMANANDAN MISHRA:
You have put it very objectively.

SHRI SEZHIYAN: We refuse t”
be a party to this.



33 m mummwm:wm) Bt

SERI G YVISWANATHAN: We
wemt your ruling o $his. You your.
self had framed the issues. We
wapt your ruling on those issues.

SHRI SEZHIYAN: We wanted
some clarifications from the Xome
Ministry. But the Home Minister has
not cared to attend the Howse. The
Union territory of Pondicherry is
under President's rule and it is under
the charge of the Home Minister. But
the Home Minister does not care to
attend the House. There is no other
representative of the Hom= Ministry
here There are three or four Minis-
ters in the Home Miniatry but none
of them is here. What has happened
to all of them?

SHRI SHYMANANDAN MISHRA:
We cannot be a party tn an executive
outrage. Thig is nothing less than an
executive outrage.

SHRI SEZHIYAN: The -rclarifica-
tions that we had asked for should
come from the Home Minister. But
there 18 no gpokesman of the Home
Minstry here, There is a Cabinet
Minister and there are Ministers of
State and Deputy Ministers, but
none of them is here. An inquiry
hag come from the Chair, but nobody
has come forward to give the clarifi-

cations. It is utter contempt of the
House
SHRI JAGANNATHRAO JOSHI

(Shajapur)- Where 15 the Home Minis-
ter”

MR DEPUTY-SPEAKER: It is
not necessary for him to be present
here, there are other Ministers who
are present here I can only put the
question now. There is  nothing
more than I can do . .

SHRI SEZHIYAN: We refuse to be
a party to a legislation which under-
Tiney the supremacy of Parliament.
gz:rvrore, we would like to walk

SHR] SHYAMNANDAN MISHRBA:
It we supported this, we would be
condemned by posterity on the groynd
that we had become a party to such
nefarious acts of the executive.
Therefore, we also wish to walk cut.

SHRI M. EALYANASUNDARAM
(Tirichirapali): So far as my pariy
is concerned, we are walking out as a
mark of protest against the irrespon-
sible manner in which the ruling party
behaved in Pondicherry by topping the
Government.

SHRI SOMNATH CHATTERJLE-
The Constitution is being viclated.
How shabbily the House has been
trosted;

PROF. MADHU DANDAVATE: We
also walk out in protest against this
attitude of the ruling party which is
not only a ruling party but which is,
a misruling party.

SHRI S. M. BANERJEE (Kanpur):
Kindly tell the Home Minister that
we are also going home.

MR DEPUTY-SPEAKER: All right,
let him go home. Home is a sweet
place

Shri Sezhiyan, Shri Shyemnandan
Mishra, Shri M. Kalyanosundaram,
Shr1 Somnath Chatterjee, Pro. Madhu
Dandavate and some Other Members
then left the House.

MR DEPUTY-SPEAKER: The
question is:

“That leave be granted to intro-
duce a Bill to provide for the with-
drawal of certain sums from and
out of the Consolidated Fund of the
Union territory of Pondicherry for
the services of a part of the finan.
cial year 1974-75.".

The motion was edopted.



