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Sathe, Shri Vasant
Satyanareyana, Shri B,
Savant, Shri Shankerrao
Shambhu Nath, Shri
Shankaranand, Shri B.
Sharma, S8hri Nawal Kishore
Shemoy, Shri P. R

Tula Ram, Shri
Verma, Bhrl Sukhdey Presad

Yadav, 8hri D. P,

MR DEPUTY SPEAKER: The
result* of the division is: Ayes: 19;
Noes: T4

The motion was negatwed,

MR. DEPUTY-SPEAKER: We now
take up the pext Bill.

Shri Vajpayee.
15,35 hrs,

CONSTITUTION (AMENDMENT)
BILL

(Amendment of Article 124)
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Dr Sanramse Roy in the Chair
1536 hrs.
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“The seniormost judge of the
Suprme Court of India shall be the
Chief Justice of India.”
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WORS: Shri Ram Bhagst Paswan and Shn P.M. Sayeed .
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“The object of this constitutional
amendment is to ensyre the impar-
tiality of the Supreme Court of
India. The present constitutional
position gives the Government un
unlimited power in appointment of
the Chief Justice of India. This
power may undermine the indepen-
donce and impartiality of the
highest organ of the judiciary, as
the Gevernment can fill the vacan-
cies by sppointing persons sharing
their political views, Therefore,
the amendment provides that only
the senformost judge of the Sup-
Chief
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“Above all a person of sturdy
independence and a towering per-
sonality who would on the occasion
arising, be the watch dog of the
independence of judiciary "
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“Hello Shelat! What about tak-
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“]1 learnt of the supersession of
the three Judges and the appoint-
ment of Mr Justice Ray at 11 O'clock
on the 25th., The news came to me
from Ca'cutta It is a most re
markable thuing that the announce-
ment took place at 330 1n the after-
noon of the day and I knew about
it at 11 in the morning.”
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SHRI DINESH CIHANDRA GOS-
WAMI (Gavhati) Mr Chanman,
Sir, I cong atulate Shr1 Vajpayee for
his very faithful representation of
speeches made 1n the Banquet Ha'
of Ashoka Hotel But Shr1 Vajpayed's
contention 1s self-contradictory m the
sense that while at the bdginmng he
relled upon the Law Commussion's
Report to sdvance his argument that
the Law Commussion has 1nsisted
upon the independence of judgement
of persons to be appointed ag Chief
Justice, he concluded by asking that
a man who can go to the Supreme
Court and occupy the judgeship of
the Supreme Court, why could he
not be the Chief Justice when his
mettle was tested when he was asked
to oecupy the position of a Judge of
fhe Supreme Court® May I remind
Shri Vajpayee that the Law Commis-
sion itself has said that a man who
has occupled the post of a Judge f
the Supreme Court need not neces-
sarily be fit to be the Chief Justice
because what is expected of the Chief
Justice of the Supreme Court or the

AUGUSBT 24, te7s

Consta. mﬁ-) . 33

Chief Justice of a High Court ig som-
pletely different from what is ex-
pected of a Judge of a particular
court. Because a judge is expected
to give judgment but the Chief Justice
has certain other executive functions
to perform.

In this context, I would like to
quote what the Law Commission
says—

“We have referred to the high
and 1mportant duties which the
Chief Justice of Indim iz called
upon to perform It is obvious
that succession to an office of this
character cannot be regulated by
mere seniority For the performance
of the duties of Chief Justice of In-
dia there 18 needed, not only a judrr
of ability and experience, but also
a competeni adminisirator capaple
of handling complex matters that
may arise from time to time, a
shrewd judge of men and persona-
littes and above all, a person of

sturdy mmdepcndence and towering
perconality "
Now Mi Vajpayec referred to the

wotds that he will be a person of
“sturdv independence” What do we
mean by the words “sturdy indepen-
dence”? Does 1t mean that a judge
will judge @ censtitutional matter
living m an 1vory tower or does 1t
mean that a judge will try to inter-
pret the Constitution, taking th=
Constitution as a lving document?
As a lawyer. T know. there is a dis-
tinction in the interpretation of an
ordinary Law and the Constitution
and that has been approved bv
the most competent judges all
the world over While you interpret
the Constitution, yoy must interpret
it as a living document. “Sturdy in-
dependence’ doex not meen that vou
shall have to interpret the Constituy
tion as a dead document, eonly il‘l,
letter.

While internreting the Constitu-
tion, vou must also keep in idnd
thet you must mberpret #t i o 20
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. @er that the Preamble of the Consti-
tution is given effect to, Also, the
Constitutiun is . document which the
Government has not given to the
people but it is a document which we
the peopic have given to ourselves,
What does the Preamble say? It
says:

“We, the people of Indie, having
solemnly rusolved to constitute
India into a Sovereign Democratic

BRepublic and to secure to all its
citizens;

“Justice, social, economic ana
political;”
The greatest tragedy in this

country is that in the last six years,
the Constilution has been interpreted
@s a dead document., I{ has been in-
terpreted to favour the vested inte-
rests. It has been interpreteq in such
‘a manner that the people cannot have
justice either social or economic or
political. That is the tragedy of this
couniry, And the greater tragedy i.
ihat the people like Shn Piloo Mody
wnt Shri Vajpayce in their own inte-
rests are lrying to creafe conditions,
that it helps the vested intcrests.

Can seniority be the only sine qua
non fo: the appointment of the Chief
Justice of the Supreme Court? They
have said that domocracy is in danger.
If we look to the democracies of the
world. we will find that for the post
of the Chief Justice of the Supreme
Court, the seniority has never been
taken as a criterion. There are
reasons behind it. One of the prime
reasonsg is that the Chief Justice of
the Supreme Court has a Auty to see
that he can leave behind him a per-
mancht, a lasting, impression on the
court angd he may give the court a
direction in which to proceed. But,
unfertunately, because we followed a
convention which I consider un-
healthy that a senior judge is made
the Chief Justice of the Supremx
Court, what we find is that in the
last 28 years, we have the misfortune

Constn. (Amét,)

Bill
of having 14 Chief Jusuces of the
Supreme Court with Justicy Sarker
occupying the Chair for a small
period of 3 months and 15 days and
Justice Shah for 1 month and 6 days.
N

How can you expect a Chief Justice
with such a short tenure to lecave
behind him any impression? If no
impression is left behind by a Chief
Justice of the Supreme Court because
of the shortness of the t{enure of
office, it destroys the character of thu
erganisation,

What do we find in other countries?
Australia have had 7 Chief Justices in
70 years, Canada—10 Chief Justices in
73 years, US.A —15 Chief Justices in
173 years and U.X.—8 Chief Justices
in 73 years, And in 24 years we have
got 14 Chief Justices

A lot has been said about commit-
ment.  Now, I, for one, would not
like a purson to be a Judge or Chief
Justice, who is committed to the
Government in the sense that he will
give his judgments absolutely in
favour of the Government. Tg that
extent, I will not like a Judge to be
of that nature. But can it be said
that a person shall be subservient t-
sovernment simply because he hat
neen elevated This is not the firs:
case wherg you find that a person
has been elevated oyt of his turr
This is not the first case that a person
in the highest judiciary and in the
highest judiciary, I include the High
Courts also because, after all, the
ordinary poor litigant is more con-
cerned with the lower Judiciary and
the High Courts than the Supreme
Court. Let us take the case of the
High Courts. What we find is that
there have been innumerable case<
in the High Courts where there have
been persong who have been super-
saded and I think the list will be an
extremely long one. Uptill now in
this country.... (Interruntions) Yes

sixteen Judges. I am qQuoting the
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facts, Bixtesn Judges were supers: -
ed inecluding the two Judges Mr. Jus
tice Hegde and Mr Justice Grovc.
Has at any time been made any alle-
gation against the Judges on the

line

Government at one time or the

o supersession in theu

favour? If the argument that because
is supersed¢d or he is given

position out of turn, there is a

Hegde and M
Grover have got all¢giance to the
Government as they were superseded
at one time or the other, If you
argue that if & person is superseded,
he will always have an allegiance tu
the Government and he will try 1o
please the Government, m that case,
your argument should go to the log:
cal extremc| that at least Mr, Justice
Hegde and Mr, Justice Grover who
were superseded and who must have
their allegiance to the Government,
should never be put in the highest
position of this country But we
know a judge may be superseded but
he does not leave behind that alle-
giance. After all, when Mr. Vajpayec
said that we can”have some mmuunt
of confildence in the Judges, 1 think
his speech reveals a lack of confi-
dence in the Judges. A man may be
superseded but I do hope that a
person who occupies the highest posi-
tion in the judiciary of the country
will have the independence) to see
that his judgments are delivered not
in favour of the Govermnent but that
he will interpret the onstitution in
the spirit thet it has to be interpreted

We cannot forget the fact that th
people of this country have given a
mandate to-day that the constitution
must be interprcted in a particular
way and the way is that the Constitu-
tion must be interpreted to see that
en egalitarian society # established
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and, after all, a Judge, while inter-
preting the Constitution, cannot forget
that fact and if he forgets that
1 will say that he is not acting In
independent manner because he
acting ms if almost sitting in an ivory
tower, Therefore, 1 feel that these
arguments which have been advanced
by my friend, Mr. Vajpayee have no
basis whatsoever

Now, if you do take this contention
that Superssion is bad, well, 'in
that case you cannot say it only in
the case of the Judges of the Supreme
Court After ald, m many other
fields we see that persons are super-
seded What about the Chief of the
Army Staff? After all, the Chief of
the Army Staff is a man on whom the
secunity of the country to a great
extent depends. Now, in the case of
the Chief of the Army Staff we do
not follow this precedent. We do not
Iollow this precedent whi'e makirg
appointments to other important posi-
tions. In fact, in all portfolios or in
all offices where a person is to take
decisions where he is to take the
highest executive decisions, well, the
criteria of semiority 1s never follow-
ed and from that poini of view, I feel
that the Government has done the

most correct thing to break away
from the convention,
It has beun asked: what did you

do with the Law Commission’s re-
port for the last sixteen years? May
I remind him that a thing which is
not proper even if i1l is continued for
eternity, does no' become proper.
Because it is continued for long it
does not become proper, If Govern-
ment did not follow the Law Com~
mission Report for so many years I
tee] that was wrong approach. Apart
from the Law Conmission’s recom-
mendations what 1 fee] ig that in this
matter, in view of the important
position of the Chief Justice of the
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Government for the stand 1t has
and for making a dep. ture
this approach recently 1
this Bill and I hope the House
will throw it out

]

SHRI BOMNATH CHATTERJEL
(Burdwan) This Bill which M;
Vajpayee submutted in 1971 has ac-
quired & topical interest because of
what happened mm last April  Sir
this House discusscd the question of
supersession of the three judges of
the Supreme Court and the appoint-
ment of Mr Justice Ray as Chief
Justice of India Then we said, so
far as the judiciary 1s concerned, we
are not persons who are particularly
enamoured of the way the judiciary
functioned Unfortunately in respe~t
of cases where there have been
clashes between the vested .ierests
and the interests of the cbmmon
people, the courts tended to lecan
more in favour of the vested inte-
rests Qur contention was that we do
not want the Government to have
absolute power for picking and choos
mg persons to be appointed as Chief
Justice of this country or for that
matter as the Chief Justice of any
particular State A feeling has been
aroused in the country that beceuse
a certan judge or certan judges
were *not found to be amenable to
the wishes of the executive, there-
fore, they should be made the sub-
jects of attack by the exceutive But
we do not agree with the proposal
that has been made by Shn Vajpayee
because what 1t seeks to do is to
rght 1n favour of
the senior most judge of the Supreme
Court of India to be the Chief Jus-
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siong of the Supreme Court 1
rccent years In Golaknath case
which Mr Setalvad described ms a
political judgment, we feel, the Sup-
reme <Court arrogated to itself a
supra legislative power That was not
a correct judgment They entered
into an arena whele they should
not have entered That created con-
siderable difficulties requiring the
amendment of the Constitution also
Amcndment of thy Constitution was
undertaken which was supported by
almost all sections of the House
The recent decisions of the Supreme
Court n the Fundamental Right case
18 the most difficult document for us
to understand what has been decided
L pon

343

Thi« 15 the position of the Supreme
Court So far as Parhament 1s con-
cerned what can 1t do to rumedy
these defects” We are talking about
independence of the judiciary But,
whal we find 15 that 8 retired Chief
Justie ot India 15 now retained ag a
lawve of the Tat: firm and T am told
that he 1s getting a retainer’s fee of
R« 1 1ikh per yesr That does not
speak well of the indgpendence of
wdier vy m this country

We find an ugly competition
imongst the judges who are retired
o1 who are¢ going to retire trymng to
gain the favour of the Executive and
" have bien rawsing this question on
the flooy of this House in my humble
WAy On  Vvdllous occasions namely
that the appomntment of the retired
judges tn various posts which are
under the pitronage of the Executive
has made defimte inroads into jpdi-
cial independence and judicial inte-
grity in the country We find that a
retired Chief Justice and the judges
of the Supreme Court often become
arbitrators i1n respect of matters
where the Government 1s @ party at
a fat fee, and our judges are also
trying to carry favour of the Execu-
tive to head thiz or that Commission
Judges are also very eager to be-
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come Members of the) Law Commis-
sion. Although during their tenure
they have never delivered an illu-
minating judgment they seen to be-
come the repository of the legal wis-
dom in this country to be taken
straightway to the Law Commission.
We do not want this type of judicial
independence and judicial impartia-
lity., What is happening throughout
the country is this. Most of the
retined Supreme Court Judges to-day
are employed; whether they reach
the age of 70 or 75 that does not
matter, But, what is found for them
is enough to last for years together
so that they can continue to draw
the same salary.

Thercfore, we submit one thineg.
The people who are really concerned
about their fundamental rights and
whose rights arc daily being affected
wanted a guarantee under the Cons-
titution of their right to living wage
of the mght to work, etc. But they
have been denied these rights.

So far as implementation of the
Directive Principles in the Constitu-
tion are concerned, in this country,
whatever little right has been given,
it has repeatedly been denied. In-
roads have been made by the courts
even in the limited spheres. When
we find that the Supreme Court 1s
going on violating what can we do?
We remember Supreme Court giving
tim¢l so that amendments could be
brought forward by Government to
nullify the effect of the judgment
that was given stril.ing down certain
provisions of the Maintenance of
Internal Security Act. We have seen
jt—I em sure, Shri Gokhale will
agree with me—that a sort of tussle
2oes oen in the matter of Industrial
Tribunal Act. When there is a dis-
outc between the workmen and em-
olavers or when there is a dispute
batween the big business men and their
-emplayees and when thare.are disputes
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or when there are habesr corpus
procedings and when there sre sich
Draconian laws, what is the attitude
that is taken? We say we have o
special feelings of being enassoured
about the courts in this country,
Therefore, we suggest that the people
should be the greatest beneficiaxy of
the legal system in this country—
common people, I feel that the
people’s voices should be accounted in
the matter of selection of judgea and
the appointment of judges since we
have no forum of election of judges
in this country.

I cannot support the mover of this
Bill who has brought forward this
Bill. The Government should bring
forward such a Bill so that we emn
have the views of the people’s re-
presentatives in this country as to the
suitability or otherwise of the judges
of the Supreme Court or the Chiet
Justice of Supreme Court. There-
fore we do not support the principle
that is put forward in this Bill as it is
unworkable. We also do not want to
gve uncontrclled power to the Gov-
ermnment to make choices on the basis
of their unexplained suitable social
philosophy which our great and }earned
friend the late Mr. Mohan Kumare-
mangalam put forward on the floor
of this House,

So far as the Law Commission®s
recommendations are concerned, they
have been referred to by my hon,
friends Shri Atal Bihari Vafpayee
and also Shri Dinesh Chandra Ges-
It is no doubt truc that the

made handy fo
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persons of styrdy jndependence and
twwering personafitier and wetchdogs
of democracy. We do not wané that
these matters ghould be left cem-
pletely in thy hands of the executive
whose bona Ades, ¥ am sorry to say,
are pot alweys not suspect, or that
these matters should be decided 1n
the corridors of power in the South
Block or the North Block or wherever
it may be. Therefore, these are
matters on which we want that the
people's representatives should givel
thefr views. When we have found
that o cases of democratic urgess and
aspirations of the people, their rights
are being taken away, at least, let
them have this right that their cases
or their affairs or their difficultien or
their disputes may be decided by
judges, in whom they havd faith, and

representatives have had something
to say.

Otherwise, a mere constitutional
provision regarding the method of
sppointment of judges will not cure
the defects that have crept in in the
judicial body of this country

So far as we are concerned, we
express our opposition to thig Bill.
but we say at the same time that
some method should be found aut,
and we certainly do not wish to give
to Government absolute and uncheck-
ed power to ppoint judges as they
are now claiming.

o ve fesire o (dher) : T
fad, far ¥
fadaw, wicfiggu (wimsiee) faw,
¥ g f fdw v @O gWT E )
Trorpdy oft w7 qg W fodaw @
& Fx forg ¥ wrfieg ¥ oftey 9 wr fifirare
Aree A ww e 1@ Phw OF 71 A
wfeew wrgbor | ol Tt oft s
WYy ey ¥ AR R
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TF TET AW W @9 ¥fE & wafe
0% & wewy &, @iy 99w g
#rE 5T F 7oL 9 Y e i
T WX T9 AT HT I ¥ GEGA W
fear fe ag wifaw ar 3fen ST st Ey
w1 W aRdggwaT waeeawe faw @ 9@
a1 & AFHT 1 FF gETT FT @O0
e faer Y afs = fear S
94 ®1 Fdron ag gt fe #§ o o
a1 ffqrre g ag W § wrdfer
T & wearT ), fawnlt % & 99
&1 grorg &i% A grar o ag % wfew
I WY A7 AGAT | (W)

ot % qg »g wr a1 v WO vw ¥
&1 urar e 5@ avg & fem T o
S FawaETT g ¥ 5% dw &7 famn
&% T vifacramar 73 5 O ¥ A
fa 1971 ¥ § I3 @ Ty FT o
at o a1 e Qar 39 T &R ¥
areer § faw & I § vw aww w0
wr€ W A O fon @ ) o
waw ) qT Wit w1 Feeiium g fge
gg @t g fam A @ )

™ fen & amg arg 30 @ fow g
F qATIRT A fraren @Y aw A
oz T 2w 3 i fewt ot ey
& FAA $T I GAT, I F yEE A
ST T g9 IW FT 9 FAFT FY
fr w0 & 2w & =yraarforsT ¥ oY SyaY 9
gear § g Tmm w-% 37 &
T T X FEna T g | ¥ ag Iwearar
g s saraoifere # wrer e wifyg,
I 6 | ¥ w9 e
TH AT TifgT Wi 37 Y Fvaww wdw
& ¥ $7 ¥ Loy Ay wfgw
fe ST 7 77 B ¥ fF yuen
gt frdft oF S wT AT @ o &
Ty fedt fit wfe & 9w wfew
T et war o & et A @-
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[+t 7w Preir o]
wwar & wt wnay v &) wrk-ag A
¥ www ¥ afy w1 § ag W g
fiv saraurforst s7ow o §, oF wifrer
&, ~arqorfasT ardt wwied @ & fe
g w17 WY dar w1 a1 g L)
& v aw & wgwa g 5 wm W Q@
Y o Reearadt gt §, 8T T Wil
wqAY fnaredt gt & | Aoy ofr &
Wt s feeresir § WX @ I femmedy
Py A AT T @ g |
adt gart frr vt A QA R, ITH
ot wrqdt o fwerest & fore & sy aR
® qoft a1 wEy &1 ot fro ¥o X
|IEW AT, I7 € o Wy o fenarent
P d e g Aararg e
W A ot vt oF e g @
R e & we feewd @ ¥
wrewr Y Y OF o oF a0E ¥ qiear @
o g o T a@ At H AR
aaT § 1 xw wTOT O ® w0
wifrfeer gt §, 37 & @ 7wz
T § 1 gufog gt 0% Rewredt &1
aTeE §, 97 A N v T § 1 yAfee
gt ww Reamedt o1 areqe 8, wrerEn-
VAT & a8 87 WgH et oF FH ¢
0 # & wgfraa gt § 1 fe Forw ey
W et & o @17 e Y e
e AwEt ¥ 3w e gfew @
€ W hERT_A ¥ ) ¥ g 4 &
i TR ft § T ¥ e
¥QTg e sy #r faresr oF pradwe
& fore 93X g B & q@m,
- qifearire Y @ g fe o R
o ¥ ANy § W ST o fewredr
X o arowt § anew 1T 8, s I A
fowred 2w ®) et @ any ¥ anww
R e WwF T e e F
wws g § R & wfig ¥ 2w W
wewm g, fea ¥ sfog ¥ WEFR
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st mrarermy g g wonlt § O symea
ox s Furew off B Q@
A% v gr W Sawt wor @ fiy
o few ar & g W) wafig W
7% o & wnffa guTCsTe aTeY A T
¥ vowrw st § afer 8 ag
wraarg e ag we A g O Wbl
warEre gt wifgy 1 el fedr el
#Y EETHT IwT Jg FuR o e wfiww
T faar wor @ =ymqqrfaer # Wi
# wrreat fired §, & v wr o wff s
agr wron § fr gt g dfary &
frratarel & dfasr a7 av1 €@ Ay
¥ o W, W A W qeT e |
o Wt wg W ¥ ww Il & W
ar fix sew gy s giR, avdy
qeeqal & spanfas ag wTw firay andm
& #w ¥ wedt qomTd sraw B §
W wedt TS ¥ TETC 9T Y g
sa @ g v fodt ax # fr el
qaad & qUEEIeEAr Ay gy § Afew
qr #1§ FOT § A I@ WA F W
qTZ T AU T W AINT TG G000,
faer &1 9947 F T HANC Ig N
f& ®rEwg wlfE at® | werew
ﬁ ER % wfiTw ‘ﬂfﬂ"z T
gar v fe ag dfifme @ )
a9 g frer & g
F1 qg WUST AG X | A WOT WEw
¥ qerqa wiewrd o1 §, W e §
fr qoee g oif WAl W R
Pur r ag ¥ e 1 o & wmw
ot WY ¥ gava aferd ¥ gwfe
¢ sver eiduw few @ ¥ fer
wmy, f&ar fearETer & amq fisgr omg
R @ vgr § W€ fgafrarge mf §
fe g & @ gfeww & o waw
Tow § g Y I5.47 § W g fdaw
wfed ar s felr oy s § 0
sTeiaw ¥ W wawy qié few §
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T wE T w e wwww § s
forelt g #r vt YA wnfig 7, Frreear
* 9 firelt avg A @ &= QAT iR
WG T 1958 F AN FTH F I &,
IN aF A TECT A4 FAEAT AL
A A A wEE wggE o A7
ok wagw w0 Ffan) @R
QY Y AT § WA | ¥ 0T
war ? mr & fAq a1 e @9 ™
¥ & qown § e o faet a1 A o
WA FT EWWAC AT AHAA G
0 | ATERET w1 A § AE wE |

st Ty far (@)
Tt S ¥ oF A fer @ v F
e ¥ wrer e § fog e w1 a9 &
T Y| gwaww & fF T oAEEI
#1E & Y qdr | afew & W TR
o A P T gre T@H TGN
g1 oo | @t gara dfeuw @ 9EE
faeger famms ¥ &7 FaOaT TG |
g7 arey & T fawrs a9y § fao

LU LU

o WATHL § TA HIREEINA
N W & IW oA A oA 6o
fafew % & ez FT7 wE § TFS
frame & warfaw o gy § 1 g
gL AT ¥ g@ AW FT THT TG FH
¢ af=r wwv gee & qarfaw g w1
U FRETANA FT qAAT & | FGTF
#i% afew vame @ Fr oA @
T YT o g ey T @ fir ag e
Foftdz &y gom | Afew w17 & @ A
wgr o § e oag e g Fe oo &
varieiz ¥ fauw e @f-q w1
Foee foar w1g | AT S R S
ug 51 & v W€ Ty ane g, 18
wHg A ) ¥ A i i A
fowt g% & 1 o Y Wl & wTAw
RmwidsfroamsiisgRE?
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A% A foar gur & f widz &
uiuFe 2 fF 7 <% T &9 & ane
FL G a9 ®T O RIHE T AT
% g ¢, 9% afew & dwee
fwar wme 1 % @ifew 1 TAEEEHe
& faw 7z w1 5 S =T wraw @
Y swer ¥ A fe ag Wi el
g ¥ g, mafes aR < fer a8,
fFdt oY wreqr W @Y, wE ¥ &
W1 4z war @ At g T faeg §
FAT WAA AT § | WTH FT FATH
Tt gu w4 ¥ faegw qgwafaw §
1947 F a2 8§ 390 .g aadr= wrd §,
gred & wmf § 1 aeF fedwode &
ats %1 ¢ | faega ffae a @
BH WY W WA § ) Wy A
A @xd & 1 T g NY
9% SO | AW W g 97 §, &
F ae ¥ w6 " § 81T W AR
SATET W | S G g W a3
FaTsT # qEEiet Wt Tifge, aaE ¥
FIEEY WA A AR A IT "G
FT fTENT FA T § F W W
qadrt &1 g ay § —A frdr
ATy T ST Agar—et foFar q@m g,
ag war § e f W W w®w
o fFar A g | wEEEaT § amg
iRmsgmng g gy & fr
It afe @ foE g7 & § dwad
A & ar T e} § fawer e e
go 8, I wE & fag, I
fede a7 & foq w7 w7 9 S
wifgd | Aq I TR T wd
TH ¥ | GAEH F1 A FAH AR R |
AT AME Mew M FgH A
&1 7 oF IR A W g
AN H WIS T 2T T & | uw A
A& § | 99X 0F WieHt o
Feam § % a7 A @ freay gm
I 19T A1 3 Fgam 2 91 I AW
1 G AT aF GaAT T g §
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| wAEL 1 WA T EEEE
w9 A T GTENT § | weH A A
w1gd & fT a7 semer 9@ &g ave
A1 W, S a e W g
g@ & fosmw @ 20 w1
sRafrogmmig meE A
tiram A 2 fr o it &
fe~mr a7 frose 9@ it @1 g e
w1 froggwe g (@ aegar ¢ | 9%
U A TR T ES aarar) ¢, 99
AT T AT T H9ATI AAHEH §
O E VTH OF TR R THRY A
G E | A TR & v =ewm W
A FEW §, A T THUT FE E,
At T a1 e feerErdr &, oF a7
fsd w1 § AR I A
G5T FEAT AT § A1 THH gF 4 g9
a2t & wrT £ wwy § 1 ¥feNEr A a
Frf e F, T w1 @
W B Awr & 9 & fau oA fomw
et o feard 2 § @ av &
wifgd | g 4 7@ FgA ¢ f b
T T ¥ T TW AR | IA
efeq g ¥ W0 F1° T ¥ gw A wrEh
§ vt A o ¥ Al e @
FET ATEA & (@ wedr a9 1 9WA,
Bwr ot @ F fag wme wvaTET A
“ga & syrar wifaw A ¥ o A
i oY fg g & @1l &Y oF Aaw
qTEE &0 # wEW@ § AT
For  foo W A A g, vAE fw s
i ey = fr "

TdEY Nt Fw FE G G4 FH
a7 &fa £ 7dl Aqn | @ g I
g W 3T 1 ST AT AT R
gw Al wfew g owE R F sEE
faars § €91 af W § ) AR
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T oumd § @ wAeNfaEer

g gt Tl 7 1

g a @ F &3v &7 %80
Fgd & 6 3 & w1 8, 9T @anww
W ¥ A w2 mT " & 1 e A
HIT AT, 1T FF AT & | WA
o AW e mard @ Sen 61 &
AT A A Ewar g e
H1 g¥ % At T § omar g, gart
wfa 1 I T F awm aTiw
TAC ] N F A iy § 1w
WARY & §1a ¥ 1y fa7 €7 7 v0fafwq
FLAT I

MR. CHAIRMAN: The time allotted
for this Bill is two hours. So, we
have to finish it today. But the list
of members who want to speak con-
tains many names, So, do you want
the time to be extended?

THE MINISTER OF PARLIAMEN-
TARY AFFAIRS (SHRI K. RAGHU
RAMAIAH): Sir, I consulted some
of the leaders who are present here.
The consensus is that we may extend
the time for this Bill by two hours.

SHRI P. K. DEO (Kalahandi):
Mr. Chairman, prior to Shri Vaj-
payee's Bill, in 1971 I tabled a simi-
lar Bill, namely, Bill No. 74 of 1971,
in the Statement of Objects and
Reasons of which I had stated:

“The Constilution of India does
not lay down any procedure for
the appointment of the Chief Jus-
tice of the Supreme Court....The
appointment of the¢l Chief Justice of
the Supreme Court is within the
discretionary power of the Presi-
dent who acts on the advice of
the Council of Ministers. It is
therefore, high time that the pro-
cedure for the appointment of
Chief Justice of the Supreme Cuurt
is laid down."”..



353

So, as nrly ag 1971 I had anticiapted
the t.hm;s to come. We knew very
well the Sinister motives of the Gov-
ernment to scuttle the rule of law
and rob the independence of the judi-
<iary in the Conmstitution. Now the
events have umfolded themselves.
You will appreciate that it is now
tlme to have a healthy convention,
The healthy conventlons of the past
Weke thrown to the winds by the
ruling parfy when three Supreme
Court Judges were superseded and
a junior Judge was appointeq as
Chief Justice and the entire thing
was kept a secret till the 25th of
April, 1973. I may say subject to
correction that the retiring Chief
Justice, Shri Sikri, had welso recom-
mended to the Government that his
succestor should be Justice Shelat.
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Here I would like to point out a
coincidence of incidents, The judg-
ment in the great constitutional case
was delivered just a day before the
appointment of the Chief Justice.
‘While the hearing wag going on, both
the Attorney-General and the counsel
for Kerila Government said in the
open court that the alternative would
be a political solution.” We have
now seen what was the political solu-
tion they had in view.

The injustice to the three indivi=
duals who have¢) been passed over is
of minor significance. What is im-
portant is the principle involved.
This action of the Government evoked
spontaneous anger and disgust
throughout the country, as has been
manifested by the boycotting of the
courts by the practising lawyers and
the near-unanimous resolytions pass-
ed by every Bar Council in this

country condeming the action of the
‘Government,

The question is whether the ap-
pointment of Justice Ray was on
conslderations ocf calibre, merit and
genjority as compared to the three
mlperseded Judges or whether it was
a questinn of sacrlﬂdng three inde-
;pendem jud;et at the altar of expe-

1675 LS.—12
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diency because of their independent
views and intellectual integrity.

On the 24th of April the Supreme
Court held by a majority judgment
in that marathon Constitutional case
that Parliament had no power to
dmend the Constitution in such a way
as to alter the basic structure of the
!ranlework of the Consmuhon The
contenticln of the Government was
rejected by the maJori:ty of the Jud-
ges, including these three Judges.
Prior to this, in the Supreme Court
case No. 148 in March 1972 in the
case Raj Narain Vs, Indira Nehru
Gandhi Justice Hegde held that the
lower court, that is, the Election Tri-
bunal, is wrong in striking out issue
No. 1 and ordered the Election Tri-
bunal to reframe the issue. The issue
was the resignation of Mr. Yashpal
Kapoor who was the election agent
of Mrs._ Indira Gandhi. The resigna-
tion was accepted on the 25th June,
1971 by the President as notified in
the Gazette of India of 6th February,
1971. But the trial judge gave it a
retrospective effect from 14th June.
Against the decision of the Election
Tribunal, Mr. Raj Narain went to the
Supreme Court. According to the
decision of the previous case of Raj
Kumar vs. the Union of India, the
date of resignation of service has to
be determined from the date on
which it is accepted by the appro-
priate authorities, Accordingly, the
resignation of Mr. Yashpal Kapoor
should be taken to have taken effect
from 25th January. That will invali-
date the election of Mrs. Indira
Gandhi to the Lok Sabha. Not only
that. It will, further, bar her to
contest the elections because of hav-
ing resarted to mal-practices and cor-
rupt practices under Sectlon 123 of
the Representation of People's Act.
This must have piqued the Prime
Minister.

Another reason for the supersession
of three Judges and the appointment
of Justice Ray as the Chief Justice
of the Supreme Court is this. Now,
the question arises about the consti-
tuutm and the composition of the
Constitution Bench. The  Special
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Bench has enunciated the law so far
as the Parliament's Power is concern-
ed. So, to give interpretation or to
come to a decision on the wvarious
issues that have been raised in the
Swami Keshvanand, Bharati's case, a
Constitution Bench has .to be formed.
Who is to form a Constitution Bench?
The Chief Justice of the Supreme
Court is the proper authority to form
a Constitution Bench. So, to get a
decision in their favour, they appoin-
ted the Chief Justice of their own
choice. That is why the Govern-
ment thought it fit at this opportune
moment to appoint him so that the
dice could be loaded in their favour.
When the issues have not been decid-
ed, even though the law has been
formulated, they decided that they

must have a Chief Justice of their
own chaice,

Another reason, according to me, is
that there is the criminal contempt
of court proceedings pendings against
late Shri Mohan Kumaramangalam
and Shri S. 5. Ray in the Supreme
Court, thereby putting them in a very

difficult position with a possibi of
imprisonment. e

‘80, taking all this into considera-
tion, it must have weighed on the

Government to have a Chief Justice
according to their own choice,

In this country, the rulin
Is in the habit of maligning t:e l:ﬂ
and they find convenient scape-goats
In the judiciary for their various
failures and lapses. Recently, Shri
Shankar Dayal Sharma, the Presi-
dent of the Congress Party, has been
served a notice by the Bombay High
Court for his publie utterances, deni-
Erating the judiciary. Taking all
these things into consideration, the
whole thing has been done in a very
hush-hush manner. It is an unplea-
sant duty of ours that we shall have
to say all these unpalatable things.

Now, the -convetions have been
cited. Every country has its own
convehtions. In this country, for 25
years after Independence, we created

AUGUST 24, 1973
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.a convention that thé senior most
judge would be the Chief Justice of
the Suypreme Court. There has been
only one departure—in the case of
Mr. Justice Imam who was incapaci-
tated due to a stroke and the loss of
power of speech. In UK also they
have their own convention. The
Attorney-General is first offered to
become the Chief Justice. R So, that
practice is followed in that country.
There has been only one departure
in the case of Marrington Buller
when he could not be appointed as
the Chief Justice as the retiring Chief
Justice Lord Goddard stood in the
way. So far as Australia is con-
cerned, there is a similar convention
but they even go a step further that
while appointing the Chief Justice,
they appoint the next Chief Justice
also so that he can get sufficient
length of time. This thing has been
cited by the previous speaker also.
But I would like to point out that in
this case if Mr. Justice Grover would
have been appointed, he would have
retired much after Mr. Justice Ray.
So, there is absolutely no justification
to supersede Justice Mr, Grover on
this account,
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The question of administrative abi-
lity was mentioned by Mr. Goswami
in this regard. I would like to men-
tion that two of these three supersed-
ed Judges were Chief Justices of High
Courts. One was the Chief Justice
of the Delhi High Court and the
other was Chief Justice of the Guja-
rat High Court.

While making various apologies and
giving explanations, Mr. Gokhale
cited the Law Commission and he
cited a truncated and mutilated ver-
sion of the Law Commission’s report
so as to suit his convenience. The
very fact that even the very members
and the Chairman of the Law Com-
mission like Mr. Setalvad and mem-
bers, Mr. Sikri Mr. Palkhiwala and
Mr. Chagla have all condemned this
action ‘of the Government goes to
prove that the Government have not
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gone deep into the matter anfl they
have not considered all the aspects
of the Law Commission's report and
rather they picked and chose what-
ever suited them. On the other hand
I appreciate the assertion of the late
Mr. Kumaramangalam- though ..we
differed from him on various points.
He called a spade a spade. He meter
minced his words. He stated that the
Chief Justice would ‘help’ the Gov-
ernment and his ‘political philesophy
is most suitable from the executive
view point'.

Judges during pre-Independence
days used to adjudicate cases and
controversics between private per-
sons but after Independence and after
the involvement of the State im wva-
rious socio-economic fields, most of
the cases are against the Government
and when Government itself is a
party in the case, how can the Gov-
ernment be an appointing authority?

SHRI M. RAM GOPAL REDDY
(Nizamabad): It is a repetition of
what Mr. Vajpayee has said.

SHRI P. K. DEO: The hon. Mem-
ber was not here.

SHRI PILOO MODY (Godhra):
What do you people say all the time
anyway: “under the dynamic leader-
ship of Shrimati Indira Gandhi and
the Deputy Leadership of Mr. A P.
Sharma?

SHRI P. K. DEO: So when Gov-
ernment is a party, it makes my case
still stronger that there should be an
independent judiciary which should
be properly insulated against all
kinds of pressure from the Govern-
ment and not to give the so-called
‘help’ to the Government. A Judge
once elevated to that high pedestal
should shed his political philosophy
and be upright and independent and
should have his own freedom judg-
ment. We do not want our courts to
be Star Chambers of the kings.

Very ‘often it is stated by the Trea-
sury Benches that it iz the preroga-
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tive of the Government to  appoint
the Chief Justice, The word prero-
.gative itself is feudal and it could be
used only by kings, dictators and
fascists and I am surprised that those
who swear by democracy and by
socialism repeat such words. It is
anly typical of the communist coun-
tries, to speak of committed judges.
A judiciary committed to the particu-
lar philosophy of one party is possible
only in the party system, only if there
is only one party rule. There is no
possibility of having a second party
there. There can be committed jud-
ges there. Where there are different
parties, where there can be change
of Governments, how can we expect
this thing to happen? Do you want
_him to be a chemillion to change se-
carding to the political philosophy of
the party in power? In our country
especially we have got a federal set
up and there are States where the
party in power is quite different from
the party in power at the Centre.
There are different parties in differ-
ent States and how can you expect
“ that the judge or Chief Justice of
that High Court will subscribe to the
political philosophy of any particular
party? I would like to quote a sen-
tence from Mr. Palkhivala. He said:
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“A committed judge is a contra-
diction in terms You cannot have a
committed judge any more than
you can have boiling ice cream.
Either a man is committed or he is
a judge in the true sense. ‘He can-
not be both.”

I quote from “Supersession of Jud-
ges” by Kuldip Nayar. He said:

“At the time of ocath-taking cere-
mony Kumaramanglam went to
Ray and told him “Such posts are
a reward for political services ren-
dered.” Ray replied: “I don’t re-
call rendering any poitical service
to any body except to truth and
Justice.” )

SHRI B. P. MAURYA (Hapur):
He is not here to reply, this is not
fair.
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SHRI P. K. DEO: I want this to be
contradicted. Mr. Kumaramahgalam
is not here, but I hope somebody
from the Treasury Benches could
contradict it. Gone are the days of
Pandit Jawaharlal Nehru who as
early as 1951 when Patna High Court
have an adverse decision in regard to
the Bihar Zamindari Abolition Cade,
wrote to the Chief Ministers of
States as follows:

“It is obvious that the interpre-
tation of the Constitution is the
tunction of the superior courses.
We have to respect the decisions
of the Courts for, not to do so, is
to strike at the very root of our
constitutional structure.”

With these words, I fully support the
Bill which has been moved by Shri
Vajpayee,

17 Hrs.
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g | TE 8 e % AT e g,
W I FECEE EAT | WY Afmi—
™ & #ew ¥ gme epffn g
WTAN FT F97 #4741 | FgiA T
a% agi dw faa ar, famr v &1 3R
agi @ A f—afy FwRdr Sy
I F1 ArE-are $T 727 4w fear o
T2l fF gOFTC F qmdT F44 # T
I T O—F v T AR
fF 0ar =@ A0 &g 41 | IR
Fg 91 —"'77 gw fRaEwr w1 A
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am T FC @ & fow A F1 oy
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Fawma &, I fagrt &, 39 aqt @,
xR c ol Al

oy fEd—ag a@mer FF A
& | TEEAE ¥ OF A9,
99 & 9gw W 339 FET Y W
Far ft TR I T T
gy My fR Wt gEwT S E TR
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g— @ Wm ¥ frm m Svew
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FT A 3T AL EW 7 A peerieE

SHRI PILOO MODY: Fundamental
in the governance of the country.

SHRI VASANT SATHE: And also
fundamental in the judgments to be
given, as a guideline,

WY 917 39 Y faqg—

BHADRA 2, 1305 (SAKA)
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gTT 19 ¥ FAw o wfawr qm,
fotwr # aur ATy wge e T,
forwr  ag sg7 T & — "5 ATAfCw]
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AT 39 H ®HF I & wigw
faar mar & %ﬁﬂﬂﬁgﬂwfﬁ?
& o1 ¥ AT 45 T qg Ty {6 Y 4
39 gaqa wfwwr & faars 2 o1 19
¥ femr mn &, ww @ gw @ w@
g

st | @t - ofFrEe & gar
A 9E A v wfgy q,
et gpfta 1 & s #7 e ) 7@l
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SHR] PILOO MODY: Will you con-

vey faithfully what I want to say to
him?
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MR, CHAIRMAN: Absalutely.

raﬂ:uauri qumafa o, A
ﬁﬁﬁﬁmaﬁ%——ﬂﬁ T
Qiﬁwﬁ‘wm"mz’n afz
iﬂmaﬁmssﬁiﬁ 7
G | ¥ ol ST TR, ST
IT AT FCET N

SHRI PILOO MODY: What Is
‘Panthpradhan?

MR. CHAIRMAN
Minister’,

SHRI SOMNATH CHATTERJEE:
Why does he not include article 39 in
the Chapter on Fundamental Rights?

SHRI VASAN SATHE: Would my
hon. friend do that?

SHRI SOMNATH CHATTERJEE:
Would he also do that? Let him not
take shelter behind the courts.

SHRI PILOO MODY: His party has
the two-thirds majority.

It means ‘Prime

M wwa @ a% qg § R ¥ Ay

ATy wfemea’ v fraior gur 8, 99 &
e w% & =i ¥ arEr g
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e frga gar g doae s wog
war g e & fafa g eafew wrew &
dfgee . 9fa st =g ¥ fret

T, o # e A d /R ﬁ'zT;; -
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ot wg g fowfem & wifessr
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124 ¥ 917 (1) ¥ a2 I ag AIA
NI g

The seniormost judge of the Supreme
Court of India shall be the Chief
Justice of Indla.

w fog s ov feg ¥ 1 3T @
g ErITITEag et fE
wfqar 3t § it 31 ¥ < sfew
% frgfe & 397 g oA A% 17
& fir i o efiamqet ol sod
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T W 7 o gq 38 gl @ forg
dfra aw Y e e dfawm
Hreara 124 A8 —

Every Judge of the Supreme
Establishment and the Constitution of
the Supreme Court”
then he can be appointed as a Judge

ag gfrw ¥ # few ag A T
frrior gvrt gt o Wt &0

“There shall be a Supreme Court
of India consisting of a Chief Jus-
tice of India, until Parliament by
law prescribes a larger number, of
not more than thirteen other Jud-

ges.

Every Judge of the Supreme
Court sball be appointed by the
President by warrant under  his
hand armd seal after consultation
with such of the Judges of the
Supreme Court and of the High
Courts in the States as the Presi-
dent may deeln necessary for the
purpose and shall held office until
he attains the age of sixty-five
years.”

“Provided that in the case of
appointrent of a judge other than
the Chiet .!i.mtlce, the Chief Justice
of India shall always be consulted.”

gfrar frafarsit & e wfew o
aqwfa  fow axg & @ 77 7% fear
g &1 xR arpE st AR
v § fr S5 afew @ fgfe &
aTT & wfaa W & % e A
firw g ¥ frafier grar snifew &
IFW W &

Every Judge of the Supre
Court”.

Bill
g wg e dfrar W § wwwerd
Y M T

“Every judge” includes the Chief
Justice also. -

Hrit gerwe dfeETT ¥ TEwt W ane
fer & 1 ot a% A€ it ¥ o
gt w1E & ot # fagfe 1 wwe
¥, e v sfez ¥ mwfro &%
et feir goit &

‘“Provided that in the case of
appointment of a judge other than
the Chief Justice, the Chief Justice
of India shall always be consulted.”

fom awg @i wfew &1 TaETgRiE
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wn oftg afize ® frafer anft ar
ety ¥ folk 77 arefen dwx g
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W 73 | 9g &% IE &wq W I
a1 fore awa ogy vl gk 4t | e
w1 A O &, TG I
97 a7 | % wfqar @ A7 126 WY
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%z wo g g fie fow g @ S
wfezg #t frgfe gl

“When the office of the Chigf
Justice of India is vacant or when
the Chief Justice is, by reason of
absence or otherwise, unable to
perform the duties of his office, the
duties of the office shall be per-
formed by such one of the other
judges of thel Court as the Pll.'gsi—
dent may appoint for the purpose.”

So, any of the judges can be ap-
pointed as the acting Chief Justice.

I A i gelre & oo} B ot A @
ot s et § agy s feewed
T @ § gEm @ aifata e
aifcar #1 48t @ & 1 o Wt wew
ot & fammr # @@y ar fe s dfe
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gRyrfi M agag farad §aa @t
A% 7 ¥ 4l faw aga A & A
1 a1 fF difroe S oo o @ adt
ga | wfear & g 124 F o /A
ag g w1gd & Tar s A fen
ATH A 126 G F TE OF IH FE
sTenf, I fewTs wmowm : o faw
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fardvéier & & 3w oft P 1 77 o097
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“is, in the opinion of the Presi-
dent, a distinguished jurist”.

then he can be appainted as a Judge
of the Supreme Court.
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A Y gy =1 913 Wigd . T qYGT 99T

faar

FEFFAR g AaaL arfF sa W
s fagidi e s@ §, @1 @A
F¥ o9 Y amr Tt g 1 wfew & o
|3 ¥ qu fF sy oy w9 1@ TR
gfw (R fegidl & rama § gfiw
sesrgiamig § wwn gfe fos
wtes wraa A wrdarfem W fow
qiferarie a1 wrafes & faeme agaa
¢, 37 %1 wiafwamd afewn faa &
afy AT )

MR. CHAIRMAN: The hon. Mem-
ber may continue on the next occa-
sion. As the time has been extended

for this debate, this debate will go
over to the next sesslon.

17.30 hrs,

HALF-AN-HOUR DISCUSSION

DxvELOPMENT ©OF NuUcCLEAR WEAPONS
. por DEFENCE or THE CQUNTRY
MR. CHAIRMAN: We now take up

the Half-an-Hour Discussion. Shri

Samar Guha, K

SHRI SAMAR GUHA  (Contai):
Mr., Chairman, Sir, it is a matter of
surprise as also apprehension. that
when such an important subject, the
development of nuclear weapons for
defence of the country, is being dis-
cussed on the flor of the House, none
of the senior Ministers, either Shri
Jagjivan Ram or Shri Vidya Charan
Shukla, is present here.

_THE MINISTER OF STATE (DE-
FENCE PRODUCTION) IN THE
MINISTRY OF DEFENCE (SHRI
VIDYA CHARAN SHUKLA): I am
‘here, ' '

SHRI SAMAR GUHA: . Sir, when
ever theére is any news about the
about
China’s capability-of making . Anter-



