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DISCUSSION RE, APPOINTMENT OF
CHIEF JUSTICE OF INDIA
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THE MINISTER OF PARLIAMENT-
ARY AFFAIRS (SHRI K. RAGHU
RAMAIAH): Sir, about the time, I
wish to submit that Mr. Samar Guha
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hag agreed to have his half-hour ais-
cussion postponed, and so we can ait
till 7 p.m. today, which will give us
three hours today, I met the Leaders
of the Opposition also, and the desire
is that we should have another three
hours which will be on Friday ard, if
necessary, the spillover can be taken
up to Monday.

MR. CHAIRMAN: On Monday, it
will not be possible.

16.03 hrs.

| MR, SPEAKER in the Chair

SHRI K, RAGHU RAMAIAH: I
have just now mentioned that if you
agree, i1t will suit us to have the dis-
cussion today till 7 O'clock. 1 have
met the Leaders of the Opposition
before you came Shri Samar Guha 18
willing to have the half-hour discussion
postponed. So. we could have three
hours today, sit up to 7 p.m., and then,
if the gencral desire ig that the total
ture should be about six hours, we
«an take the rest of it on Friday and,
if necessary, the spill-over on Monday.

MR SPEAKER
hours would suffice,

I thought that two

SHIRI ATAL BIHARI VAJPAYEE
(Gwalior)* The entire judiciary has
been under-mined,

MR SPEAKER: Three hours today,
and three more hours on what day?

SHRI K RAGHU RAMAIAH: Fri-
day and Monday.

MR SPEAKER On Friday we have
private Members' business.

st wew fagrt avdt  rEA
st Wyt weer fAeT

SHRI K D, MALAVIYA {(Domaria-
ganj): Sir, am I to understand that
six hours have been allotted to this?
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‘What will they speak on, for six hours,
I do not know.

SHRI H. N. MUKERJEE (Calcutta—
North-East): The Minister just now
told the House about the timing, about
which he did not take our consent ag
far as I can make out, because in this
ciscussion the cogency and continuity
would be lost in the way in which the
programme ig suggested. I quite con
cede that the Finance Bill requires
serioug consideration, but something
ought to be done in order that the
discussion of this motion does not lose
its force on account of its being cut off
in s0 many compartments.

MR. SPEAKER: The Finance Bill
has to be passed tomorrow.

SHRI SHYAMNANDAN MISHRA
(Begusarai): Another submisgion I
want to make, We have got so many
things in our minds on this subject
that it 1 not good that this subject is
cut hike that.

MR SPEAKER: We
pone the Finance Bill

cannot post-

ot wew fagrd wrdAd . werd
A weEw faw = R A Aw
3 wfpa & af Aww @ oz 9=
arx  AErA g1 AwA 2 1 fauw
FRAYOT ¥, ®F WO ER qr WA A=
oT¥q AT A4TER, tH fAT T ow
gy fagr 9 I ¥, v AN
® T%1 p——ofs gEwT @l
ar o

MR. SPEAKER- What 1 propose to
du is this. On Friday I shall not
admit any call attention motion, We
can take the rest of the time before
the commencement of Private Mem-
bers' Businegs. We cannot postpone
the Finance Blll tomorrow; it is already
fixed and it would be a bad precedent
it we did s0. We can posipone the
other businesg for one or two days and
take it up on Monday next. You will
have new ideas during the holidays....

Chief Justice of
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(Interruptions) We shall finish it on
Friday and I shall not admit any other
motion on that day—no 377 motion and
no call attention and if you allow me,
no questions also...(Interruptions) No
motions under 377 also; we will make
up some other time; I shall admit one
or two more.
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qzAT & . (wmmewm) L.
wfefta &1 wrers ¥ T oay qgd wdt
Wogw ... (wmmeawm ) ...

Wt swe T fqy (FT7 )
WX AT WA FX X AP AWAT ATA
g9 Am TH ¥ wiaw WAl 1 A9
auwa 2, eafan sd aft A | .

MR  SPEAKER: After all this
debate has to go on for quite a few
hours. All of you will have to be
quite serious and should not interrupt
each other. Let it go on with dignty
and grace It is a very Iimportant
debate that ig going on: do not spoll it

st See Tom feg : wRAT,
oy YN FE, 79 TA T T @
g Afea W T Wy o W
w7 f& ood WO ¥ &t 7 o WY
aT wer, Y o1ty ww, &% Y
ooft g A w2 fom X gw AT

oeOW WENYG W W ®)
& daar gm | Wy o 3@
grft, § s T
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6
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g1 fror mwr ;g Al 4 v
IAY faamr At wo mAo T W WY
waz ¢r W wmfar 4 0 Ty
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oTA &Y "I F AL A7 WD
WAT 13 AT 9EF AT &R0
#1 famfrr &1 =farT a1 A1
AEA & A oy aifFe g1 w57
wgar  wfgm  ar f orx ommn o
o Ffr afmEy s =R 2
gt gt qfrarEr @ ATeAT SEd
¥ Afww az A w0

A wfwwA T oaw IR 8 5
sty & T § faw Rt o
g frqrd 3w 2w @ waEw
& Wt gAwT WM g o TAR
/W owET R

“It is obvious that succession to
an office of this character cannot be
regulated by mere sgeniority.”

SH® 317 ®IT WA q17 Prig &1
wenfra wed § 1w v W
L a8

“For the performance of the
duties of Chiet Justice of India,

there is needed not only a judge of
abllity and experience but also a
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competent administrator capable of
bandling complex matters that may
arise from time to time, a shrewed
judge of man and personalities and
above all a person of sturdy inde-
pendence and towering pergonality
who would, on the occasion arising,
be a watch-dog of the independence
of the judiciary.”

T 7 AT FY A aE oae 7§, w
oA F7F, THEI A T T W
ar T wen A7 w5 w1 faen @
fr nm axfrs qeg soamd @y o
aTEd #1 9fq@ar 97T "eEe #Y
T X7 TEH, AWMV X xarE
& famre st wvarw I AR oA
Traf oHf ger e o
¥ ot vo mH0 7 F fams 3w oY
T A oAEW g o oan R ogee
£ 73 2 49 1@ A7 2. e amw
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wrear ¢ 7 T faafer avar wrere
& 0 s qreaT g E 26w
1 atvady w1 Ae Fv-az Ak A
T wmm @ fem wF e g
wifgn fiv a7 @ 2w A Tew
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e E—% 2 ¥ fae i ey
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farrmast gzrar3l =, . =@ aar
g1 avanrg g1 7% Tofar ap g '
qF AT

WT TEAT 9 AT8F BT HITA X
g A 1970 ¥ @ AHEr ¥ qW
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A ¥ AR fr A X, & ohar g
it AT et wwa wrfaw g,
& W< ww fivfe & wfew figeragear
W wfes dwe amga & o7 wyr §
f& ot dfogz § Iy wpy o el
T Twar ¥, dfwgz & A
¥ TF T T % Ay
A7 A7 I N W aw & FT
%1 o wfaar # wafar & geee
FE AT {7 A AT wifgd 9 o
oY Afarge ¥ are qORTT ¥ w1 SrAETT
frar ? 3w #Y 1 F9T W F T,
ag W fedY dfasge v« fifger fag.
I qewia faa owh s A
e ¥ fefew dpwdr @
feq g, WY & s ager g fa For
dfrgz ¥ & & w71 m@ fr A
*r wAET Ay w@Ar §, oy Gfaese
®1 Tora wAr e gfem et ¥
¥ qrq oig ¥ feefaw wwme & o
qv trass faar mam

Wz AwA ¥ a7 ¥ o ow am
¥ qem W g ‘fermw”’ werEe
I THTA WAl FT AT TWAT & IA A
#Y W97 A4 & I 94T W1 oo
FaTEE FT & @' A favig fom
Y IRGT A AR 7 qg wawAr
AT wAl FT ANAE ¢ faHsr @
wiA{FaTaTT wEaATT TE w7 AW § |
(samen®) a7 T Ffr g7 W T7
T B, Afve @@ AT swAwr ¥ A
&, T BT FT ARTAA G EIT W FA
A TR WM AW oA AG wE
o & | wor Ageg, & % @ 9
fx vimz aTga & ;W { forew wamre
Ll

“The Supreme Court seven-Judge
Bench with Acting Chie? Justice
J. M, Shelat presiding, deserveg the
gratitude of all Jovers of human
liberty for the historic judgment
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striking down section 17A of the
Maintenance of Internal Security
Act, which authorised prolonged de-
tention of a person without trial and
even without the safeguard of the
opinion of the Advisory Board” ., .
The Court hag at once struck a blow
for individual freedom and its own
reputation as an upholder of this
freedom " (Interruptions)

W ¥ 92 ¥ wenw wgew wla & fArh
Faw gt 7 § s g o w1 oA
NP Ao T § R
oz §Y wr f afew Qo o T ®
et oo § &Y & aw oft 1 www
wafad § f 59 @iw @ § 3T
¥ wfgwx w1 ww & 3¥q faar

“The Court hag at once struck a
blow for individual freedom and ils
own repuiation a. an upholder of
this freedom ™

W WERT, qatw qg & fr Tz @
IW F TR ATFTCHRT  THI TR AT
¢ F oy v 9T OF Y AEY, wE A}
W A} wrery & faere faeim
fz3 |

q.ag g, § g W= T
spngfr s FNawe 39
N A Azfewr qigwr & I &7%
JaE & wfger & e A IO
TR ¥ gAw WIT Jt WAWI @1 A
g sfew Wﬁ?’fq‘o OHe 710 HIES
ot ¥t mrwianlt § wifeaer A 2
tafey 37 ¥ YT uT g IWR
I A awar ¥ 1 A weaw wERR
gurt wiagry ®r & g afesr weaw
g & o2 g%x & ag7 °wd AaTw
amifow ®t wefow :arIey & q| A
N gt weEr afem A W
TR 1 Wi wiese wn s 2
T § 1w N wew A A

537 LS—11.
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WY AT ¥T JFT TXATEA FE AT ATIHFT
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o7 39 ¥ 3T ¥ 9041 7 0§ ZAHAN
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f& fedt w5 Wt foran avow ¥ saW
wTet AT AT qqw A & fod TmT
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SHRI N. K, SANGHI (Jalore): Sir,
he has brought in a matter of afidavit
which is not before the House. This
is highly improper. (Interruptions)

st vy femd : gEwA A
sTRafa® w99 97 A § 1

oft goare wqe (afearar) @ oww
v v o W o & WX I
¥ T %9 & ¥ g1 37 w1 o feeww
far o &war § 7 wwI AW, W
9T WY ¥ efaw arfEd |

Wt wq foqy : wHw W,
T aA ¢ e qorifaze avdefTs
eIy gwr @ €

MR, SPEAKER: Mr. Limaye, the
matter ig already sub judice so far as
this is concerned.

AN HON. MEMBER : Affidavit is not
sub judice. (Interruptions)

MR. SPEAKER: The point raised is
that the petition is pending...
ot wq fem’ - ag A0 Feedry
AR QR SELE IR RE LR T8 ciF S

Ste ®y dwad (TomMgx) : W
grffer s aidimg R E vy
s v ¥ g @

MR. SPEAKER: There is a very
thin line. I very much hope that you
will avoid your comments, whatever
the factual position may be,

st wq fomz . & B w¥w
€T |

ST H&T ¥ ST O G iy savaTAY
Houder o of ot forqW o weat w1

" MAY 3, 1078 €N Justice of Indw (D)
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AT [ ¥ ozd & wd, § 3@ o aw
v g w9 ey ke Y o
¥ | o ag ofesfar am=d amn, &
R ges A e ks F o7 &
a¥ter & qarg O fe oafr gy 2wl
v ¥ qga grht |/ gar w8 fe
g8 W@t X ag wrare fom @, o
gfrar & wmere fodd ... '

SHRI N. K. SANGHI: On a point
of order. The informal advice of the
ex-judge of the Supreme Court nas
been brought into the discussion by
my hon. friend, Shri Limaye. It is
highly improper and casting aspersion
on the judge of having given informal
advice.

MR. SPEAKER: In the normal

debate, in routine business, such com-
ments, perhaps, would not have heen
allowed. The very subject under dis-
cussion is about judges. (Interruptions)
I am watchful. Leave it to me.

ot wq fema : weme wEYET, W
avft oY & fag arerer ofgy | ww
wfrwT # 1w QR waw & fag A
g oy A7 oo 78 ) wAw AW X
frémm w<X & fg oo A 8, ad
*® fe ¥

WS WET : WA W Ao Y|

ot wy femi : weow wEw,
aF v arer or @ ¥ fe & eft
WYX §¥ q7 TA ¥ A9A AR T3 qvav
B

weaw wvew - & gy A & ax
frrz i 2 & 1

oy Ewg g ar fr
et m & ofiw ¥ W
' (cwwwmr) & oY o
mw&wgnwmﬁ
ﬁmt, .
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MR. SPEARKER: I am seriously con-
sidering the observation made by Mr.

Madhu Limaye. He is going on a very
thin line. The moment he comes on

thig side, I will be very careful, Leave

it to me. Do mnot worry about 1.

Nt vy fewy : maw wgeg,
WY FAAA HL wAE I T 5T R
¥ & o A e A g )

PROF. MADHU DANDAVATE: He
=will not fall down from the thin line.

it aq foma : ¥ fasgw audy
T ¥ o frat & 9w w5 go
AT wWE

TR AT aga v @ &
T w qErg & fe oot € ow
arfrq ¥ Sfac oz 3@ ot arfeg
Ll

SHRI M. D. JAMILURRAHMAN
(Kishanganj): On a point of order.
My point of order is whether this fact
has been mentioned in the order paper
of the court. If 1t is mentioned, then
he is entitled ty refer to that; if, how-
ever, it is r.ot mentioned, he should
not be allowed to mention that.

MR, SPEAKER: I am interested tc
know that the judges also thing like
that.

oft a¢ foend : RS A A W@
T wawr fagr, o@ &1 X = @
Wt Yt ag Arow § ) AT gy g7
frote o 7v &

SHRI VAYALAR RAVI
inkil): How many judges?

oft wy fowwd : ot oo T,
“ﬁtemomlﬁ‘(!ﬂl{e *oﬁ‘-’{l

(Chiray-

SHRI VAYALAR RAVI: Both of
them are stil] in the Court.
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Wt wy fama . A wmogwr ?
&Y arga A e fAET WIT 9 AL
& WA 7 wuAr gofa f, @1 g
aagmy far mafama fefags @
T & wger Agar g oo angw
¥ fF WY1 9K FF FT AET g—AET
T WReE 9% 8

“The allegations made in para-
graphs 2, 5 and 6 of the petition, if
read together, do show that the al-
legation against the respondent is
that she obtained the assistance of
Yashpal Kapur, a gazetted officer, 10
support her candidature by organis-
ing her electioneering work. ‘These
allegations bring out all the ingre-
dients of the corrupt practice alleged
though they are lacking in better
particularg guch as the date on which
Yaghpal Kapur was entrusteq with
the responsibility of organizing the
electioneering work of the respon-
dent. The absence of these parti-
culars does not per se invalidate the
charge. They can be supplied even
now with the permission of the
court. In this connection it is neces-
sary to mention that the respondent
in her written statement did not say
that the allegations in gquestion did
not raise a triable issue. "

ueTw WEIRA, g AGT HEAT & -

“  .In this connection it is neces-
sary to mention that the respondent
in her written statement did not say
that the allegationg in question did
nol raise a triable issue. No such
objection appears to have been taken
at the time of the framing of the
issues or in any of her pleadings.
It seemg that the objection was
taken up for the first time when the
petition to set aside the interroga-
tories was heard. We are saying all
thmeonlytoshOwaltohowthe
parties understood the allegations at
the earller stages, of the procced-
in"-“
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1971 R @1 & W™ ¥ w§ 1,
w ¥ AW ¥ A war )
Wi Fiwr o fe o o

“The power of the President In
this matter 13 absolute.”

TudeE 9T M am Fgy ¢ WA
AT TH WMo WHATHT HIET T 6o
W @t s aftar fain oo
* ama fearar o GrT R FAT
A F G wAeer FagAr g
T8 wafeer w7 de fwdst v ard
w g s

In Great Britain the appoint-
ments are made by Crown, without
any hind of lLimitation whatsoever,
which means by the execulive of the
day There 15 the opposite system
in United States where, for instance,
offices of the Supreme Court as well
as other offices of the State shall be
made only with the concurrence of
the Senate m the United States It
seemns to me 1n the circumstances 1
which we lve today, where the
sense of responshility has not
grown tg the same extent to which
we find it 1n the United States 1t
would be dangerous to leave the
appointments to be inade by the
President, without anv kind of
reservation or himitation merely on
the advice of the executive of day "

¥r7 e A o e @
W gy T W e @ W
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ufawre ety & aff ¥ wifim
qE WRAICT FEA W WEw § |
gafosr N feqfr oo & aut &
feqfa wom &

% A9 queq : 99 W7
gwt ?

ot 7g fand: T wfigur @
M WEATHT AL T g A |

“Similarly, it seems to me that to
make every appoiniment which the
executive wishes to make subject to
the concurrence of the Legislature 1s
also not a very suitable provision.
Apurt from its being cumbrous, it
also involve on the possibility of the
appointment being influenced by poli-
tical pressure and political considera-
tion. The draft article therefore
steers a middle course.”

T 26 AT 9EH ¥To WEITFL A

“Every President and every person
acting as President or discharging
the functions of the President ghall,
before entering upon his office, make
and subscribe in the presence of the
Chief Justice of India or, in his

Chief Justice of 330
India (Dis.)
absence, the senlormost Judge of ihe
Supreme Court available.”

#fwm # @i o A woi
t ot dfum g9 wEw Rar 2
W T ... (=wE) L.
3 sz afmam ssar & fage
st ¥ wge | awar we
60ff T I A TFA T Fr
B " o124 FALF:

wan wOW: # uw oy owg
f& o =frwT s F wrRT et
o ¥ E) W I § WTET Ag
T 1 WX W e g )

st 7g WRY :  WeEW WAy,
¥ @y T AurT wEWO

124 91T #1 A AWM W |
W 124870 § mAwENE R
T AN AT @@ AW, I A e
g WA dwafew 7@ wy §
afer @ Forfad = F—

Provided that m the case of ap-
pointment of a Judge other than the
Chief Justice, the Chief Justice of
India shall always be consulted.”

‘qET &7 f A% AR, o ¥ A1E

wama ¢ fe e afew @ <manday
@ ourr g A afemw R
faq 7z w0 fear g,
afe ot felt o A Frgfer s
ta ofard v ¥ 5w 9% afew
«N g Fir, il &7 §, qrafaer
¥ W FIw Afer wow g
woae A Freear e @ afew
# frgfer % 9% wfew @ Fag
& # wied s fear g
T oaw A ffer € At ¥
e e ofiew & fag o & W@
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o frar § fr i afew fre @

w7 7€ afm@Y eafes s angd
§ @ 3 s Ay wdw Ao fw
AN g W F AR g wAafEr §
I ¥ AA® A 7 wAfam &
gEar wgaw g fr sn Aawars
gga W WA A AT WA AT
N 7arg & 7w A gagd AT we
wfezn § fom & wra ey w fay
Lo Eic

o w ¥ 1 Iar
¥ e IWITX ATY
s oA fou g6 @ T A oA
yAqd AW AW § %I ogE Ry
R U fasgmw
TN EA AW w1 ®rE
foar w1 fr maam za =
e

ik

ga ta feafa ¥ sorsgr wifge ?
& T F & owe A dm g
A wk At tAwT afy v awar
fr ag% dw & aoft ereresly wefr §
(vt ) o ¥ o
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{vawarw)  wowf § 7 gwrvenit ot
w1 ¥ L7 T, wead ¥ sewavne ¥
FTH BTN 207 &} Ay W aY wed
¥ arx owifggma ¥ werw o
AT WA qTAT WY EED wag, o
wEr ¥E wr b At gwa A A
T A Ww gAT? AT oY qgfw
¥uw §vz o feafa saw &Y €
t

wfag A7 ag gera @ (1)
fs Trsgafa ot sft o e X WY wwTE
R fen awz & frarror ¥ for a
e e & qx ¥ eerer &
(2) wegafa off forr forr mrarvefiory
writer  fear & 9 o g w7 W
fe a5 woar w=fwr aww & Wi
€9 & w% afigm & fagrea Y weqrfor
foar o) g et qooAo 2
wgr T vEr ¥ R o qer sgmmdiw
& 97 ®1 S gafav ¥ oy o
qarr § f& 9 fr sft 0o 10 T Y
firarz 2t 7 w9 it 0o RO WAT
A gw A Wy feogw oW @
w1 goary feay g exfae & sgm
fe sft o nxe wav 6 I wEE
GAH AT mfw off vomao T
H%7 TATHYN A4 HE | WAT &
T ofrqrdy smw ey B AT W@
fI Qo Mo AT YT oY 7o AL 7
#Y frorr ATt 2 % A A Wy
W ot oy Frgfer gt ag € fr R
WH R A TR wEA Wy Wy faan
T IM qTAZR HTX W\ T
&1 giar fE Ay o wTE WY Aw
FTH WY G H397 ) (sawaye)

mq vy fgady agw W gaEER
§ fam fear v A og wmor A
fear qifs & wy o g Mwwwrw 9
Fhd wrwrr kg | oy T W
woor (s )
iy g wez W wwer vt &
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g sfte sfer ¥ Y€ ot o0 e
sl v & for ik &
T Wy W X fs & qar
wfde wx g, JA gwr?
g3 TH A AT F
fagrat & i aar gar
ad smgur g, 97
W AFETC AT @1 A H
TEWT T g7 | q@iey & ag gEmH
g

' ER
345

3

i
R

W™ g

ot weem erae SEa (M)

124 (2) ®1 91 AAWGT | WA

TEr

'

) W

T WY wE AT Tegfw ot A oWy
Prafier ot §, ot Trafea gw a1 &
AT N —xOam A Tl g e
T O W Ay weawrwr A wE
w1 PR % qg gisw w0y
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¥ &

WA gM AT @ Y @A
Wia % w8, wew % W gE-
gfaard 2 &% | w7 I T
0 w1 ¥ fAu ox FEww qF
gar w3 wfagm & AWES ¥ g0
A T gw & wlAfwarEE A,
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o e
T w1 W e fivar o awan
g-—3@ay MY g AN AE
q w2 v weAr f —

“It 15, therefore, necessary to set
a healthy convention that all ap-
pomntments to the office of Chief
Justice rest on ,pecial consideration,
and do not as a matter of course go
to the semiormost pwsne judge If
such a convention were established,
it would e no reflection on the
seniormost puisne judge 1f he be not
appointed to the office of the Chief
Justice We are in another place
suggesting that such a convention
should be established 1f in the case
of an appointment of Chief Justice
of a high court, once such conven-
tion 1= established, 1t will be the duty
of these responsible for the appoint-
ment to choose a suitable person for
that high office, 1f necesgary, from
among persons outside the court’

o g ag d=r g P
grer o feqfr &z &Y TE & oz ¥
TR ATMAL A AW AT
& g A fEqr 7 sesfear &
qray fear |, #ater ¥ ar=a fEar,
gargie  ferew A aww fsar, go
7o Go A g fear |l Mgy
T @ ot ff-afrdy =1 7 ax
WA FT eATEE R AgY fwar war &
A gm oAy A ¥ ST R W
N oA gAY ¥marm wT
g1 —Afea gug qver §, gafaw
# gw A AT

WeOW HEWET, ¥ ¥ WrAm
afears &Y groet W ¥ A wAar
® wrwrATHY & G®T F1A fRar
“ar sfwe f g F art A, gErd
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iy anfr wgy § e 1060 ¥
W W owrz fear mar qr, &

w2zas) (Statisquo) oW AT F 17
0 f A W sgrar  feAr @@

-

T X TATHY W wew fwdy, WA
g9 X wrofrm afagm & g7 arowt
¥ TTT ®T TEL o5 Aradf ¥ 41F
T & wiwwr w1 gefaa e,
Mg ¥ o w Ay amA g @
fom & fam  sAwr  gamar meTEn
Mg ¥ EWMX NG Afezw W
Sfresz noqreez ®vR # 7 wEy afoeg
ft g e § fom *1 dvg AR
g fom w1 e & &1 q9T
AN IW owE WM AFITT N
T A%, @ =g @ O wfFEA
frger #2 faar &Y ' A 7€ am

v g g
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urefay & AN fawrw & qW w2
91 & 39 guy owfeee off &
qr oYY fqgry oW T 9%ew 97 |
o gr oy oiff Y xeftwr ¥ femvar
drafeer sfaews & fag

L1L
T |rar 91 WX

% aft wvm g WA A T
A AT IHT F2 FT EWET AIEIT
WO Al & TR W VT szl
AR, A WA TA AN A AMALEY
faart w1 s =l &, Y
"ot At WA AT A=y @ AdE
ggg o 7 fawr fEsrm =t
¢ o wrritg Afrara & greoot &1
aft 0% # few w7 aSwgAr &,
TH 307 8 TAAT Y qTHVATEY T LI
FT AR R ¥ oa SmE At
T AqErY wEw & favw £ @
E emdm Iz famwr @ B,
FATHATY FTAFHT &7 fA719 57 @ &,
afrarr Y grorRr &7 fady ¥ eR
golr sgA 2 fs w9 A Teem)
QT AR T sA 3T EY
7 ®x@ & fam faindt qrdf og
wrafaez qif & It vy var w T
RE AN ag iy @ Wl IA
Far dar wT @ ¢, A 7% #€ goiAt
Ty w3
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«15 hrs.

IR aga & IgOw faw, =rgrem
@l ArgE & wErA wY gATEn, Afew
R Aw A ol o aa g}
o g% saravde 73 §Aer st
Y § awew ¥ a® wfaA
feare wa § afew arg & a7w @
2 wgE 7 fawrr W 9w frg,
W AT & faeE aga @R
¥ sz fav oo Afew & wgar T
g I Auw wwwe A Y doe
a8 fay, qadez g SR WY 3 ?
TEANZ WY w41 wHYZT 91 TR § 7
gafar wir o e 8 fr gEw g
qifafzes wWifedvw ¥ 1 aft gro
W M ¥ s shEo aer
AW @y @ & oAt fady andf
¥ aWm guwa § 1@ A 7Y A,
TH AW A A A R oA FwAr
AWM F LA AEgAT § A &
FAa & #Y favam afr Y Aroard
#r TA fEara Y 93, oF FETAT ar

¢ fxag ~gmardiel ®1 A1 &7 oAn2
IN 7 FEar dur w0 @ Afow @
ar @t ¥ my femy A agA AR
E IRR ww Fw ¥ A gifaw
w21 gedradeE A ATA WO
¢ sl afagm & geriA, Afss
sy w7 oft & geidee frm
IR | M IER IAq qAW |
| wm Fr dfzn ¥ 4 g9 ad
A A e owT AR B0 Emry
g it w1 Ay fAmw W 3w
s AT @ E (emewrw )
OO UF AT T § Faer
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SHRI JAGANNATH RAOQ (Chat-
rapur): For the first time iIn the
last 23 years, the appointment of tue
Chief Justice of India figures in Pa:-
liament by way of a discussion. So
many appointments have been made
earlier, but at no time did Parlia-
ment or the public take notice of such
appointments, This appointment is
criticised by a section of the Bar, by
a section of the Judges retired and

resigned judges and by a aection of

and:hod: J.! thhmmcnt d
violated any of the warticles of lt".:e'
Constitution and it the President had
transgressed his ‘lmits in “appointing
Mr. Justice Ray as the Chief Justice,
I could well appreciate any gurprise
or shock, that might have ~Been
caused tommeoiﬂmpeopio.

The question nnturauy arlus
Under Article 124 the appointment of

a judge of the Supreme Court as the
Chief Justice of India by the Presj.
dent is done by warrant. Seniority
is not the principle, though that
practice was followed hithertofore,

A person may be senior today
merely because he joined the courl
earlier than others, That does not
give him the right to any claim ovex
others who are equally meritorious m
equally suitable.

When g judge of the High Court is
promoted as a judge of the Supreme
Court, does he not supersede his
brother judges of the high courts who
are senior to him? Hag not Shri
Hedge superseded his gther colleagues
when he was appointed Chief Justice
of the Delhi High Court? Did not
Shri Grover supersede his colleagues
in the Punjab High Court when he
was appointed as Justice of the
Supreme Court and brought here from
Punjab? So the seniority is not the
principle on which the President
should proceed,

Coming to the report of the Law
Commission what does it say? It
says that seniority is not the only
principle to be adhered %. The
suitability of the judge has also to be
considered. A person who may be
gsenior may not be suitable. Suitability
is more important than mere scniority.
The mere fact that a person joined
the court a month or a year earlier
than his colleagues does not confer on
him the right to be made automatical-
ly the Chief Justice. Sutabllity heas
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to be decided by the President, The
President appoints, by warrani, on
the advice of the Prime Minister, who
is head of the Government a persrp
ag Chief Justice of India. In this case,
the President appointed Mr. Justice
Ray as the Chiel  Justice, on
the advice of the Prime Minister who

is head of the Government., ] quite -

appreciale the feelings of those that
are superseded. But, human nature
being what it is, naturally they feel
that they are hurt. That does not
mean that any principle is violated and
the Constitution is thrown to the
winds.

What is the principle of seniority?
Does seniority mean vested interest
in a person. Even the Executive,
when appointment of the Chief of
Army Staff 1s made, appomnts a
junior officer and not necessarily s
senior officer, The Chairman of the
UPS.C. was not always a senior
man. A senior is not automatically
appointed ag the Chairman of the
UPS.C. There are several instances
where seniority is not considered.
What is considered is the merit or
suitability of the person. Therefore,
on the question of appointment of
Chief Justice of Supreme Court there
is nothing for any surprise. The
merit of a judge or suitability of the
Judge alone is being considered for
the appointment as Chief Justice. A
judge's ability or merit or the apti-
tude or inclination can be seen from
the judgments. Therefore, the per-
son considered suitable, only is ap-
pointed as Chief Justice, The perscn
appointed has to move with the times.
He cannot sit in an ivory tower,
unmindful of the changes that are
taking place in the country. The
judges are confronted with matters
about fundamental righfs versus thc
interests of the wvast majority of the
people which are enshrined m the
Constitution, Therefore, it is the duty
of the Government {0 see that the
people who form the bulk of the
community and who are underfed,
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undernourished and who have no
roof over their head and who have
no light in their houses and wno
have no clothes to wear and who
have no water to drink are lookea
after.

For the welfare of these pcople, it
is the duty of Government to bIing
forward necessary legislation. When
a case comes before the Supieme
Court for Judicia] review, is it not the
duty of the Suprme Court Judg:: to
apply the principle of harmonuous
constuction and place no hurdles in
the enforcement of the directive prin-
cinles which benet the larger sections
of the people, instead of always cling-
ing to the fundamental rights which
benefit a few? The Judge has to dis-
charge his duty to the society at
large. So, the aptitude and attitude
of the judge is more important. The
Chief Justice of the Supreme Court
sets the tone and he should see
through the deliberations of the court
that justice is meted out to the
society at large.

It is said by a section of the Bar
that the independence of the judiciary
is undermined because a junior
judge is appointed as Chief Justice,
Under article 124 no judge of =
High Court or Supreme Court can be
removed except under clause (4) by a
petition made to the President by
both House of Parliament for proved
misbehaviour or incapacity. A judge
can continue till 85 vears of age and
he does not have to look to the exe-
cutive for favours or patronage. So,
the independence of the judiciary is
not affected.

It is said thaut the confidence of
the people is shattered by appoint-
ment of a junior judge as Chief Justice,
The confidence of the people was
shattered all these days by the recent
judgments of the Supreme Court
starting from the Golaknath's case in
1867 where the judges by a majority
of 6 to § held that fundamental rights
are inviolable, sacrosanct and trans-
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cendental and cannot be touched even
by Parliament. If cne of such judyes
is made the Chief Justice of India, the
confidence of the people will be really
shaken. So, these arguments have no
force, There is no point in the argu-
ments put forward by the opposition
parties who held the same view as »
section of the Bar and the judges who
have resigned. The President is well
within his right to appoint Mr,
Justice Ray as the Chief Justice

I was really surprised and shocked
to read what Mr, Hegde said in his
press conference yesterday. I had due
respect for him all these days, bu: it
is gone since I read it this morning,
His opinions reveal the mind of a
politician, not of a judge. He was in
politics earhier and of course, he is
free to enter politics egain and come
to Lok Sabha. I was shocked to read
his statements, He has said that after
his judgment in the election petition
case, the Prime Minister wanted to
oust him. He says, Shri Mohan
Kumaramangalam is a commumst and
there are fundemental differcnces
between Mr. Kumaramangalam and
himself. He says that Mr. Gokhale 1s
a pathetic case and he has no ideas,
ete. I say that Mr. Hedge is not cnly
a pathetic case but a pathological
case: He has lost the chance of be-
coming Chief Justice and I can undei-
stand his feelings. But it doeg not
be fit a person of the starding of a
Supreme Court judge till yesterday to
say these things

Shri Piloo Mody is voicing the
feelings of Mr, Hedge, who has des-
cribed Shri Gokhale as a pathetic
case I can understand his feelings
He has been deprived of the chance
of becoming the Chief Justice in
June, 1974 So, it is a patheclogical
case in the case of Mr. Hedge
These utterances do not help. He has
come out with venom against the
Prime Minister, against the Govern-
ment, against the President and so on,
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The independence of the judiclary is
not shaken und the confidence of the
people 1s mot shaken by this appoint-
ment, The people have confideace in
the Supreme Court and the Judges
who have taken oath under the
Constitution before entering on their
offices,

We have to respect the fundamen-
tal rights of the many and not the
fundamental rights of a cherished
few, In the interests of a few you
cannot override the interests of the
many. The Government have to
enforce the directive principles over
fundamental rights, otherwise, they
have no right to be in power. We
have brought forward amendments to
the Constitution, Fortunately for us,
because of the latest judgment, we
need not bring in anather amendmert
to the Constitution. The latter part
of article 31(c) has been struck down.
If this is the attitude of the Supreme
Court to what Parliament enacts, then
the learncd Supreme Court judges
lose the respect of the people,

Shr1 Madhu Limaye said that no
resolution was brought before the
House when the l4th Report ot the
Law Commission was accepted The
14th Report relates to reform of judi-
cial administration They »re in *wo
parts, One is amendment of lawg to
enforce certain recommendiations
Some recommendations do not tequire
any change 1n the law The recom-
mendations about the uppointment of
Chief Justice of Supreme Court and
of High Courts are those which do
not require any change in the law
and so the Government can imple-
ment them by executive action Seo,
they neced not come befor Parliament
for amendment of the law,

The other point raised by Shrl
Madhu Limaye is about article 60,
which says that the President shall,
before entering upon his office, make
and subscribe in the presence of the
Chiet Justice of India or. in his
absence, the seniormost Judge of the
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Supreme Court available, an oath.
But that article relates to the adminis-
tering of oath to the President. In
the article relating to the appointment
of Chief Justice, namely, article 124,
there is no reference to the senior-
most Judge. Under that article the
President has wider powers. Article
126 speaks of.the appointment of an
acting Chief Justice. In that case the
President is bound to select one of the
Judges. But under article 124 he has
a wide discretion. There is no bar
or inhibition. Therefore, the Presi-
deni{ was well-advised by the Prime
Minister to appoint Justice A. N. Ray
as the Chief Justice and the objections
ramsed, either here or by the bar asso-
ciation or by the resigned Judges have
no force or validity.

Doubts and suspicion were created
in the minds of the people because of
the suddenness of the appointment of
the Chief Justice. In fact, it caught
them by surprise. But what could
the government do? The judgment
was delivered on the 24th. The Chief
Justice was retiring on the 25th, On
that day somebody had to be appmint-
ed as Chief Justice. So, there was
no time to publish the norms ete.
which they are going to apply in
future. It is rather an accidental
coincidence. Therefore, while I sup-
port the appoinment of the Chief
Justice, which might have caused some
disappointment to some of the super-
scded Judges and some members of
the Oppaosition, in order to avoid any
confusion ] would suggest to the
Government that they may come
forward with norms which they want
to apply in those cases in futurc in
the appointment of the Chief Justice
to the High Court and the Supreme
Court. That will set at rest any doubt
or guspicion in any quarter either in
Parliament or in Suprome Court or
outside. That will create confidence mn
the minds of the pecple, judges and
the Bar. For future, this at least
should be done,

Mr. Hegde also said in the press
conference that there should be an

Chief Justice of 346
India (Dis.)
independent authority to appoint

judges. Under the Constitution, there
is no member of any independent
body. The executive advises the Pre-
sident and the President appoints
judges, What is the indepndent
authority which Mr, Hedge thinks of?
He was a judge himself. He knows
the Constitution. When the time
comes when the Constitution has to
be amended, not only this article but
s0 many other articles which are
found to be obsolete, which need any
amendment, can be considered at a
future date, Let him not question the
validity or propriety of this appoint-
ment. I uphold the appointmeut.

The motion says that the siwation
created by the appointment of the
Chief Justice may be taken into con-
sideration, What is the situation?
The situation is that four vacancies
discusg this? The discussion is poli-
have been caused. Are we golag to
discuss this? The discussion is poli-

tically motivated. I oppose the
motion,
SHRI A. K. GOPALAN (Palghat):

Mr Speaker, Sir, the a;pointment «f
the Chief Justice of India supersed-
ing three senior Judges has justifiably
roused wide-spread ecriticism in the
country, The Government hsad not
chosen tg come before Parl:ament and
taken it into confidence with cugent
reasons before they chose to throw
away the convention established since
Independence.

I want to make it very cleur that
as far as we are concerned, we do
not support this Judge or that Judge.

AN HON. MEMBER: No Judge.

SHRI A K GOPALAN: As; far as
we arc conccerned, all Judges arc the
same. Our party has never conccaled
its firm opinion that as betwcer the
properticd and privileged classes and
the oppressed and exploited classes,
all talk of justice is & myth. Neither
the Government mnor the Supreme
Court had any uneasiness to deny to
the most consistent fighters against

, the established order whatever perso-
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nal freedom was enshrined in the
Constitution on the achievemunt of
freedomi, Acts empowering detention
without trial have been on the siatute
book almost without interruption since
Independence although, berore Inde-
pendence, Congress leaders called such
laws as lawless laws and even the
late Pandit Jawaharlal Nehru once
thundered that a Government which
relies on detention without tria]l dves
not deserve to exist for a single day.
From the time of Independence till
today the detention without tral is

there,

Today, after the Supreme Court
struck down Section 17A of the MISA,
the Government of West Bengal, with
the connivance of the Central Govern-
ment, far from rendering account for
having detained thousands unconsti-
tutionally and illegally, continues to
keen them in jail under some pre-
text or other The hon. Member, Mr.
N. N. Pandey who nspoke from the
other side, said that they have res-
pect for the Constitution and respect
for the court. Where is the respect
for the Constitution and the court?
‘When the court has struck down Sce-
tion 17-A of the MISA and said,
“release all the people”, they are mot
released, They are being kept in
jail, The Advocate-General says,
“Give us some time. We will make
some alternative arrangement to see
that they are put inside the jail”
You do not have any respect for the
Constitution or the court, When the
court strikes down Section 17.A of
the MISA as unconstitutional and ille-
gal, the Advocate-General say: “Give
us some time because we want to
keep them inside the jail”

You have no respect for the Cons-
titution and the court. Whatever you
say, we respect you, But we want to
say, don't do this. You may find
fault with us, We don't understand
this P

.
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Sir, some years ago 1 had been a
frequent visitor to the Bupreme Court
and the High Court....

AN HON. MEMBER: As a witness?

SHRI A. K. GOPALAN: Not as a
witness, but as an accused.

I know something about Supreme
Court and High Court. My own ex-
perience is there.

As for the Supreme Court, it laid
down one case law when I challenged
in 1051 the Preventive Detention Act.
Alfter following that case law fur near-
ly 20 years my friend, Mr. Mohan
Kumaramangalam, will please hear
this it changed it without stating any
reasor.s 1n the Bank Nationalisation
Act case 1n 18970. Why? Why was a
case law laid down for 20 years and
why was it changed after 20 years? In
my case, 1t was laid down because it
was; a question of personal freedom of
a man. In the Bank Nationalisation
case they changed it because the
question of property right of the busi-
ness people was involved in it. (Inter-
ruptions). I am explaining here about
the court You may agree when I
come to the conclusion here, but you
may not agree when I come to the last
conclusion, As far as this is concern-
ed, I entirely agree that the case law
was there for 20 years; that was there
because they wanted co keep me for
five years inside the jail. And they
changed it when 1 came out of the jail
after five years. In the Bank
Nationalisation case they changed it
for some other reason; they changed it
because it wag not 3 question of per-
sonal freedom, it was a gquestion of

property rights.

When Shri EM.S, Namboodiripad
stated that ‘judges do not function in
the vacuum and their thinking and
‘udgment are bound to be coloured
by the class character’, that simple,
objective statement was held to be
contempt of Court and the Supreme
Court exceeded all bounds of judicial
propriety—and the present Chief Jus-
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fice was also one of them—and said
that Shri EM.S. Namboodiripad did
not know Marxism and they asked
Shri E.M.S. Namboodiripad to learn
Morxism., He had only quoted what
Marx has said about the class charac-
ter of the court and that statement was
held to be contempt of court and in
the judgment they said, ‘We ask Mr.
Namboodiripad to learn Marxism be-
causec he does not know Marxism'.

Some of the Supreme Court judg-
ments vartually decided that the exist-
ing property relations could not be
radically altered by Parliament and
and assured greater security to big
property holders. The Supreme Court,
by its judgment on Bank Nationali-
sation Act and the Privy Purses Act,
shocked progressive opinion. Its vers-
dicts went in favour of the vested
interests. It showed extreme solici-
tude for full compensation to the
banks which made all talk of
of pationalisation meaningless The
latest judgment also did not fully
accept Parliament’s right to bring
about radical changes in the property
relations.

It will be realised that, when the
Court  invalidated  parliamentary
legislation, its effect was generally to
protect the monopolists and big pro.
perty holders in the name of equality
and the fundamental right to hold
property. Always it has done it in
ithe name of equality and the funda-
mental right to hold property.

Those who are talking in the name
o! independent role of the Supreme
Court should ponder over these reali-
ties.

However, till now, within the bound,
of these class limitations, there was
some hope that the Supreme Court
would protect, to some extent, the
citizen against patently arbitrary
acts of the Executive. But the pre-
sent appointment has shattered even
that hope,

It is futile for the Government to,
seek a resurrection of a 15-year old
recommendation of the Law Commis-
sion. I want to ask one thing 13

Chief Justice of
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years ago there was a reeommenda-
tion the Law Commission made. Why
cid you not at least take thy Parlia-
ment into confidence and tell them,
‘This is the recommendatinn of the
Law Commission that seniority must
not be the criterion. So, we are go-
mg to depart from that' As Mr, Rao
said, it is not saying that Mr. Hedge
has been superseded or Mr. Grover
is superseded. Why did you not say
before that this is wrong and that
15 correct and why did you not follow
it? You are saying something and
they are saying something. You say
Mr. Hegde superseded and Mr.
Grover superseded. That is not the
thing. Somehow, for 15 ysars you
have not implemented it and you
have been following seniority. Then
the Law Commission has recommend-
ed something. I wanted to sea the 1e-
port. It was with my friend, Mr
Limaye. 1 could not see it. It was
said there also that it should be
stabilised. Not on one day you
should come and implement it sud-
denly like an atom bomb. So, stabilise
it. You have been following seniority
for the last so many years. and to-day
you want to change it. When did you
do it? What is the occasion? A
judgment was given where the three
Judges went against the Government,
and the next day you are doing it
and you say ‘Seniority will not do’
Will the people in this country be-
lieve it? Then the Judges come out
and say, ‘1 gave a judgment agamsi
the Government. That is why I am
superseded.’ The people will believe
it. Mr. Hegde says ‘1 gave a verdict
against the Prime Minister in the
election petition and because of that
1 am superseded’ It is that which the
people will believe. It is a question
of how you do it and when you do
it. What is the occasion you have
taken? What is the propriety of it?
What are the circuumstances in which
vou have done it? Why don't you
take the Parliament into confidence?
Why don't you stabilise it? One day
one criterion and other day the Law
Commisgion’s criterion! Nobody wilt
believe it. It is certain that even the
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SHRI A K GOPALAN: The
Judges of the Supreme Court must
toe the line- of the executive so that
whatever the executive say, they
must be afraid and they must do
what you say. You want to sup-
press the Opposition, When they in-
terpret a legislation you do not res-
pect them. You do not respect the
constuitution of the Supreme Court.
When they strike off some legislation,
you do not implement it. You by-pass
it and then do something against it
and when they do anything, you
threaten them. That is what is being
cdone. That is the meaning of it
Don't think the people of this country
are fools. They can understand it. One
day you say senmiority and suddenly,
after this judgment, you say there is
u Law Commission’s recommendation
that seniority should not be the cri-
terion, and you supersede the three
Judges who have given a judgment
against you. You say, ‘We want
good Judges and progressive Judges.'
Ag far as we are concerned in my case
they have said that the section, that
was there, that section is taken away.
That means that they are progressive
now and the Government is reaction-
ary. When Sec. 17A is struck off, that
means that the Judges are reaction-
ary and when the Government is not
implementing it, then the Government
is progressive. Why this circus of re-
actionary and progressive..........
(Interruptions) It is all wrong and
you cannot fool anybody and the way
it was done, as far as our stand is
concerned, as far ag the Supreme
Court and its Judges are concerned,
we have our own opinion. They be-
long to a class. Their judgment will
help the propertied class. The ex-
ploited class will never be benefited.
But here. in this appointment of Mr.
Justice Ray, what is done is that it
was done with a motive, with a pur-
pose to threaten even the Judiciary
and say, ‘You be very careful. It
you go against us at any time, this
will be the result.... (Interruptions)’
We are opposed to it,

SHRI VAYALAR RAVI (Chirayin-
kil): Whenever the status quo is
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changed, an uproar and panic is rais-
ed in this country. Just I was hear=
ing the speech of Comrade AKG
which provoked me to ask & question
The question is very simple, He wid
that the judges belonged to the pro-
perty class. But he never said what
the remedy for it was I expected
he would suggest a remedy Unfortu-
nately, he avoided that

SHRI A. K. GOPALAN (Palghat):
The remedy is that judges should
not be appointed by the President or
the cabinet. They must be appointied
by Parliament where, though the rul-
ing party has got a majority, at least
there will be a discussion.

SHRI VAYALAR RAVI: I do not
know how a discussion in Parliament
will change the character of the judi-
ciary. Unfortunately, he has tried to
side with the reactionary group. Of
course, that is the new line of the
Marxist Communist party. [ have no
objection to it. The whole allegation
in the country today is that, even
judges and politica]l parties say it, it
1s politically motivated. I do like ta
ask the question who imjected politics
into the judiciary. If you trace the
whole history back to 1967 there was
a Chief Justice named Subba Rao
Even during his tenure as Chief Jus-
tice he decided to contest the Presi-
dential election in the country. I ac-
cuse Mr. Vajpayee and his party be-
cause they discussed with Subba Rao
ahout his election and they decided
in his presence to contest the election.
Cun they deny? Many of the political
partics are a party lo it. So, you
injected politics into the judiciary
oend Subba Rao contested against Dr
Zakir Hussain, That is the political
activity that vou injected into It
Where is Mr. Subba Rao today? What
has he been spesking all along? He
has been juslifying Golaknath’s case
which has been struck down day be-
fore yesterdav. Then a word about
B. P. Sinha. Let me refer to the book
written by Setalvad in which he criti-
cised ‘Mr. Sinha. Mr. Setalvad also
says that democracy is in great danger
hecause same Judges have been super-
seded. Shri Justice B. P. Sinha deliver-
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a judgement in favour of a monopoly
house ,ust beicre retirement and he
joined inat black-listed monopoly
pouse as a top man. Here democracy
Is protected because he protected and
Joined that monopoly house! Where is
the moral courage of you gentlemen
sitting on the other side to protest
against Mr, Sinha? None of you pro-
tested. (Interruptions)

" Then we go to Mr. Shah. After he
delivered the judgement on  bani
nationalisation case where is he today?
He is drawing more than Rs. 1 lakh
cw. So, who injected politics? Are
not the monopoly houses and their
nterest protected every time? Then
I come to Mr. Hegde's statement. Mr
gde says: “Mr. Gokhale is the
atest danger to the bar and the
beneh”. He also accused Mr. Mohan
Rumaramangalam as the super Law
Minister and he has also said that the
ime Minister is prejudiced against
him. Sir, his opinion has not been
ormed in a -day. It is an opinion
vhich he had been keeping in mind
jor long. He is admitting the fact by
aying that “his supersession did not
jgke him by surprise, that in a way
was prepared for it”. It means he
yas expecting it. How can we ex-
pect justice from a prejudiced man
iting in the court and delivering

dgement? Can we expect justice
a prejudiced man? He has
jade a very unbalanced statement

dday. You have to check up tha
hole history of this man. I heard
8 report that he has been offered a
i)ya Sabha seat from Mysore. So, 1
puse Mr. S. N. Mishra and his party.
8y instizated and injected politics
fo the iudiciary by offering a seat
Rajya Sabha to a judge and insti-
ted him to resign. He says he will
politically. Against whom, Sir?
he Raiya Sabha is better fer him,
i he can come there, and we would
come him, there. So, there is no
bt about who is in politics. Tt is
political parties sitting on the
side who are injecting politics

rder to protect their wested inter-
el
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Again, what has happened to th=
Fundamental Rights case? 1t was Mr.
Hegde and his company who were
inhuman and cruel on Mr. Justice
meg. When Mr. Justice Beg was in
the hospital, they pressurised Dr
Caroli to give a certificate that Mr.
Beg was mentally weak to sit anu
write any serious matter such as thz
suagment. For what purpose and for
whom did they do this? With autho-
rity, I say that Dr. Caroli wasg pres-
surised to give such a cerlificate. is
this not politiecs? Is this not politi-
cally motivated? Who motivated ail
this politically? Was it Mr. Hegde
and company or was it Government
which got such g certificate from th=
doctor? Ii is high time that this kind
of thing is put an end to. There was
a2lso a big and heated exchange which
was not allowed to publish that hap-
pened ’‘between Mr. Palkhivala and
his company with the judges and bet-
ween the judges, that they wanted to
avoid Mr. Justice Eeg to come and si:
¢ the Bench and give the judgment.
This was what happened. I also ai-
lege with rezponsibility that there
was a dinne- ¢t the house of the
Chief Justice, to which he inviterd
cnly seven judges, as though the other
six were not judges who could b2
kelieved. He invited only seven of
them. And who else was present?
There was the leading advocate who
argued the fundamental rights case,
and leading man of a monopecly
bcuse present there. They diseuss=d
he matter there and decided. It a
hgppened at that dinner, I know thare
was a dinner for this purpose. So
who iniected politics into this? Who
iriected politics into the judiciarv"
It was those people who were for the
vested interests, Mr. Piloo «Modyv. tha
sole agent of monopolists, Shri Fran®
Anthony, who arzued for the Britich
2nd who was always behind the Bri-
tish.

Then, take the case of Shri M. C.
Chagla. He has also become the
Chamnion of these three judges now
But when Shri Jawaharlal Nehru waz
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the Prime Minister, Mr. Chagla was
prepared to supersede Shri Patanjali
Shastri ang come to the Supreme
Court. So, where is the question *of
principle involved? No principle is
involved, and there is no morality alsc
involved here. He agreed to come to
the Supreme Court as Chief Justice
overriding the seniority of Shri Patan-
jali* Shastri. Is there any principle in
this? It is only the disgruntled ele-
ments who are injecting politics into
the judiciary and making the noise.

Again, in my own State of Kerala,
there was a law passed by our Gov-
ernment to give tenenacy rights to
thousands of tenants. Our Govern-
nent argued the case in the Supreme
Ccurt, and it happened that they werg
viith the people ang not with the
vested interests. But who argued
the case for the vested interests? We
I.ow who did so.

Then, there was reference to Shri
Subba Rao also. We have seen Shri
Subba Rao moving around and can-
vassing for votes. But we know that
all those for whom he canvassed the
vested interests lost their deposits too,
because the people did not want them,

So far as this guestion of superses-
sion of Shri Hegde and company is
concerned, I do not want to say any-
thing personal in regard to him. But
I would like to read out just one
sentence from his press statement.
where he says that democraecy is in
peril. He says:

“If the test of merit depends on
one’s submission to the dictates of
the Government, then undoubtedly
the superseded judges do not possess
these qualifications.... I know the
record of my colleagues.”,

This means that all the judges re-
maining in the Supreme Court are
subjected to the pressure of Govern-
ment and the dictates of Government.
Suppose after three years, Mr, ‘Grover
retires and somebody else becomes
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the Chief Justice among the remain-
ing judges, does it mean that deino-
cracy is in peril and that the remain~
ing nine judges are subjected to the
pressure of Government?

It has been suggested that there
has been irregularity in the appoint-
nient of judges of the Supreme Court.
But nobody has suggested any method
for the selection of the judges of the
Supreme Court., They are only ob-
jecting to the supresession and saying
that three judges have been superse-
ded and, therefore, democracy is in
peril and democracy is in danger. 1
say, Sir, that this is nothing but
politics.

My hon, friends have tried thewr
best everywhere and they have failed.
They have tried to fight everywhere,
but they have been defeated by the
people by and large. So, they are
now taking Shri Hegde and company
in a big procession, and wall-posters
are coming up to say that they are
holding a big reception at lhe Ram-
lila Grounds where even my hon.
friend Shri Atal Bihari Vajpayee is
expected to speak. Sir, is this not

politics? What do my hon. friends
mean by this? Who is ridiculing the
judiciary? 1t is these people sitting

opposite -who are ridiculing the judi-
ciary.

They are making allegations against
the Chief Justice, against the 9 Judges
who are sitting in the Supreme Court
today, that they are subjectd to pres-
sure. It means that if Mr. Hegde is
not appointed Chief Justice, it is very
bad; if we appoint him Chief Justice
for three years, everything is all
right, Is that not the meaning of
this allegation? This is the allegaticn
they make. They are agitated be-
cause it was Hegde who protected
their interests everytime. Everytime
he had been doing it |

We come here to protect the i“'il
terests of the pe()p].e. We are herei
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to givealectito the will. of the people,
We have been elected to this House
to wark for the betterment of the
pecple, 8o this Government derive
their authorjty from the people. This
Government ig« here to  protect
the interests -of ;-the people.’ S0
we have to make Ilegislation to
serve the interests of the people.
That is why we have been mak-
ing progressive measures. Unfortu-
nately, the Supreme Court had. taken
the stand that they were a super
Government. They do not derive
authonty from the people, They are
nominated by the President. We de-
rive authority as the representatives
of the people from the people for the
welfare of the people. Therefore, the
Supreme Court is nol a super gevern-
ment. They have no such authority,
They canpot challenge Parhiament in
this respect at all.

S0 we have to work for the better-
ment of the people, We must see
that the will of thc people pievails.
It must always preval.

Shn A K, Gupalan said that the
Supreme Crurt was changug its
views every day Even in i:écard to
thr Golak Nath case which was dvcid-
ed by Mr. Justice Sitkmm  and Mr,
Justice Shelat also, now thuy them-
selves say n was wiong So they
have changed their opinion, They
cannot keep on hclding to a consist-
ent opinion

Skri Madhu Limaye quoted what
M- Hegde had said, He «.3d ‘T del-
vered judgment agamst the Prime
Minister’ But along with him,_ there
were also Justice Mathew and Justice
Jagmohan Reddy, They also fully
agreed to it. Now they say that
Justices Mathew and Beg are subject-
ed to pressure., This 1s a self-runtra-
dictory statement, If Justices Mathew
and Reddy had also delivered that
judgment against the Prime Minister,
how can Mr. Hegde claim 'I did it'?

Reference was made to the guestion

of majority. I ask a simple question,
How many of the judges resigned?
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Only three. Nine are still there It
means the mejorily are with the deci-
sion o Covernment In superseding
the three Judges and appointing M.
Ray as Chief Fustice, They are not
resigning. I¥ they have a moral ob-
jection to this, they must have the
moral courage to come out. But none
of them was prepared to resign, 1
know it 15 because they have got the
moral courage to show that the dec:-
sian taken by Government ° is ‘-‘the
correct decision. The majority of the
Judges have taken ‘this stand. I say
it is for the betterment of the people,
it is to protect the interests of the
people, 1t 1s in furtherance of g pro-
gressive social society, :

SHR] H. N. MUKERJEE (Caicutta
North-East): It 15 understandable
that there is something of a storm
over the appointment of the Chief
Justice of India superseding three of
his colleagues who have resizned in
chagrin. [ feel there should be a
limit to the indignation whicn some
quarters apparently have becea eble
to muster over this issue, There
should be in Parliament a3t least a
hittle effort to go to the root of the
whole matter.

Apart from press reports of frcnzied
conferences held by the three Judges
who have resigned, 1 get from far-
away Bangalore and from a mock and
mild old hheral, who 1 did nol even
rememher was alive, Shr1 P. Kodanda
Rao. a cyrlostvled request for parti-
cipation in a campaign asking the
whole judiciary and the Bar Councils
in India even to go on strike
protesting against what has happened
There must be some method in this
madness, some organisation ol forces
operating somewhere to goud an in-
offensive old man, who retired per.
haps 25 years or more ago, o send
us this kind of circular.

I might also say that it is good
that the mask of -the judicial detach-
ment which is paraded as a great
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off. 1. feel sore,in.this canaection,
when 1 zmn judges- op. .}hnam\-

moralising. with unetion; - had;-a

very long time. ago read 1n ‘u -bogk
by the cilehrnted ;‘.nq.l.llh - Writge,
Somerset Maugl’mn-.—l m quotiqs—
who nid* "

“I l'lnve wished that besldes ‘the
bunch of flowers ‘at the Olds+Bailey,
His Lordship had. a: ;peckage --of
toilet paper which would remind
him that he -was-a ‘man- like any
other.,” - .- .., - ..

© et

These judges are men like any others,
and I might even have a little sym-
pathy with the three gentlemen.who
have been superseded. but now about
the stupendous hullabaloo which has
been raised over.this incident? That
is something which 1 wish at least to
iry to probe,

One has assumed that the Heavens
are falling on account of the super-
session. Supersession not only in the
case of the judiciary, but in fo many
other spheres is happening everywhere
al] the time even at the highest judi-
cial level. Lawyers from Calcutta—!
am afraid my friend Mr. Ashok Sen is
not here but some otherg are here—
would recall that only a [ew years
ago, Mr, Justice P. N. Mukerjee's
claims were  disregarded ‘and, " with
the most dismal and drastic results to
the detriment of the dignity of the
judiciary, another Mr. Justice P. B,
Mukerjee, was appointed, leading to
many scandalous occurrences, to which
I drew the personal attention of the
Prime Minister and also spoke in
Parliament in the presence of "" Mr,
Gokhale. - "But nothing of course took
place. This kind of thing goes on "and
1 wish to remind my friends all over
the place that supeisessior is 'some-
thing, right or wrong, which has been
going on all the time, But the hulla-
baled started on this particular issse.

MAY 3, 173 Chmma« q_mcnm 3so;l_

EHRI PII.DO MOBY' So Jong as

ism_m;m; MUKHEHSEE: 1'Know
the: main Hewnt -of the contention hére

.isvthat .power 4 béing abused. One

mimy;idisapprove “of powér with a 'big

‘P, whichi T certainly do,” “because

power*Roncentrated in the wny it is
in‘the hands of the Govefnment, which
nrélins  the Prime Mininter pnmnrs]y
and her crew very, vary secondarily,
this power, is a paricus  pfoposition no
doubt. Power has a tendency to
corrupt as everybody kmows, Without
power, the machine of the State-alsn:
ctmnot run und it is the purpose of
Parliament to see that power i3 vested
properly, and that can be only deter-
mined by the - democratic process
which has been tried to the extent
possible in our country, and we con
only try to see to it’that power is
not exploited in the wrong way.

In so far as judges are roncerned,
we have stated our position 1n our
own election manifesto. It is not a
decision which we have :suddenly
arrived at because of Governnient's
difficulty over this supersession busi-
ness, In our election manifestc~ we
had asked for prior parliamentay ap-
proval to high judicial appointments,
1 wish we can all demand it,  MMr,
Gopalan has referred to it and =
question was asked. and 1 wish everv.
body joins together. even from thre
Congress ranks, though Mr. Vavaler
Ravi did not seem to.appreciate the
importance. of the suggestion, But
we can have some sort of parliamcn-
tary_organisation, not consisting of thn
whole House perhaps, but some wav
of associating Parliament with ap-
rnintment= tn high judicial posts, to
appointments o  Governorsnips. te
appointments of Ambassadorships and
that sort of thing. OQur friend WMr,
Limave. who is working as a sort of
a non official drain inspector, the
other dav gpave us a very wonderful
report about the misdeed of a ‘parti-
culdt Gowvetnot, ~whd fould not »#
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defended by .. Mr. ~ Chavan-oh %hat
ogcasion, because that Governor, the
tormer Goyernor of Gujarat had been
denounced in the strongest tering by
e highest )judiciary in the land. In
regard ,to these appointments, . we
could have some kind of a parha-
mentary apparatus, » To this Govern-
ment should try to. give effecw:

But the real i¥sue today uj far as
the mdtion is concerned, is nol sew-
ulity and succession, The wvital issue
1s that vested interests ¢f landlords
and monopoly dapital have been suc-
cesstully using the judicial process to
deleal the measures, of socio-economic
anielioration. From the first amend-
ment of 1951 to the 24th and 25th
ancendments of last year, it has been
ine same story, The battle has be-
cume mure acute and serious since
1469 when the Government uulional-
1r«d banks, abolished privy purscs
ang decided lo take over some of the
arvas of monopoly capital, The Gov-
wurnment did not move as strongly s
1t cught o have done on that occasion
to prevent the judiciary doing the
surt of terrible damage to the eco-
nomy of this country and to the moral
spirit of our people when it could
stop the judicary hinderinz bank
hat:bnalisation by putting, I do not
quite remember how many more
crures into the pockets of bank mag-
nates and then trying to stop the
taking over of the privy purses and
#11 that sort of things But of course
we found the judiciary performing a
certain role. When the judiciary it-
self fights a political battle, as 1t i<
doing tonday, in the shape of lhe three
judges and their campaign assistants
j= defence of vested interests. if a
beginning is made at long last to case
out the rcactionary occupant: of the
Banch, it is to that evtent a good
‘hin® That is why we support the
Clovernment's action, It is the begin-
ring of a good thing. a very minor,
vory gmall, very preliminary step in
order to weed the judiciarv of those
slements which ‘stand in the way of
socio-economic advance. We have
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y «the delicious spectacle of three
judicial musketeers calling on tne Bar
and the ,public tp fight the totalita-
rian trends, They have been shown
the door politely. But the conduct
especially of Ex-Justice Shr1 Hegde
the self proclaimed crusader whe has
said he would not rest till the battle
is pon suggests that perhaps they
really deserved the order-of the boot.
The proverbial wisdom of every peo-
ple in the world called the law an ass.
These learned ignorant mases are in-
deed the limit. Beyond thewr under-
standing is the dictum of Mr. Justice
Oliver Wendell Holmes lying dead in
the Umited States. )
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Mr Justice Oliver Wendell Holmes
had given us the classic saying: “The
Inarticulate major premise of judges in
the bourgeois set up is to appoint him
Chief Justice for three inviolabihity of
property ® That exactly is outmoded
in the world of today, outmoded in
India which it shotuld be the task of
this Government to try to lead and
mould We have seen how after a
kind of a mighty smirk on his face
when the Golaknath case was over
and propitious circumstances were
available. the former Chief Justice
Mr Subba Rao shed his judicial
cleak in a hurry to don the robes of
the President It wasalongterm - lan
which fortunately went away on ac-
count of people becoming rather cau-
tious at that point of time. For nine
vears the Golaknath judgment has
been a.lowed to hoid progress. its be-
lated and half-hearted striking down
has little value today in view of the
nu'lification by a majority of the pre-
sent Supreme Court Bench of Arti-
cle 31(c) of our Constitution.

18 hrs.

The alacrity with which the Cuurts
admit wril petitions against Govern-
mént mearures of take-over, the way
dishonest employers are treated leni-
ently for attacking the workers; and
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are _given back tnmaﬁn wﬁe of
proved fraud and- m of
different descriptions  the ‘way ‘their
dishonesty is sugarcoated wien their
cases are pleaded by !.ﬂ.ck'f]ﬁoney-
grabhing and eminent jurists-—some
are, occasionally found even in this
House-—al} these vividly show thet at
‘last cless:policies are being cleverly
quoted in velvet legal phrases and
are being assisted by the  ~judieial
process as is administered in our
country to-day. -

I find here the ex-Chief Justice,
Mr .. Sikri saying that: -the appwint-
ment is *political’. Wasn't:¢he Chief
Justice Mr. Sikri's own judgment
striking down Article 31{(c) ‘political’?
Wasn't the Golaknath’s case decision
‘political’ when Parliament had to
take a very serious note of it? We
could not do so because we were. not
sure of the reactions of the Govern-
ment. Was this only a slight and
unavoidable change of front which
was being practised by the Supreme
Court Bench? Was not the Chief
Justice, Mr. Sikri, by meeting some of
his colleagues separately from the
rest, playing politics of a sort which,
I sbould say, for a judge of .his posi-
tion, was a dastardly proposition?
Did‘q';t he, in issuing. .arders’ which
four of his colleagues have refused
to sign,—=ightly, according to a person
so devotedly a seeker of juristic prin-
ciple as Shri Seervai, Advocate Gene-
ral of Bombay High Court—show ®
peculiar variety of the most nefarious
politics? -Mr. Justice Hegde, till the
other day perched on a judge's sup-
posedly olympian height, hitting the
headlines, howled like hell ‘at press
conferences and places. I suppose
that is the prolegomena for entry into
public life. If that ig so, he is wel-
come tg do so.

It may be that the Prime Minister
might have felt some peraonll pique
agamnst Mr, Justice Hegde who says
tat uhe I:med it on ‘information and

HAYS,!H‘! MMHM (Dll.} ﬂ

inference’, mmmuumme
1pakes. abous hils exit from dMive s a
disgraceful, commentary..on _* jutlicial
behavious. . IE. in the - Rajya ‘Subha
someone from my party had seid tha
he should not be Chief - Jusuice 01
Indig,.;how -right he was, -Somebody
gave me—I do .not myself know him
because I am ‘sitting here and I got
this note from . him-<the bjo-data of
Mr. ex-Justice Hegde, from the Rajya

‘Sabha's Who is Who. [ do not know

him, particilarly, fiough I know lum
by reputation that he was, on his
own description, a Secretary of the
Landholders’ Assdclation, "a Director
of several joint-stock companics and
a Chairman of the Board of Direc-
tors in 1847, This is from the Rajya
Sabha's Who is Who. Here is a man
who comes forward and says that he
is fighting for the principle of de-
mocracy. He is a paragon of excel-
lence in so far as championship of
democracy is concerned. I grant Shri
Hegde the right to be angry—but
again there are limits—his hypocri-
tical politeness towards the new Chief
Justice brokd down as he told the
press conference that the Prime
Minister chosc him because she want-
ed someone ‘subservient’. He wused
the word ‘subservient’' to be cxact. He
acquired this hypocritical politeness to
perfection ' perhaps, when he was
functioning on the Bench. I am not
concerned with personalities but with
principles, Even so, I must sdy one
thing, because thc nume of Chief
Justice Ajit Nath Ray has been men-
tioned very often. He and )| have
known each other nearly all our cons-
cious lives. You may laugh at it. He
is a conservative by temper, g liberal
by tralning and a man of decent in-
stincts—the law should be Dbetter
known and better talked aboar by
other people; the redeeming feature
about him is his predilection for
dignity and grace and a sense of
judicial attachment, on account of
which I can swear before anybody
that he is the type of perion who
would not go and wait upon .people
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in high places, who would no{ even
go anu rheet big people however hign-
ly placed they may be, let alone

to them. Hg is a man
whose legal qualifications are a ques-
tion 1o be decided by other peopie if
they want to discuss it; I am not in-
terested in that sort of thing. But
here is a man sbout whom the accusa-
tion of subservience is completely
wrong. fe stands on dignity some-
times in an almost laughably exag-
gerated fashion. He would keep away
and will not go and see the Prime
Minister unlesgs it is for some reason
absolutely incumbent even for a man
of a.Supremg Court Judge's stature.
‘Thig is the man whom the Hegdes of
creation try to malign, whom in a
moment of madness perhaps my long
time friend Shri Frank Anthony, who
had gone berserk the other day —
unfortunate]ly he is not here today—
described in my presence as a com-
munist stooge, a silly and senseless
thing to say. As I said he 1is a con-
servative in temper, a liberal by train-
ing, a man who is already in the
Supreme Court and he is appointed as
Chief Justice—a man who has dignity
and grace about him and who has got
judicial detachment—he was described
by Mr. Anthony here and by Mr.
Hegde outside as a communist nomi-
nee, If I am going to appoint any-
body let alone as Chief Justice, even
as a judge, I would not sppoint Shri
Ajit Nath Ray on the basis of his
communist affiliation. On the con-
trary, 1 know he ig absolutely allergic
to any kind of politics, let alone
radical or revolutionary politics of the
sort that the communists and other
peope like them profess.

Mr. Madhu Limaye is entitled to
mmke diatribes against Government,
Whatever happens, he attacks the
Prime Minister, the Nehru name and
everything. He is entitled to do that
sort of thing; I do not mind. But in
s0-far as the supersession is concern-
ed, I say to the Government, "Better
late than never. Go ahead and re-
shape the judiclary if you want to

W
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make sense of socio-ecomomic changes
under the Coastitution” I am glad
Mr. Vayalar Rav: said 1t. Mr. Seervay,
than .whom there i no better lawyer,
no deeper scholar in law 1a this
country, quoted that Latin saying
which everybody knows and which
you mnd I had to learn once upon
e time—salus populi supremua lex—
the welfaré of the people 1s the
supreme law. Go_ahead on the basis
of that and tell the¥é people who are
now shouting in unisoh on the side
of the three superseded judges on
account df cértain politico-economic
motives that Abraham Lincoln in his
wisdom has said that the people have
a contingent right of revolution and
when they cannot change the Consti-
tution by constitutional means, they
have the revolutionary right to sub-
vert it. Now you have to make sure
that your Constitution works. That is
why in bourgeoise America, when the
New Deal came in the early 30s,
President Roosevelt made it very
clear, openly and publicly, that the
Supreme Court Judges would not be
allowed to monkey with the changes
which he had in view in order to
secure 4 new life for his people When
that statement was made. thcn the
Supreme Court of the United States
fell in hine because they knew that wi‘h
the support of the people behind him
and with the desire of doing shme-
thing great and big for the sake of
the people, President Roosevelt hard
given them a warning which they do

not dare circumvent,

‘(6

Tell our judges and evervbody, tell
the lawyers who are thinking of go-
ing on a strike—we know how far
they can go—tell them it is not pos-
sible, nor desirable, nor a duty for
them if only they think a little more
seriously than they are accustomed
to. and they should not do that sort,
of job which they are doing at this
moment.

If this country, therefore, has

to
go ahead let us make sure that the
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attempts, judicial.and other, to scuttie
land reforms legislation, like tne
Keraula Act, or take-over of foreign
and native monopolies are successful,

The three judicial resignations and
the campaign around them must not
be allowed to hide the design, the
campaign the danger that is still there,
‘The resignation was not in deIenee
‘of someone’s semonty nghts whu:n
“fAever ‘existed, 'which was never there
at all, but they are in defence of men
ol property, not in defence of the
overwhelming majority of our people
who have no property at all Let
Parliament re-enact article 31C with
suitable built-in safeguards against
the judicial intervention of another
sort so that they cannot be impugned
and let this elected Parliament be
enabled. if that ;s possible, to super-
vise how our country should be ad-
ministered. Let not the wise men of
the Bench, wise as they arg m the
lore of the law, let not those wise
men of the Bench, in Delhi or else-
where arrogate to themselves the
power which vests in the reprcsenta-
tives of the people in the sovereign
Parliament. That is the principle
which is at stake, and that is the
principle for which the fight has to
be conducted, not the footling little
references igrelevant to the basic
issues regarding the supersession of
X, Y or Z for whom we mught have
personal sympathies

Luok into the basic things and find
out what ought to be done in the
condition of this country. Do not
leave it to the judiciary, which has
a record of aways being on the re-
actionary side. ... (interruptions)

I have my grouse against the Gov-
ernment and on many occasiors 1
have expressed my views on the way
in which the concentrated powers ap-
pear to be exercised from time to
time. Even though T am ready and
willin: to join hands with whoever
bringg up a genuine reason for
real dissatisfaction against the Gov-
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ernment’s activity, here is an occamon
when' off gecount of rooting littile tri-
cial 1ssues weé should not forget our
mooriag and we should do eur duty as
Members of the Parliament of India,
We sHould not kotow 10 a principle
wnich has been linked up with the
right to property. And that is why 1
say that even though we have many a
grouse against the Government, many
a contention to carry on, on this
issue they huwe done nothing so
particularly wrong. The supersession
of three people is a very ordinary
matter compared to so many other
things which havé -happened before.
It is time that Government continue
this policy. This'is only the first
step, not the last step, a very small
step, u'preliminary step to make svre
that the socio-economie reconstruc-
tion of our country is no1. going to
be interrupted or upset by judicial
pronouncements.

THE MINISTER OF STEEL AND
MINES (SHRI 8. MOHAN KUMARA-
MANGALAM): Mr. Speaker, Sir,
perhaps the debate has been a tri_l'le
flat, certainly not reflecting the noise
and the manner in which a carpaign
has been sought to be built up ageinst
the Government on this question dur-
g the last week, But while trying
to deal with these matters, I shall
try to do it in terms of the funda-
mentals. I do not think this is &
trifling meatter. It is a matter of
very great importance, a matter which
has, naturally, roused the interest of
hundreds of thousandg of peopie and,
particularly, of members of the pro-
fession to which I have the privilege
to belong.

1 do not think there is any doubt
on the guestion of power, I do not
think anybody who reads the Consti-
tution as it should be read in terms
of the words which are used can
doubt article 124 which vests :::

er to- appoint Judges of
E?lzreme Court, inclwdin.g the Chief
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Justice, in the President, advised by
the Council of Ministers, as has been
done in & number of cases. I do not
.bropose to go into that now. I do not
think it is necessary to do that.
There ig nothing about seniority, no-
thing about particular considerations
which should guide the Government
in making the recommendation to the
President, Only there is the quali-
fication that he must have been a
Judge of the High Court for the last
5 yeats and an advocate for the last
10 years or, in the opinion of the
President, a distinguished jurist.
Therefore, there is no objective test
or meang to guide anybody as to
how exactly a decision is to be arriv-

” ed at regarding how the Chief justice
15 to be appointed.

There is no duty laid upon the
Government or the President to con-
sult the Chief Justice on that parti-
cular appointment, namely, the ap-
puintment of his successor. ] think,
we should take it as such and I do

not think that is really an issue
today,
What 1is really the issue? It is:

Why 1s it that we have departed here
firm the practice of appointing the
sen.or most puisne Judge of the Court
as the Chief Justice, a practice which
by and large we have followed for
the last 23 years? The only exception
was that of Justice Imam—that is for
other reasons.

We have been charged with raping
democracy, destroying the indpen-
dence of the judiciary so many other
adjectives have been used, so many
hyvperbules have been wasted in the
last one week. I do not think it is
necessary for me to comment on that.
Let us go to the crux of it. Is semio-
rity a proper principle for us to ob-
serve? Is that the way in which we
should arrive at a proper conclusion
as to who is the most suitable person
to be appointed? Are these the only
comsiderations? What about the acci-
dent, ag it were, of the appointment
of a particular person on a particular
date in the Supreme Court so that he

. ¢erawls up the ladder of seniority and,
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ultimately, reaches the floor of the
Chief Justite? I do not think that we
can answer this question if we do not
taxe into consideration the back-

ground in which this appointment was
made,

Let us not forget the last six years
of background o:. what can only be
described as a confrontation between
Parliament and the Government on
the one hand and the court on tke
other. I do not think we should for-
get that fact. Some hon. Members may
feel that the court was right and we
were wrong. That is not the point.
The point 1s that there has been an
atmosphere of conircntation. There
has been an atmosphere in which the
court looked at things in one way and
we looted in another way. Let us
not forget that ever since the Golak-
nath case judgment was delivered, we
have had a difficult period. It was for
the first time that in the Golaknath
case the certainty with which all of us
iooked at article 368, interpreted as it
had been done on two previous oc-
cagions, first by the unanimdus deci-
sions of the Supreme Court in the
Shankari Prasad case and then by
the majority judgment in the Sajan
Sing case, was turned into uncertain-
ty.

There was a certainty that Parlia-
ment could amend each and every
part of the Constitution, including
Fundamental Rights. It stood the
test of time for 17 years. When the
Golaknath case wag decided. by a
narrow majority of 7:6, as il were,
the whole trend was reversed and we
were put into a climate of uncertain-
ty. Apart from reversing the judg-
ment and challenging the sovereignty
of Parliament, we were put into a
chimate of uncertainty. We did not
know what would happen next.

Then came the Bank Nationalisa-
tion Act. So far as the politics and
economics of that decision of the
Government was concerned, it wasg
historic ang it was welcomed through-
out the length and breadth of the
couniry. In framing the enaciment,

-
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the Government, and later on Parlia-
ment In approving the enactment
proceeded on the bagis of the decision
of the Supreme Court itself in the
Shantilal Mangaldas case, not stray-
ing elsewhere, not going on the basis
of our own ideas, but taking the law
as it stood, as Interpreted by the
Supreme’ Cowt." What did the Sup-
reme Court do? It distiriguighed—
that iy the usual way ‘when a judge
does not want to say that the dis-
agrees with the decision—the Shanti-
lal Mangaldas case; in essence it
reversed it and struck down the Bank
Nationalisation Act.

So, we, again in' a decile way, fol-
lowed in the footsteps of the judges,
reframed the Bank Nationalisation
Act taking into account the new view,
as it were, of the Supreme Court. I
think, it cost the country quite a
number of crores rmore.

Then ceme the order of the Gov-
ernment cancelling the recognition of
princes. ‘There again we proceeded
entirely on the basis ©of an existing
decision of the Court in Usman Ali's
case where the Court had held that
recognition and grant of privy purses
was a political act and was not sub-
ject to judicial review, Once more,
the Court distinguished Usman Al's
case and struck down the Government
order. And that is what, ultimately,
sent us back to the polls and the
country sent us back to pass the 24th,
25th and 26th Amendments. This 1s
the background, this is the hustory.

Therefore, {he experience in the last
six years has been an unfortunate
one in these six years we have had
this conflict throughout step by tl:.ap.
in which there are two aspects which
we have to, bear in mind; one, the
uncertainty which was introduced into
the very Interpretation of the Consti
tution, so that we did not know whe-
ther tomorrow something else we did
would or would not be set aside even

where we proceeded on the very basis
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:‘ndu' judgments of the Court itself:
secondly, major decisions of
Government snd of' Pattiament in ;-‘:
lation to major economnic matters be-
ing set aside by the Court one after
the other. Was it'not right for us
to take these into consideration?
Was it not-right- for uy to think in
terms of a more stable relationship
between the court and ourselves? Is
it mot good that we should have ag
Chief Justice of India a man who
will be able to help to put an end to
this period of confrontation, a person
who will be able to ensure stability,
certainty about the state of the law...
a person who would be able to give a
certain continuity, a certain perma-
nence, to the approach made by the
Court to the important problemg that
come before it?

I listened with interest to the
speech of my friend, Shri A. K. Go-
palan; it had a cértain dichotomy,
on the one hand so vigorous in attack-
ing the Supreme Court {ts attitude
in defence of propert¥ and on the
other hand so weak in the end when
it came to draw the conclusion re-
garding why it was that the Supreme
Court did take this attitude of being
against my good friend in 1951 when
he came up asking for liberty and at
the same time in reversing the view
ultimately when men of property went
in the Bank Nationalisation case and
asked for the aid of the Supreme
Court. But I want to say one thing

right at the beginning,

When we try to think what consi-
deration should move us in appointing
a person 1o the high and exalted office
of the Chief Justice of India. I think,
we have to take into consideration—
and we should not run away from that
ordinary people, he is something
life. his politics—not the party tn
which he belongs but what it is that
makes the man—, through which spec~
tacles he looks at the problams of
India. To look upen a judge as some-
thing above the crowd. far away—io
think that he is pot Jike us, we ate-
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ordinary people, he is mathln;
above, .in the olympian heighis he
wanders, ;uided purely by the shin-
ing light of reason and nithing else—
1 think, that bhas no relationship to
reality, And it is not I alone who
thinks so. There are many others, and
I quote nowfrqpoppqt_thgmc;tbrﬁ
liant jurists + who sat on the Bench
of the United States Supreme Court,
Benjamin Cardozo, who put the mat-
ter in these words:

“There is in each of us a stream
of tendency, whether ycu choose io
call :it . philosophy or not, which
gives coherence and direction to
thought and action..

..Judges cannot escape that
current any more than mortals. All
their lives, forces which they do nct
recognise and cannot name, have
been tugging at them—inherited ins-
tincts, traditional beliefs, acquired
conventions; and the resultant is an
outlook on life, a conception of Bc-
cial needs, a sense in Jame's phrase
of ‘the .total push and pressure of
the cosmos’, which, when reasons
are nicely balanced, must determine
where choice shall fall.”

S: also, our own Chief Justice, a
former Chief Justice, Chief Justice Pa-
tanjal: Shasiri saij on one oc-asion

“It is inevitable that the Social
philosophy and the scale of values
of the Judges participating in the
decision should play an important
part”.

So you cannot run away frim the
fact that the way in which the Judges
look at a matter, their philosophy and
outlock, do detyrmune the decision that
they take. It would be foclish on our
part ta ignore it because the stress,
the strain and the heat of coniroversy
in our country over the resignation of
ihese three Judges seems sometimes to
blind our vision. .

Lat us go back 36 years. to 1985,
1936 and 1937 in the United Stale:.
The United States Supreme Court con-

' sisted of nine Pudges. Now, it is so
in the United States In those
that four Judges, Justice M. C.
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: N‘éw Deal
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Reynolds, Justice Butler, Justice Su-
therland and Justice Van  Devanter
continuously and consistantly, without
single deviation, held against the
legislation of President
Roosevelt and three Judges, equally
eminent—some consider them  more
eminent—Justice Cardozo, Justice
Brandeis and Justice Stone continuous-
ly held that the New Deal legislation
was valid, was right and proper ana
two Judges ‘vacillated—Chief Justice
Hughes and Justice Roberts. A com-

mentator of those days described it
this way:

“The basic ceavage between jud,
cial oligarchy and popular powe
could no longer be concealed or cir
cumvented. In one shcrt term the
Court had woven a tight constitu-
tional web to bind political power
al all levels....By the spring of
1936 it looked as if the Court had
wreckec the New Des] on the shoals
and rocks of unconstitutionality.”
Now, what moved the learned Judges

—4 continuously and consistently to
vote in favour of the New Deal and :
equally consistently to vote in favour
of the New Deal? All the seven were
hcnest men. None of them had been
sub-servient to the executive. Wouid
anybody describe Justice Cardozo as
subservient? Would anybody descr:be
Justice Brandeis or Justice Stone as

sub-servient? Anybody wh
knows the law and wno
knows the history of 'h

law and who knows the history cf the
judiviary an the United States woulc
not say that. On the one side you have
four Judges who were Vvery cunserve-
tive, and you know their approath

hfe. it was a division in the mnds
of the Judges, not a division as it werc

in terms of their being paid to do thi:
or influenced to do this. It is thewr
own mind, how they looked at {hings
in the Uniteq States. The conservea-
tives who believed in going forward
if at all they believed in going fc:-
ward, honestly and sincerely were con-
vinced that Roosevelt's radical prog-
ramme spelt disaster for the United
States and were convinced that they
were the final guardians of the demo-
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cratic order just like Justice Hegde
who spoke yesterday, the same words
you can find in some of those judg-
ments there. On the other side, the
liberals, Justice Holland Stone and
others continuously said that it was
for the political party in power to
¢ecide what the policy was and they
showed a sympathy for the New Deal
legislation that brought America out
of the crisis and collapse of the Stock
Exchange in 1929-30 where millions
were unemployed and where millicns
were asking for bread, se-on and so
torth, .

I do not want to go into details, but
what I want to emphasize is only this
that the outl:ok of a Judge does de-
termine particularly in the  highest
court of the land where his vote will
fal. It is pot’that it is something
abstract. sométhing separate. He is
right there in the controversy and,
when the controversy is going on, he is
influenced by what happens in the
country just like anybcdy else.

I took the House bark to the Roose-
valt period only to underline the fact
there is no such peculiar animal in
the world as a non-political judge—a
judge who has no opinion. Every man
has opinions. He may be exteremely
fanatical as Mr. Hegde or he may be
just normal as possibly Justice Gre-
ver. I do not want to go into it. One
can analyse them if one goes into
details. It is not necessary. Then
hon. Members may ask how is one
to judge what the opinions of a judge
are, what his outlook is, what his phi-
losophy is? So, 1 thought that if I
answered myself hcn. Members on the
other side would find it difficult to
ascept it, and so I looked around and
found that the great apostle of the
democratic way of life—even  hon.
Members on the other side will ac-
sept him as such—Abraham Lincoln
had given an answer io this. He
~ad appointed his Secretary to the
Treasury, Chase, as Chiet Justice of
the United States, and he was asked:
“how did you de-ide that Chrse is'a
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‘proper appcintee? How 'do you decide

what* s’ ‘his ofiforifons Wwre? What is
the basis of t?” He said; “We cannot
ask what he will do and i he should
answer us we should despite him for
it. Therefore, we must take a “man
whose opinions are known”. ' And'when
Lincoln :advised pegple to take a man
whose opinions are known. he meant
how he expressed himeelf. how “he
looks at life, hcw hé l6bks at the im-
ponderables—the - clash betweesh the
directive principles on the gne hand
and fundamental rights. on the uther,
whether ;one . should. give greater
weight 1o the directive principles or
grealer weight to the fundamental
rights. ‘Read the 1600 pages judge-
ment of ‘the Supreme Court that has
recently been delivered and ‘all cf us
will know ‘the ‘opinions of each one
of these judges. “The six judges who
have upheld the 24th, 25th and 26th
amendments; each ‘one of them, puts
directive  principles a -dittte higher,
fundamental -rights a-little lower;
the due rights of a society a little
higher and the rights of -an indivi-
dual a little lower. Then yzu go ‘o
the other six who have, on the con-
trary, said that they are the basic es-
sential futures of the  Constitution
which should not be wviolated, funda-
mental rights are sacrosanct things
which must be protected must be
protected from the evil hand c¢f the
executive and everything must be
done to implement the directive prin-
ciples. You can see the philosophy. the
outlook. Certainly, we as a govern-
ment have a duty to take the philoso-
phy and cutlook of the judge in com-
ing to the conclusion ~whether he
should or he  should not lead the
Supreme Court at this time. It is our
duty in the Government honestly and
tairly to come to the zcnclusion whe-
ther a particular person is fit to bte
appointed the Chiet Justice of the
Court because of his sutlook, “because
of his philoscphy as expressed in his
expressed opinions, whether he is a
more suitable or a more competent
judge. This is our prerogative a8 a
Government and I say the Constitu-
tion ‘hes entrusted that to us, Undcub-
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tedly, the hon. Members opposite if
they come-oypr heve angysit here may
disagree with us, They have every
right to do that No doubt, what 1
think is geod,in a particulpr judge in
his outlook Mr. Pilen Mody may npb
think is good, Well, we are entitlpd to
differ. In a sgnse superseding a pecson
does not involve any reflection on
him berauese it is only through my
spectacles that hehge been judged
and the gentleman who has been su-
perseded may well say that he does
nct recognise those spectacles. It is
upto him if he wants ta take a position
like that. What I want to say i1z that
a duty is laid upon the Government
that not merely must we take into
consideration judicial integrity whicn
we do. not merely the legal know-
ledge and skill which we do, but also
the philosophy and outlook of the
judge We are denounced for wani-
ing commtted judges as though we
want. the judges to commit themselves.
We do not want any commtted judges
No judge has to commit himself But
we do want judges who are able to
understand what is happening m our
rouniry: the wind of change that 1s
going across our ccuntry; who 1s able
to recognise that Parliament i1s sovere-
ign, that Parhiament's powers in
retation to the future are sovereign
powers Yes, we do sav that.
Thase who are ahle to see that, those
who are able to give that importance
to those arcas of the Const.tution
which sccording to us are decisive for
taking our euuntry forward, such are
the judzes, we helieve, who can effec-
tively work and help us in the
Supremne Court This 15 how we look
at 1t

1 do not want to go into oo manv
details, but some facts are necessary
to ba put before this House. Is it the
hallmark of a democratic system that
a judge who sits on the Bench of a
court must be non-political ard must
have nothing to do with politics? 1Is
that the hallmark of a democratic
system? 1 use the words ‘democratic
system’' in the sense in which it
exists in the United Kingdom, a demo-
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cratic system as exists in Canada, a
democratic .systent & existy in the
Un_ited States, g democratic gystem as
exists in Australia. I think even ac-
cording to hon. Members on the other
side who are so vociferous or so ex-
cited over the whole matter, these are
countries where the ‘democratic sys-
tem does exist. 'What is the position
in those countries> Why do we not
examine it honestly and fairly? Let
me give you these few figures.

378

In America, 26 judges were appoin-
ted to the Supreme Court between
1933 an 1971. 22 of these 26 belongad
to the party of the President in power,
whether he be Republican or De-
mocrat, that is to say, were members
and prominent members of that party.
One of the most famous judges of the
United States Supreme Court recent-
ly, Chief Justice Warren was the
vice-Presidential candidate of the Re-
publican party in 1948, and in 1952
one of most active campaigners for
Gen Dwight Eisenhower when he was
elected President, and in 1953 sat on
the court as Chief Justice and indeed
earned a very high reputation as
Chief Justice in defence particularly
of the rights of the Negroes on tne
one hand and the rights of the in-
dividual on the other Justice Wil-
liam Dougles. who sat for 40 years on
the Bench of the Supreme Court theie
wag one of the <trongest supporters of
Roosevelt 1n 1933, 1934 and 1935, after
which he was appomnted to the
Supreme Court

This is the way in which it is sum-
med up 1in a book. I would not go
nto it further hut I would merely
quote* this:

“The reasons why Presidenis
have chosen particular men for the
Supreme Court vary. Ideology ha-
often played an important role in
determining the nominee, though
often other factors appear to have
been just as decisive, Politi-
cal rewards, personal friendship.
party service, even prior judi-
cial experience have. been major
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justificationg that Presidents have
made for their Supreme Ceurt
selections from among the members
of their own political party.”.

We also did it only in one case, and
we appointed one on this gide of the
House, 3 Member of the Congress
party, and we plead guilty for that;
once, we appointed a Member of Par-
hament as judge of the Supreme
Court, no less a person that Shn
Sadanandan Hedge himself.

Obviously, therefore, at least 1n the
United States, politics does play an
important part in the selection of
judges to the Supreme Court. Now,
let us leave Amenc;l and let us go, let
us say, to the Onited Kingdom, the
home of democracy or the birthplace
of the Anglo-Saxon judicial system
What do they do there” In his book
The Machiner of Justice in England,
Mr Jackson writes—this 15 a well
known and authoritative book on
Enghish Justice—

“The best post of all, that of the
Lord Chief Justice 1s virtually a re-
ward for political service It goes
by way or nght to the Attorney-
General, N

v ho 1s @ Member of Parliament, a verv
influential member of the Govern-
ment and sometimes a member of the
Cabinet Jackson comments

“Hence politics may not only sec-
ure a greater change of judicial offi-
ce but may lead direct to the more
desirable offices, A system of pro-
motion would perhaps lead to far
worse result Once a man 1s on the
Bench, he should be as independent
as possible; if by judicial conduct
pleasing to the Government, he
mighty secure promotion there
would be the chance that he might
b: always thinking of his future
career The pressing of politieal
claims to appointment in England
does at least end when the appoint-
ment is made; the debt is paid and
the political account is closei”
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What m Mlﬂ'll.iﬂ For the
Iast seventy years,~l think the same
gentleman womtinues a3y Chief Justice
now sincs 1088..eevert Chie! Justices
have been appointed. Out of them,
two were members of the House of
Representatives, that is, Parliament
and also Commonwealth Midisters
when they vwdre appointed. One*was
a member of the House of Represen-
tatives and Minister before a;rpﬂnt
ment, though later he was promoted
Chief Justice. Still another two were
members of the legislature before they
became Chief Justices. Out of these.
one was a Minister. 86 I think we
cannot very well say there was a sharp
dividing Iine in Australia between
politics and the Bench,

Canada 44 judicial appomntments
between 190D and 1960 to State Hign
Courts, that 1s provincial Courts, and
the Supreme Court of Canada. 23
had known political views 22 had
elected political positions, many of
them of provincial Cabinets Five hel~
major political positions in this period
former federal Cabinet Ministers, that
1s the Union, as 1t were, Cabinet Min-
isters, and one a former provincial
Premier Out of 17 persons appointed
to the Supreme Court of Canada, 10
were oppointed directly to the Supre-
rme Court most of them wath previous
political experience and career

So let us not start from the poxi-
tion that the hall-mark of the demo-
crati~ aystem 1is a Chinese wall, @
sharp dividing line, between politics
on the one hand the Bench on the
other But of course, our tradition 1
not the same. [ do not recommend
that more Hegdes should be put on
the Bench, not at all.

SHRI ATAL BIHARI VAJPAYEE
Mr, Ray should be made Chief Justice

SHR] S. MOHAN KUMARAMAN-
GALAM: Perhaps on & future ooca-
sion it sorme hon. members show merit
in law and skill in it, we may even
appoint one from there. Do not lose
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bhope. But we in India have not ad-
opted this course. Barring Hegde, we
bave not. I do not think we probably
will. But we are entitled surely to
look intq the philosophy of g Judge.
We are entitled to look into his out-
look. We are entitled to come to the
conclusion that the philosophy of this
Judge is forward.looking and of that
Judge backward-looking and to decide
that we will take the forward-looking
Judge and not the backward-locking
Judge Surely that much of freedom
at least should be given to us, wathout
saying that we have raped democracy,
that we have gone agmnst all the
principles of the democratic way of
Ife Surely that much generosity we
can expect from your side This is
the way in which, I think, we should
loo¢ at it

Let me come finally, because 1 think
i tannot keep away from it, refer to
the very interesting statement made
by our good friend, I must call him
‘M1 Hegde' because I think he has
utw been elevated from ‘Mr Justice
Hevde' to ‘Mr Hegde' There 15 ons
thing about *egdes statement, f you
read it carefully and objectively If
ar-thing 1t does, it breathes politics
from the first to the last word . not
lan  That 1s very clear,

AN HON MEMBER Dirty politics

SHRI S MOHAN KUMARAMAN-
GALAM None but a pohitician could
e said what he has said

SHRI ATAL BIHARI VAJPAYEE
Afur resigming

SHRI § MOHAN KUMARAMAN-
GALAM He thinks that the Prime
Minister has got an ‘animus’ against
him becauce he decided a small inter-
locutory matter in an election peti-
tion, not an election petition, let us
be clear.

SHRI SHYAMNANDAN MISHRA:
Everybady understands it

SHRI S. MOHAN KUMARAMAN-
+GALAM: 1 know my facts.

Chief Justice of
Indw ¢Dis.)
Now the trouble is—it is interesting
o read what he has said:
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“I canmot give any conclusive
proof’—

he cannot give it—

“buyt 1 am convinced that she is
quite piqued with me”.

I am a bit worried,” bbcause listeaing
to my good friend, Shr1 Madhu Limaye
alzo, 1 wuz a bit worried because he
has formed a high opinion of Justice
Grover because Justice Grover decid-
ed a case in his favour. He thinks
that the Prime Minster is piqued with
him because he decided a case against
her (Interruptions)

SHRI PILOO MODY Which makes
both of them human,

SHRI S MOHAN KUMARAMAN-
GALAM The trouble 1s that neither
Mr Marlhy Limaye nor Mr Hegde

PROF MADHU DANDAVATE In
one case liberty was involved, in the
other case, corruption was nvolved

SHRI S MOHAN KUMARAMAN-
GALAM I think 1t will be helpful if
you would advise your friend when
you meet hum next, because he 1s not
here 4t the moment that he and his
friend, Justice Hegde, should not
judge the Prime Mimster by that
standatrd The Prime Minister does
not take a hike or a dishke to a Judge
on the basis of what the Judge de-
sides  That 1s irrelevant, that 1s not
in the picture It 1s unfortunate that
you should have descended to that
level that you look at thungs m that
way. It 1s a sert of hitting at the
ground level, try to Lft yourself up if
you can.

I look also with a certain amount
of sorrow at the way Justice Hegde
has charged me and charged of
course. my colleague, the Law Minis-
ter I am supposed to have wused
‘democracy as a cover’, whereag with
him it 15 an ‘article of faith’. I do



383 Appeintment of
[Shri 8. Mphan Kumaramangolom)

not quarrel with it. He has charged
me with having the aim of ‘sabotaging
the present Constitution’, that I have
entered the Congress Party only—I
Quote—as ‘an act of strategy to cap-
ture power from within’,

SHRI P{I:..OO MODY: Correct.

SHRI S, MOHAN KUMARAMAN-
GALAM: Of course, I have been
hearing this all along from Shri Piloo
Mody and Shri D. F. Karaka, the
two most voluable people on this
question. I have enjoyed it. They
hold these political views and so na-
turally they have been airing these
views. But now I realise that apart
from these two gentlemen whose pre-
judices always blinded their political
vision, there 1s a third one. So, let
him go. I have no objection; none
at all. (Interruptions) Mr. Piloo
Mody talks of four Marx brothers;
I can now talk of three blind mice;
D, F. Karaka, Piloo Mody and Sada-
nanda Hegde. That is all I can say
about it.

Anyway, to come to more serious
thungs; leave alone all these petty,
personal attacks which unfortunately
araps Mr. Hegde down 1 can only
express my sympathy; I can sympa-
thise with him. After all, he thinks
he hag been a little cheated out of the
fruits of his job which he was expect-
mg; the fruit of Chief Justice-ship to
land in his lap which unfortunately
we have taken away from him Na-
turally, he is bitter, It is human na-
ture. I do not quarrel with him for
that, But the most important thing
that he said was this; that India could
only survive with a strong oppositon;
enlightened public opinion, a critical
and independent judiciary. Accord-
ing to him, there is no strong opposi-
tion. with apolocies to you all sitting
there. There is no enlightened public
ovinion, because 50 per cent of our
people are illiterate. T wish Mr. Hegde
would go to the countryside and talk
to the electors, and then he will rea-
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lise how wise our people are, literate:

ests much better )
does; than Mr. Hegde

Finally, Mr. Hegde says there is no "
press. The gentlemen up there, mem-
bers of the fourth estate, will please
understand that their only freedom in
India is to praise Government; every
day, we read the newspapers, and we
find them full of praise for the Gov-
ernment; nothing else! What & lovely
situation would it be? But this Is
how Mr. Hedge looks at things. What
are we to do with a man who is not
able to read the newspapers properly
and says that newspapers are only
ful of praise for the Government
But fortunately oy unfortunately, I do
not go further into it, we like this
controversy; we like the heat of con-
iroversy out of which truth emergns.
But for Mr. Hegde to cheat himself
and deceive himself, to what end? Ul-
timately, he says there 1s no opposi-
tion; so you are out. No press: thoy
are out; No people: Irdia 15 out Sao,
what is left? Mr. Hegde. Therefore,
we have the judges. They are to pro-
tect ynu, because you are no use to
protect yourselves They are to pro-
tect the law; the people are alsn no
use They cannot protect themselves,
and they have tn protect the peopl:
And now, because he cannot prolect
them, hecause he did not hecome Chint
Justice—ofl course as Chief Justic~ he
~an but as a judge he cannot—here
comes a Gala had of democracvy to lead
the great army thet is gomng to protect
it. But how can he protect them out-
side” Only judges can protect. ar-
cording to him. How political is this
approacrh® That i< whst I want to
say. How politiral?

All the other things he sald are
products of bitterness; are products of
disappointment; products of sorrow. 1
forret them. They do not matter.
But it is not a question of forgiveness
here. It is a question of understand-
ing; of assessment of the matter, how
political he is. Naturally, are we to
be surprised that even Hindustar
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Times, no great defender of the Gov-
ernment, no great supporter of the
Prime Minister, should say that “the
intemperate and injudicious statement
issued by Mr, K. S. Hegde on Tuesday
leaves an objective reader”—I am
naturally not an objeclive reader!—
“with the feeling that perhaps it is
just as well that this particular judge
was passed over.”

SHRI SHYAMNANDAN MISHRA:
Which paper is it?

SHR1 5. MOHAN KUMARAMAN-
GALAM: I am entitled to read what 1
want; you are enlitled to read what
you want, It is Hindusfan Times.

SHR!] SHYAMNANDAN MISHRA:
The person who served the Prime
Minister 1s the editor of that paper.

MR. SPEAKER: Mr Mishra,
you please sit down? It has
going very peacefully.

will
been

SHRI S. MOHAN KUMARAMAN-
GALMM: 1 adopt the argument in

that paper. They say....
SHRI S. A, SHAMIM (Srinagar):
I take my hats off to that editor.

Long live thai editor, (Interruptions)

SHRI S. MOHAN KUMARAMAN-
GALAM: I hope you will be happy
with that certificate. Keep it

I have always heen amused at wat-
chung Mr. Shamum because he gets up
in the House in such a temper as if he
15 going Lo throw everything at us.
and then sits down and smiles. That
shows how seriously he takes himself.
Why should we take him more
seriously?

Anyway there is one last thing
which I want to say. Shri Hegde in
the course of his rather extended con-
ference yesterday, expressed his ap-
prehension . (Interruptions)

SHRI SHYAMNANDAN MISHRA:
Is it a personal discussion?

MR. SPEAKER: What else is there?
557 LS—13,
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SHRI SHYAMNANDAN MISHRA:
This kind of observation coming from
the Chair is wrong. Then we will also
do s0... (Interruptiens)

MR. SPEAKER: It has been a very
orderly discussion. If you want to do
hike this, I will not be able to help you.
I requested you in the beginning to
hsten to each other without interrup-
ting each other frequently...(Inter-
ruptions)

SHRI SHYAMNANDAN MISHRA:
Your obszrvations are not in keeping
with the dignity of the Chair.

MR. SPEAKER: When he has got
nolring to say, he casts reflections on
the Chair.. .(Interruptions). He has
absnlutely nothing to say. That is
why he 1s fighing with the Chair
w,thout any reason. He should sit
down,

SHR!I SHYAMNANDAN MISHRA:
[ cannot be browbeaten by you like
this.

M oAl gIw AT WG W sfAT Ag
gt famrr 29 Fr3¢ gAT |

SHRI SAMAR GUHA (Conta):
It 15 very unbecoming of the Chair to
show his temper like this.

SHRI SHYAMNANDAN MISHRA:
You must observe some impartiality.

MR SPEAKER: Everybody was lis-
tening to Mr. Madhu Limaye with
patience.

AN HON. MEMBER: He was inter-
rupted.

SHRI SAMAR GUHA: We have
every rizht to express our judge-
mente, He has no right to denigrate
the whole Parliament mn the manner
he 15 doing....(Interruptions).

MR. SPEAKER: The debate was
going on very peacefully I never in-
terrupted. I never said a word about
any speaker. It does not look nice to
interrupt like this.
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SHRI SHYAMNANDAN MISHRA:
Mr. Madhu Limaye was interrupted.

MR. SPEAKER: Don't behave like
thas.

SHRI G. VISWANATHAN (Wan-
diwash): On a point of order. There
18 nothing objectionable in the Minis-
ter taking such a long time. Even
tomorrow or the day after tomorrow
he can speak. Our objection is only
this. He has taken 15 to 20 minutes
on Mr. Hegde alone. Now he has
proved his enmity towards Mr. Hegde
Why shouvld he further waste the
time of tie House” Let him go to
other poirts.
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MR SPEAKER: Please sit down. I
am not calling you,
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R wfew K A A

&Y ara |/ §

I ulso represent the other side. 1
am speaking for both sides—not only
for one side, Please sit down.

SHRI PILOO MODY: Mr. Speaker,
Sir, if you will permit me for a mo-
miit, there 1s u difference between u
legitimate interruption, interjection
and the sort of burrackin~ that you
have been hearing, of late. A person
occupying the chair should be con-
versant with what is happening.

MR. SPEAKER: You please sit
down Won't advise me.

19 hrs,

SHRI SAMAR GUHA: There is a
convention and also a rule that while
speaxin, 1 on the floor of the House,
no member will point to the press
gallery. In his exuberant moord to
propagate  a  particular  philosophy
which should be the criterion
for chkoosing a new Chief Jus-
tice, Mr. Kumuaramangalum pointed to
the press gallery not once, not twice,
but thrice ang vou in your wisdom
Jdil not say anything about this viola-
t'on of the convention and rules of
procedurs [ want to know whether
a memher is entitled while making a
speech {n point oul to the press gal-
lery.

MR. SPEAKER: This is no point of
order. Some members are all the
time lookinz ut the press gallery
while speaking.

SHRI §. M. BANERJEE (Kanpur):
My point of order 1s this. Some hon
Members have raised the question
why the name of Shri Hepde has been
mentioned many times. After all,
we are discussing the three Judges
and one of them is Mr. Justice Heede
an his conduct has to be discussed.
We cannot discuss the Judges who
have not resigned. Secondly, I want
your ruling on another point, Shri

Chief Justice of

India (Dis.) 3P
Samar Guha has asked whether
members could show their hands to

the press or should they show their
eyes?

MR. SPEAKER: In the subject we
ate discussing we cannot help men-
Lioning the names. So far as looking
at the press is concerned, sitting here
1 always see that some members all
the time look at them, How can I
help that? I do not like it. But I see
that som¢ members do it all the time.

SHRI K S. CHAVDA (Patan):
When I \ as speaking on President’s
Rule in Gujarat 1 pointed to the
press. At that time the Deputy-
Speaker, who was in the Chair, ask-
ed mg not to point to the press, That
was the ruling given at that time.

MR SPEAKER: Then he pointed
out 1n his speech to the Members of
Parliament and he pointed out also
to the press as part of it in his speech.
He was not doing 1t to get his speech
reported; he was mentioning it in the
context of his speech.

s gwr wmw fey  (wow)
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SHRI S MOHAN KUMARA-
MANGALAM: Mr Specaker, may I
conlinue after this interlude? I was
commeniing on Mr Heade's state-

ment that h» hag no confidence in the
Government  He has no confidence ix
the oppostion, he has no confidence
m the people and he has confidence
only . himself and the Court, There-
fore. only the courts can correct the
executive; that is his theme. Now, if
the courts alone are to correct the
executive, then we will have conti-
nued confrontation. Is that the way
he is looking at the future? I thimk
that is the way he looks at it, That
shows his philgsophy and I think it is
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just right that we have done what
we have done,

One final thing. Shri Hegde has
charged “possibly my telephone was
being tapped and my movements were
being watched”, He has used the
word “possibly” because he seems to
have that sort of feeling. Let me
assure him and let me assure the
Members of this House that his tele-
phone is not bugged and his move-
ments are not watched. We have
better things to do in our country
than doing all these things.

SHRI SAMAR GUHA: How can he
say that the telephoneg are not being
tapped? My telephone is being tap-
ped, as also that of some other hon.
Members. ... (interruptions)

SHRI s. MOHAN KUMARA-
MANGALAM: What then are the
conclusions that I press on the House
in this matter? I would like to put
before the House the final conclu-
sions. Firstly, it 15 not an essential
pre-condition to the proper working
of the democratic system that the
Chief Justice must be appuinted on
the basis of senionty, but on the con-
trary, such a practice can only lead
to harmful conseguences, as the
wrong man may well be appointed
by the accident of semority, and
seniority often means that no Judge
will serve for a long enough period to
give continuity and leadership to the
court. Secondly, it is not an essen-
tial pre-condition to the proper work-
ing of the democratic system that a
judge prior to appointment should be
innocent of political views or convic-
tions, if at all it is possible to find
such a person, and certainly Shri
Hegde does not belong to this cate-
gory.

Thirdly, some knowledge of public
affairs, of the larger things that move
the minds and passionz of millions, is
an important qualification for appoint-
ment to the highest court of the land
for such has to be the philosophy of
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the Judge, his attitude to life and to
the future of our counfry.

Fourthly, it is entirely within the
discretion of the Government of the
day to appeint the person considered
in its eyes as the most suitable, as
having the most suitable philosophy
or outlook, to occupy the highest judi-
cig] office in the country.

Fifthly, the gpost important feature
of the functioning of a court is its
certainty and stability in relation to
the major and vita]l questions of law.
This is very important so far as the
highest court of our country is con-
cerned,

Sir, I have done. The heat and dust
of controversy over the appointment
of the present Chief Justice will die
down and, I have no doubt in my
mind, that this departure from an
obviously wrong convention and prac-
tice later when the history of our
country and of our courts i1s to be
written, will be a landmark in the
history of our country in the sense
that 1t opened up a debate on  the
rightness and wrongness of the con=-
vention and uncovered the real rea-
«ons that must move a Government
in making appointmenis to a h'gh
office of this kind,

The very character of this contro-
versy will lead to a spread of hnow-
ledge regarding the matters at 1ssue
thourh, unfortunately, much of the
arguments and passions being expen-
ded today is without studying the
facts, what happens in a1 democratic

systemr (Interruptions) This is my
view, 1 am entitled to express it be-
fore you.

One last quotation. This is very
crucial in understanding the mind of
any Judge. Justice Cardozo says:

“D:ep below consciousness are
other forces, the likeg and the dis-
likes the predilections and the pre-
judices, the complex of instincts and
emptions and habits and conyic-
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tions, which make the man, whe-
ther he be litigant or judge.”

—or & Member of Parliament.

MR, SPEAKER: We had allotted
6 hours for this discussion. Up to
what time do you want to sit? You
want to finish today or continue it on
Friday?

SHRI SAMAR GUHA: Sir, my
Half-An-Hour Discussion on land re-
forms has been shifted to Friday. This
discussion is to continue on Friday. 1
am afraid, my Half-An-Hour Discus-
sion will be again postponed.

MR. SPEAKER: It is unfortunate.
Every time your Half-An-Hour Dis-

cussion s put, something or other
urgent comes up.
SHRI SAMAR GUHA: This land

reforms is a very important subject.

MR. SPEAKER:
want it?

SHRI SAMAR GUHA:
tomorrow,

MR SPEAKER: I am sorry. Tomor-
row, we have ot the Finunie Bill

SHRI SAMAR GUHA: If this dis-
cussion is taken up on Friday, my
Half-An-Hour Discussion will be agaip
shifted.

MR. SPEAKER: I am told the
Minister will not be here na Friday
If the Minister 15 not there, there 18
no use of taking it up on Friday
1 think. we should take it up next
week, cither on Monday or Tuesday.

SHRI SAMAR GUHA: May I
seek vour protection, Sir? This has
been postponed twice. Why van  the
Minjster not be present on Friday?

MR SPEAKER: We had fixed it
for today and the Minisler is present
today. And today we decide to post-
pone it.

SHRI SAMAR GUHA: It was not
communicated to me that the hon
Minister would not be present on Fri-

When do you

Let 1t be

Chief Justice of
India (Dis.)
day. Land reforms is a very im-

portant matter....

3%

MR SPEAKER: I am sorry, we can-
not have it on Friday because the
Minister will not be here on Friday.
We shall have to shift it to npext
weeX. (Interruptions) Or, we can take
it up right now. Are you prepared?

SHRI SAMAR GUHA: Today, it is
not possible. I was given the impres-
sion that it would not be taken up
today. I cannot make an impromptu
speech. (Interruptions) We can have
11 tomorrow,

% oW REE T 4 AfeHTF |
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Mr. Pilco Mody wants to  speak.
Will tne Minister keep sitting fuor some
more time” 1 will adjourn the House
alter Mr, Piloo Mody has finished his
speech.

SHRI PILOO MODY (Godhra). M
was ccensiderably entertained by the
performance put forward by the star
performer of the Congres: party
There is ab:olutely no doubt atout
it at all that he has received a lf:
time's training in propagating his ca-
use with the greatest eridition tha*

perhaps this House has ever been
fortunate e¢nough to witness.
Neveriheless his  argum nts are

somewhat transparent. 1 think, he has
admitted in a very simple language
that the Supreme Court as it existed
in India was a moth-eaten instution
which does not suit his philosophy.
and, therefore. the time has now come,
becausp of certain confrontations, cer-
tain differences of opinion, that have
be'n held hetween the Supreme Crurt
and Parliament, when we should
change the structure of the Supreme
Court and make it a mouth-piece of
the Government. I think, he has made
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his case very clear, and I do not see
any rcason why he gets upsel if Jus-
tice Hegde—even though he muy not
choose to rall him justice any mcre—
also happens to state the same thing.
I think, this is all that the Opposi-
tion has been accusing the Govern-
ment of—of having withdrawn the en-
tire basis of the Supreme Court as en-
shrined in the Constitution of India
and turned it into a mouthlpiece, a
performer on behalf of the Govern-
ment. Now, that is his avowed attitu-
de towards justice. He can quote from
America, he can quote from Australia,
he can guote from New Zealand, he
can quote from Japan but he cannot
quote from the Soviet Union. It 1s
quite evident, that he cannot quote
from there nor can he transplant it in
India because none of these respecta-
ble countries that he has quoted had
Mrs. Gandhi and the Congress Party
functioning 1n them. And it is preci-
sely because Mrs. Gandhi, supported
by these three Marx Brothers on the
dongress Benches, is functioning in
thig country and the influence they
have had in shaping or mis-shaping
the democracy of this country that it
becomes ecven more incumbent that
the Supreme Court should be schedul-
ed isolated and kept out of the grab-
bing reaches of this Government.”

Believe me. Sir, T believe 1n social
change. But 1 believe in social
change for the people and not for the
masters and this is the basic difference
of opinon that we have between these
desk-thumpers on the one side and the
people who try to oppose them on the
other. When we want soical change,
we want a social change for the peaple
and not for the masters. We believe,
we may be right or wrong, that this
change shouly be gradual, it should be
orderly and it should be by democra-
tic process—democratic process. and
T repeat the woerd ‘democratic process’
—but how ig Mr. Mohan Kumaraman-
galam to know what is democratic pro-
ress? After al, social change, irres-
pective of the claims that may be
made by the Treasury Benches, was
not invented by Mre. Gandhl por ‘was
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it spurred by lhe three Marx Bro-
thers. ...

AN HON. MEMBER: Who are they?

SHRI PILOO MODY: Two of them
are present here and one of them
was sent to Bengal.

It is not an invention of theirs, It
started, and I remind the hon. Minis-
ter, at the time of the Magna Carta,
as far ba'k as 1215. It went through
the first Parliament of Simon
forl. it went through the French Revo-
lution and it went thrcugh the Ame-
rican Revolution and through the Great
Reform Bill and ultimately, the Code
Nepolean and finally, the United Na-
tions Charler on Human Rights, ulti-
mately ending in the Constitution of
India, the Constitution of India which
for the first time gave t{o the nation
a social philosophy and enshrined in
that Constitution a chapler on  the
Direcfive Principles of State Policy.

It has been ofen argued by these
rentlemen who talk a lot and  read
little that the Directive Principles
have all of a sudden becomer supreme
Did you hear the anti’s of the hon.
Minister over there who said that
some Judges think it is here and some
Judges think 1t is there? Tt is wvery
simple why our Fundamental Rights
differ from the rights guaranteed mn
the Directive Principles. Only becausc
onc is imherent and can be found in
naturc and the other requires work
on the part of Mrs. Gandhi and her
Ministers to bring it about. The Cons-
titutien guarantees us the 1ight to
work. How does the right to work
just become inherent unless you, Mr.
Mchan Kumaramangalam ang Mr. Go-
khale, work hard to see that everyhody
can get a job in this country? And this
work does not depend on merely smea-
ring Justice Hegde. This work does
not depend on merely smearing the
Opposition ang calling them all man-
ner of names, This means, work, hard
work, in the flelds, hard wotk {n the
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factories, hard work in the offices and
most ¢f all, hard work in the Minis-
iries which will creale the sort of
jobs that the Directive Principles had
in mind lo provide for the people of
this country,

We talk ubout social change. Social
chunge will come in with cr without
Mr. Mohan Kumaramangaam and his
colleagues,

Buti for a brief aberration of perver-
ted totalitarian theory propounded by
Mr. Karl Marx, picked up by the au-
thoritariuns to disrupt the social pro-
gress of cight centuries we  would
have been well on our way today of
having a transfurmed socicty, with
equality and justice for all. Well, I
can say, in spile of the brave protes-
tations of the Mimister, that this coun-
try will not a~cept his theory and 1t
will not accept his philosophy, He can
go and find himself another [uarlia-
ment. He can go and find himsell
another country; but it will not be
India.

Sir, Mr. Mohan Kumaramangalam

hias sawd, “let us have commitled
judges.” This is what he has really
said,

SHRI S. MOHAN KUMARAMAN-

GALANM: I rise on a point of order.
It is pnot a question cf committed
judges, because that word is always
misused. I did not say, ‘“committed

judges™

SHRI PILOO MODY: I would like
to rorrect the Hon. Minister.  While
1 cap grarn! him the word, I cannot
grant the thought. The whole purpose
cf his speech was to explain. n  the
most likeable fashion, if I may say so,
that this era has gone: we must have
committed judges, judges “who believe
in us” judges "who will do what we
say," judges “who think what we do™.
What has actually happened, he has
gone even heyond the scope of com-
mitted judges. What the Government
really wants is, servants of their mas-
ters. That is what they want. They
are so used to courtesies and having
courtiers bowing and scraping in {ront
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ol them. They talk about socialism,
while living 1n enormous man:ions,
enjoying a salary of over Rs. 12
lakhs. And they talk about us being
“right reaction” and they being left
adventurists und all the wisdom and
knowledge through the quotaticns of
Cardozo, all crammed into the head
of the Minister himself.

I hang my head in shame. What sort
ot Parliament 1s this? 1 believe that
on the Congress bunches, there are
something like 200 lawyers. Where are
they? Have they lorgo‘ien their
prefession? Have they forgotlen wnat
15 huppernng? Has some lightning ht
them dumb? Where are these 200 law-
yers? Where is their conscience?
Where is their conviction? What is ine
use of hfe if it is to be without cour-
uge? What is the use of education, if
it 18 to be without character? What is
the use of social status, if 1t is with-
cut reputation, what is the use of
privileges if they are to be without
responsibility; what is the use of
rights if they are to be without du-
ties; and what is the use of a social
philosophy if it is to be without a
social  conscience?  Individually 1
van cnly say that they are ciphers; but
collectively, they behave like a mob
and this is even more tragic.

I have seen day after day the Frime
Minister sitting in this very Parlla-
ment, Ministers of Cabinet rank, Mi-
nisters of State and Deputy Ministers,
ard then there are some others hang-
mg at the back also. They sit here,
including the Minister of Parliamen-
tary Affairs, day in and day out and
see this barra“king section over here.
And they do not think that this is
damaging demccracy. It is very tragic.
Fither they must admit that they
have no control over their own mem-
bers or they must acmit that barrack-
ing is a very healthy parliamentary
practice which,—just as they have per-
veried the Supreme Court—ihey have
decided to use it to pervert Parha-
ment iiself, To say the least, it is a
tragedy.

Now, why has this happened?
Why has one judge been sclected at
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the expense of anolher? I cannot un-
derstand why, because the judgment
that the Supreme Court gave, the 13-
Member Bench of the judiciary gave,
was a great and historic judgment. It
may be that there were many judg-
ments and it may be that it took seme
time to sort them out, but in essence,
it gave to Government almost 90 per
cent ¢f what it wanted with certain
restraints; it also gave to the citizens
10 per cent of what they yearned for
also with certain responsibilitics cast
an them. And yet, having gol such a
favourable judgment from the Sup-
reme Court, these vultures of power
were not satisfied; they had to it
back and to hit back with a sort of
venom, vengeance and vindictiveness
in the most vulgar display of all the
arrogance of power that has ever
been seen.

All that I can say 1s that if the col-
lective responsimihity of the Govern-
ment dces not exist in it, then 1
think that it may he that the Prime
Minister who doves not undersiand law
or economics or anything else has
been misled by the Marx Brothers who
are constantly at her elbow. The
judgement was a product of social
change. There was a time when the
same Justices would not have come
up with the same judgment. Sir,
judgments change as social changes
take place There was a time when
Mr. Kaldor came to this country and
recommended that the highest level
of taxation should be 45 per cent
Ten or fifteen years later, a hesitant
Justice Wanchoo, sitting on a hesitant
commission suggested that it should
be 75 per cent. This is a direct re-
sult of social change and social think-
ing. It was, you can call it in my
language, intimidation. But it was
change, and it was change called up-
on by society. They are not satisfied
with this sort of change; they want %0
change it in the manner which Shri
8. Mohay Kumaramangalam has re-
ceived a life-time’s training, All that
I have to say is that he can
where he Is; he can sil even higher
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than where he is, and he can become
the Deputy Prime Minister of this
country, and he can even become the
Prime Minister of this country, but
he will not be able to bring about
that sort of change in India, and this
is the challenge that I throw to him.
He may accept it, he may believe me
or he may not believe me.

Shrimati Indira Gandhi and the
Mimsters have apologised. They have
saxd that after all it was not merit
that they were considering it was
nol seniority that they were con-
sidering, but Shri S. Mohan Kumara-
mangalam has been very honest, and,
therefore, I thank him. 1 appreciate
honesty wherever I see i, even if it
15 not part of the democratic process,
because honesty has its own walue,
ond it exists on its own.

The other day, mn Lucknow or was
it in Kanpur, the Prime Mimster
talked about how she wanted to bring
Justice to the poor but the big bad
wolves ke me in the form of right
reaction consisting of three Members
here were stoppin:g this massive man-
date of 350 joined by God knows how
many from this side, we were stop-
ping them fiom bringing about this,
that 1s, bringing justice to the poor.

The same Law Commission which
hus now been made o victim of poli-
tical manoeuvring suggested several
methods by which justice could be
made cheaper in this country, thr-
ough court’. stump dutws, methods
by which luwyets were employed,
the time element and s0 on. Hus
Government token a single gtep in
that direction? Where 18 this con-
cern for the poor that I keep on
hearing about nmight, day and after-
noong

SHRI MADHU LIMAYE: You find
it in Maruti socialism.

SHRI PILOO MODY: Shri Madhu
Limaye has found me the answer,

It bas been proved—Shri Mohan
Kumaramangalam instead of speak-
ing for an hour and a half could have



401 Appointment of VAISAKHA 12, 1895 (SAKA) Chief Justice of 402

taken three hours; I am sure he is
capable of it, it would have made no
difference—that this Government has
gone mad. Vinasa kale viparita
buddhi, those whom the God wishes to
destroy, He first turns them mad.

That is what is happening today in
India.

India (Dis.)
MR. SPEAKER: The House stands
adjourned till 11 am. tomorrow.

19.37 hrs.

The Lok Sabha then adjourned till
Eleven of the Clock on Thursday,
May 3, 1973/Vasakha 13, 1895 (Saka).
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