
 31x  Appointment  of

 [at  Sto  एन+  तिवारी]

 करोड  रुपये  की  बचत  हुई  पौर  कुछ  मदों
 को  छोड़  दिया गया 1.  लोगों  को  यह

 शुब्हा  हुआ  कि  किसी  ने  उन  को  इन्द्र-

 सेशन  दी  है  --  अन्दाजे  से  एक  आदमी
 को  इस  के  दोषी  समझ  कर  कि

 इसी  ने  इन्फर्मेशन  लाकआउट  की

 है,  दिल्ली  के  ढ्ास्पोर्  विभाग के  बडे

 बढ़ें  आफिसर  भौर  बिहार  के  हायेस्ट  आफिसर
 मिल  कर  उस  आदमी  को  पेनलाइजे करते
 है  |  अगर  यह  सही  इन्फर्मेशन  है  कि
 उसी  आदमी  ने  खबर  दी  थी  तो  उस  ने
 आप  का  चार  करोड  रुपया  बचा  दिया
 और  अगर  कुछ  और  छानबीन  की  जाय  तो
 आप  का  पाच-छ  करोड  रुपया  और

 बच  सकता है।  आप ने  अपनी  मर्जी  से
 2  करोड  रपये  की  छट  दी  है,  उम  तरफ

 तो  सब  का  ध्यान  है,  लेकिन  जी  दम  करोड
 रुपया  बच  सकना  था,  उस  पर  किसी  का
 ध्यान  नहीं  है।

 सभापति  महोदय  -  आप  अपना
 आपण  कल  जारी  रखे  |  अबर हम  सल
 193  के  अन्तर्गत  बहस को  लेग  ।
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 DISCUSSION  RE,  APPOINTMENT  OF
 CHIEF  JUSTICE  OF  INDIA

 औ  मत  लिमये  (वाला )  :  क्या
 इम  के  लिए  कोई  समय  निर्धारित  किया
 गया  है”?

 सभापति  महोदय  *  उस  के  लिए
 3  धण्टे  एलाट  किये  गये  है।

 THE  MINISTER  OF  PARLIAMENT-
 ARY  AFFAIRS  (SHRI  K.  RAGHU
 RAMAIAH):  Sir,  about  the  time,  I
 wish  to  submit  that  Mr.  Samar  Guha
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 has  agreed  to  have  hig  half-hour  cis-
 cussion  postponed,  and  so  we  can  ait
 till  7  p.m.  today,  which  will  give  us
 three  hours  today,  I  met  the  Leaders
 of  the  Opposition  also,  and  the  desire
 is  that  we  should  have  another  three
 hours  which  will  be  on  Friday  and,  if
 necessary,  the  spillover  can  be  taken
 up  to  Monday.

 MR.  CHAIRMAN:  On  Monday,  it
 will  not  be  possible.

 16.03  hrs.

 {Mr,  Speaker  in  the  Chair

 SHRI  रू,  RAGHU  RAMAIAH:  I
 have  just  now  mentioned  that  if  you
 agree,  it  will  suit  us  to  have  the  dis-
 cussion  today  till  7  O'clock.  उ  have
 met  the  Leaders  of  the  Opposition
 before  you  came  Shri  Samar  Guha  is
 willing  to  have  the  half-hour  discussion
 postponed.  So,  we  could  have  three
 hours  today,  sit  up  to  7  p.m.,  and  then,
 if  the  general  desire  15  that  the  total
 time  should  be  about  six  hours,  we
 (an  take  the  rest  of  it  on  Friday  and,
 1  necessary,  the  gpill-over  on  Monday.

 MR  SPEAKER
 hours  would  suffice,

 I  thought  that  two

 SHR]  ATAL  BIHARI  VAJPAYEE
 (Gwahor):  The  entire  judiciary  has
 been  under-mined.

 MR  SPEAKER:  Three  hours  today,
 and  three  more  hours  on  what  day?

 SHRI  K  RAGHU  RAMAIAH:  Fri-
 day  and  Monday.

 MR  SPEAKER  On  Friday  we  have
 prmvate  Members’  business.

 ओ  अटल  बिहारी  बाजपेयी  उतार
 को भी  ढाई  घण्टा  मिलेगा।

 SHRI  ह  9,  MALAVIYA  <Domaria-
 ganj):  Sir,  am  I  to  understand  that
 six  hours  have  been  allotted  to  this?
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 What  will  they  ‘speak.  on,  for  six  hours,
 I  do  not  know.

 SHRI  a  N.  MUKERJEE  (Calcutta—
 North-East):  The  Minister  just  now
 told  the  House  about  the  timing,  about
 which  he  did  not  take  our  consent  ag
 far  25  I  can  make  out,  because  in  this
 discussion  the  cogency  and  continuity
 would  be  Iost  in  the  way  in  which  the
 programme  15  suggested.  I  quite  con
 cede  thet  the  Finance  Bill  requires
 serious  consideration,  but  something
 ought  to  be  done  in  order  that  the
 discussion  of  this  motion  does  not  lose
 its  force  on  account  of  its  being  cut  off
 in  s0  many  compartments.

 MR.  SPEAKER:  The  Finance  Bill
 has  to  be  passed  tomorrow.

 SHRI  SHYAMNANDAN  MISHRA
 (Begusarai):  Another  submission  I
 want  to  make.  We  have  got  so  many
 things  in  our  minds  on  this  subject
 that  it  Ws  not  good  that  this  subject  is
 cut  lke  that.

 MR  SPEAKER:  We
 pone  the  Finance  Bill.

 cannot  post-

 tt  ace  बिहारी  आयेगी  :  अध्यक्ष
 जी  फाश्नन्स  बिल  कन  लिया  जा  मकता
 है.  लेकिन  मै  नहीं  समझना  कि  यह  चर्चा
 आज  समीप  हो  सकती  है।  विषय

 महत्वपूर्ण  है.  सब्र  लोग  इम  पर  अपने  विचार
 वरना  चाहेगे. इम  लिए  डस  को
 निया  जा  सकना  है.  परसों  समाप्त
 सकते  है--ण्दि  आवश्यक  हो

 SPEAKER-  What  I  propose  to
 this.  On  Friday  इ  shall  not

 any  call  attention  motion,  We
 can  take  the  rest  of  the  time  before
 the  commencement  of  Private  Mem-
 bers’  Business.  We  cannot  postpone
 the  Finance  Bill  tomorrow,  it  is  already
 fixed  and  it  woulg  be  a  bad  precedent
 if  we  did wo.  We  can  postpone  the
 other  business  for  one  or  two  days  and
 take  it  up  on  Monday  next,  You  will
 have  new  ideas  during  the  holidsys....

 eee
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 (Interruptions)  We  shall  finish  it  on
 Friday  and  I  shall  not  admit  any  other
 motion  on  that  day—no  377  motion  and
 no  call  attention  and  if  you  allow  me,
 no  questions  also...(Interruptions)  No
 motions  under  377  also;  we  will  make
 up  some  other  time;  I  shall  admit  one
 or  two  more,
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 की  मु  लिमये  (बाका )  अध्यक्ष
 महोदय  स्वतन्त्रता के  बाद  तीन  ज्येष्ठ
 जजों  का  मुख्य  न्यायाधीश पद  के  लिए
 विरार  न  किया  जाना  नथा  उन  के  द्वारा
 इस्तीफा  दिया  जाना--यह एक  अद्धितीय
 घटना  है  व्यवधान)
 अद्वितीय का  मिलकर  है  कि  एसा  पहले  कभी
 नहीं  हुआ  (व्यक् यान  )  ...-

 आओ  बकर  दयाल सिह  (चनरा )
 ध्घ्ण्ल  महोदय.  माननीय  सद्य  एक-एक,
 शब्द  का  अर्थ  हम  को  नहीं  ममता  सकते
 हम  लोग न  मे  अधिक  शब्दो का  अर्थ

 समझने  है,  इ  मानिए  अर्थ  नहीं  समझायें  ne

 MR  SPEAKER:  After  all  this
 debate  has  ta  go  on  for  quite  a  few
 hours.  <All  of  you  will  have  to  be
 quite  serious  and  should  not  interrupt
 each  other.  Let  it  go  on  with  dignity
 and  grace  It  is  a  very  important
 debate  that  15  going  on:  do  not  spoil  it.

 आओ  शंकर  दयाल सिंह  :  मान्यवर

 आप  ने  जो  कहा  है,  हम  उसे  स्वीकार  करने
 हैं.  लेकिन  माननीय सदस्य  को  औ  आप
 कहे कि  अपने  भाषण  के  क्षणों  भें  कोई  भी
 फंसा  शब्द,  कोई  भी  ऐमा  वाक्य,  कोई  भी
 शसी  बात  न  कहे.  जिम  मे  हम  लोगो

 कोकुछ  कहने  के  लिए  बाध्य  हीना  पड  -

 (व्यवधान )

 अध्यक्ष  महोदय:  आप  शान्त  रहें

 मैं  देखता  रहूंगा  ,  जहां  कोई  ऐसी  गाना
 होगी, मैं  ख्याल  रखूंगा  q
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 भी  असल  बिहारी  बाजपेयी  ऐसा

 लगता  हैकि  सत्तारूढ़  दल  के  सदस्य कुछ
 घबराये  हुए  है  t

 eft  नबी  खीमें:  अध्यक्ष  महोदय,
 मैं यह  कह  रहा  था  कि यह  जो  घटना
 हुई यह  एक  अद्वितीय  घटना  है--  तीन
 जजों  के  दारा  त्याग पन्न दिया  जाना  और
 ऐसे  जज  जो  भारत की  किसी भी  अदालत
 के  सामने  भविष्य मे  वकालत  नहीं  कर
 सकते  है--ऐसे  जजों के  दवारा  त्यागपत्र

 दिया  जाना--इस की  हम  लोगो को  कद्र
 करनी  चाहिए ।

 कानन  मंत्री  शायद  इस  त्याग  के  महत्व
 को  न  समझे,  क्योकि  उन्होंने  स्वय  इस  लिए
 जज-पद से  अपना  इस्तीफा  दिया था  कि  जजों
 के  लिए  वर्तमान  जो  बेन  आदि  है  बे  सघोष

 जनक  हे  मुझे  पता  नही  मंत्री  के  नाने  उन  को
 जो  केतन  मिलता है  वर  उनके  नि
 सन्तोषजनक  है  या  आमदनी के  कोर्ड  और
 शन  भी  बीच म  उन्हांने  बनाये  है।  उमस

 लिए  इन  सीन  जजा  क  दारा  जो  न्याय-पत्र
 दिये  गये  हैं  उन  की  आना  की  मे  कद्र
 करता  ह।

 गोखले  साहव  न  अपने  भाषण  म  ला
 कमिशन की  रपट  का  हवाला  दिया  ।

 यदि डम  पूरी  रपट को  हम  पढ़े ना  मेरी
 समझ  मनी  आता  हे कि  यह  ला
 कमिशन  को  पट  के  आधार पर  अपन
 कामा  का  कैसे  समर्थन कर  सकने  है  *

 ला  कमिशन  न  जो  भी  सिफारिश  की  उनका
 सन्दर्भ  मे  तोडे  कर  और  उसकी  जो
 एतिहासिक  पृष्ठभूमि  है  उमसे  उन  सिफा-
 रिणों  को  अलग  करके  उसमें  मे  एक
 तुमने को  या  आधी  सिफारिश को  लेकर
 यदि  वह  श्री  We  एन०  रे  की
 का  समर्थन  करना  चाहेंगें  तो  मेरा  खयाल

 6
 MAY  2,  1973  Chief  Justice  of  India  (Dis.)  अ

 आपत्ति  की  है  कि  पिछले कुछ  वर्षों मे
 जो  की  नियुक्ति  मे  कार्यकारिणी के  हारा
 ऊपर  से  प्रभाव  डालने  का  प्रयास  कियां
 गया  है।  यह  आरोप  उन्होंने उस  रपट
 मे  किया है  और  आगे  चलकर  मुस्लिम
 कोर्ट  के  जज  के  बारे मे  और  मुख्य
 न्यायाधीशों  के  आरे  मे  उन्होंने  दो  सुझाव
 दिए  है।  एक--कानून के  भाष्य  मे

 मौका  मिले  और  उन्हांने  कहा  है  कि  लम्बी
 मियाद का  जहा  तक  सवाल  है,  मुख्य
 न्यायाधीश  के  बार  मे  यह  बलीन  और  तक
 और  मज बतन  हो  जाना  है।  उन्होने

 कहा है  मि  मुख्य  न्यायाधीश  को  कम  मे
 कम  5  से  ले  कर  7  साल  मिलन  नाहि
 ताकि  सांविधानिक  मानना  वा  कानन

 को  एव  आवास दन  आ  काम  बह  टीचर  में
 कर  स  1  ना  मै  जानना  जानता  ह
 उमी  साटो  को  आस  ने  कीजिए  त्रि  लम्बी
 मियाद  of  निहा  मगध  न्यायाधीश हो  ।
 उस  कसोटी  पर  औ  पंखा  जायगा  ता  सब
 लोग  जाना  है  जिन  ग्रोवर  सत्र  का  उन्हांने

 हटा  दिया  मुख्य  न्यायाधीश नहीं  अशया

 उनको  मियाद  श्री  to  nao  t  म  ओर
 शायद दो  महीन  अधिरथी  ।  यानी

 मियाद  की  ठप्टि  स  भी  लम्बा  जायगा  तता
 औ  to  एन  रैकी  नियुक्ति  औरी  ए०  एन०
 ओवर  से  कैसे  अधिक  अच्छी  है

 *  यह

 किसी  की  समझ  नहीं  आयेगा  t

 गोखले  साहब  ने  अपने  बबतब्य के के
 दौरान  मे  कहा  कि  ला  कमिशन  की  सिफारिशों
 को  सरकार  ने  1960 मे  ही  मन्जूर  किया
 था।  मैंने  मा-मिनिस्ट्री  मे  आज  दिन  भर
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 जानने  की  कोशिश की,  उन  सिफारिशों के
 बारे में,  कि  मंत्रालय का  या  सरकार  का
 कोई  प्रस्ताव  है  लेकिन  अभी  तक  वह  प्रस्ताव

 क्  4  [1  इसका  यह  कहना!  कि

 आज  ही  सरकार  को  यह  बान  क्यों
 सूझी  अगर  13  साल  पहने  ला  कमिशन

 की  सिफार्शि को  स्वीकारा था  तो  उन्हें
 मदन  के  सामने  आना  चाहिए था  और

 कहना  जाहिए  था  कि  एक  न्या  भाषण,

 एक  नयी  भरि षा टी  डालना  चाहते  है
 और  पूरानी  परिपाटी को  नोचना  चाहने
 है।  लेकिन बद्द  भी  उन्होंने नहीं  तिया  ।

 ना  कमिशन  ने  अपनी  रिपोर्ट  मे  मुख्य
 न्यायाधीश  के  आर ेमें  जिन  अजसौटिमी का
 उल्लेख  किया  हैं  उनमे  से एक  ही  पढकर
 मैं  आपको  बनाना  चाहता  ह।  उसमे

 वह  कहते  है:

 “It  is  obvious  that  succession  to
 an  office  of  this  character  cannot  be
 regulated  by  mere  seniority.”

 इसके  ऊर  कमन  मंत्री  अने  निर्णय को
 आधारित  करते  ह्  मगर  कमीशन  आगे

 कहना  है!

 “For  the  performance  of  the
 duties  of  Chief  Justice of  India,
 there  हि  needed  not  only  a  judge  of
 ability and  experience  but  also  a
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 competent  administrator  capabl:  of
 handling  complex  matters  that  may
 arise  from  time  to  time,  a  shrewed
 judge  of  man  and  personalities  and
 above  all  a  person  of  sturdy  inde-
 pendence  and  towering  personality
 who  would,  on  the  occasion  arising,
 be  a  watch-dog  of  the  independence
 of  the  judiciary.”

 यानी  एक  वाक्य  को  जो  यह  पकड  रहे  हैं,  सन्दर्भ
 से  अलग  करके,  उसको  भी  पुरा  तथा  जाये

 तो  पता  चलेगा  ला  कमिशन  को  चिनता  है
 कि  ऐमा  व्यक्ति  मुख्य  न्यायाधीश  बने  जो
 न्यायालय  की  पवित्रता  और  स्वच्छता  को
 रक्षा कर  सके,  कार्यकारिणी के  दबाव
 के  खिलाफ  जो  आवाज  उठा  सके  ।  ऐसी
 टार्वाग  पर्सनैलिटी  होनी  चाहिए n
 मैं  ी  ro  पन०  रे  के  खिलाफ  कुछ  भी
 बोलना  नहीं  चाहता  हूं  ।  जैसे  कि  हमरे
 कई  जजेज  है  बैसे  यह  भी  है.  उनके  सामने
 भी  दो  वार  अपना  तक  पेश  करने  के  लिए
 मै  खडा  हो  गया  था  ।  तो  उनके  खिलाफ
 मुझे  कुछ  नहीं  बहना  है।  लेकिन  जो  कमेटी
 मुख्य  दायाधीण  की  ला  कमीशन  ने  बनाई
 है  उन  कसौटियों  पर  यश  उठाने  कै निमो सा

 मेरा  स्यान  है  हिन्दुस्तान  का  एवं  भी  बकौल
 या  कुछ  कानन  के  बारे  मे  जो  जानकारी

 रखना हो  नहीं  मानेगा  ि  अन्य  तीन  जो
 से  बे  उनकी  ज्यादा  टार्वार्म  पस्नीनलटी  के

 आदमी  है  हि  उनकी  नियुक्ति  करना  सरकार
 के  लिए  सत्त  आवश्य  हा  गया  है  26  साल
 को  पांर्याटी  को  पोर  कर-यह  कोई  भी

 नहीं  मानना  ।  था  फिर  कोई  गेमा  होना
 चाहिए  जिसके  बर्म 8  बहस की की  गुंजाइश
 ही  न  हो.  कोई  ऐसा  नाम  होता  जिसके

 बारे  में  कोर्ट  खत्म  ही  नही  होनी लब  नो
 भ  मानता  ह  मा  कमिशन  मे  जो  सिफारिश
 की

 है  (व्यवधान) यह  मेरी  बात  मुन  नहीं
 रहे  है! भी  to  एनके इस  तरह  के  व्यक्ति
 नहीं  है  यह  मै  कह  रहा  है?  हेगड़े  क्या  हैं.
 ओवर  क्या  हैं  और  शेलट  क्या  है  उसकी  चर्चा

 मैं  बाद  मे  क्स्गा  ।  पहले  मैं  यह  कहना
 चाहना  हूं-मैं  रे  के  खिलाफ  नहीं  कह
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 [औ  मधु  सकेंगे]

 रहा  R—H  इतना  ही  कह  रहा  ह  जैसे  एक्सरे
 जजेज  हैं  वैसे  बह  भी  है  लेविन  ला-विशन
 न ेजो  बधौतिया  बताई  हैं  स्टडी  इडेपे-
 हेन्स,  स्वत  मति  टार्वारग  पर्सनालिटी,
 राक्षमी  कहिये,  उत्तुंग  बच्ची,  स्वामित्व

 इस  तरह  रा  कुछ  नहीं  है।  (व्यवधान)
 मैं  अजे  पर  रहा  था  जब  श्री  रे  की  मेसी

 कोई  ुणयत्ता  नही  ह  नो  क्या  वजह  है  वि
 तीन  ज्येष्ठ  न्यायाधीशों  को  वरीयता  को
 नजर  अरज  करके  र  साहेब  को  मध्य
 न्यायाधीश  बनाया  गया  *  मेरा  अपना
 ध्यान है  त्रि  इन  तीन  जजा  का  ज़मानए
 सरकार  ने  नहीं  चुना  रशोकि  इन  तीनों

 जजों  ने  समय  समय  पर  मरता  कें  खिलाफ
 निर्णय  दिए  हे  ।  गार्डन  सचिव  ने  पूछा  वि

 शेलट  साहव  ने  आर  प्रकार  साहब  ने  सरकार

 के  खिलाफ  कौन  मे  निर्णय  दिए  है  तो  मैं  कुछ
 सूची  हो  आपके  सामन  रवाना  चाहता  हू  ।

 (व्यवधान) आप  बार  बार  रे  यी  बात से
 आरहे है। मेहनत  रहा  रग्ावरसाह्य  ने
 1968  मे  ही  एग  हथिया  +पेंस के  मामले

 मे  मर  मामले  म  बटन  शानदार  निर्णय

 दिया  था  और  उसम  कहा  था  संविधान  की  22
 जा  धर  है  उनका  उलंघन  सर्कार  वर

 कर्तव्य के  नाम  पर  निर्धारक  की  स्वच्छता
 के  साथ  कार्ड  छड़ यानी  करते  ता  उन्हे

 चाहिए  कि  जो  कानन  आर  संविधान  की

 ज्यादा  है  उम  के  अर  सह  कर  बेह  काम
 करें  t  श्री  ओवर  बा  य  निर्णय  सरकार  को
 पसन्द  नहीं  आया  *  7  मामला  विशेष-
 far  मेरी  उठा  शर्ता  नल  अलोक  सभा

 हा  यर्खास्न  हो  गई  दलित  वा  मामला  आगे
 नहीं  चला  1

 अब  जहा  तर  शेन  साहिब  को  सवाब है

 वह  भी  1970  मे  थो  मामलो  मे  मुख्य
 न्यायाधीश श्री  हिदायतुल्ला के  साथ  हैसियत

 कार्स  पेटीशन  की  सुनवाई  के  लिये  चि  पर
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 मौजूद  थे  मेरे  ही  मामले  मैं,  मैं  जीता  ह
 और  सरकार  हमेशा  पलते  साबित  होती,

 कि  जो  मैजिस्ट्रेट  है  वह  कानून  की  जानकारी
 नहीं  रखता  है,  मैजिस्ट्रेट ने  गैरकानूनी

 लग  से  इन्हे  गिरफ्तार  कर  के  नज़रबन्दी  रखा
 और  इसलिये  उम  को  इस  तरह  से  कानून
 की  और  संविधान  की  मर्यादा  का  उल्लंधन
 करके  जेल  मे  नहीं  रखना  चाहिये  था  q

 ऐसे  मैजिस्ट्रेट  के  साध  सरकार  ने  क्या  व्यवहार
 किया ?  उन  को  कोई  सजा  देने  के  बजाय,

 यह  जो  सिटी  मजिस्ट्रेट  थे  श्री  मोहिन्दर  सिह.
 उनकी  पोत मिल  गयी  और  वह
 रायबरेली  के  डिस्ट्रिक्ट  मैजिस्ट्रेट  बना

 दिये  गये,  और  मै  आज  कहता  ह  ि  जिम
 मेजिस्ट्रेट  के  बारे  मे  कहा  गया  कि  कानून
 की  जानकारी  नहीं  रखता  है,  ऐसे  मजिस्ट्रेट

 को  प्रधान  नबी  श्रीमती  इंदिरा  गाधी  के
 बे  चुनाव  मैच  मे  रिकि  अफसर  के  पद
 पर  नियुक्त किया  गया  in

 शेलट  साहब  के  बारे  मे  और  एक  बान
 मे  बकना  चाहता  ह  “ब्लिट्ज”  अखबार

 जो  प्रधान  मंत्री  वा  बडा  प्रतीक  है  उस  ने
 हो  गेंद  साहब  के  द्वारा  अभी  जा  एक

 नजरबन्दी  कानून  के  बारे  मे  निर्णय  दिया
 गया  है  उम  पर  क्या  कहा  है

 *
 यह  अखबार

 प्रधान  मन्नी  का  प्रशंसक  है  जिनका  यह
 अति क्रिया वादी अखबार  नहीं  कसकते  हैं  ।
 (व्यवधान) वह  कभी  कभी  अच्छा  काम  ऊर
 देता  है,  नसीम  बह  मेरे  अ्रशमको  मे  नहीं

 है,  जब  आप  की  जमानत  अन्त  होन  का  पहले
 मे  उसका  अनुमान  नगा  तो  मेरी  फोटो
 छाप  दी  ।  अध्यक्ष  महोदय,  मैं  कह  रहा  था
 कि  शेलट  साहब  के  बारे  मे  छिंनिटज  अखबार
 कहना है

 “The  Supreme  Court  seven-Judge
 Bench  with  Acting  Chief  Justice
 J.  थ  Shelat  presiding,  deserves  the
 gratitude  of  ali  lovers  of  human
 liberty  for  the  historic  judgment



 gar

 striking  down  section  17A  of  the
 Maintenance  of  Internal  Security
 Act,  which  authorised  prolonged  de
 tention  of  a  person  without  trial  and
 even  without  the  safeguard  of  the
 opinion  of  the  Advisory  Board”  .
 The  Court  hag  at  once  struck  a  blow
 for  individual  freedom  and  ite  own
 reputation  as  an  upbolder  of  this
 freedom  ”  (Interruptions)

 इन  के  ऐट  मे  अध्यक्ष  महोदय  कौनसी  बीमारी
 उत्पन्न हो  गयी  हैकि  इन  जो  का  नाम

 लेते ही  यह  लोग  उछलने  लगते  हैं  ।  मैंने

 पहले  ही  कहा  कि  जस्टिस  ए०  एन०  राय  के
 दसरे जज  हैं  वैसे  ही  वह  भी  हैं  ।  बहम

 हरस्सलिये  है  कि  इन  तीन  लोगो  की  वरीयता
 के  अधिकार  का  आप  ने  ठुकरा  दिया

 “The  Court  hag  at  onte  struck  a
 blow  for  individual  freedom  and  ils
 own  reputation  a,  an  upholder  of
 this  freedom”

 अध्यक्ष  महोदय,  सवाल  यह  है  ि  चत  दो

 जो  बे  वारे  मे  सरकार को  इसनिय्रे  गस्सा
 है  कि  समय  समय  पर  एक  बार  नही.  कई  बार
 इन  लोगो  ने  सरकार  के  खिलाफ  निर्णय
 दिय े|

 अ-यक्ष  होदा,  मै  यह  स्पष्ट  करना

 चाहना  ह  कि  सुम  कोर्ट  के  जो  जज  है  उन

 की  जो  संद्वान्तिक मूमिका है भांमका  है  खाम  करके
 जायदाद के  अधिकार के  बारे  मे  उसके

 बारे  मे  उनके  और  मेरे  मतभेद  हो  सकने

 हैं,  लेकिन  जस्टिस  ए०  एम०  राय  साहब

 भी  कोई  माक्सवादी ये  आन्तिकारी नही  है
 इसलिये उन  का  ऑर  मरा  मनभेद  उसके

 बारे  मेरी  मकता  है  लेकिन  अध्यक्ष  महोदय
 हमारे  मसिधान  की  मैं  यह  गरिमा  मानता

 हक  22  भनुज्छेद के  तहत  उसने  साधारण

 नागरिक  को  सर्वोच्च  न्यायालय  के  पास  जाने
 का  ओर  अपनी  व्यक्तिगत  स्वच्छता  को

 मनवाने  का  भौतिक  अधिकार  जनता  को  दे
 रखा है।  और  कोई  संस्था  मेरी  नजर  मे  नही
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 आती  है  इस  के  अलावा  ।  एक  जनना  है,
 जनमत  है,  वह  अलग  आत  है,  विन  कोई
 संस्था  नजर  नहीं  आती  जो  नागरिकों  क

 मानवीय  अधिकारों  की  रक्षा  कर  सके  d
 इसलिये  न्यायालय  की  पवित्रता  और

 स्वत बता1  बारे  मे  अध्यक्ष  महोदय,  मैं
 चिन्तित हू  in

 अब  तीसरे  जज  को  लीजिये,  जस्टिस
 हेगड़े  t  इन्होंने  सरकार  की  निगाह  मे  सब  से
 बहा  पाप  यह  किया,  जिह्वा  उल्लेख  मेरे
 मित्र  श्री  मघ  इण्डवते  ने  क्या,  कि  उन्होंने

 प्रधान  मन्नी  की  एक  धनाव  याचिका  के
 मामले  मे  प्रधान  मती  के  खिनाफ  निर्णय
 देने  की  ।हरमन  दिखायी  ny  इसीलिये  अध्यक्ष
 महोदय,  इन  लोगो  को  जस्टिस  हेग  के  बारे  मे
 विशेष  विद्वेष  क  भावना  है  i  नेक्सी  यदि  मैं
 सभी  तथ्यो  का  यहा  उद्घाटन  बरू  ता  आपको
 पता  चलेगा  कि  श्री  हेगडे  सहाब  ने  प्रधान

 मनरी  के  बारे  मे  नर्म  मख  ही  अपनाया  था,
 कोई  सरुन  रुख  नही  अपनाया  ।  माननीय  गोयल
 जो  मेरी  यात  पर  विचार  करे  मेरी  जानकारी
 के  अनसार  प्रधान मन्नी  क  विऋद्ध की  गयी

 बनाव  याचिका  म  कुछ  सवाल  दढ  गय  थ  और
 उन  सवालो  का  जवाब  देना  प्रधान  मची  नहीं
 चाहनीयी  उन  के  लिये  वह  ब्रासा  नही  था  ।

 ता  डन  प्रश्न  का  जबाब  देना  प्रधान  मंत्री
 के  लिये  आसान  नही  था  इसलिये  प्रधान  भरी
 सुप्रीम  कोर्ट  के  सामने  अपीन  मे  चली  गयी
 और  उन  से  इन  के  वकीलों  ने  सेमी  हलफनामे
 पर  हस्ताक्षर  करवाया  है  कि  यदि  बह
 हलफनामा  मदन  के  मामले  आयेगा  तो  शम
 मे  अधीन  मंत्री  का  मर  अक  जायगा  और

 सरे  लोगो  का  भी  एक  जायेंगी  ।  इस.
 हलफनामे  मे  प्रधान  मन्नी  ने  यह  कहा  है  कि
 मदि  में  डन  प्रश्नों  का  जवाब  देने  के  लिये
 बाध्य  क्या  जायगा  ना  मैं  मिया  साध्य  देने

 ने  अपराध  मे  दस  जाऊंगी  ।  हमारे  संविधान
 मे  जो  मौलिक  अधिकार  है
 उस  का  आधार  उन्होने  लिया  है
 कि  किसी  को  भी  मिथ्या  अपराध  मे  उसने

 वाली  गवाही  का  बयान  देने  के  लिये  मजबूर
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 [ओ  ध  लियें]

 नहीं  करना  चाहने।  कश  4  के  हकम

 SHRI  N.  K,  SANGHI  (Jalore);  Sir,
 he  has  brought  in  a  matter  of  affidavit
 which  is  not  before  the  House.  This
 is  highly  improper.  (Interruptions)

 st  मयु  लिमये  :  हलफ़नामे  तो

 सार्वजनिक शपथ  पव  होते  हैं  |

 श्री  सतपाल  कपूर  (पटियाला)  :  क्या

 इलेक्शन  पेटीशन  जो  चल  रही  हो  और  उस
 के  इश्यू  फ़ेम  हो  चुके  हों  उन  को  यहां  डिस्कस
 किया  जा  सकता  है  ?  स्पीकर  साहब,  इस
 पर  आप  की  रूलिंग  चाहिये  ।

 बनी  म  लिमये  :  अध्यक्ष  महोदय,

 आप  जानते  हैं  कि  एफीर्डेबिट्स सार्वजनिक
 दस्तावेज हुआ  करते  है  1

 MR,  SPEAKER:  Mr.  Limaye,  the
 matter  ig  already  sub  judice  so  far  as
 this  is  concerned.

 AN  HON.  MEMBER.  Affidavit  is  not
 sub  judice.  (Interruptions)

 MR.  SPEAKER:  The  point  raised  is
 that  the  petition  is  pending...

 ओ  मधु  लिमये:  वह  पेटीशन  डिस्पोज

 हो  चुकी  है  जिस  का  मैं  जिक्र कर  रहा  हूं  1

 करो  मधु  दंडवते  (राजापुर)  :  आप

 सब-यूनिस  के  बारे  में  कह  रे  हैं,  ओर  गह
 प्रेजुडिस  के  बारे  में  कह  रहे  हैं  1

 MR.  SPEAKER.  There  is  a  very
 thin  line.  I  very  much  hope  that  you
 will  avoid  your  comments,  whatever
 the  factual  position  may  be,

 आआ  मधु  लिमये  .  मैं  कोई  कमेन्ट  नहीं
 करूंगा  |

 प्रधान  मंत्री  के  द्वारा  जो  संवॉन्व  न्यायालय

 में  अपील  की  गई  थी  कि  मुश्ते इन  प्राणों  का

 अजर  मा
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 जवाब  देने  से  छुट्टी  दी  जाये,  मैं  उस  की  चर्चा

 कर  रहा  हूं  उस  का  तो  निर्णय  हो  चुका
 है  ।  जेब  वह  एफिडेविट  सामने  भाया,  तो

 हेगडे  सहब  %  मित्रता.  की  बष्टि  से  हन  के
 वकील  को  सलाह  दी  कि  यदि  हत  फ्र  खुली
 अदालत  में  बहस  होगी  भर  पता  अले गां कि
 प्रधान  मंत्री  ने  यह  आधार  लिया  है,  तो

 दुनिया  के  अखबार  लिखेंगे  कि......

 SHRI  N.  ह.  SANGHI:.On  a  point
 of  order.  The  informal  advice  of  the
 ex-judge  of  the  Supreme  Court  nas
 been  brought  into  the  discussion  by
 my  hon.  friend,  Shri  Limaye.  It  is.
 highly  improper.  and  casting  aspersion
 on  the  judge  of  having  given  informal
 advice.

 MR.  SPEAKER.  In  the  normal
 debate,  in  routine  business,  such  com-
 ments,  perhaps,  would  not  have  heen
 allowed.  The  very  subject  under  dis-
 cussion  is  about  judges.  (Interruptions)
 Iam  watchful.  Leave  it  to  me.

 चली  मधु  लिमये  :  अध्यक्ष  महोदय,  आप
 सभी  लोगों  के  लिए  आजकल  रहिये  ।  आप
 स्पीकर  है।  आप  पूरे  सदन  के  लिए  वाव डाग
 हैं,  अकेले  मेरे  लिए  नहीं  ।  केवल  मझ  पर

 निरीक्षण  करने  के  लिए  आप  नहीं  हैं,  सभी
 के  लिए  हैं  1

 अध्यक्ष  महोदय:  अब  आप  खत्म  करें  ।

 औ  मम्मू  लिमये  :  अध्यक्ष  महोदय,

 मुझ  इतना  टोका  जा  रहा  है  कि  मैं  अभी
 अपने  सब  मुर  सदन  के  सामने  नहीं  रख  पामा
 हुए"

 अध्यक्ष  महोबा  मैं  भाप  को  दो  बार
 मिनट  और  दे  देता  हूं  t

 od  मयु  लिमये  :  मैं  कह  रह  या  कि
 हेगढ़ें  साहब  ने  इन के  वकील  से  कहा

 (स्याम)  मैं  कोई  गुप्त
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 MR.  SPEAKER:  I  am  seriously  con-
 sidering  the  observation  made  by  Mr.
 Madhu  Limaye.  He  is  going  on  a  very
 thin  line.  The  moment  he  comes  on
 this  side,  I  will  be  very  careful,  Leave
 it  to  me.  Do  not  worry  about  ate

 sit  मघ  लिम  :  अध्यक्ष  महोदय,
 आप  अनजाने  मेरे  कौशल  की  स्तुति  कर  रहे
 है।  मैं  कोई  जिन  लाइन  पर  नही  हू।

 PROF.  MADHU  DANDAVATE.  He
 “will  not  fall  down  from  the  thin  line.

 आओ  कु  लिमये:  मैं  बिल्कुल  समदीय
 भाषा  में  और  नियमों  का  पालन  करने  हुए
 कोल  रहा  हं  t

 खुली  अदालत  मे  हेगडे  साहब  ने  इन  के
 यकीन  को  सलाह  दी  कि  इस  अर्ज़ी  को  आप
 वापिस  ले  लीजिए  और  वह  अर्जी  वापिस

 ली  गई।

 SHRI  ४.  0  JAMILURRAHMAN
 (Kishanganj):  On  a  point  of  order.
 My  point  of  order  is  whether  this  fact
 has  been  mentioned  in  the  order  paper
 of  the  court.  If  1t  is  mentioned,  then
 he  is  entitled  to  refer  to  that;  if,  how-
 ever,  it  15  rot  mentioned,  he  should
 not  be  allowed  to  mention  that.

 MR,  SPEAKER:  I  am  interested  tc

 Pore
 that  the  judges  also  thiny  like

 at.

 भी  |.  लिमये  :  हेगड़े  साहब  ने  जो
 दूसरा  फ़ैसला  दिया,  उसी  को  मे  कर  इन
 लोगों  की  यह  नाराजगी है  1  मेरे  पास  यह
 निणेय की  नक्ल  है  ।

 SHRI  VAYALAR  RAVI  (Chiray-
 inkil):  How  many  judges?

 थी  म्यू  जिसपे  :  श्री  जगमोहन  रेड्डी,
 श्री  Fo  एस०  हेगड़े  और  श्री  fo  के०  मैथ्यू।

 SHRI  VAYALAR  RAVI:  Both  of
 them  are  still  in  the  Court.
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 ओ  मधु  लिमये  तो  क्या  हुआ  ?

 हेगड़े  साहिर  ने  जजमेट  लिखा  और  जव  दसरे
 दो  जो  ने  अपनी  सम्मति दी,  तो  वह
 सर्वसम्मत  निर्णय  यनेनिमम  डिवीजन  हो
 गया  ।  मैं  कहना  चाहता  हू  कि  जज  साहब
 ने  किन  मर्दों  पर  इन  का  आक्षेप  है-शायद

 इम  अनुच्छेद पर  है:

 “The  allegations  made  in  para-
 graphs  2,  5  and  6  of  the  petition,  if
 read  together,  do  show  that  the  al-
 legation  against.  the  respondent  is
 that  she  obtained  the  assistance  of
 Yashpal  Kapur,  a  gazetted  officer,  to
 support  her  candidature  by  organis-
 ing  her  electioneering  work.  These
 allegations  bring  out  all  the  ingre-
 dients  of  the  corrupt  practice  alleged
 though  they  are  lacking  in  better
 particulars  such  as  the  date  on  which
 Yashpal  Kapur  was  entrusted  with
 the  responsibility  of  organizing  the
 electioneering  work  of  the  respon-
 dent.  The  absence  of  these  parti-
 culars  does  not  per  se  invalidate  the
 charge.  They  can  be  supplied  even
 now  with  the  permission  of  the
 court.  In  this  connection  it  is  neces-
 sary  to  mention  that  the  respondent
 in  her  written  statement  did  not  say
 that  the  allegations  in  question  did
 not  raise  a  triable  issue.  ”

 अध्यक्ष  महोदय,  यह  बहुत  महत्व पु  है:

 «In  this  connection  it  is  neces-
 sary  to  mention  that  the  respondent
 in  her  written  statement  did  not  say
 that  the  allegations  in  question  did
 not  raise  a  triable  issue.  No  such
 objection  appears  to  have  been  taken
 at  the  time  of  the  framing  of  the
 issues  or  in  any  of  her  pleadings.
 It  seems  that  the  objection  was
 taken  up  for  the  first  time  when  the
 petition  to  set  aside  the  interroga-
 tories  was  heard.  We  are  saying  को
 these  only  to  show  as  to  how  the
 parties  understood  the  allegations  at
 the  earlier  stages,  of  the  procced-
 ings.”



 न्यायालय  न्यायाधीश रहे  है
 अगर  इन  में  से  किसी  को  प्रशासकीय

 अनुभव  नहीं  है,  तो  वह  श्री  ए०  एन०  रे
 को  नही  है,  जैसा  कि  श्री  ओवर  के  बारे  मे
 भी  कह  सकते  हैं  कि  उन  को  भी  प्रशासकीय
 अनुभव नही  है।  इम  लिए  यदि यह  तर्क

 हैकि  इन  जो  को  प्रशासकीय अनुभव

 उन को  सुन  कर  मै ंदम  रह  गया  ।  वर

 उन  के  बार ेमें  पहले  मे  मेरी  अच्छी  राय

 वह  गोखले म  नही  है,  जो  नव-

 न्यायालय  के  सेवा-निवास  न्यायाधीश,

 श्री  बी०  एन०  गोखले  हैं।  वहू  यो
 1971  मे  इन  के  जाल  दस  गये,

 “The  power  of  the  President  in
 thi,  matter  1s  absolute.”

 ऐबसोल्यूट पावर  की  बात  कहते  है।  पत्र

 अजरा  हम  डा०  अम्बेडकर  साहब  का  भाषण

 देखे  जो  उन्होने  सविधान  निर्मित  परिषद
 के  सामने  किया  था  इसी  धारा  के  ऊपर  t

 उमस  का  एक ही  अनुच्छेद मैं  पढता  ह
 वह  अमेरिका  और  प्रेट  बीटेक  की  धाराओ
 की  तुलना  करने हैं

 In  Great  Britain  the  appoint-
 ments  are  made  by  Crown,  without
 any  hind  of  lmitation  whatsoever,
 which  means  by  the  eaecutive  of  the
 day  There  1  the  opposite  system
 in  United  States  where,  for  instance,
 offices  of  the  Supreme  Court  as  well
 क  other  office.  of  the  State  shall  be
 made  only  with  the  concurrence  of
 the  Senate  m  the  United  States.  It
 seems  to  me  ॥  the  circumstances  in
 which  we  live  today,  where  the
 sense  of  responsihility  has  not
 grown  to  the  same  extent  to  which
 we  find  if  in  the  Umited  States  it
 would  be  dangerous  to  leave  the
 appointments  to  be  made  by  the
 President,  any  kind  of
 reservation  or  limitation  merely  on
 the  advice  of  the  executive  of  day"

 केवल  गोखले  साहब  और  इन्दिरा  जी

 की  सलाह  पर  जो  को  नियुक्त  करने  का

 without
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 अधिकार  राष्ट्रपति  को  नहीं  देना  जाहिए
 यह  अम्बेडकर  साहब  का  भाषण है

 “Similarly,  it  seems  to  me  that  to
 make  every  appointment  which  the
 executive  wishes  to  make  subject  to
 the  concurrence  of  the  Legislature  15
 also  not  a  very  suitable  provision.
 Apart  from  its  being  cumbrous,  it
 also  involve  on  the  possibility  of  the
 appointment  being  influenceg  by  poli-
 tical  pressure  and  political  considera-
 tion.  The  draft  article  therefore
 steers  a  middle  course.”

 अब  26  साल  पहले डा०  अम्बेडकर ने
 यह कहा  था।  (व्यवधान)

 मैं  इसलिए  यह  कह  रहा  ज  कि  राष्ट्रपति
 का  नियुक्ति का  अधिकार  ऐसा  नही  है  कि
 जिम  को  ऐबसोल्यूट कहा  जा  सके  यानी
 जिम  के  ऊपर  कोई  मर्यादा  की  बात  नहीं
 है।  अमर्यादित  अधिकार नही  है।

 अब  124  धारा  और  126  धारा  का

 जो  भाष्य  इन्होने  किया  क्या  वह  सही  है?
 क्या  हमारे  संविधान मे  ज्येष्ठता  और
 वरीयता  के  प्रश्न  को  कोई  महत्व  नहीं
 दिया  गया  है?  मैं  सदन का  ध्यान

 और  कानून  मंत्री  का  ध्यान  संविधान  की
 आरा  60  की  ओर  खीचना  चाहता  ह

 “Every  President  and  every  person
 acting  as  President  or  discharging
 the  functions  of  the  President  shall,
 before  entering  upon  his  office,  make
 and  subscribe  in  the  presence  of  the

 in  his Chief  Justice  of  India  or,
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 absence,  the  senlormost  Judge  of  the
 Supreme  Court  available.”

 (व्यवधान)
 मैंने  कहा  कि  संविधान  ज्येष्ठता  के  सिद्धांत
 को भी  कोई  महत्व  देता  है  तब  जा  कर
 60वीं  धारा में  उम की  उन्होंने  चर्चा  को
 है।  अब  124  के  बारे  में:

 अध्यक्ष  महोदय:  मैं  आप  से  कहूं
 कि  पहला  स्पीकर  ज्यादा  से  ज्यादा  आधा
 घंटा  लेना है।  आप  उस  से  ज्यादा बढ़
 गए  है।  अब  आप  जन्म  कीजिए।

 आ  मधु  जाये:  अध्यक्ष  महोदय
 मैं  बहुत  जल्दी  समाप्त  करूंगा  ।

 124  धारा  को हम  लोग  देखे।
 इस  124  धारा  में  इन  का  कहना  है  कि
 ए  जज  या  एवेरी  जज,  यह  जो  शब्दावली
 है  उसमें  चीफ  जस्टिस  नही  आते  हैं
 लेकिन  इस  के  प्राविधि को  देखें--

 Provided  that  फ  the  case  of  ap-
 pointment  of  a  Judge  other  than  the
 Chieg  Justice,  the  Chief  Justice  of
 India  shall  always  be  congulted.”

 “अदर  दैन  दी  चीफ  जस्टिस”,  इस  का  साफ

 मतलब  हैकि  चीफ  जस्टिस  भी  न्यायाधीशों

 नो  चीफ  जस्टिस के

 अ
 को  राय  लेंगे,  अनिवाये रूप  में,  ओवलिगेशन
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 नहीं  लिखा  हैकि थीफ  जस्टिस जिस  की

 मियाद  समाप्त  होने  वाली  है  उस  की  सलाह
 नहीं  लेनी  चाहिए ।

 अध्यक्ष  महोदय  गोखले  साहब  ने

 यह  नहीं  अताया  कि  किन  जजेज  की  राय
 राष्ट्रपति जी  नेगी  ?  जरा  पता  लगे  कि
 किन  किन  जजो  की  राय  उन्होने  ली  कौर

 इसका  भी  पता  चले  कि  क्या
 वो

 भूत पु
 एटार्नी  जनरल  श्री  सीतलवाड  साहब  और

 आओ  दफ्तरी  साहब  जो  हैं  क्या  उन  से  इन्होने
 राय  ललिथा  संविधान मे  नही  है।

 लेकिन  जब  एक  परिपाटी  के  विपरीत  जा
 कर  नई  परि फटी  स्थापित करना  चाहते

 हैं  तो  क्या  इनका  यह  कत्तव्य  नही  था  कि
 जो  इस  देश  के  माने हुए  कानून-पिन हैं
 उन  का  सलाह  लेने?  इसलिए  मैं
 आनना  चाहता  हू  कि  क्या  सीतलवाड

 साहब की  सलाह  ली  या  दफ्तरी  साहब
 की  सलाह  ली

 ?
 क्या  जो  भूतपूर्व  तीन  जोफ

 जस्टिम  है  जिन  के  साथ  इन्होने  काम  किया
 इन  तीन  जो  ने  चीफ  जस्टिस  हिदायनुन्ना
 साहब,  शाह  साहब  भर  सीकरी  साहब  उन  स
 राय  ली?  (व्यय थान )
 जुब्बा  राव  तो  पहले  के  हैं  ।  उनके
 समय मे  इन  में  से  काई  जज  उन  के  साथ

 काम  नही  किए  होगें।  तो  ब  तीन जो
 भूनपूब॑मुख्य  न्यायाधीश हैं  क्या  इन  की
 भी  सलाह नी  है”?  मुन  पूरा  विश्वास
 है  कि  इन्होंने  इस  तरह  का  कोई

 कार्य:  नहीं  किया  क्या  कि  मन मान  डग से
 ये  अपना  काम  करना  चाहा थे  ।

 अव  इम  स्थिति मे  करना  क्या  चाहिए?
 इम  बे  ऊपर  मैं  अपने  सुझाव  बेना  द्  1
 इम से  कोई भी  ओमकार नहीं  कर  सकता
 कि  समूचे  देश  मे  बढी.  खलबली  मची  है

 (व्यवधान)
 वकीलों  के  हारा

 MAY a  1079  Chief  Justice of  India  (Bis) )  उक

 (स्टीवन)  अध्यक्ष  में  7  हजार  लोगों  को
 काम  से  दूर  रहना,  उबई  मे  अहमदाबाद  में
 काम  काज  ठप्प  हो  जामा  और  सभी  शहरो
 के वार  एसोसिएशन  से  प्रस्ताव पाम पाम
 होना  क्या  पटना  क्या  दूसरी  जगह,  सभी
 जगहो  से  हो  रहा  है,  ऐसी  हालत  मै  मेरी
 राय  मे  आज  हमारे  न्यायालय  की  पद्धति
 ने  एक  सकट  की  स्थिति  उत्पन्न होगई हो  गई
 है।

 इसलिए  मेरा  यह  सुझाव है  (1)
 कि राष्ट्रपति जी  प्री  ro  एन०  रे  को  सलाह

 दे  कक  हस  सकट  के  निवारण के  लिए  वह
 मुख्य  न्यायाधीश के  पद  से  इस्तीफा दे  t
 (2)  राष्ट्रपति  औ  जिन  जिन  न्यायाधीशों वे
 इस्तीफा  दिया  है  उन  को  बुला  कर  कहें
 किया यह  अपना  इस्तीफा  वापस ले  और
 इस  के  बाद  वरीयता  के  सिद्धान्त  को  प्रस्थापित
 किया  जाय।  चू  किसी ए»  एन०  रै  से
 कहा  जा  रहा  है  कि  वह  मुख्य  न्यायाधीश
 के  पद  को  छोडें  इसलिए  बेस  गह  भी
 सुझाव है  कि  चू  बीसीए एन  रे  की
 मियाद दो  महीने  कम  है  आरी  ए०  एन०  ओवर
 स ेतो  हम  नहीं  चाहने  कि  सन  का  भी
 कोई  अपमान  किया  जाये  हम लिए  मैं  चाहूंगा
 कि  श्री  mo  धन  प्रोबीर  6  महीने  पहले
 इस्तीफा  दे  दे  ताकि  श्री  wo  nae  भी
 मुख्य  न्यायाधीश जन  मके  ।  अगर  कोई
 नई  परिपाटी  कायम  करनी  हो  ता  वह
 औ  ए०  वान०  ओवर  और  किए  वन०  र

 की  मियाद  समाप्त  होने  के  आद  की  जाय
 पौर  जो  भी  नियुक्तियां वह  दो  तीन  महीने
 पहले  की  जाय  इस  सदन  को  मौका  दिया
 जाय  उस  पर  बहस  करने  का।  वरना

 ब्या  होगा  कि  सभी जज  सरकार को  खुश
 करने  का  प्रयास  करेगे।  (व्यवधान)

 न  कान  दीदी साहब  को  इलाहाबाद
 स  विदा  किया  गया  तो  यह  भाषण  उन्होने

 विया  थाकि  मैं  जारहा  हू  गोलकनाथ  केम
 के  फैले  को  बदलने  के  लिए  ।  मह  उन  का
 भाषण है  ।  (स्मबकान)
 इसलिए इस सकट को स  सकट  को  समाप्त  करने  के
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 लिए  और  भविष्य  मे  कोई  भी  जज  सरकार
 का  ध्यान  आकर्षित  करने  के  लिए गले  में
 बह  पट्टा  हाल  कर  न  घूमे  कि  मैं  cis

 gat ह
 मित्र  पीस  मोदी  कुछ  गल ेमे  डाला  करते
 थ।  मैं  केवल  सिद्धान्तों  केप्रति  बड़ा  हुआ
 है  अधीन  मली से भी मे  भी  धा  हुआ  हु  उन

 के  प्रति  भी  वफ़ादार  ह-हग  पट्टा गले  मे

 भी  नर्रासह  नारायण  पाण्डेय  (गोरखपुर):
 अध्यक्ष  महोदय,  मैंने  जह  ध्यान  से  अपने

 पुराने  दोस्त  श्री  मधु  लिमये  साहब  का  भाषण
 आओ  उन्होने  अविधान के  मम् अन्ध  मे  ओर

 मुख्य  न्यायाधीशों को  नियुक्ति  के  सम्बन्ध  मे
 दिया  सुना ।  उन्होंने  सावधान  की  घारा
 124  (2)  को  पढ  कर  सुनाया।  भारतीय
 विधान  मरे  कही भी  इस  आत  की  चर्चा

 नहीं  मिलनी  कि  राष्ट्रपति  मुख्य  न्यायाघीश
 का  एप्वाइन्टमेन्ट किस  की  सलाह  से
 करेगें । |  जब  इम  बात की  चर्चा इस  में
 नही ंकी  गई  है  तो  राष्ट्रपति जी  ने  जो
 नियुक्ति की  है,  वह  नियुक्ति उम  धारा के
 सहन  की  है  --मेरी  समझ  ने  नही  आता  कि
 इस में  कौन  सी  अव्यवस्था पैदा  हो  गई  है।
 क्या दस  के  पहले  हाई-कोर्टेक्स  मे  ऐेसे

 एप्वाइन्टमेन्ट्स नहीं  हुण  हैं  क्या  जूनियर
 जजेज  चीफ  जस्टिस  के  स्थान  पर  एप् वा शन्ट
 नहीं  हाथें।  यदि  नियुवत किये गये थे किये  गये  थे
 तो  क्या  मान्यवर  आज  हमारे  श्री  मधु
 लिमये उन  आनों  को  अन गय  उस  समय

 तो  औ  मधु  लिमये  या  उन  की  पार्टी  ने  धन

 बातो  को  चर्चा  नही  कौ  ।

 मान्यवर  आज  इम  आन  को  लेकर
 इस को  एक  राजनीतिक  स्वस्थ  दिया

 जारहा  है,  जो  बडा  दुर्भाग्यपूर्ण है  ।  मैं
 आहत  ह  कि  इस  देश  मे  न्यायपालिका की
 इज्ज़त  हो,  हमारे  संविधान के  मुताबिक
 हमारी  स्यायपालिकाये  इम  वेश  में  चलें
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 और  हमारे  संविधान  मे  जो  ऋचाये  लिखो
 हुई  है,  उन  डाइरैक्टिय  पध्रिन्मिपल्ज  के
 अन्तर्गत  हम  सारे  देश  की  जनता को
 भोजन  सके,  मकान दे  सके  सुखन
 सुविधायें दे  सकें।  जव  उन  उहश्यो को को
 पूरा  करने  के  लिए एक  आार्यक्रम  शुरू

 हुआ  जब  विधान  मे  मशोधन  शुरू  हुए
 तो  इस  देश  की  प्रतिक्रियावादी ताकना,
 रजअन  पसन्द  ताकतों  ने  आज  ऐसी  स्थिति
 पैदा  कर  दी  कि  जिस  स्थिति  मे  आज  हमारे
 समाजवादी  नेता  श्री  मधु  लिमये  साहब  भी
 बहने  लगे  और  उन्होंने  बहने  के  साथ
 साथ  सारे  समाजवाद को  धो  दिया

 बेसुरी  बामुसि  इस  मदन मे  बजाने  लगे ।

 तरीके  मे  पेश  करने  लगे  और  मुसे  दुख
 होता  है  आज  उस  तरह  से  भारतीय

 को  पेश  किया जा  रहा

 )  |

 ि 13323  नटि  मी

 है।
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 थीफ  जस्टिस  नियुक्त  करने के  लिए  कोई
 जरूरी  नहीं  हैकि  सीनियर  जज  हो  बार-
 काउन्सिल के  काफी  पुराने  और  तजुर्बेकार
 वकीलों  को  भी  एप्वयाइन्ट किया  जा  सकता
 है--उपधारा कौमें  आप  की  इजाजत

 से  कोट  करना  चाहता  हूं-

 “It  ऊ,  therefore,  necessary  to  set
 a  healthy  convention  that  all  ap-
 Ppointments  to  the  office  of  Chief
 Justice  rest  on  ,pecial  consideration,
 ahd  do  not  as  a  matter  of  course  go
 to  the  semiormost  puisme  judge  If
 such  a  convention  were  established,
 1t  would  १४  no  reflection  on  the
 seniormost  pulsMe  judge  if  he  be  not
 appointed  to  the  office  of  the  Chief
 Justice  We  are  in  another  place
 Suggesting  that  such  a  convention
 should  be  established  If  in  the  case
 of  an  appointment  of  Chief  Justice
 of  a  high  court,  once  such  conven-
 tion  1  established,  ॥  will  be  the  duty
 of  these  responsible  for  the  appoint-
 ment  to  choose  a  suitable  person  for
 that  Ingh  office,  if  necessary,  from
 among  persons  outside  the  court’

 श्रीमान प्रशन  यह  पैदा  होता है  कि
 आज  जो स्थिति  पैदा  हो  गई  है  यह  क्या
 हमारे ही  देश  मे  है  क्या  और  देशो  ने  हम
 का  पालन  नहीं  क्या

 ?  आस्ट्रेलिया ने
 पालन किया  ,  कनाडा  ने  पालन  किया,
 यूनाइटेड  किंगडम  ने  पालन  किया,  Jo

 एन०  ए०  ने  पालन  किया  सारी  जगहों
 पर  कही  भी  नि नियो रिटी  को  मान  कर
 जजों  का  एप्वाइन्टमेन्ट नही  किया  गया  है।

 भेरे  पास  यह  वासुकी की  कमेन्ट्री है  आप
 की  इजाजन हो  तो  मैं  इस  को  प  कर
 सुनाई  --लेकिन  समय  थोडा  है,  इसलिए

 मैं  इस  मे  नहीं  जाएगा।

 अध्यक्ष  महोदय,  हम  ने  भारतीय

 संविधान  की  धाराओ  और  देश  की  जनता

 की  आकाक्षाओ  के  अनुरूप  काम  फिया  है  ।
 “ला  कमीशन की  रिपोर्ट  के  आरे  मे,  हमारे
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 माननीय  साथी  कहते  हैं  कि  1960 में
 उस  को  एक्सेप्ट किया  गया  था,  मैंने

 प्रिन्सिपल  हैं,  जिन  को  हम  गयाव  गाव

 तक  पहुचाना  चाहते  हैं,  उस  को  हम  पूरा
 कर  सकें  |  अब  यह  नही  कहा  जा  सकता  कि
 स्टेट सको  (Statisquo)  कायम  कर  के  इस

 उप

 हम ने  राजाओ  को  खत्म  किया,  अगर
 हम  ने  भारतीय  संविधान  की  उन  धाराओ
 को  अदन  कर  राधा  आफश्रापर्टी मे  गश्त
 जनता  के  अधिकार को  सुरक्षित  किया;
 दोइम मे  ऐमी  कौनसी  बास हो  गई  है
 जिस  के  लिए  इतना  हंगामा  मचाया
 जारहा  है।  हमारे  लीफ  जस्टिस को
 प्रेज़िडन्ट  ग्पप्याइन्ट  करते  हैं  वह  पत्नी  परिषद
 की  राय  से  करत ेहैं  जिन  को  योग्य  समझने

 है,  जिन  का अशासकीय काम  का  अनुभव
 हो  जो  उस  व्यवस्था  को  ठीक  तरह  में
 चला  मके,  एम  व्यक्ति  को  लीफ  जस्टिस
 नियुक्त  कर  दिया  तो  कौन  मी  नई  आत
 हो  ई  2
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 मे  भाग  लिया  था--इन्होने  पर्चे  छपवा

 कर  बटवा  दिये  कि  मै  विधान  सभा  मे

 मौजूद  नहीं  था  और  बाद  मै  यह  मामला
 विशेषाधिकार  समिति  मे  लेकर  रेज़िडेन्शल

 रेफरेंस  तक  पहुच  गया।  यह  वही  केस  है,
 मैं  वही  सदस्य  हू  और  ये  वही  नेता  है
 जो  आज  उधर  बैठ  कर  देश  की  सरकार

 प्रधान  मंत्री  के  रास्ते मे  रोडा  अटकाना

 चाहने  हैं,  जो  आज  इस  देश  मे  समाजवादी
 विचारो  को  लाना  चाहती  हैं,  करोडो

 आदमी  जो  भूख  और  त्रस्त  है  सही  तरीके
 सेलम  गरीबी  से  निशान  दिलाना  चाहती
 है  और  भारतीय  विधान के  आचरणों  को
 सही  तरीके  से  रहित  करना  चाहती  है,
 इम  देश  की  जनता  की  आकांक्षाओं  कोपरा

 करना  चाहती  है।  ये  वही  लोगो  जो

 हर  समाजवादी कदम  का  विराध  कर  रहे
 हैं,  होल-मेल  ट्रेड का  विराध कर  रहे  है.

 समाजवादी  कार्येक्रमो  का  विरोध  कर  रहे  है,
 संविधान की  धारा  का  विरोध  कर  रहे

 हैं  और  चाहने है  कि  जनता की  इन्छाओ

 कोपरा  होने  दे।  उमी  उद्देश्य  को

 पूरा  करने  के  लिए  विरोधी  पार्टी  एव

 सोशलिस्ट  पार्टी  के  साथी  आज  रसा  कर

 रे  हैं,  श्री  मधु  लिमये  की  और  उन  के
 नेता ऐसा  कर  रहे  है,  तो  यह  कोई  अजीबो-

 गरीब आत  नहीं  है।

 Chief  Justice  of  338
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 उन्होंने  बहुत  से  उदास  दिए,  न्यायाधीश

 सीकरी  साहब  के  बयान  को  सुनाया,  लेकिन
 हमारे  देश  की  ऐसी  परम्परा  बन  गई  है  कि
 जब  तक  न्यायाधीश  रहने  हैं मुख्य  न्यायाधीश
 रहत ेहैं  तबतक  उनके  बडे  सन्तुलित
 विचार  रहते  हैं  लेकिन  बाद  मे  बदल  जाते
 है।  बहुतसे विचार से  विचार  उन्होंने  प्रकट  किए,
 इस  सरकार  के  खिलाफ  बहुत  से  केसेज
 मे  जजमेंट  दिए  गाए  लेकिन  मैं  कहना  चाहना

 ह  उम  समय  गवर्नमेंट  ने  कोई  ऐक्शन

 नहीं  लिया,  गवर्नमेंट  वहा  कैसे  आनी  है
 *

 गवर्नेभेन्टे  को  क्यों  धमीटा  जा  रहा  है  ?

 इसलिए  घसीटा  जा  रहा  है  कि  इसके  पीछे
 पोलिटिकल  मोटिवेशन  है  ।  यदि  आज
 इस  देश मे  शआआमभती  इन्दिरा  गाधी  की
 इमेज  खराब  होती  है  तो  विरोधी  पार्टी

 के  लोग  समझते हैं  वह  सशक्त हो जायेंगे, हो  जायेगे,
 डस  देश  की  जनना  वोट  मे  उनको  जिता
 देगी ।  मैं  कहना  चाहता ह  इन  को
 जनतन्त्र मे  ही  विश्वास  नही  है।  मीर वाई

 की  इम  किताब को  पढे,  तक  ज़माना था
 जब  फडामेन्टल राइट  जिसका  इन्होंने
 हवाना  दिया  है  उसका  विरोध  किया
 जिस  पर  लोक  सभा  के  चुनाव  हा  और

 आज  उसके  बारे  में  इतने  ज्यादा  आधारभूत
 सिद्धान्तवादी  होगा  नो  यह  सब  चीजे
 है  जिनमे  न्यायाधीशों को  ला  कर  मारे
 देश मे  बावेला  पैदा  करने  की  कोशिश  की

 जा  रही  है।  मन  लिमये  जी  बहुत  मास्टर
 हैं,  उन्होने  इस  काम  मे  मास्टरी  हासिल
 करली  है।  ये  इम्पीवमेन्ट की  बात  करते
 है  भारतीय  विधान  के  अन्न मेन,  लेकिन
 प्रधान  नबी  जी  का  इम्पीचमेन्ट किस
 सेक्शन  में  होगा  उसको  ज्षरा  बनाय े।
 क्या  जनना  की  मीटिंग मे  बे  प्रधान  मती
 जी को  इम्पीच  कर  सकते है  *  हमारे

 पोल  मादी  आर  मधु  लिया  जो  उत्तर

 प्रदेश  मे  दौडे  जा  रहे  हैं  (स्प वय थान  )
 आपका एक  राजनीतिक  उदेश्य है  जिसको
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 जमता  अच्छी  तरीके से  सनम  भूमी  है।
 विधान  के  भन्तगंत  नं  बाप  राज  स्थिति
 पैदा  कर  रहे  हैं.  उसको  जनता  स्वीकार
 करने के  लिए  तैयार  नहीं  है।  इसलिए

 मैं  आपसे  कहता  हूं  (व्यवधान)  eee

 राज  नारायण  जी  की  भी  तो  जमानत  हमने
 खब्त  करा  दी,  आप  ब्या  आत  करते  हैं  ।
 &  भी  सोशलिस्ट  पार्टी  में  रहा  हूं  और
 आप  का.  लीडर  रहा  हूं।  तो  मैं  निवेदन

 करना  चाहता  हूं  कि  राष्ट्रपतिजी ने  जो

 कुछ  किया  है  वह  नियमानुकूल है
 उन्होंने  विधान के  अनुसार  ही  किया  हैं।
 उन्होंन  भारतीय  परम्परा की  रक्षा  की  है
 और  उसको  करके  इस  देश  में  डेमोक्रेसी
 और  जुडीशियरी  को  पवित्र  किया है  1
 जो  इस  प्रकार  का  चार्ज  आज  लगा  रहे
 हैं  उनका  पोलिटिकल  मोटिवेशन  उसके
 पीछे  है।  इन  लोगों  से  जनता  को

 सावधान  रहना  चाहिए।  इस
 देश

 के
 जजेज  और  वकीलों को  सावधान  रहना
 चाहिए  और  इस  देश  की  करोड़ों  जनता  को
 भी  सावधान रहना  चाहिए  u  हमारी

 प्रधान  मंत्री  श्रीमती  इन्दिरा  गांधी  संविधान

 को  अमेठी  करके  इस  देश  को  सही  रास्ता
 दिखाना  चाहती  हैं।

 नन  शब्दों  के  साथ  मैं  आपका  अहुत
 शुक्रगुजार  हूं  कि  आपने  मुझे  अवसर
 दिया  ।

 SHRI  JAGANNATH  RAO  (Chat-
 rapur):  For  the  first  time  in  the
 last  23  years,  the  appointment  of  tue
 Chief  Justice  of  India  figures  in  Pac-
 liament  by  way  of  a  discussion.  So
 many  appointments  have  been  made
 earlier,  but  at  no  time  did  Parlia-
 ment  or  the  public  take  notice  of  such
 appointments,  This  appointment  is
 criticised  by  a  section  of  the  Bar,  by
 a  section  of  the  Judges  retired  and
 resigned  judges  and  by  a  section  of

 Me  a  this  appointment’  had
 violated  any  of  the’  “atlicles.  of  the
 Constitutién.  and’  if  the’  President  had
 transgressed:  his-limits  in  ‘appointing
 Mr.  Justice  Rey  gs  the  Chief  Justice,
 I  could  well  appreciate  any  surprise
 or  shock,  that  might  have  “béen
 caused  to  some  of  the  pednie.

 The  question  naturally  arises, Under  Article  124  the  appointment  of
 a  judge  of  the  Supreme  Court  as  the
 Chief  Justice  of  India  by  the  Presi.
 dent  is  done  by  warrant.  Seniority
 is  not  the  principle,  though  that
 practice  was  followed  hithertofore.

 A  person  may  be  senior  today
 merely  because  he  joined  the  court
 earlier  than  others,  That  does  not
 give  him  the  right  to  any  claim  ove:
 others  who  are  equally  meritorious  az
 equally  suitable.

 When  ४  judge  of  the  High  Court  is
 promoted  as  a  judge  of  the  Supreme
 Court,  does  he  not  supersede  his
 brother  judges  of  the  high  courts  who
 are  senior  to  him?  Hag  not  Shri
 Hedge  superseded  his  other  colleagues
 when  he  was  appointed  Chief  Justice
 of  the  Delhi  High  Court?  Did  not
 Shri  Grover  supersede  his  colleagues
 in  the  Punjab  High  Court  when  he
 was  appointed  as  Justice  of  the
 Supreme  Court  and  brought  here  from
 Punjab?  So  the  seniority  is  not  the
 principle  on  which  the  President
 should  proceed,

 Coming  to  the  report  of  the  Law
 Commission  what  does  it  say?  If
 says  that  seniority  is  not  the  only
 principle  to  be  adhered  50.  The
 suitability  of  the  judge  has  also  to  be
 considered.  A  person  who  may  be
 senior  may  not  be  suitable.  Suitability
 is  more  important  than  mere  scniority.
 The  mere  fact  that  a  person  foined
 the  court  a  month  or  a  year  earlier
 than  his  colleagues  does  not  confer  on
 him  the  right.to  be  made  automatical-
 ly  the  Chief  Justice.

 Sutabllity
 has
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 to  be  decided  by  the  President,  The
 President  appoints,  by  warrani,  on
 the  advice  of  the  Prime  Minister,  who
 is  head  of  the  Government,  a  person
 as  Chief  Justice  of  India.  In  this  case,
 the  President  appointed  Mr.  Justice
 Ray  as  the  Chief  Justice,  on
 the  advice  of  the  Prime  Minister  who
 is  head  of  the  Government.
 appreciate  the  feelings  of  those  that
 are  superseded.  But,  human  nature
 being  what  it  is,  naturally  they  feel
 that  they  are  hurt.  That  does  not
 mean  that  any  principle  is  violated  and
 the  Constitution  is  thrown  ६0  the
 winds.

 What  is  the  principle  of  seniority?
 Does  seniority  mean  vested  interest
 in  a  person,  Even  the  Executive,
 when  appointment  of  the  Chief  of
 Army  Staff  18  made,  appoints  a
 junior  officer  and  not  necessarily  ४
 senior  officer,  The  Chairman  of  the
 U.P.S.C.  was  not  always  a_  senior
 man.  A  senior  is  not  automatically
 appointed  ag  the  Chairman  of  the
 U.P.S.C.  There  are  several  instances
 where  seniority  is  not  considered.
 What  is  considered  is  the  merit  or
 suitability  of  the  person.  Therefore,
 on  the  question  of  appointment  of
 Chief  Justice  of  Supreme  Court  there
 is  nothing  for  any  surprise,  The
 Merit  of  a  judge  or  suitability  of  the
 judge  alone  is  being  considered  for
 the  appointment  as  Chief  Justice.  A
 judge's  ability  or  merit  or  the  apti-
 tude  or  inclination  can  be  seen  from
 the  judgments.  Therefore,  the  per-
 son  considered  suitable,  only  is  ap-
 pointed  as  Chief  Justice,  The  perscn
 appointed  has  to  move  with  the  times.
 He  cannot  sit  in  an  ivory  tower.
 unmindful  of  the  changes  that  are
 taking  place  in  the  country.  The
 judges  are  confronted  with  matters
 about  fundamental  rights  versus  the
 interests  of  the  wast  majority  of  the
 people  which  are  enshrined  गा  the
 Constitution,  Therefore,  it  is  the  duty
 of  the  Government  to  see  that  the
 people  who  form  the  bulk  of  the
 community  and  who  ere  underfed,
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 undernourished  and  who  have  no
 roof  over  their  head  and  who  have
 no  light  in  their  houses  and  who
 have  no  clothes  to  wear  und  who
 heave  no  water  to  drink  are  lookea
 after.
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 For  the  welfare  of  these  people,  it
 is  the  duty  of  Government  to  bring
 forward  necessary  legislation.  When
 acase  comes  before  the  Supreme
 Court  for  Judicia]  review,  is  it  not  the
 duty  of  the  Suprme  Court  Judg::  to
 apply  the  principle  of  harmonuous
 constuction  and  place  no  hurdles  in
 the  enforcement  of  the  directive  prin-
 civles  which  benet  the  larger  sections
 of  the  people,  instead  of  always  cling-
 ing  to  the  fundamenta)  rights  which
 benefit  a  few?  The  Judge  has  to  dis-
 charge  his  duty  to  the  society  at
 large.  So,  the  aptitude  and  attitude
 of  the  judge  is  more  important.  The
 Chief  Justice  of  the  Supreme  Court
 sets  the  tone  and  he  _  should  see
 through  the  deliberations  of  the  court
 that  justice  is  meted  out  to  the
 society  at  large.

 It  is  said  by  a  section  of  the  Bar
 that  the  independence  of  the  judiciary
 is  undermined  because  a  junior
 judge  is  appointed  as  Chief  Juatice,
 Under  article  124,  no  judge  of  ४
 High  Court  or  Supreme  Court  can  be
 removed  except  under  clause  A)  by  a
 petition  made  to  the  President  by
 both  House  of  Parliament  for  proved
 misbehaviour  or  incapacity.  A  judge
 can  continue  till  65  years  of  age  and
 he  does  not  have  to  look  to  the  exe-
 cutive  for  favours  or  patronage.  So,
 the  independence  of  the  judiciary  is
 not  affected.

 It  is  said  thet  the  confidence  of
 the  people  is  shattered  by  appoint-
 ment  of  a  junior  judge  as  Chief  Justice.
 The  confidence  of  the  people  was
 shattered  all  these  days  by  the  recent
 judgments  of  the  Supreme  Court
 starting  from  the  Golaknath’s  case  in
 1967  where  the  judges  by  a  majority
 of  6  to  §  held  that  fundamental  rights
 are  inviolable,  sacrosanct  and  trans-
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 cendental  and  cannot  be  touched  even
 by  Parliament.  If  one  of  such  judges
 is  made  the  Chief  Justice  of  India,  the
 confidence  of  the  people  will  be  really
 shaken.  So,  these  arguments  have  no
 force,  There  is  no  point  in  the  argu-
 ments  put  forward  by  the  opposition

 es  who  held  the  same  view  as  a
 section  of  the  Bar  and  the  judges  who
 dave  resigned.  The  President  is  wel)
 within  his  right  to  appoint  Mr.
 Justice  Ray  as  the  Chief  Justice,

 I  was  really  surprised  and  shocked
 to  read  whet  Mr.  Hegde  said  nm  his.
 press  conference  yesterday.  1  had  due
 respect  for  him  all  these  days,  bu*  it
 is  gone  since  I  read  it  this  morning,
 His  opinions  reveal  the  mind  of  a
 politician,  not  of  a  judge.  He  was  in
 politics  earher  and  of  course,  he  is
 free  to  enter  politics  again  and  come
 to  Lok  Sabha.  I  was  shocked  to  read
 his  statements,  He  has  said  that  after
 his  judgment  in  the  election  petition
 case,  the  Prime  Minister  wanted  to
 oust  him.  He  says,  Shri  Mohan
 Kumaramangalam  is  a  communist  and
 there  are  fundamental  differences
 between  Mr.  Kumaramangalam  and
 himself.  He  says  that  Mr.  Gokhale  1s
 a  pathetic  case  and  he  has  no  ideas,
 etc.  I  say  that  Mr.  Hedge  is  not  only
 a  pathetic  case  but  a  pathological
 ease:  He  has  lost  the  chance  of  be-
 coming  Chief  Justice  and  }  can  unde1-
 stand  his  feelings.  But  it  does  not
 be  fit  a  person  of  the  standing  of  a
 Supreme  Court  judge  til)  yesterday  to
 say  these  things

 Shri  Piloo  Mody  is  voicing  the
 feelings  of  Mr,  Hedge,  who  has  des-
 cribed  Shri  Gokhale  as  a_  pathetic
 case  I  can  understand  his  feelings
 He  has  been  deprived  of  the  chance
 of  becoming  the  Chief  Justice  in
 June,  1974  So,  it  is  a  pathclogical
 case  in  the  case  of  Mr.  Hedge
 These  utterances  do  not  help.  He  has
 come  out  with  venom  against  the
 Prime  Minister,  against  the  Govern-
 ment,  against  the  President  and  so  on,
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 The  independence  of  the  judictar
 not  shaken  and  the  contdanca  of  we
 people  is  not  shaken  by  this  appoint.
 ment.  The  people  have  confideace  in
 the  Supreme  Court  and  the  Judges
 who  have  taken  oath  under  the
 Constitution  before  entering  on  their
 offices,

 We  have  to  respect  the  fundamen-
 tal  rights  of  the  many  and  not  the
 fundamental  rights  of  a  cherished
 few,  In  the  interests  of  a  few  you
 cannot  override  the  interests  of  the
 many.  The  Government  have  to
 enforce  the  directive  principles  over
 fundamental  rights,  otherwise,  they
 have  no  right  to  be  in  power.  We
 have  brought  forward  amendments  to
 the  Constitution,  Fortunately  for  us,
 because  of  the  latest  judgment,  we
 need  not  bring  in  another  amendme:.t
 to  the  Constitution.  The  latter  part
 of  article  31(c)  has  been  struck  down.
 If  this  is  the  attitude  of  the  Supreme
 Court  to  what  Parliament  enacts,  then
 the  learned  Supreme  Court  judges
 lose  the  respect  of  the  people,

 Shri  Madhu  Limeye  said  that  no
 resolution  was  brought  before  the
 House  when  the  14  Report  of  the
 Law  Commission  was  accepted  The
 14th  Report  relates  to  reform  of  judi-
 cial  administration  They  re  in  two
 parts,  One  is  amendment  of  laws  to
 enforce  certain  recommendations
 Some  recommendations  do  not  require
 any  change  in  the  law  The  recom-
 mendations  about  the  appointment  of
 Chief  Justice  of  Supreme  Court  and
 of  High  Courts  are  those  which  do
 not  require  any  change  in  the  law
 and  so  the  Government  can  imple-
 ment  them  by  executive  action  So,
 they  need  not  come  befor  Parliament
 for  amendment  of  the  law,

 The  other  point  raised  by  Shri
 Madhu  Limaye  is  about  article  60,
 which  says  that  the  President  she!l,
 before  entering  upon  his  office,  make
 and  subscribe  in  the  presence  of  the
 Chief  Justice  of  India  or.  in  his
 absence,  the  seniormost  Judge  of  the
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 Supreme  Court  available,  an  oath.
 But  that  article  relates  to  the  adminis-
 tering  of  oath  to  the  President.  In
 the  article  relating  to  the  appointment
 of  Chief  Justice,  namely,  article  124,
 there  is  no  reference  to  the  senior-
 most  Judge.  Under  that  article  the
 President  has  wider  powers.  Article
 126  speaks  of-the  appointment  of  an
 acting  Chief  Justice.  In  that  case  the
 President  is  bound  to  select  one  of  the
 Judges.  But  under  article  124  he  has
 a  wide  discretion.  There  is  no  bar
 or  inhibition.  Therefore,  the  Presi-
 dent  was  well-advised  by  the  Prime
 Minister  to  appoint  Justice  A.  N.  Ray
 as  the  Chief  Justice  and  the  objections
 raised,  either  here  or  by  the  bar  asso-
 ciation  or  by  the  resigned  Judges  have
 no  force  or  validity.

 Doubts  and  suspicion  were  created
 in  the  minds  of  the  people  because  of
 the  suddenness  of  the  appointment  of
 the  Chief  Justice.  In  fact,  it  caught
 them  9४  surprise.  But  what  could
 the  government  do?  The  judgment
 was  delivered  on  the  24th.  The  Chief
 Justice  was  retiring  on  the  25th,  On
 that  day  somebody  had  to  be  app  int-
 ed  as  Chief  Justice.  So,  there  was
 no  time  to  publish  the  norms  etc.
 whith  they  are  going  to  apply  in
 future.  It  is  rather  an  accidental
 coincidence.  Therefore,  while  I  sup-
 port  the  appoinment  of  the  Chief
 Justice,  which  might  have  caused  sonie
 disappointment  to  some  of  the  super-
 seded  Judges  and  some  members  of
 the  Opposition,  in  order  to  avoid  any
 confusion  1  would  suggest  to  the
 Government  that  they  may  come
 forward  with  norms  which  they  want
 to  apply  in  those  cases  in  future  in
 the  appointment  of  the  Chief  Justice
 to  the  High  Court  and  the  Supreme
 Court.  That  will  set  at  rest  any  doubt
 or  suspicion  in  any  quarter  either  in
 Parliament  or  in  Supreme  Court  or
 outside.  That  will  create  confidence  m
 the  minds  of  the  people,  judges  and
 the  Bar.  For  future,  this  at  least
 should  be  done,

 Mr.  Hegde  also  said  in  the  press
 eonference  thet  there  should  be  an
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 independent  authority  to  appoint
 judges.  Under  the  Constitution,  there
 is  no  member  of  any  independent
 body.  The  executive  advises  the  Pre-
 sident  and  the  President  appoints
 judges,  What  is  the  indepndent
 authority  which  Mr.  Hedge  thinks  of?
 He  was  a  judge  himself.  He  knows
 the  Constitution.  When  the  time
 comes  when  the  Constitution  has  to
 be  amended,  not  only  this  article  but
 so  many  other  articles  which  are
 found  to  be  obsolete,  which  need  any
 amendment,  can  be  considered  at  a
 future  date,  Let  him  not  question  the
 validity  or  propriety  of  this  appoint-
 ment.  I  uphold  the  appointment.
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 The  motion  says  that  the  situation
 created  by  the  appointment  of  the
 Chief  Justice  may  be  taken  into  con-
 sideration,  What  is  the  situation?
 The  situation  is  that  four  vacancies
 discuss  this?  The  discussion  45  poli-
 have  been  caused.  Are  we  ‘gol  to
 discuss  this?  The  discussion  is  poli-
 tically  motivated.  1  oppose  the
 motion,

 SHRI  A.  ४.  GOPALAN  (Palgnat):
 Mr  Speaker,  Sir,  the  arpointmen:  of
 the  Chief  Justice  of  India  supersed-
 ing  three  senior  Judges  has  justifiably
 roused  wide-spread  criticism  in  the
 country,  The  Government  had  not
 chosen  to  come  before  Parliament  and
 taken  it  into  confidence  with  cugent
 reasons  before  they  chose  to  throw
 away  the  convention  established  since
 Independence.

 I  want  to  make  it  very  cleur  that
 as  far  as  we  are  concerned,  we  do
 not  support  this  Judge  or  that  Judge.

 AN  HON,  MEMBER:  No  Judge.
 SHRI  A  K  GOPALAN:  As  far  as

 we  are  concerned,  all  Judges  are  the
 same.  Our  party  has  never  concealed
 its  firm  opinion  that  as  betweer  the
 propertied  and  privileged  classes  and
 the  oppressed  and  exploited  classes,
 all  talk  of  justice  is  a  myth.  Neither
 the  Government  nor  the  Supreme
 Court  had  any  uneasiness  to  deny  to
 the  most  consistent  fighters  against

 ,  the  established  order  whatever  perso-
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 nal  freedom  was  enshrined  in  the
 Constitution  on  the  achievemunt  of
 freedom,  Acts  empowering  detention
 without  trial  have  been  on  the  statute
 book  almost  without  interruption  since
 Independence  although,  berore  Inde-
 pendence,  Congress  leaders  called  such
 Jaws  as  lawless  laws  and  even  the
 Jate  Pandit  Jawaharlal  Nehru  once
 thundered  that  a  Government  which
 relies  on  detention  without  trial  dues
 not  deserve  to  exist  for  a  single  day.
 From  the  time  of  Independence  till
 today  the  detention  without  trial  is
 there.

 Today,  after  the  Supreme  Court
 struck  down  Section  17A  of  the  MISA,
 the  Government  of  West  Bengal,  with
 the  connivance  of  the  Central  Govern.
 ment,  far  from  rendering  account  for
 having  detained  thousands  unconsti-
 tutionally  and  illegally,  continues  to
 keen  them  in  jail  under  some  pre-
 text  or  other  The  hon.  Member,  Mr.
 N.  N.  Pandey  who  spoke  from  the
 other  side,  said  that  they  have  res-
 pect  for  the  Constitution  and  respect
 for  the  court.  Where  is  the  respect
 for  the  Constitution  and  the  court?
 When  the  court  has  struck  down  Seuc-
 tion  17-A  of  the  MISA  आते  said,
 “release  all  the  people”,  they  are  not
 released.  They  are  being  kept  in
 jail,  The  Advocate-General  says,
 “Give  us  some  time.  We  will  make
 some  alternative  arrangement  to  see
 that  they  are  put  inside  the  jail”
 You  do  not  have  any  respect  for  the
 Constitution  or  the  court,  When  the
 court  strikes  down  Section  17-A  of
 the  MISA  as  unconstitutional  and  ille-
 gal,  the  Advocate-General  say;  “Give
 us  some  time  because  we  want  to
 keep  them  inside  the  jail.”

 You  have  no  respect  for  the  Cons-
 titution  and  the  court.  Whatever  you
 say,  we  respect  you,  But  we  want  to
 say,  don’t  do  this.  You  may  find
 fault  with  us.  We  don’t  understand
 this  Pa
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 Sir,  some  years  ago  I  had  been  a
 frequent  visitor  to  the  Supreme  Court
 and  the  High  Court....

 AN  HON.  MBMBER:  As  a  witness?

 SHR]  A.  K,  GOPALAN:
 witness,  but  as  an  accused.

 Not  as  a

 I  know  something  about  Supreme
 Court  and  High  Court.  My  own  ex-
 perience  is  there.

 As  for  the  Supreme  Court,  it  laid
 down  one  case  law  when  I  challenged
 in  1051  the  Preventive  Detention  Act.
 After  following  that  case  law  fur  near-
 ly  20  years  my  friend,  Mr.  Mohan
 Kumaramangalam,  will  please  hear
 this  it  changed  it  without  stating  any
 reasons  10  the  Bank  Nationalisation
 Act  case  1n  1970.  Why?  Why  was  a
 case  law  laid  down  for  20  years  and
 why  was  it  changed  after  20  years?  In
 my  case,  1  was  laid  down  because  it
 was;  a  question  of  personal  freedom  of
 aman.  In  the  Bank  Nationalisation
 case  they  changed  it  because  the
 question  of  property  right  of  the  busi-
 ness  people  was  involved  in  it.  (Inter-
 ruptions).  I  am  explaining  here  about
 the  court  You  may  agree  when  I
 come  to  the  conclusion  here,  but  you
 may  not  agree  when  I  come  to  the  last
 conclusion,  As  far  as  this  is  concern-
 ed,  I  entirely  agree  that  the  case  law
 was  there  for  20  years;  that  was  there
 because  they  wanted  co  keep  me  fo
 five  years  inside  the  jail.  And  they
 changed  it  when  I  came  out  of  the  jail
 after  five  years.  In  the  Bank
 Nationalisation  case  they  changed  1
 for  some  other  reason;  they  changed  it
 because  it  was  not  २  question  of  per-
 sonal  freedom,  it  was  a  question  of
 property  rights.

 When  Shri  E.M.S.  Namboodiripad
 stated  that  ‘judges  do  not  function  in
 the  vacuum  and  their  thinking  and
 ‘udgment  are  bound  to  be  coloured
 by  the  class  character’,  that  simple.
 objective  statement  was  held  to  be
 contempt  of  Court  and  the  Supreme
 Court  exceeded  all  bounds  of  judicial
 propriety—and  the  present  Chief  Jus-
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 tice  was  also  one  of  them—end  said
 that  Shri  E.M.S.  Namboodiripad  did
 not  know  Marxism  and  they  asked
 Shri  E.M.S,  Namboodiripad  to  learn
 Marxism.  He  had  only  quoted  what
 Marx  has  said  about  the  class  charac-
 ter  of  the  court  ang  that  statement  was
 held  to  be  contempt  of  court  and  in
 the  judgment  they  said,  ‘We  ask  Mr.
 Namboodiripad  to  learn  Marxism  be-
 cause  he  does  not  know  Marxism’.

 Some  of  the  Supreme  Court  judg-
 ments  vartually  decided  that  the  exist-
 ing  property  relations  could  not  be
 Tadically  altered  by  Parliament  and
 and  assured  greater  security  to  big
 property  holders.  The  Supreme  Court,
 by  its  judgment  on  Bank  Nationali-
 sation  Act  and  the  Privy  Purses  Act,
 shocked  progressive  opinion.  Its  vers-
 dicts  went  in  favour  of  the  vested
 interests.  It  showed  extreme  solici-
 tude  for  full  compensation  to  the
 banks  which  made  all  talk  ot
 of  nationalisation  meaningless  The
 latest  judgment  also  did  0०  fully
 accept  Parliament’s  right  to  bring
 about  radical  changes  in  the  property
 relations.

 It  will  be  realised  that,  when  the
 Court  invalidated  parliamentary
 legislation,  its  effect  was  generally  to
 protect  the  monopolists  and  big  pro.
 perty  holders  in  the  name  of  equality
 and  the  fundamental  right  to  hold
 property.  Always  it  has  done  it  in
 the  name  of  equality  and  the  funda-
 mental  right  to  hold  property.

 Those  who  are  talking  in  the  name
 of  independent  role  of  the  Supreme
 Court  should  ponder  over  these  reali-
 ties.

 However,  til)  now,  within  the  bound,
 of  these  class  limitations,  there  was
 some  hope  that  the  Supreme  Court
 would  protect,  to  some  extent,  the
 citizen  against  patently  arbitrary
 acts  of  the  Executive.  But  the  pre-~
 sent  appointment  has  shattered  even
 that  hope,

 It  is  futile  for  the  Government  10
 seek  a  resurrection  of  a  15-year  old
 recommendation  of  the  Law  Commis-
 sion.  I  want  to  ask  one  thing.  15
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 years  ago  there  was  a  recommenda-
 tion  the  Law  Commuission  made.  Why
 aid  you  not  at  least  take  thy  Parlhia-
 ment  into  confidence  and  tell  thera,
 ‘This  is  the  recommendation  of  the
 Law  Commission  that  seniority  must
 not  be  the  criterion.  So,  we  are  go-
 ing  to  depart  from  that.’  As  Mr.  Rao
 said,  it  is  not  saying  that  Mr.  Hedge
 has  been  superseded  or  Mr.  Grover
 is  superseded.  Why  did  you  not  say
 before  that  this  is  wrong  and  that
 18  correct  and  why  did  you  not  follow
 it?  You  are  saying  something  and
 they  are  saying  something.  You  say
 Mr.  Hegde  superseded  and  Mr,
 Grover  superseded.  That  is  not  the
 thing.  Somehow,  for  15  years  you
 have  not  implementeg  it  and  you
 have  been  following  seniority.  Then
 the  Law  Commission  has  recommend-
 ed  something.  I  wanted  to  ser  the  1e-
 port.  It  was  with  my  friend,  Mr
 Limaye.  I  could  not  see  it.  It  was
 said  there  also  that  it  should  be
 stabilised.  Not  on  ome  day  you
 should  come  ang  implement  it  sud-
 denly  like  an  atom  bomb.  So,  stabilise
 it.  You  have  been  following  seniority
 for  the  last  so  many  years.  and  to-day
 you  want  to  change  it.  When  did  you
 do  it?  What  is  the  occasion?  A
 judgment  was  given  where  the  three
 Judges  went  against  the  Government,
 and  the  next  day  you  are  doing  it
 and  you  say  ‘Seniority  will  not  do’,
 Will  the  people  in  this  country  be-
 lieve  it?  Then  the  Judges  come  out
 and  say,  ‘I  gave  a  judgment  agamsi
 the  Government.  That  is  why  I  am
 superseded.’  The  people  wil]  believe
 it.  Mr.  Hegde  says  ‘I  gave  a  verdict
 against  the  Prime  Minister  in  ०
 election  petition  and  because  of  that
 1  am  superseded’  It  is  that  which  the
 people  will  believe.  It  is  a  question
 of  how  you  do  it  and  when  you  do
 it.  What  is  the  occasion  you  have
 taken?  What  is  the  propriety  of  it?
 What  are  the  circuumstances  in  which
 vou  have  done  it?  Why  don’t  you
 take  the  Parliament  into  confidence?
 Why  don't  you  stabilise  it?  One  day
 one  criterion  and  other  day  the  Law
 Commission’s  criterion?  Nobody  wil'
 believe  it.  It  is  certain  that  even  the
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 Judges  of  the  Supreme  Court  must
 toe  the  line.  of  the  executive  so  that
 whatever  the  executive  say,  they
 must  be  afraid  and  they  must  do
 what  you  say.  You  want  to  sup-
 press  the  Opposition.  When  they  ine
 terpret  a  legislation  you  do  not  res-
 pect  them.  You  do  not  respect  the
 constuitution  of  the  Supreme  Court.
 When  they  strike  off  some  legislation,
 you  do  not  implement  it.  You  by-pass
 it  and  then  do  something  against  it
 and  when  they  do  anything,  you
 threaten  them.  That  is  what  is  being
 cone.  That  is  the  meaning  of  _  it.
 Don't  think  the  people  of  this  country

 are  fools.  They  can  understand  it.  One
 day  yOu  say  seniority  and  suddenly,
 after  this  judgment,  you  say  there  is
 ४  Law  Commission’s  recommendation
 that  seniority  should  not  be  the  cri-
 terion,  and  you  supersede  the  three
 Judges  who  have  given  a  judgment
 against  you.  You  say,  ‘We  want
 good  Judges  and  progressive  Judges.’
 Ag  far  as  we  are  concerned  in  my  case
 they  have  said  that  the  section,  that
 was  there,  that  section  is  taken  away.
 That  means  that  they  are  progressive
 now  and  the  Government  is  reaction-
 ary.  When  Sec.  17A  is  struck  off,  that
 means  that  the  Judges  are  reaction-
 ary  and  when  the  Government  is  not
 implementing  it,  then  the  Government
 is  progressive.  Why  this  circus  of  re-
 actionary  and  progressive..........
 (nterruptions)  It  is  all  wrong  and

 you  cannot  fool  anybody  and  the  way
 it  was  done,  as  far  as  our  stand  is
 concerned,  as  far  as  the  Supreme
 Court  and  its  Judges  are  concerned,
 we  have  our  own  opinion.  They  be-
 long  to  a  class.  Their  judgment  will
 help  the  propertied  class.  The  ex-
 ploited  class  will  never  be  benefited.
 But  here,  in  this  appointment  of  Mr.
 Justice  Ray,  what  is  done  is  that  it
 was  done  with  a  motive,  with  a  pur-
 pose  to  threaten  even  the  Judiciary
 and  say,  ‘You  be  very  careful.  If
 you  26  against  us  at  any  time,  this
 will  be  the  result....  (Interruptions)'
 We  are  opposed  to  it,

 SHRI  VAYALAR  RAVI  (Chirayin-
 kil):  Whenever  the  status  quo  is
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 changed,  an  uproar  and  panic  is  orais-
 ed  in  this  country.  Just  J  was  hear-
 ing  the  speech  of  Comrade  AKG
 which  provoked  me  to  ask  a  question
 The  question  is  very  simple.  He  «mid
 that  the  judges  belonged  to  the  pro-
 perty  class.  But  he  never  said  what
 the  remedy  for  it  was  I  expected
 he  would  suggest  a  remedy  Unfortu-
 nately,  he  avoided  that

 SHRI  A.  K.  GOPALAN  (Palghat):
 The  remedy  is  that  judges  should
 not  be  appointed  by  the  President  or
 the  cabinet.  They  must  be  appointed
 by  Parliament  where,  though  the  rul-
 ing  party  has  got  a  majority,  at  least
 there  will  be  a  discussion.

 SHRI  VAYALAR  RAVI:  I  do  not
 know  how  a  discussion  in  Parliament
 will  change  the  character  of  the  judi-
 ciary.  Unfortunately,  he  has  tried  to
 side  with  the  reactionary  group.  Of
 course,  that  is  the  new  line  of  the
 Marxist  Communist  party.  I  have  ns
 objection  to  it.  The  whole  allegation
 in  the  country  today  is  that,  even
 judges  and  political  parties  say  it,  it
 is  politically  motivated.  I  do  like  ts
 ask  the  question  who  injected  politics
 into  the  judiciary.  If  you  trace  the
 whole  history  back  to  1967  there  was
 a  Chief  Justice  named  Subba  Rao
 Even  during  his  tenure  as  Chief  Jus-
 tice  he  decided  to  contest  the  Presi-
 dential  election  in  the  country.  I  ac-
 cuse  Mr.  Vajpayee  and  his  party  be-
 cause  they  discussed  with  Subba  Rao
 about  his  election  and  they  decided
 in  his  presence  to  contest  the  election.
 Can  they  deny?  Many  of  the  political
 parties  are  a  party  to  it.  So,  you
 injected  politics  into  the  judiciary
 end  Subba  Rao  contested  against  Dr
 Zakir  Hussain.  That  is  the  political
 activity  that  you  injected  into  it.
 Where  is  Mr.  Subba  Rao  today?  What
 has  he  been  speaking  all  along?  He
 has  been  justifying  Golaknath’s  case
 which  has  been  struck  down  day  he-
 fore  yesterday.  Then  a  word  about
 B.  ह:  Sinha.  Let  me  refer  to  the  book
 written  by  Setalvad  in  which  he  criti-
 cised  ‘Mr.  Sinha.  Mr.  Setalvad  also
 says  that  democracy  is  in  great  danger
 hecause  same  Judges  have  been  super-
 seded.  Shri  Justice  B.  P.  Sinha  deliver-
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 a  judgement  in  favour  of  a  monopoly
 house  j,ust  beicre  retirement  and  he
 ‘joined  inat  biack-listed  monopoly
 house  as  a  top  man:  Here  democracy
 is  protected  because  he  protected  and
 |  joined  that  monopoly  house!  Where  is
 the  moral  courage  of  you  gentlemen
 sitting  on  the  other  side  to  protest
 against  Mr.  Sinha?  None  of  you  pro-
 tested.  (Interruptions)

 Then  we  go  to  Mr.  Shah.  After  he
 delivered  the  judgement  on  bank
 nationalisation  case  where  is  he  today?
 He  is  drawing  more  than  Rs.  1  lakh
 now.  So,  who  injected  politics?  Are
 not  the  monopoly  houses  and  their
 interest  protecteq  every  time?  Then
 I  come  to  Mr.  Hegde’s  statement.  Mr
 Hegde  says:  “Mr.  Gokhale  is  the
 greatest  danger  to  the  bar  and  _  the
 bench”.  He  also  accused  Mr.  Mohan
 Kumaramangalam  as  the  super  Law
 Minister  and  he  has  also  said  that  the
 Prime  Minister  is  prejudiced  against

 him.  Sir,  his  opinion  has  not  been
 ormed  in  a-day.  It  is  an  opinion

 hich  he  had  been  keeping  in  mind
 or  long.  He  is  admitting  the  fact  by
 ying  that  “his  supersession  did  not
 lake  him  by  surprise,  that  in  a  way
 e  was  prepared  for  it”.  It  means  he

 Was  expecting  it.  How  can  we  ex-
 Dect  justice  from  a  prejudiced  mas
 itting  in  the  court  and  delivering
 dgement?  Can  we  expect  justice

 fom  a  prejudiced  man?  He  _  has
 ade  a  very  unbalanced  statement
 May.  You  have  to  check  पाए  tha
 vhole  history  of  this  man.  I  heard
 he  rerort  that  he  has  been  offered  a
 ajya  Sabha  seat  from  Mysore.  So,  उ
 cuse  Mr.  S.  N.  Mishra  and  his  party.
 Mey  instigated  and  injected  politics

 0  the  judiciary  by  offering  a  seat
 ajya  Sabha  to  a  judge  and  insti-

 ted  him  to  resign.  He  says  he  will
 int  politically.  Against  whom,  Sir?

 the  Raiya  Sabha  is  better  fcr  him,
 a  he  can  come  there.  and  we  would

 ome  him,  there.  So,  there  is  no
 about  who  is  in  politics.  It  is
 political  parties  sitting  on  the
 side  who  are  _  injecting  politics

 wraer  to  protect  their  vested  inter-
 ea
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 Again,  what  has  happened  to  ths
 Fundamental  Rights  case?  It  was  Mr.
 Hegde  and  his  company  who  were
 inhuman  and  cruel  on  Mr.  Justice
 seg.  When  Mr.  Justice  Be&  was  in
 the  hospitai,  they  pressurised  Dr
 Caroli  to  give  a  certificate  that  Mr.
 Beg  was  mentally  weak  to  sit  anu
 write  any  serious  matter  such  as  the
 juazgment.  For  what  purpose  and  for
 whom  did  they  do  this?  With  autho-
 rity,  I  say  that  Dr.  Caroli  was  pres-
 surised  to  give  such  a  certificate.  4s
 this  not  politics?  Is  this  not  politi-
 cally  motivated?  Who  motivated  ail
 this  politically?  Was  it  Mr.  Hegde
 znd  company  or  was  it  Government
 which  got  such  ag  certificate  from  the
 doctor?  it  is  high  time  that  this  kind
 of  thing  is  put  an  end  to.  There  was
 213०  a  big  and  heated  exchange  which
 was  net  allowed  to  publish  that  hap-
 pened  between  Mr.  Palkhivala  and
 his  company  with  the  judges  and  bet-
 ween  the  jucges,  that  they  wanted  to
 avoid  Mr.  Justice  Beg  to  come  and  अंश
 ०  the  Bench  end  give  the  judgment.
 This  was  what  happened.  I  also  als
 lege  with  responsibility  that  there
 was  a  dinne>  et  the  house  of  the
 Chief  Justice,  to  which  he  invited
 only  seven  judges,  as  though  the  other
 six  were  not  judges  who  could  be
 believed.  He  invited  only  seven  0१
 them.  And  who  elSe  was  _  present?
 There  was  the  leading  advocate  who
 argued  the  fundamental  rights  case,
 and  leading  man  of  a  monopoly
 becuse  present  there.  They  discuss:
 the  matter  there  and  decided.  It  a
 heppened  at  that  dinner,  I  know  there
 was  a  dinner  for  this  purpose.  So
 who  iniecte@  politics  into  this?  किल्लत
 injected  politics  into  the  judiciary”
 ग  was  those  people  who  were  for  the
 vested  interests,  Mr.  Piloo  Mody.  the
 sole  agent  of  monopolists,  Shri  Fran
 Anthony,  who  argued  for  the  British
 and  who  was  always  behind  the  Bri-
 tish.

 Then,  take  the  case  of  Shri  M.  C.
 Chagla.  He  has  also  become  the
 Chamnion  of  these  three  judges  now
 But  when  Shri  Jawaharlal  Nehru  was
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 the  Prime  Minister,  Mr.  Chagla  was
 prepared  to  supersede  Shri  Patanjali
 Shastri  ang  come  to  the  Supreme
 Court.  So,  where  is  the  question  “of
 principle  involved?  No  principle  is
 involved,  and  there  is  no  morality  also
 involved  here.  He  agreed  to  come  to
 the  Supreme  Court  as  Chief  Justice
 overriding  the  seniority  of  Shri  Patan-
 jalit  Shastri.  Is  there  any  principle  in
 this?  It  is  only  the  disgruntled  ele-
 ments  who  are  injecting  politics  into
 the  judiciary  and  making  the  noise.

 Again,  in  my  own  State  of  Kerala,
 there  was  a  law  passed  by  our  Gov-
 ernment  to  give  tenenacy  rights  to
 thousands  of  tenants.  Our  Govern-
 ment  argued  the  case  in  the  Supreme
 Court,  and  it  happened  that  they  were
 with  the  people  ang  not  with  the
 vested  interests.  But  who  argued
 the  case  for  the  vested  interests?  We
 know  who  did  so.

 Then,  there  was  reference  to  Shri
 Subba  Rao  also.  We  have  seen  Shri
 Subba  Rao  moving  around  and  can-
 vassing  for  votes.  But  we  know  that
 all  those  for  whom  he  canvassed  the
 vested  interests  lost  their  deposits  too,
 because  the  people  did  not  want  them,

 So  far  as  this  question  of  superses-
 sion  of  Shri  Hegde  and  company  is
 eoncerned,  I  do  not  want  to  say  any-
 thing  personal  in  regard  to  him.  But
 i  would  like  to  read  out  just  one
 sentence  from  his  press  statement.
 where  he  says  that  democracy  is  in
 peril.  He  says:

 “If  the  test  of  merit  depends  on
 one’s  submission  to  the  dictates  of
 the  Government,  then  undoubtedly
 the  superseded  judges  do  not  possess
 these  qualifications....  I  know  the
 record  of  my  colleagues.”.

 This  means  that  all  the  judges  re-
 maining  in  the  Supreme  Court  are
 subjected  to  the  pressure  of  Govern-
 ment  and  the  dictates  of  Government.
 Suppose  after  three  years,  Mr.  ‘Grover
 retires  and  somebody  else  becomes
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 the  Chief  Justice  among  the  remain-
 ing  judges,  does  it  mean  that  deino-
 cracy  is  in  peril  and  that  the  remain-
 ing  nine  judges  are  subjected  to  the
 pressure  of  Government?

 It  has  been  suggested  that  there
 has  been  irregularity  in  the  appoint~
 ment  of  judges  of  the  Supreme  Court.
 But  nobody  has  suggested  any  method
 for  the  selection  of  the  judges  of  the
 Supreme  Court,  They  are  only  ob-
 jecting  to  the  supresession  and  saying
 that  three  judges  have  been  superse-
 ded  and,  therefore,  democracy  is  in
 peril  and  democracy  is  in  danger.  I
 say,  Sir,  that  this  is  nothing  but
 politics.

 My  hon,  friends  have  tried  their
 best  everywhere  and  they  have  failed.
 They  have  tried  to  fight  everywhere,
 but  they  have  been  defeated  by  the
 people  by  and  large.  So,  they  are
 now  taking  Shri  Hegde  and  company
 in  a  big  procession,  and  wall-~pesters
 are  coming  up  to  say  that  they  are
 holding  a  big  reception  at  the  Ram-
 lila  Grounds  where  even  my  hon
 friend  Shri  Atal  Bihari  Vajpayee  is
 expected  to  speak.  Sir,  is  this  not
 politics?  What  do  my  hon.  friends
 mean  by  this?  Who  is  ridiculing  the
 judiciary?  It  is  these  people  sitting
 opposite  who  are  ridiculing  the  judi-
 ciary.

 They  are  making  allegations  against
 the  Chief  Justice,  against  the  9  Judges
 who  are  sitting  in  the  Supreme  Court
 today,  that  they  are  subjectd  to  pres-
 sure.  It  means  that  if  Mr.  Hegde  is
 not  appointed  Chief  Justice,  it  is  very
 bad;  if  we  appoint  him  Chief  Justice
 for  three  years,  everything  is  ail
 right,  Is  that  not  the  meaning  of
 this  allegation?  This  is  the  allegation
 they  make.  They  are  agitated  be-
 cause  it  was  Hegde  who  protected
 their  interests  everytime.  Everytime
 he  had  been  doing  it.

 We  come  here  to  protect  the  in-
 terests  of  the  people.  We  are  here

 4
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 to  give  diectito  the  will. of  the.  people.
 We  have  been  elected  to  this  House
 to  work  for  the  betterment  of  the
 people,  Sa  this  Government  derive
 their  authorjty  from  the  people.  This
 Government  ig.  here  to  protect
 the  interests  -of  the  people.'  ‘60
 we  have  to  make  legislation  ६2
 serve  the  interests  of  the  people.
 ‘That  igs  why  we  have  been  mak-
 ing  progressive  measures,  Unfortu-
 nately,  the  Supreme  Court  had.  taken
 the  stand  that  they  were  a  super
 Government.  They  do  9०  derive
 authority  from  the  people,  They  are
 nominated  by  the  President.  We  de-
 rive  authority  as  the  representatives
 of  the  people  from  the  people  for  the
 welfare  of  the  people.  Therefore,  the
 Supreme  Court  15  not  a  super  gcvern-
 ment.  They  have  no  such  authority,
 They  cannot  challenge  Parhament  आ
 this  respect  at  all.

 So  we  have  to  work  for  the  better-
 ment  of  the  people,  We  must  see
 that  the  will  of  the  people  p.evaiis.
 है  must  always  prevail.

 Shy.  A  K,  Goupalan  said  that  the
 Supreme  Court  was  changing  ats.
 views  every  day  Even  in  :csard  to
 the  Golak  Nath  case  which  was  decid-
 ed  by  Mr.  Justice  Sikri  and  7  Mr,
 Justice  Shelat  also,  now  they  them-
 selves  say  )  Was  wrong  So  they
 have  changed  their  opinion,  They
 eannot  keep  on  helding  ta  a  censist-
 ent  opinion

 ‘Shri  Madhu  Limaye  quoted  what
 Mr  Hegde  had  said,  He  «id  Ge  deh-
 अणे  judgment  against  the  Prime
 Minster’  But  along  with  him,  there
 were  also  Justice  Mathew  and  Justice
 Jagmohan  Reddy,  They  also  fully
 agreed  to  it.  Now  they  say  that
 Justices  Mathew  and  Beg  are  subject-
 ed  to  pressure,  This  is  8  self-contra-
 dictory  statement,  If  Justices  Mathew
 and  Reddy  had  also  delivered  that
 judgment  against  the  Prime  Minister,
 how  can  Mr.  Hegde  claim  ‘I  did  it’?

 Reference  was  made  to  the  question
 of  majority.  I  ask  a  simple  question,
 ‘How  many  of  the  judges  resigned?
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 Only  three.  Nine  are  still  there,  It
 itivans  the  majority  are  with  the  deci-
 sion  of  Government  in  superseding
 the  “three  Judges  and  appointing  Mr.
 Rey  as  Chief  Justice,  They  are  not
 resigning.  If  they  have  a  moral  ob-
 jection  to  this,  they  must  have  the
 moral  courage to  come  out.  But  none
 of  them  was  prepared  to  resign,  1
 know  it  is  because  they  have  got  the
 moral  courage  to  show  that  the  deci-
 sion  taken  by  Government  -  is  ‘-‘the
 correct  decision.  The  majority  of  the
 Judges  have  taken  this  stand.  I  say
 it  is  for  the  betterment  of  the  peopte,
 it  is  to  protect  the  interests  of  the
 people,  it  1s  in  furtherance  of  g  pro-
 gressive  social  society,

 SHR]  H.  ह.  MUKERJEE  (Caicutta
 North-East):  It  1  understandable
 that  there  1s  something  of  a  storm
 over  the  appointment  of  the  Chief
 Justice  of  India  superseding  three  of
 his  colleagues  who  have  resigned  in
 chagrin.  I  feel  there  should  be  a
 lamit  to  the  indignation  whien  some
 quarters  apparently  have  beea  able
 to  muster  over  this  issue,  There
 should  be  in  Parliament  st  least  a
 little  effort  to  go  to  the  root  of  the
 whole  matter.

 Apart  from  press  reports  of  frcnzied
 conferences  held  by  the  three  Judges
 who  have  resigned,  I  get  from  far-
 away  Bangalore  and  from  a  mock  and
 mild  old  lauberal,  who  I  did  not  even
 remember  was  alive,  Shri  P.  Kodanda
 Rao.  a  cyclostyled  request  for  parti-
 cipation  in  a  campaign  asking  the
 whole  judiciary  and  the  Bar  Councils
 in  India  even  to  go  on_  strike
 protesting  against  what  has  happened
 There  must  be  some  method  in  this
 madness,  some  organisation  of  forces
 operating  somewhere  to  goad  an  in-
 offensive  old  man,  who  retired  per.
 haps  25  yeara  or  more  ago,  to  send
 us  this  kind  of  circular.

 I  might  also  say  that  it  is  good
 that  the  mask  of  ‘the  judicial  detach-
 ment  which  is  paraded  as  a  great
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 virtue.  of  Bourgeats.-pet-ye,  has.  Sadlen: off,  oa  feel  sore  ,in.  this  connection, when  I
 recall

 judges-.  on.  the-Hengh:
 morelising..with  unetion,.  i,  hadw.
 very  long.  time:  ‘ago,  read:  1  ४  -bogk.
 by  the  celebrated’.  English  2  writer,
 Somerset

 Maughinr:
 an.

 acting who  said:  .
 Pee

 न  have  wished  that  ‘besides  -the
 bunch  of.  flowers  ‘at  the  OldsBailey,
 His  Lordship  had.  a:  :peeckage.--of
 toilet  paper  which  would  remind
 him  that  he  -wes--a  ‘man:  like  any
 other.”  Re a

 |  of  ta
 These  judges  are  mén  like  any  others,
 and  I  might  even  have  a  little  sym-
 pathy  with  the  three  gentlemen. who
 have  been  superseded.  but  now  about
 the  stupendous  hullabaloo  which  has
 been  raised  over  this  incident?  ‘That
 is  something  which  1  wish  at  least  to
 try  to  probe,

 One  has  assumed  that  the  Heavens
 are  falling  on  account  of  the  super-
 session.  Supersession  not  only  in  the
 case  of  the  judiciary,  but  in  so  many
 other  spheres  is  happening  everywhere
 al]  the  time  even  at  the  highest  judi-
 cial  level.  Lawyers  from  Calcutta—t
 am  afraid  my  friend  Mr.  Ashok  Sen  is
 not  here  but  some  others  are  here—
 would  recall  that  only  a  [ew  years
 ago,  Mr  Justice  P.  N.  Mukerjee's
 claims  were:  disregarded  ‘and,  with
 the  most  dismal  and  drastic  results  to
 the  detriment  of  the  dignity  of  the
 judiciary,  another  Mr.  Justice  P.~B,
 Mukerjee,  was  appointed,  leading  to
 many  scandalous  occurrences,  to  which
 1  drew  ‘the’  personal  attention  of  the
 Prime  Minister  and  also  spoke  in
 Parliament  ‘in  the  presence  of  “’  Mr.
 Gokhale.  :  ‘But  nothing  of  course.  took
 place.  This  kind  of  thing  goes  on  “and
 1  wish  to  remind  my  friends  all  over
 the  place  that  supefsessior!  is  ‘some-
 thing,  right  or  wrong,  which  has  been
 going  on  all  the  time,  But  the  hulla-
 baled  started’ on  this  particular  ise.

 Ee  ape
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 किम  PILGO.  MODY:  आ  Jong.  as

 SARI  ea  MUKHERSEE:  I  know
 the:  main  “‘beunt.of  the  contention hére
 isthat  power  by  bing  abused,  One
 miwyidigapprove  ‘of  powér  with  a  big
 SP,  which:  T  certainly  do,”  “because
 power  Rércentrated  ‘in  the  way  it  is
 in‘thie  hands  of  the  Government,  which
 nrétins  the  Prime  Minister’  primarily
 and  her  crew  very,  very  secondarily,
 this  power,  is  a  ‘parlous-  proposition  no
 doubt.  Power  has  a  tendency  to

 corrupt  as  everybody  knows,  Without  -
 power,  the  machine  of  the  State:  atsn
 cinnot  run  and  it  is  the  purpose  of
 Partiament-to  see  that:  power  is  vested
 properly,  ‘and  that  can  be  only  deter-
 mined  by  the  democratic  process
 which  has  been  tried  to  the  extent
 possible  in  our  country,  and  we  can
 only  try  to  see  to  it’  that  power  is
 not  exploited  in  the  wrong  way.

 In  so  far  as  judges  are  concerned,
 we  have  stated  our  position  in  our
 own  election  manifesto.  It  is  not  a
 decision  which  we  have  cuddenly
 arrived  at  because  of  Governniert's
 difficulty  over  this  supersession  busi-
 ness,  In  our  election  manifeste~  we
 had  asked  for  prior  parliamenta'y  ap-
 proval  to  high  judicial  appointments.
 I  wish  we  can  all  demand  it,  Mr,
 Gopalan  has  referred  to  it  and  a
 question  was  asked,  and  1  wish  everv-
 body  joins  together.  even  from  the
 Congress  ranks,  though  Mr.  Vayaler
 Ravi  did  not  seem  to.appreciate  the
 importance,  of  the  suggestion,  But
 we  can  have.some  sort  of  pariiamen-
 tary,  organisation,  not  consisting  of  ths
 whole  House  perhaps,  but  some  दि
 of  associating  Parliament  with  ap-
 nnintment:  tn  high  judicial  posts,  to
 appointments  to  Governorships.  to
 appointments  of  Ambassadorships  and
 that  sort  of  thing.  Our  friend  Mr.
 Limaye,  who  is  working  as  a  sort  of
 a  non  official  drain  inspector,  the
 other  dav  gave  us  a  very  wonderful!
 report  about  the  misdeed  of  a  ‘parti-
 culdt  Governot?  “who  toula  not  be
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 defended  by-;.  Mr..~  Chavan~eh  that
 occasion,  because  that  Governor,  the
 tormer  Goyernor  of  Gujarat  had  been
 denounced  in  the  strongest  terins  by
 ule  highest  judiciary  in  the  land.  In
 regard  ,to  these  appointments,  we
 could  have  some  kind  of  &  parlia-
 mentary  apparatus,  »  To  this  Govern-
 ment  should  try  to:  give  effect:

 But  the  real  issue  today  3  far  as
 tne  mstion  is  concerned,  is  not  sem-
 cuty  and  succession,  The  vital  issue
 is  that  vested  interests  gf  landlords
 and  monopoly  ‘Capital  have  been  suc-
 cesstully  using  the  judicial  process  to
 dvetea,  the  measures,  of  socio-economic
 amehoration,  From  the  first  amend-
 ment  of  1951  to  the  24th  and  25th
 ain’ndments  of  last  year,  at  has  been
 ine  same  story,  The  battle  has  be-
 cune  mure  acute  and  serious  since
 1409  when  the  Government  uetional-
 mod  banks,  abolished  privy  purses
 und  decided  tu  take  over  some  of  the
 aitas  of  monopoly  capital,  The  Gov-
 trnment  did  not  move  as  strongly  us
 if  ought  to  have  done  on  that  occasion
 to  prevent  the  judiciary  doing  the
 sert  of  terrible  damage  to  the  cco-
 nomy  of  this  country  and  to  the  moral
 spirit  of  our  people  when  it  could
 stop  the  judimary  hindering  bank
 hationalisation  by  putting,  I  do  not
 quite  remember  how  many  more
 crores  into  the  pockets  of  bank  mag-
 nates  and  then  trying  to  stop  the
 taking  over  of  the  privy  purses  and
 ell  that  sort  of  things  But  of  course
 we  found  the  judiciary  performing  a
 certain  role.  When  the  judictary  it-
 self  fights  a  political  battle,  as  it  is
 doing  today,  in  the  shape  of  the  three
 judges  and  their  campaign  assistants
 da  defence  of  vested  interests.  if  a
 beginning  is  made  at  long  last  to  ease
 out  the  reactionary  occupant:  of  the
 Bench,  it  is  to  that  evtent  a  good
 ‘hing  That  is  why  we  support  the
 Government's  action.  It  is  the  begin-
 ring  of  a  good  thing.  a  very  minor,
 very  small,  very  preliminary  step  in
 order  to  weed  the  judiciarv  of  those
 alements  which  ‘stam  in  the  way  of
 socio-economic  advance.  We  have

 Chief  Justice  of
 India  (Dis.)

 today  the  delicious  spectacle  of  three
 judicial  musketeers  calling  on  the  Bar
 and  the  .public  to  hght  the  totahta-
 rian  trends,  They  have  beea  shown
 the  door  politely.  But  the  conduct
 especially  of  Ex-Justice  Shri  Hegde
 the  self  proclaimed  crusader  who  has
 said  he  would  not  rest  till  the  battle
 is  jon  suggests  that  perhaps  they
 really  deserved  the  order-  of  the  boot.
 The  proverbial  wisdom  of  every  peo-
 ple  in  the  world  called  the  law  an  ass.
 These  learned  ignorant  muses  are  in-
 deed  the  limit.  Beyond  their  under-
 standing  is  the  dictum  of  Mr.  Justice
 Oliver  Wendel]  Holmes  lying  dead  in
 the  United  States.
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 Mr  Justice  Oliver  Wendell  Holmes
 had  given  us  the  classic  saying:  “The
 Inarticulate  major  premise  of  judges  in
 the  bourgeois  set  up  is  to  appoint  him
 Chief  Justice  for  three  inviolability  of
 property”  That  exactly  is  outmoded
 in  the  world  of  today,  outmoded  in
 India  which  it  shoaid  be  the  task  of
 this  Government  to  try  to  lead  and
 mould  We  have  seen  how  after  a
 kind  of  a  mighty  smirk  on  his  face
 when  the  Golaknath  case  was  over
 and  propitious  cirtumstanres  were
 available.  the  former  Chief  Justice
 Mr  Subba  Rao  shed  his  judicial
 cloak  in  a  hurry  to  don  the  robes  of
 the  President  It  was  along  term:  lan
 which  fortunately  went  away  on  ac
 count  of  people  becoming  rather  cau-
 tious  at  that  po:nt  of  time.  For  nine
 vears  the  Golaknath  judgment  has
 been  a.lowed  to  hoid  progress.  Its  be-
 lated  and  half-hearted  striking  down
 has  little  value  today  in  view  of  the
 nu'‘hfication  by  a  majority  of  the  pre-
 sent  Supreme  Court  Bench  of  Arti-
 cele  3l(c)  of  our  Constitution.

 18  hrs.

 The  alacrity  with  which  the  Cuurts
 admit  writ  petitions  against  Govern-
 mént  measures  of  take-over,  the  way
 dishonest  employers  are  treated  leni-

 ently  for  attacking  the  workers  and
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 ate_given:  back  facteries  in’.  ‘gpite  ‘of
 proved  fraud  and  -mistemisanour  of
 different  descriptions,  the  way  ‘their
 dishonesty  15  sugarcosted  when  their
 cases  are  pleaded  by  black’  “rrioney-
 ‘grabhing  and  eminent  ‘jurists-—some
 are,  occasionally  found  even  1  this
 House-—ali.  these  vividly  show  thet  at
 last  cless:  policies  are  being  cleverly
 quoted  in  velvet  legal  ‘phrases  and
 are  being  assisted  ‘by  the:  “judicial
 process  as  is  administered  in  our
 country  to-day.

 उ  find  here  the  ex-Chief  Justice,
 Mr.  Sikri  saying  that:  «the  appeint-
 ment  is  ‘political’.  Wasn’t:the  Chief
 Justice  Mr.  Sikri's  own  judgment
 striking  down  Article  31(c)  ‘political’?
 Wasn't  the  Golaknath’s  case  decision
 ‘political’  when  Parliament  had  to
 take  a  very  serious  note  of  it?  We
 could  not  do  so  because  we  were.  not
 sure  of  the  reactions  of  the  Govern-
 ment.  Was  this  only  a  slight  and
 unavoidable  change  of  front  which
 was  being  practised  by  the  Supreme
 Court  Bench?  Was  not  the  Chief
 Justice,  Mr.  Sikri,  by  meeting  some  of
 his  colleagues  separately  from  the
 rest,  playing  politics  of  a  sort  which,
 I  should  say,  for  a  judge  of  .his  posi-
 tion,  was  a  dastardly  proposition?
 Didn't  he,  in  issuing.  .orders,  which
 four  of:  his  colleagues  have  "refused
 1०  sign,—rightly,  according  to  a  person
 so  devotedly  a  seeker  of  juristic  prin-
 ciple  as  Shri  Seervai,  Advocate  Gene-
 tal  of  Bombay  High  Court—show  ४
 peculiar  variety  of  the  most  nefarious
 politics?  Mr.  Justice  Hegde,  till  the
 other  day  perched  on  a  judge's  sup-
 posedly  olympian  height,  hitting  the
 headlines,  howled  like  heli-at  press
 conferences  and  places.  उ  suppose
 that  is  the  prolegomena  for  entry  into
 public  life.  If  that  is  so,  he  is  wel-
 come  to  do  so.

 It  may  be  that  the  Prime  Minister
 might  have  felt  some  personal  pique
 against  Mr,  Justice  Hegde  who  says
 wnat  she

 based
 it

 on  ‘information  and
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 not  go  and

 inference’,  but  the  ong  and  dance  he
 ह  क  क  क  from  dice’  is  a
 disgraceful,  poramentary:;an  “jutticial
 behavioun...  Tt  in.  the  “Rajya  ‘Sabha:
 someone  from  my  party  had  seid  tha’
 he  should  not  be  Chief  Justice:  ०
 India,..how.right  he  was.  -Somebedy
 gave  me-—-I-do  -not  myself  know  him
 because  1  am  ‘sitting  here  and  I  got
 this  note  from.  him—the  bio-data  of
 Mr,  ex-Justice  Hegde,  from  the  Rajya
 ‘Sabha’s  Who  is  Who.  [  do  not  know
 him,  particilarly,  fliough  I  know  him
 by  reputation  that  he  was,  on  his
 own  description,  a  Secretary  of  the
 Landfiolders’  ‘Assdciation,  “a  Director
 of  several  joint-stock  companies  and
 a  Chairman  of  the  Board  of  Direc-
 tors  in  1947,  This  is  from  the  Rajya
 Sabha’s  Who  is  Who.  Here  is  a  man
 who  comes  forward  and  says  that  he
 is  fighting  for  the  principle  of  de-
 mocracy.  He  is  a  paragon  of  excel-
 lence  in  so  far  as  championship  of
 democracy  is  concerned.  I  grant  Shri
 Hegde  the  right  to  be  angry—but
 again  there  are  limits—his  hypocri-
 tical  politeness  towards  the  new  Chie!
 Justice  broké  down  as  he  told  the

 press  conference  that  the  Prime

 ed  someone  ‘subservient’.  He  used
 the  word  ‘subservient’  to  be  exact.  He
 acquired  this  hypocritical  politeness  to
 perfection,:  perhaps,  when  he  was
 functioning  on  the  Bench.  I  am  not
 concerned  with  personalities  but  with
 principles,  Even  so,  I  must  say  one
 thing,  because  the  name  of  Chief
 Justice  Ajit  Nath  Ray  has  been  men-
 tioned  very  often.  He  and  ]  have
 known  each  other  nearly  all  our  cons.
 cious  lives.  You  may  laugh  2  it.  He
 is  a  conservative  by  temper,  8  liberal
 by  training  and  a  man  of  decent  in-
 stincts-—-the  law  should  be  better
 known  and  better  talked  abou  by
 other  people;  the  redeeming  feature
 about  him  is  his  predilection  for
 dignity  and  grace  and  a  serse  of
 judicial  attachment,  on  account  of
 which  I  can  swear  before.  anybody

 thst
 he  अ

 the  type
 of.

 person
 who

 wait.  upon. eerie
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 in  high  places,  who  would  no}  even
 go  anu  ifieet.  big  people  however  hign-
 ly  placed  they  may  be,  let  alone
 kowtowing  to  them.  He  is  a  man
 whose  legal  qualifications  are  a  ques-
 ‘tion  to  be  decided  by  other  peopie  if
 they  want  to  discuss  it;  I  am  not  in-
 terested  in  that  sort  of  thing.  But
 here  is  a  man  about  whom  the  accusa-
 tion  of  subservience  is  completely
 wrong.  He  stands  on  dignity  some-
 times  in  an  almost  laughably  exag-
 gerated  fashion.  He  would  keep  away
 and  will  not  go  and  see  the  Prime
 Minister  unless  it  is  for  some  reason
 absolutely  incumbent  even  for  a  man
 of  a.Supreme  Court  Judge's  stature.
 This  is  the  man  whom  the  Hegues  of
 creation  try  to  malign,  whom  in  a
 moment  of  madness  perhaps  my  long
 time  friend  Shri  Frank  Anthony,  who
 bad  gone  berserk  the  other  day —
 unfortunately  he  is  not  here  today—
 described  in  my  presence  as  a  com-
 munist  stooge,  a  silly  and  senseless
 thing  to  say.  As  I  said,  he  15  a  con-
 servative  in  temper,  a  liberal  by  train-
 ing,  a  man  who  is  already  in  the
 Supreme  Court  and  he  is  appointed  as
 Chief  Justice—a  man  who  has  dignity
 and  grace  about  him  and  who  has  got
 judicial  detachment—he  was  described
 by  Mr.  Anthony  here  and  by  Mr.
 Hegde  outside  as  a  communist  nomi-
 nee,  If  I  am  going  to  appoint  any-
 body  let  alone  as  Chief  Justice,  even
 as  a  judge,  I  would  not  appoint  Shri
 Ajit  Nath  Ray  on  the  basis  of  his
 communist  affiliation,  On  the  con-
 trary,  |  know  he  35  absolutely  allergic
 to  any  kind  of  politics,  let  alone
 radical  or  revolutionary  politics  of  the
 sort  that  the  communists  and  other
 peope  like  them  profess.

 Mr.  Madhu  Limaye  33  entitled  to
 make  diatribes  against  Government,
 Whatever  happens,  he  attacks  the
 Prime  Minister,  the  Nehru  name  and
 everything.  He  ig  entitled  to  do  that
 sort  of  thing;  I  do  not  mind.  But  in
 s6‘fer  as  the  supersession  is  concern-
 ed,  I  say  to  the  Government,  “Better
 late  than  never.  Go  ahead  and  re-
 ghepe  the  judiciary  if  you  want  to

 ny!
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 make  sense  of  socio-economic  changes
 under  the  Constjtution,”  I  am  giad
 Mr.  Vayaiar  Rav:  said  it.  Mr.  Seerva,
 than.whom  there  ig  no  better  lawyer,
 no  deeper  scholar  in  law  in  _  this
 country,  quoted  that  Latin  saying
 which  everybody  knows  and  which
 you  ‘and  I  had  to  learn  once  upon

 ४७  time—salus  populi  suprema  lex—
 the  welfaré  of  the  people  is  the
 supreme  law.  Go  ahead  on  the  basis
 of  that  and  tell  भा  people  who  are
 now  shouting  in  unisoh  on  the  side
 of  the  three  superseded  judges  on
 account  df  cértain  politico-economic
 motives  that  Abraham  Lincoln  in  his
 wisdom  has  said  that  the  people  have
 a  contingent  right  of  revolution  and
 when  they  cannot  change  the  Consti-
 tution  by  constitutional  means,  they
 have  the  revolutionary  right  to  sub-
 vert  it.  Now  you  have  to  make  sure
 that  your  Constitution  works.  That  is
 why  in  bourgeoise  America,  when  the
 New  Deal  came  in  the  early  30s,
 President  Roosevelt  made  it  very
 clear,  openly  and  publicly,  that  the
 Supreme  Court  Judges  would  not  be
 allowed  to  monkey  with  the  changes
 which  he  had  in  view  in  order  to
 secure  @  new  life  for  his  people  When
 that  statement  was  made,  thcn  the
 Supreme  Court  of  the  United  States
 fell  in  line  because  they  knew  that  with
 the  support  of  the  people  behind  him
 and  with  the  desire  of  doing  some-
 thing  great  and  big  for  the  sake  of
 the  people,  President  Roosevelt  had
 given  them  a  warning  which  they  do
 not  dare  circumvent,

 16

 Tell  our  judges  ang  everybody,  tell
 the  lawyers  who  are  thinking  of  0
 ing  on  a  strike—we  know  how  far
 they  can  go—tell  them  it  is  not  pos-
 sible,  nor  desirable,  nor  a  duty  for
 them  if  only  they  think  a  little  more
 seriously  than  they  are  accustomed
 to.  and  they  should  not  do  that  sort.
 of  job  which  they  are  doing  at  this
 moment.

 If  this  country,  therefore,  has  to
 go  ahead  let  us  make  sure  that  the
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 attempts,  judigial.and  other,  to  scuttle
 land  reforms  legislation,  like  the
 ७०  Act,  or  take-over  of  foreign
 and  native  monopolies  are  successful.

 The  three  judicial  resignations  and
 the  campaign  arOung  them  must  not
 be  allowed  to  hide  the  design,  the
 campaign  the  danger  that  is  still  there,

 ‘The  resignation  was  not  in  defence
 ‘of  someone's  seniority  rights,  which
 “Hever  ‘existed,  ‘which  was  never  there

 at  all,  but  they  are  in  defence  of  men
 of  property,  not  in  defence  of  the
 overwhelming  majority  of  our  people
 who  have  no  property  at  aill.  Let
 Parliament  re-enact  article  31C  with
 suitable  built-in  safeguards  «against
 the  judicial  intervention  of  another
 sort  so  that  they,  cannot  be  impugned
 and  let  this  elected  Parliament  be
 enabled.  if  that  is  possible,  to  super-
 vise  how  our  country  should  be  ad-
 ministered.  Let  not  the  wise  men  of
 the  Bench,  wise  as  they  are  m  the
 lore  of  the  law,  let  not  those  wise
 men  of  the  Bench,  in  Delhi  or  else-
 where  arrogate  to  themselves  the
 power  which  vests  in  the  representa-
 tives  of  the  people  in  the  sovereign
 Parliament.  That  is  the  principle
 which  is  at  stake,  and  that  is  the
 principle  for  which  the  fight  has  to
 be  conducted,  not  the  footling  little
 references  irrelevant  to  the  basic
 issues  regarding  the  supersession  of
 ऊ  Y  or  Z  for  whom  we  might  have
 personal  sympathies,

 Luok  into  the  basic  things  and  find
 out  what  ought  to  be  done  in  the
 condition  of  this  country.  Do  not
 leave  it  to  the  judiciary,  which  has
 a  record  of  a'ways  being  on  the  re-
 actionary  side....  (interruptions)

 1  have  my  grouse  against  the  Gov-
 ernment  and  on  many  occasiors  1
 have  expressed  my  views  on  the  way
 in  which  the  concentrated  powers  ap-
 pear  to  be  exercised  from  time  to
 time.  Even  though  1  am  ready  and
 willins  to  join  hands  with  whoever
 brings  up  a  genuine  reason  for
 real  dissatisfaction  against  the  Gov-
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 ernment’s  activity,  here is  an  occasion
 when' otf  account  of  footing  littile  tri-
 cial  issues  we  shotild  not  forget  our
 mooring  and  we  should  do  our  duty  as
 Members  of  the  Parliament  of  India.
 We  sHould  not  kotow  10  a  principle
 which  has  been  linked  up  with  the
 right  to  property.  And  that  is  why  I
 say  that  even  though  we  have  many  a
 grouse  against  the  Government,  many
 a  contention  to  carry  on,  on  1
 issue  they  have  done  nothing  50
 particularly  wrong.  The  supersession
 of  three  people  is  a  very  ordinary
 matter  compared  to  so  many  other
 things  which  havé  shappened  before.
 It  is  time  that  Government  continue
 this  policy.  This’  only  the  first
 step,  not  the  last:  step,  a  very  small
 step,  a  preliminary  step  to  make  sure
 that  the  socio-economit  reconstruc-
 tion  of  our  country  is  not  going  to
 be  interrupted  or  upset  by  judicial
 pronouncements.

 THE  MINISTER  OF  STEEL  AND
 MINES  (SHRI  S.  MOHAN  KUMARA-
 MANGALAM):  Mr.  Speaker,  आ,
 perhaps  the  debate  has  been  a  trifle
 flat,  certainly  not  reflecting  the  noise
 and  the  manner  in  which  a  carpaign
 has  been  sought  to  be  built  up  against
 the  Government  on  this  question  dur-
 mg  the  last  week,  But  while  trying
 to  deal  with  these  matters,  I  shall
 try  to  do  it  in  terms  of  the  funda-
 mentals.  I  do  not  think  this  is  a
 trifling  matter.  It  is  a  matter  of
 very  great  importance,  a  matter  which
 has,  naturally,  roused  the  interest  of
 hundreds  of  thousands  of  peopie  and,
 particularly,  of  members  of  the  pro-
 fession  to  which  प  have  the  privilege
 to  belong.

 I  do  not  think  there  is  any  doubt
 on  the  question  of  power,  I  do  not
 think  anybody  who  reads  the  Consti-
 tution  as  it  should  be  read  in  terms
 of  the  words  which  are  used  can
 doubt  article  124  which  vests  the
 pqwer  to’  appoint  Judges  of  the
 Supreme  Court,  including  the  Chief
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 Justice,  in  the  President,  advised  by
 the  Council  of  Ministers,  as  has  been
 done  in  a  number  of  cases.  1  do  not

 propose  to  go  into  that  now.  I  do  not
 think  it  is  necessary  to  0०  that.
 There  ig  nothing  about  seniority,  no-
 thing  about  particular  considerations
 which  should  guide  the  Government
 in  making  the  recommendation  to  the
 President,  Only  there  is  the  quali-
 fication  that  he  must  have  been  a
 Judge  of  the  High  Court  for  the  last
 5  years  and  an  advocate  for  the  last
 10  years  or,  in  the  opinion  of  the
 President,  a  distinguished  jurist.
 Therefore,  there  is  no  objective  test
 or  means  to  guide  anybody  as  to
 how  exactly  a  decision  is  to  be  arriv-
 ed  at  regarding  how  the  Chief  Justice
 1s  to  be  appointed.

 There  is  no  duty  laid  upon  the
 Government  or  the  President  to  con-
 sult  the  Chief  Justice  on  that  narti-
 cular  appointment,  namely,  the  ap-
 pouintment  of  his  successor.  J]  think,
 we  should  take  it  as  such  and  I  do
 not  think  that  is  really  an  issue
 today,

 What  is  really  the  issue?  It  is:
 Why  is  it  that  we  have  departed  here
 firm  the  practice  of  appointing  the
 $€::०  most  puisne  Judge  of  the  Court
 as  the  Chief  Justice,  a  practice  which
 by  and  large  we  have  followed  for
 the  last  23  years?  The  only  exception
 was  that  of  Justice  Imam—that  is  for
 Other  reasons.

 We  have  been  charged  with  raping
 democracy,  destroying  the  indpen-
 dence  of  the  judiciary  so  many  other
 adjectives  have  been  used,  so  many
 hyperboles  have  been  wasted  in  the
 last  one  week.  1  do  not  think  it  is
 necessary  for  me  to  comment  on  that.
 Let  us  go  to  the  crux  of  it.  Is  senio-
 rity  a  proper  principle  for  us  to  ob-
 serve?  Is  that  the  way  in  which  we
 should  arrive  at  a  proper  conclusion
 as  to  who  is  the  most  suitable  person
 to  be  appointed?  Are  these  the  only
 eosiderations?  What  about  the  acci-
 dent.  as  it  were,  of  the  appointment
 of  a  particular  person  on  a  particular
 date  in  the  Supreme  Court  so  that  he
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 ultimately,  reaches  the  floor  of  the
 Chief  Justi¢e?  I  do  not  think  that  we
 can  answer  this  question  if  we  do  not
 taxe  into  consideration  the  back-
 ground  in  which  this  appointment  was
 made,

 Let  us  not  forget  the  last  six  years
 of  background  ०:  what  can  only  be
 described  as  a  confrontation  between
 Parliament  and  the  Government  on
 the  one  hand  ang  the  court  on  the
 other.  I  do  not  think  we  should  for-
 get  that  fact.  Some  hon.  Members  may
 fee]  that  the  court  was  right  and  we
 were  wrong.  That  is  not  the  point.
 The  point  is  that  there  has  been  an
 atmosphere  of  confrontation.  There
 has  been  an  atmosphere  in  which  the
 court  looked  at  things  in  one  way  and
 we  looxed  in  another  way.  Let  us
 not  forget  that  ever  since  the  Golak-
 nath  case  judgmeft  was  delivered,  we
 have  had  a  difficult  period,  It  was  for
 the  first  time  that  in  the  Golaknath
 Case  the  certainty  with  which  all  of  us
 ,.00ked  at  article  368,  interpreted  as  it
 had  been  done  on  two  previous  oc-
 casions,  first  by  the  unanimous  deci-
 sions  of  the  Supreme  Court  in  the
 Shankari  Prasad  case  ang  then  by
 the  majority  judgment  in  the  Sajan
 Sing  case,  was  turned  into  uncertain-
 ty.

 There  was  a  certainty  that  Parlia-
 ment  could  amend  each  and  every
 part  of  the  Constitution,  including
 Fundamental  Rights.  It  stood  the
 test  of  time  for  17  years.  When  the
 Golaknath  case  wag  decided,  by  a
 narrow  majority  of  7:6,  as  it  were,
 the  whole  trend  was  reversed  and  we
 were  put  into  a  climate  of  uncertain-
 ty.  Apart  from  reversing  the  judg-
 ment  and  challenging  the  sovereignty
 of  Parliament,  we  were  put  into  a
 chmate  of  uncertainty.  We  did  not
 know  what  would  happen  next.

 Then  came  the  Bank  Nationalisa-
 tion  Act.  So  far  as  the  politics  and
 economics  of  that  decision  of  the
 Government  was  concerned,  it  was
 historic  and  it  was  welcomed  through-
 out  the  length  and  breadth  of  the
 country.  In  framing  the  enactment,

 a
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 the  Government,  and  later  on  Partia-
 ment  in  approving  the  enactment,
 proceeded  on  the  besis  of  the  decision
 of  the  Supreme  Court  itself  in  the
 Shantilal  Mangaldas  case,  not  stray-
 ing  elsewhere,  not  going  on  the  basis
 of  our  own  ideas,  but  taking  the  law
 as  it  stood,  as  interpreted by  the
 Supreme’  Ceurt..  What  did  the  Sup.
 reme  Court  do?  It  distixiguished—
 that  ig  the  usual  way  when a  judge
 does  not  want  to  say  that  the  dis-
 agrees  with  the  decision—the  Shanti-
 lal  Mangaldas  case;  in  essence  it
 reversed  it  and  struck  down  the  Bank
 Nationaligation  Act.

 So,  we,  again mm  a  decile  way,  fol-
 lowed  in  the  footsteps  of  the  judges,
 reframed  the  Bank  Nationalisation
 Act  taking  into  account  the  new  view,
 as  it  were,  of  the  Supreme  Court.  I
 think,  it  cost  the  country  quite  a
 number  of  crores  more.

 Then  came  the  order  of  the  Gov-
 ernment  cancelling  the  recognition  of
 princes.  "There  again  we  proceeded
 entirety  on  the  basis  of  an  existing
 decision  of  the  Court  in  Usman  Ali's
 case  where  the  Court  had  held  that
 recognition  and  grant  of  privy  purses
 was  a  political  act  and  was  not  sub-
 ject  to  judicial  review.  Once  more.
 the  Court  distinguished  Usman  Ah's
 case  and  struck  down  the  Government
 order.  And  that  is  what,  ultimately,
 sent  us  back  to  the  polls  and  the
 country  sent  us  back  to  pass  the  24th,
 25th  and  26th  Amendments.  This  15
 the  background,  this  is  the  history.

 Therefore,  {he  experience  in  the  last
 six  years  has  been  an  uffortunate
 one  in  these  six  years  we  have  had
 this  conflict  throughout  step  by  step,
 in  which  there  are  two  aspects  which
 we  have  to,  bear  in  mind;  one,  the
 uncertainty  which  was  introduced  into
 the  very  Interpretation  of  the  Consti-
 tution,  so  that  we  did  not  know  whe-
 ther  tomorrow  something  else  we  did
 would  or  would  not  be  set  aside  even
 where we  proceeded  on  the  very  besis
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 of  the  judgments  of  the  Court  itself: and  secondly,  major  decisions  of  the
 Government  and  of  Pattiament  in  re-
 lation  to  major  economic  matters  be-
 ing  set  aside  by  the  Court  one  after
 the  other.  Was  it’not  right  for  us
 to  take  these  into  consideration?
 Was  it  not-right:  for  ug  to  think in terms  of  a  more  stable  relationship
 between  the  court  and  ourselves?  Is
 it  mot  good that  we  should have  ag
 Chief  Justice  of  India  a  man  who
 will  be  able  to  help  to  put  an  eng  to this  period  of  confrontation,  a  person
 who  will  be  able  to  ensure  stability,
 certainty  about  the  state  of  the  law,..
 2  person  who  woulg  be  able  to  give  a
 certain  continuity,  a  certain  perma-
 nence,  to  the  approach  made  by  the
 Court  to  the  important  problems  that
 come  before  it?

 1  listened  with  interest  to  the
 specch  of  my  friend,  Shri  A.  K,  Go-
 palan;  it  had  a  cértain  dichotomy,

 on  the  one  hand  so  vigorous  in  attack-
 ing  the  Supreme  Court  {ts  attitude
 in  defence  of  prope  and  on  the
 other  hand  so  weak  in  the  end  when
 it  came  to  draw  the  conclusion  re-
 garding  why  it  was  that  the  Supreme
 Court  did  take  this  attitude  of  being
 against  my  goog  friend  in  1951  when
 he  came  up  asking  for  liberty  and  at
 the  same  time  in  reversing  the  view
 ultimately  when  men  of  property  went
 in  the  Bank  Nationalisation  case  and
 asked  for  the  aid  of  the  Supreme
 Court,  But  I  want  to  say  one  thing
 right  at  the  beginning.

 When  we  try  to  think  what  consi-
 deration  should  move  us  in  appointing
 a  person  to  the  high  and  exalted  office
 of  the  Chief  Justice  of  India,  I  think.
 we  have  to  take  into  consideration—
 and  we  should  not  run  away  from  that
 ordinary  people,  he  is  something
 life.  his  politics—not  the  party  ta
 which  he  belongs  but  what  it  is  that
 makes  the  man—,  through  which  spec-
 tacles  he  looks  at  the  problems  of
 India.  To  look  upen  a  judge  as  some-
 thing  above  the  crowd,  far  away—to
 think  thet  he  is  not  jike  us,  we  आट



 37  Appointment  of  VAISAKHA  12  1605  (SAKA)

 ordinary  people,  he  is  something
 aboye,.in  the  olympien  heights  he
 wanders,  guided  purely  by  the  shin-
 ing  Hight  of  reason  and  ncthing  else—
 I  think,  that  .bas  no  relationship  to
 reality,  And  it  is  not  I  alone  who
 thinks  so.  There  are  many  others,  and
 T  quote  now  from  one  of.  the  most  bril-
 liant  jurists;  ‘who  sat  on  the  Bench
 of  the  United  States  Supreme  Court,
 Benjamin  Cardozo,  who  put  the  mat-
 ter  in  these  words:

 “There  is  in  each  of  us  a  stream
 of  tendency,  whether  ycu  choose  io
 call  ‘it.  philosophy  or  not,  which
 gives  coherence  and  direction  to
 thought  ang  action..

 one  Judges  cannot  escape  that
 current  any  more  than  mortals.  All
 their  lives,  forces  which  they  do  net
 recognise  and  cannot  name,  have
 been  tugging  at  them—inherited  ins-
 tincts,  traditional  beliefs,  acquired
 conventions;  and  the  resultant  is  an
 outlook  on  life.  a  conception  of  se-
 cial  needs,  a  sense  in  Jame's  phrase
 of  ‘the  .total  push  and  pressure  of
 the  cosmos’,  which,  when  reasons
 are  nicely  balanced,  must  determine
 where  choice  shall  fall.”

 So  also,  our  own  Chief  Justice,  a
 former  Chief  Justice,  Chief  Justice  Pa-
 tanjali  Shastri  saiq  on  one  oc-asion:

 “It  is  inevitable  that  the  Social
 philosophy  and  the  scale  of  values
 of  the  Judges  participating  in  the
 decision  should  play  an  important
 part”.
 So  you  camnot  run  away  from  the

 fact  that  the  way  in  which  the  Judges
 look  at  a  matter,  their  philosophy  and
 outlook,  do  determine  the  decision  that
 they  take.  It  would  be  foclish  on  our
 part  ta  ignore  it  because  the  stress,
 the  strain  and  the  heat  of  controversy
 in  our  country  over  the  resignation  of
 these  three  Judges  seems  sometimes  to
 blind  our  vision.  .

 “Yet  us  go  back  36  years,  to  1935.
 1936  and  1937  in  the  United  States.
 The  United  States  Supreme  Court  can-

 ‘sisted  of  nine  Pudges.  Now,  it  is  so
 “pened.

 in  the  United  States  in  those
 that  four  Judges,  Justice  M.  ए

 +अ  Deal
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 Reynolds,  Justice  Butler,  Justice  Su-
 therleng  and  Justice  Van  Devanter
 continuously  and  consistantly,  without
 a  single  deviation,  held  against  the

 legislation  of  President

 a

 Roosevelt  and  three  Judges,  equaily
 eminent—some  consider  them  more
 eminent—Justice  Cardozo,  Justice
 Brandeis  and  Justice  Stone  continuous-
 ly  held  that  the  New  Deal  legislation
 was  valid,  was  right  and  proper  ana
 two  Judges  ‘vacillated—Chief  Justice
 Hughes  and  Justice  Roberts.  A  com-
 mentator  of  those  days  described  it
 this  way:

 “The  basic  ceavage  between  jud,
 cial  oligarchy  and  popular  powe
 could  no  longer  be  concealed  or  cir
 cumvented.  In  one  shert  term  the
 Court  had  woven  a  tight  constitu-
 tional  web  to  bind  political  power
 al  all  levels....By  the  spring  of
 1936  it  looked  as  if  the  Court  had
 wrecked  the  New  0]  on  the  shoals
 and  rocks  of  unconstitutionality.”
 Now,  what  moved  the  learned  Judges

 —4  continuously  and  consistently  to
 vote  in  favour  of  the  New  Deal  and  :
 equally  consistently  to  vote  in  favour
 of  the  New  Deal?  All  the  seven  were
 henest  men.  None  of  them  had  been
 sub-servient  to  the  executive.  Wouid
 anybody  describe  Justice  Cardozo  as
 subservient?  Would  anybody  describe
 Justice  Brandeis  or  Justice  Stone  as
 sub-servient?  Anybody  wh
 knows  the  law  and  who
 knows  the  history  of  th
 law  and  who  knows  the  history  of  the
 yudiciary  an  the  Umited  States  woulc
 not  say  that.  On  the  one  side  you  have
 four  Judges  who  were  very  cunserv.-
 tive,  and  you  know  their  approach
 life.  it  was  a  division  in  the  mind:
 of  the  Judges,  not  a  division  as  it  wert
 in  terms  of  their  beng  paid  to  do  thi:
 or  influenced  to  do  this.  It  is  their
 own  mind,  how  they  looked  at  things
 in  the  Uniteg  States.  The  conserva-
 tives  who  believed  in  going  forwarJ
 if  at  all  they  believed  in  going  fc:-
 ward,  honestly  and  sincerely  were  con-
 vinced  that  Roosevelt's  radical  prog-
 ramme  spelt  disaster  for  the  United
 States  and  were  convinced  that  they
 were  the  final  guardians  of  the  demo-
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 crati¢  order  just  like  Justice  Hegde
 who  spoke  yesterday,  the  same  words
 you  can  find  in  some  of  those  judg-

 ments  there.  On  the  other  side,  the
 liberals,  Justice  Holland  Stone  and
 others  continuously  said  that  it  was
 for  the  political  party  in  power  10
 Gecide  what  the  policy  was  and  they
 showed  a  sympathy  for  the  New  Deal
 legislation  that  brought  America  out
 of  the  crisis  and  collapse  of  the  Stock
 Exchange  in  1929-30  where  millions
 were  unemployed  and  where  millicns
 were  asking  for  bread,  so-on  and  so
 forth,

 I  do  not  want  to  go  into  details,  but
 what  I  want  to  emphasize  is  only  this
 that  the  outlook  or  a  Judge  does  de-
 termine  particularly  in  the  highest
 court  of  the  land  where.  his  vote  will
 fall.  It  is  yot’that  it  is  something
 abstract.  something  separate.  He  is
 right  there  in  the  controversy  and,
 when  the  controversy is  going  on,  he  is
 influenced  by  what  happens  in  the:
 country  just  like  anybedy  else.

 I  took  the  House  back  to  the  Roose-
 valt  period  only  to  underline  the  fact
 there  is  no  such  peculiar  animal  1
 the  world  as  a  non-political  judge—a
 judge  whe  has  no  opinion.  Every  man
 has  opinions.  He  may  be  exteremely
 fanatical  as  Mr.  Hegde  or  he  may  be
 just  normal  as  possibly  Justice  Gre
 ver.  I  do  not  want  to  go  into  it.  One
 can  analyse  them  if  one  goes  into
 details.  It  is  not  necessary.  Then
 hon.  Members  may  ask  how  is  one
 to  judge  what  the  opinions  of  a  judge
 are,  what  his  outlook  is,  what  his  phi-
 Josophy  is?  So,  1  thought  that  if  I
 answered  myself  hon.  Members  on  the
 other  side  would  find  it  difficult  to
 accept  it,  and  so  I  looked  around  and
 found  that  the  great  apostle  of  the
 democratic  way  of  life—even  hon.
 Members  on  the  other  side  will  ac-
 cept  him  as  such—Abraham  Lincoln
 had  given  an  answer  to  this.  He
 sad  appointed  his  Secretary  to  the
 Treasury,  Chase,  as  Chief  Justice  of
 the  United  States,  and  he  was  asked:
 “how  did  you  decide  that  Chase  is:a
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 ‘proper:  appcintte?  How  ‘do  you  ‘decide
 wHat* te  hie  offoritony .  Were?  What  is
 the  basis  of  it?”  He  said;  “We:  caiinot
 ask  what’  he  will  do  and  if  he  should

 answer  us  we  should  despite:  him  for
 it.  Therefore,  we  must  take  a  “man whose  opinions.  are  known”:  And'when
 Lincoln  advised:  pegple  to  take  a  man
 whose  opinions  are  known.  he  meant
 how  he  expressed  himself.  how  he
 looks  at  life,  how  héIéoks:  at  the  im-
 ponderables—the:-  clash  betweeh  the
 directive  principles  on  the  ne  hand
 and  fundamental  rights.  on  the“‘ather,
 whether,one  should.  give  greater
 weight  to  the  directive  principles  or
 greater  weight  to  the  fundamental
 rights.  ‘Read  the  1600  pages  judge-
 ment  of  ‘the  Supreme  Court  that  has
 recently  been  delivered  and  all  cf  us
 will  know  the  opinions  of  each  one
 of  these:  judges.  “The  six  judges  who
 have  upheld  the  24th,  25th  and  26th
 amendments;  each  ‘one  of  them,  puts
 directive  principles’  a  ittte  higher,
 fundamental  ‘rights  ae  little  lower;
 the  due  rights  ०8  society  “a  ‘little
 higher  and:  the  rights  of-an  indivi-
 dual  a  little  lower.  Then  you  go  ०
 the  other  six  who  have,  on  the  con-
 trary,  said  that  they  are  the  basic  es-
 sential  futures  of  the  Constitution
 which  should  not  be  violated;  funda-
 mental  rights  are  sacrosanct  things
 which  must  be  protected  must  be
 protected  from  the  evil  hand  ८  the
 executive  and  everything  must  be
 done  to  implement  the  directive  prin-
 ciples.  You  can  see  the  philosophy.  the
 outlook.  Certainly,  we  as  a  govern-
 ment  have  a  duty  to  take  the  philoso-
 phy  and  cutlook  of  the  judge  in  com-
 ing  to  the  conclusion  whether  he
 should  or  he’  shoulg  not  lead  ९
 Supreme  Court  at  this  time.  It  is  our
 duty  in  the  Government  honestly  and
 fairly  to  come  to  the  cencluston  whe-
 ther  a  particular  person  is  fit  to  he
 appointed  the  Chief  Justice  of  the
 Court  because  of  his  dutlook,  ‘because
 of  ‘his  philoscphy  as  expressed  in  his
 expressed  opinions,  whether  he  is  a
 more  suitable  or  ४  more  competent
 judge.  .This  is  our  prerogative  as a
 Government  and  I  say  the  Constitu-
 ‘tion  ‘has  entrusted  that  to.  us,  Undcub-
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 tedly,  the  hon.  Members  opposite  if
 they  come  -oype  heve  aniysit  here  may
 disagree  with  us,  They  have  every
 right  to  do  that.  No  doubt,  what  1
 think  is  geod.in  a-perticular  judge  in
 his  outlook, Mr.  ‘Pileo  Mody  may  nt
 think  is  good.,  Well,  we  are  entitigd  to
 differ.  In  a  sgnse  superseding  a  person
 does  not  involve  any  reflection  on
 him  because  it  is  only  through  my
 spectacles  that  he;has  been  judged
 and  the  gentleman  who  has  been  su-
 Perseded  may  well  say  that  he  does
 nct  recognise  those  spectacles.  It  15
 upto  him  if  he  wants  ta  take a  position
 like  that.  What  I  want  to  say  is  that
 a  duty  is  laid  upon  the  Government
 that  not  merely  must  we  take  into
 consideration  judicial  integrity  whicn
 we  do,  not  merely  the  legal  know-
 ledge  and  skill  which  we  do,  but  also
 the  philosophy  and  outlook  of  the
 judge  We  are  denounced  for  want-
 ing  committed  judges  as  though  we
 want.  the  judges  to  commit  themselves.
 We  do  not  want  any  committed  judges
 No  judge  has  to  commit  himself,  But
 we  do  want  judges  who  are  able  to
 understand  what  is  happening  m  our
 country:  the  wind  of  change  that  15
 going  across  our  ccuntry;  who  1s  able
 to  recognise  that  Parliament  is  sovere-
 ign,  that  Parhament's  powers  in
 re'ation  to  the  future  are  sovereign
 powers  Yes.  we  do  88  that.
 Those  who  are  able  to  see  that.  those
 who  are  able  to  give  that  importance
 to  those  areas  of  the  Const.tution
 which  eccord:ing  to  us  are  decisive  for
 taking  our  country  forward,  such  are
 the  Judges,  we  believe,  who  can  effec-
 tively  work  ang  help  us  in  the
 Suprerne  Court  This  1s  how  we  look
 at  it

 I  do  not  want  to  go  into  too  manv
 details,  but  some  facts  are  necessary
 to  ba  put  before  this  House.  Is  it  the
 hallmark  of  a  democratic  system  that
 a  judge  who  sits  on  the  Bench  of  a
 court  must  be  non-pohtical  ard  must
 have  nothing  to  do  with  politics?  Is
 that  the  hallmark  of  a  democrat‘c
 system?  I  use  the  words  ‘democtatic
 system’  in  the  sense  in  which  ह
 exists  in  the  United  Kingdom,  a  demo-
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 cratic  system  88  exists  in  Canada,  a
 democratic  .eyetent  ry  exists  in  the
 United  States,  a  democratic  system  as
 existe  in  Australia.  I  think  even  ac-
 cording  to  hon.  Members  on  the  other
 side  who  are  so  vociferous  or  so  ex-
 cited  over  the  whole  matter,  these  are
 countries  where  the  democratic  sys-
 tem  does  exist.  "What  is  the  position
 in  those  countries?  Why  do  we  not
 examine  it  honestly  and  fairly?  Let
 me  give  you  these  few  figures.
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 In  America,  26  judges  were  appoin-
 ted  to  the  Supreme  Court  between
 1933  an  1971.  22  of  these  26  belong2d
 to  the  party  of  the  President  in  power,
 whether  he  be  Republican  or  De-
 mocrat,  that  is  to  say,  were  members
 and  prominent  members  of  that  party,
 One  of  the  most  famous  judges  of  the
 United  States  Supreme  Court  recent-
 ly,  Chief  Justice  Warren  was  the
 vice-Presidential  candidate  of  the  Re-
 publican  party  in  1948,  ang  in  1952
 one  of  most  active  campaigners  for
 Gen  Dwight  Eisenhower  when  he  was
 elected  President,  and  in  1953  sat  on
 the  court  as  Cmef  Justice  and  indeed
 earned  a  very  high  reputation  ac
 Chief  Justice  in  defence  particularly
 of  the  rights  of  the  Negroes  on  tne
 one  hand  and  the  rights  of  the  in-
 dividual  on  the  other  Justice  Wil-
 liam  Dougles.  who  sat  for  40  years  on
 the  Bench  of  the  Supreme  Court  theie
 was  one  of  the  strongest  supporters  of
 Roosevelt  in  1933,  1934  and  1935,  after
 whith  he  was  appointed  to  tne
 Supreme  Court

 This  is  the  way  in  which  it  is  sum-
 med  up  in  a  book.  I  would  not  go
 imto  yt  further  hut  1  would  merely
 quote’  this:

 “The  reasons  why  Presidents
 have  chosen  particular  men  for  the
 Supreme  Court  vary.  Ideology  ha:
 often  played  an  important  role  in
 determining  the  nominee,  though
 often  other  factors  appear  to  have
 been  just  as  decisive,  Politi-
 cal  rewards,  personal  friendship.
 party  service,  even  prior  judi-
 cial  experience  have.  been  major
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 justificationg  that  Presidents  have
 made  for  their  Supreme  Court
 selections  from  among  the  members
 of  their  own  solitical  party.”.

 We  also  did  it  only  in  one  case,  and
 we  appointed  one  on  this  gide  of  the
 House,  a  Member  of  the  Congress
 party,  and  we  plead  guilty  for  that;
 once,  we  appointed  a  Member  of  Par-
 hament  as  judge  of  the  Supreme
 Court,  no  less  a  person  that  Shri
 Sadanandan  Hedge  himself.

 Obviously,  therefore,  at  least  in  thé
 United  States,  politics  does  play  an
 important  part  in  the  selection  of
 judges  to  the  Supreme  Court.  Now,
 let  us  leave  America  and  let  us  go,  let
 us  say,  to  the  United  Kingdom,  the
 home  of  democracy  or  the  birthplace
 of  the  Anglo-Saxon  judicial  system
 What  do  they  do  there?  In  his  book
 The  Machiner  of  Justice  in  Englend,
 Mr  Jackson  writes—ths  1  a  well
 known  and  authoritative  book  on
 English  Justice—

 “The  best  post  of  all,  that  of  the
 Lord  Chief  Justice  15  virtually  a  re-
 ward  for  political  service  It  goes
 by  way  or  nght  to  the  Attorney-
 General,  म

 v  ho  1s  a  Member  of  Parliament,  a  verv
 influential  member  of  the  Govern-
 ment  and  sometimes  a  member  of  the
 Cabinet  Jackson  comments

 “Hence  politics  may  not  only  sec-
 ure  a  greater  change  of  judicial  offi-
 ce  but  may  lead  direct  to  the  more
 desirable  offices,  A  system  of  pro-
 motion  would  perhaps  lead  to  far
 worse  result  Once  a  man  15  on  the
 Bench,  he  should  be  as  independent
 as  possible;  1  by  judicial  conduct
 pleasing  to  the  Government,  he
 mighty  secure  promotion  there
 would  be  the  chance  that  he  might
 be  always  thinking  of  his  future
 career  The  pressing  of  political
 claims  to  appointment  in  England
 does  at  least  end  when  the  appoint-
 ment  ie  made;  the  debt  is  paid  and
 the  political  account  is  closei.”
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 So,
 it

 ix  noimons ant  ne  less.
 What  about  Australix?  For  the

 last  seventy  years;-I  think  the  same
 gentieman  continues  as  Chief  Justice
 now  since  1968—severt  Chief  Justices
 have  been  appointed.  Out  of  them,
 two  were  memberg  of  the  House  of
 Representatives,  that  is,  Parliament
 and  also  Commonwealth  Miristers
 when  they  were  appointed.  One“  was
 a  member  of  the  House  of  Represen-
 tatives  and  Minister  before  appdint-
 ment,  though  later  he  was  promoted
 Chief  Justice.  Still  another  two  were
 members  of  the  legislature  before  they
 became  Chief  Justices.  Out  of  these.
 one  was  a  Minister.  So  I  think  we
 cannot  very  well  say  there  was  a  sharp
 dividing  hne  in  Austraha  between
 politics  and  the  Bench.

 Canada  44  judicial  appointments
 betwéen  1940  and  ‘1960  to  State  High
 Courts,  that  is  provincia)  Courts,  and
 the  Supreme  Court  of  Canada.  25
 had  known  political]  views  22  had
 elected  polstical  positions,  many  of
 them  of  provincial  Cabinets  Five  9९
 major  political  positions  in  this  period
 former  federal  Cabinet  Ministers,  that
 ts  the  Union,  as  it  were,  Cabinet  Min-
 isters,  and  one  a  former  provincial
 Premier  Out  of  17  persons  appointed
 to  the  Supreme  Court  of  Cannda,  10
 were  oppointeg  directly  to  the  Supre-
 me  Court  most  of  them  with  previous
 political  experience  and  career

 So  let  us  net  start  from  the  pos{-
 tion  that  the  hall-mark  of  the  demo-
 cratic  system  is  a  Chinese  wall,  a
 sharp  dividing  line,  between  politics
 on  the  one  hand  the  Bench  ण  the
 other  But  of  course,  our  tradition  1
 not  the  same.  I  do  not  recommend
 that  more  Hegdes  should  be  put  on
 the  Bench,  not  at  all.

 SHRI  ATAL  BIHARI  VAJPAYEE
 Mr,  Ray  should  be  made  Chief  Justice

 SHRI  S.  MOHAN  KUMARAMAN-
 GALAM:  Perhaps  on  के  future  ooca-
 sion  1*  some  hon.  members  show  merit
 in  law  and  skill  in  it,  we  may  even
 appoint  one  from  there.  Do  not  lose
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 hope.  But  we  in  India  have  not  ad-
 opted  this  course.  Barring  Hegde,  we
 have  not.  I  do  not  think  we  probably
 will,  But  we  are  entitled  surely  to
 Jook  into  the  philosophy  of  a  Judge.
 We  are  entitled  to  look  into  his  out-
 look.  We  are,  entitled  to  come  to  the
 conclusion  that  the  philosophy  of  this
 dudge  is  forward.looking  and  of  that
 Judge  backward-looking  and  to  decide
 that  we  will  take  the  forward-looking
 Judge  and  not  the  backward-looking
 Judge  Surely  that  much  of  freedom
 at  least  should  be  given  to  us,  without
 saying  that  we  have  raped  democracy,
 that  we  have  gone  against  all  the
 principles  of  the  democratic  way  of
 hfe  Surely  that  much  generosity  we
 can  expect  from  your  side  This  is
 the  way  आ  which,  I  think,  we  should
 Joo<  at  it.

 Let  me  come  finally,  because  I  think
 7  cannot  keep  away  from  it,  refer  to
 the  very  interesting  statement  made
 by  our  good  friend,  I  must  cal]  him
 का  Hegde’  because  I  think  he  has
 now  been  elevated  from  ‘Mr  Justice
 Hexde’  to  ‘Mr  Hegde’  There  1s  णा»
 thing  about  "egdes  statement,  अ  you
 read  it  carefully  and  objectively  If
 ar-  thing  3t  does,  it  breathes  politics
 from  the  first  to  the  last  word  not
 law  That  1s  very  clear,

 AN  HON  MEMBER  Dirty  politics

 SHRI  S  MOHAN  KUMARAMAN.-
 GALAM  None  but  a  politician  could
 १४  said  what  he  has  said

 SHRI  ATAL  BIHARI  VAJPAYEE
 After  resigning

 SHRI  S  MOHAN  KUMARAMAN-
 GALAM  He  thinks  that  the  Prime
 Mnuster  has  got  an  ‘animus’  against
 him  because  he  decided  a  small  inter-
 locutory  matter  in  an  election  peti-
 tinn,  not  an  election  petition,  let  us
 be  clear.

 SHRI  SHYAMNANDAN  MISHRA:
 Everybody  understands  it.

 SHRI  S.  MOHAN  KUMARAMAN-
 “GALAM:  I  know  my  facts.

 Chief  Juste  of
 India  (Dis.)

 Now  the  trouble  is—it  is  interesting
 फ  read  what  he  has  said:

 382

 “I  cannot  give  any  conclusive
 proof”—

 he  cannot  give  it~

 “but  I  am  convinced  that  she  is
 quite  piqued  with  me”.

 I  am  a  bit  worried,’  because  listeaing
 to  my  good  friend,  Shn  Madhu  Limaye
 also,  1  was  a  bit  worried  because  he
 has  formed  a  high  opinion  of  Justice
 Grover  because  Justice  Grover  decid~
 ed  a  case  in  his  favour.  He  thinks
 that  the  Prime  Minuster  is  piqued  with
 him  because  he  decided  a  case  against
 her  (Interruptions)

 SHRI  PILOO  MODY  Which  makes
 both  of  them  human,

 SHRI  S  MOHAN  KUMARAMAN-
 GALAM  The  trouble  15  that  neither
 Mr  Masthu  Limaye  nor  Mr  Hegde

 PROF  MADHU  DANDAVATE  In
 one  case  liberty  was  involved,  in  the
 other  case,  corruption  was  involved

 SHRI  S  MOHAN  KUMARAMAN-
 GALAM  I  think  2  will  be  helpful  if
 you  would  advise  your  friend  when
 you  meet  him  next,  because  he  15  not
 here  at  the  moment  that  he  and  his
 friend,  Justice  Hegde,  should  not
 yudge  the  Prime  Munster  by  that
 standard  The  Prime  Minister  does
 not  take  a  like  or  a  dishke  to  a  Judge
 on  the  basis  of  what  the  Judge  de-
 cides  ‘That  1s  irrelevant,  that  15  not
 in  the  picture  It  1s  unfortunate  that
 you  should  have  descended  to  that
 level  that  you  look  at  things  m  that
 way.  It  1s  a  sort  of  hittmg  at  the
 ground  level,  try  to  lift  yourself  up  if
 you  can.

 I  look  also  with  a  certain  amount
 of  sorrow  at  the  way  Justice  Hegde
 has  charged  me  and  charged  of
 course,  my  colleague,  the  Law  Minis-
 ter  1  am  supposed to  have  used
 ‘democracy  as  a  cover’,  whereas  with
 him  it  3  an  ‘article  of  faith’.  I  do
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 not  quarrel  with  it.  He  has  charged
 me  with  having  the  aim  of  ‘sabotaging
 the  present  Constitution’,  that  I  have
 entered  the  Congress  Party  only—I
 Quote—as  ‘an  act  of  strategy  to  cap-
 ture  power  from  within’,

 SHRI  P{LOO  MODY:  Correct.

 SHRI  S,  MOHAN  KUMARAMAN-
 GALAM:  Of  course,  I  have  been
 hearing  this  all  along  from  Shri  Piloo
 Mody  and  Shri  0.  F.  Karaka,  the
 two  most  voluable  people  on_  this
 question.  I  have  enjoyed  it.  They
 hold  these  political  views  and  so  na-
 turally  they  have  been  airing  these
 views.  But  now  I  realise  that  apart
 from  these  two  gentlemen  whose  pre-
 judices  always  blinded  their  political
 vision,  there  1s  a  third  one.  So,  let
 him  go.  I  have  no  objection;  none
 at  all.  (Interruptions)  Mr.  Piloo
 Mody  talks  of  four  Marx  brothers;
 1  can  now  talk  of  three  blind  mice;
 D.  F.  Karaka,  Piloo  Mody  and  Sada-
 nanda  Hegde.  That  is  all  I  can  say
 about  it.

 Anyway,  to  come  to  more  serious
 things;  leave  alone  all  these  petty,
 personal  attacks  which  unfortunately
 arags  Mr.  Hegde  down’  1  can  only
 express  my  sympathy;  I  can  sympa-
 thise  with  him.  After  all,  he  thinks
 he  has  been  a  little  cheated  out  of  the
 fruits  of  his  job  which  he  was  expect-
 ing;  the  fruit  of  Chief  Justice-ship  to
 land  in  his  lap  which  unfortunately
 we  have  taken  away  from  him  Na-
 turally,  he  is  bitter.  It  is  human  na-
 ture.  I  do  not  quarrel  with  him  for
 that,  But  the  most  important  thing
 that  he  said  was  this;  that  India  could
 only  survive  with  a  strong  oppositon;
 enlightened  public  opinion,  a  critical
 and  independent  judiciary.  Accord-
 ing  to  him,  there  is  no  strong  opposi-
 tion.  with  apologies  to  you  all  sitting
 there.  There  is  no  enlightened  public
 ovinion,  because  50  per  cent  of  our
 people  are  illiterate.  I  wish  Mr.  Hegde
 would  go  to  the  countryside  and  talk
 to  the  electors,  and  then  he  will  rea-
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 lise  how  wise  our  people  are,  literate:
 or  illiterate,  They  know  their  inter-
 ests  much  better  than  Mr.  Hegde
 does.  ञ

 Finally,  Mr.  Hegde  says  there  is  no‘
 press.  The  gentlemen  up  there,  mem.
 bers  of  the  fourth  estate,  will  please
 understand  that  their  only  freedom  in
 India  is  to  praise  Government;  every
 day,  we  read  the  newspapers,  and  we
 find  them  full  of  praise  for  the  Gov-
 ernment;  nothing  else!  What  a  lovely
 situation  would  it  be?  But  this  ts
 how  Mr.  Hedge  looks  at  things.  What
 ate  we  to  do  with  a  man  who  is  not
 able  to  read  the  newspapers  properly
 and  says  that  newspapers  are  only
 ful  of  praise  for  the  Government
 But  fortunately  or  unfortunately,  I  do
 not  go  further  into  it,  we  like  this
 controversy;  we  like  the  heat  of  con-
 troversy  out  of  which  truth  emerges.
 But  for  Mr.  Hegde  to  cheat  himself
 and  deceive  himself,  to  what  end?  ए1-
 timately,  he  says  there  15  no  opposi-
 tion;  so  you  are  out,  No  press:  they
 are  out:  No  people;  India  is  out  Sa,
 what  is  left?  Mr.  Hegde.  Therefore,
 we  have  the  judges,  They  are  to  pro-
 tect  you,  because  you  are  10  use  to
 protect  yourselves  They  are  to  pro-
 tect  the  law;  the  people  are  alsn  no
 use  They  cannot  protect  themselves,
 and  they  have  tn  protect  the  peopl:
 And  now,  because  he  cannot  protect
 them,  hecause  he  did  not  become  Chief
 Justice—of  course  as  Chief  Justic>  he
 ean  but  as  a  judge  he  =  cannot—  here
 comes  a  Gala  had  of  democracy  to  lead
 the  great  army  that  is  going  to  protect
 it.  But  how  can  he  protect  them  out-
 side?  Only  judges  can  protect.  are
 cording  to  him.  Wow  political  is  this
 approach”  That  ic  what  I  want  to
 say.  How  political?

 All  the  other  things  he  said  are
 products  of  bitterness;  are  products  of
 disappointment;  products  of  sorrow.  1
 forget  them.  They  do  not  matter.
 But  it  is  not  a  question  of  forgiveness
 here.  It  is  a  question  of  understand-
 ing;  of  assessment  of  the  matter,  how
 political  he  is.  Naturally,  are  we  to
 be  surprised  that  even  Hindustan



 385  Appointment  of  VAISAKHA  12  195  (SAKA)

 Times,  no  great  defender  of  the  Gov-
 ernment,  no  great  supporter  of  the
 Prime  Minister,  should  say  that  “the
 intemperate  and  injudicious  statement
 issued  by  Mr,  K.  S.  Hegde  on  Tuesday
 leaves  an  objective  reader’—I  am
 naturally  not  an  objective  reader!—
 “with  the  feeling  that  perhaps  it  is
 just  as  well  that  this  particular  judge
 Was  passed  over.”

 SHRI  SHYAMNANDAN  MISHRA:
 Which  paper  is  it?

 SHR]  s.  MOHAN  KUMARAMAN-
 GALAM:  I  am  entitled  to  read  what  1
 want;  you  are  entitled  to  read  what
 you  want,  It  is  Hindustan  Times.

 SHRI  SHYAMNANDAN  MISHRA:
 The  person  who  served  the  Prime
 Minister  is  the  editor  of  that  paper.

 MR.  SPEAKER:  Mr  Mishra,
 you  please  sit  down?  1  has
 going  very  peacefully.

 will
 been

 SHRI  5.  MOHAN  KUMARAMAN-
 GALAM:  I  adopt  the  argument  in
 that  paper.  They  say....

 SHRI  S.  A.  SHAMIM  (Srinagar):
 I  take  my  hats  off  to  that  editor.
 Long  live  that  editor.  (Interruptions)

 SHRI  S.  MOHAN  KUMARAMAN-
 GALAM:  1  hope  you  will  be  happy
 with  that  certificate.  Keep  it.

 I  have  always  heen  amused  at  wat-
 cuing  Mr.  Shamim  because  he  gets  up
 in  the  House  in  such  a  temper  as  if  he
 कू  going  to  throw  everything  at  us.
 and  then  sits  down  and  smiles.  That
 shows  how  seriously  he  takes  himself.
 Why  should  we  take  him  more
 seriously?

 Anyway  there  is  one  last  thins
 which  I  want  to  say.  Shri  Hegde  in
 the  course  of  his  rather  extended  con-
 ference  yesterday,  expressed  his  ap-
 prehension  (Interruptions)

 SHRI  SHYAMNANDAN  MISHRA:
 Is  it  a  personal  discussion?

 MR.  SPEAKER:  What  else  is  there?
 587  LS—13,
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 SHRI  SHYAMNANDAN  MISHRA:
 This  kind  of  observation  coming  from
 the  Chair  is  wrong.  Then  we  will  also
 do  so...  (Interruptions)

 MR.  SPEAKER:  It  has  been  a  very
 orderly  discussion.  If  you  want  to  do
 hke  this,  I  will  not  be  able  to  help  you.
 I  requested  you  in  the  beginning  to
 listen  to  each  other  without  interrup-
 ting  each  other  frequently...(Inter-
 ruptions )

 SHRI  SHYAMNANDAN  MISHRA:
 Your  observations  are  not  in  keeping
 with  the  dignity  of  the  Chair.

 MR,  SPEAKER:  When  he  has  got
 notring  to  say,  he  casts  reflections  on
 the  Chair..  (Interruptions).  He  has
 absolutely  nothing  to  say.  That  is
 why  he  15  fighting  with  the  Chair
 wathout  any  reason.  He  should  =  sit
 down.

 SHRI  SHYAMNANDAN  MISHRA:
 I  cannot  be  browbeaten  by  you  like
 this.

 mat  आन  नक  आप  की  रूलिंग  नहीं

 हई  जिसका  हमें  आउट  होता  ।

 SHRI  SAMAR  GUHA  (Conta):
 It  1s  very  unbecoming  of  the  Chair  to
 show  his  temper  like  this.

 SHRI  SHYAMNANDAN  MISHRA:
 You  must  observe  some  impartiality.

 MR  SPEAKER:  Everybody  was  lis-
 tening  to  Mr.  Madhu  Limaye  with
 patience.

 AN  HON,  MEMBER:  He  was  inter-
 rupted.

 SHRI  SAMAR  GUHA:  We  have
 every  right  to  express  our  judge-
 ments,  He  has  no  right  to  denigrate
 the  whole  Parliament  in  the  manner
 he  15  doing....  (interruptions).

 MR.  SPEAKER:  The  debate  was
 going  on  very  peacefully  I  never  in-
 terrupted.  I  never  said  a  word  about
 any  speaker.  I¢  does  not  look  nice  to
 interrupt  like  this.
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 SHRI  SHYAMNANDAN  MISHRA:
 Mr.  Madhu  Limaye  was  interrupted.

 MR.  SPEAKER:  Don't  behave  like
 this,

 SHRI  G.  VISWANATHAN  (Wan-
 diwash):  On  a  point  of  order.  There
 is  nathing  objectionable  in  the  Minis-~-
 ter  taking  such  a  long  time.  Even
 tomorrow  or  the  day  after  tomorrow
 he  can  speak.  Our  objection  is  only
 this.  He  has  taken  15  to  20  minutes
 on  Mr.  Hegde  alone.  Now  he  has
 proved  hig  enmity  towards  Mr.  Hegde
 Why  shovld  he  further  waste  the
 time  of  tie  House?  Let  him  go  to
 other  ports.

 श्री मधु  ।लीमन  (अदा।  :  धा यक्ष

 महोदय 5  मिनट  हो  भये  मैं  व्यवस्था के
 जिए  खड़ा  ह  ।  मैत्र  पहले  कभी  यट  नह
 देखा  कि  कोई  आदमी  यवस्था  के  अन  पर
 काड़ा  होता  &  तो  उसको  5  मिनट  इन्तजार

 करना  पढे  »

 अध्यक्ष  महोदय
 रस्मे  क  हुड

 ह्य्ब  er  ना  प्रश्न

 शी  मघ  लिमये  मेरा  व्यवस्था

 का प्रशन  यह  हैकि  जब  श्री  मोहन  कुमार
 मसला  को  एक  दफ़ा  इन्होने  टोका  ६: 1  आप

 इतने  उत्तेजित  हो  गए.  और  मुझे  दर्जनों
 बार  यह  लीग  टोक  रहे  थे।  मेरा  व्यवस्था
 का  प्रश्न  है  उस  पर  आप  निर्णय  दीजिए  ।

 (व्यवधान)  इन  को  आप  चुप  करवाये।

 मेरा  कहने  का  मतलब  यह  है  शि  मदन
 में  जिन  लोगो  की  सख्या  कम  है  उस  के
 अधिकारों  की  रक्षा  करना  सभापति का
 काम  है  I  जब  मैं  बोलता  हूं  तो  लोग
 दर्जनों  बार  मुझ  को  टोकने है  और  आप
 उत्तेजित  नहीं  होने।  ६.1  धन  को  भी

 अनुशासित  कीजिए  i  इन  की  बात  औ

 हम  सुनना  चाहने  हैं  क्यों  यह  नाके  की

 है  बहम  की  जगह  है  ft  मन  की
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 तो  दर्जनों  आर  आप  रोकते  हैं,  एक

 वाक्य  पूरा  नहीं  होने  देते।  अभर  यही
 तरीका  होगा तो  हम  लोग भी  हत्या
 करेग े|

 अध्यक्ष  महोदय:  जो  लोग  इंटरनेट
 करने  लगे  मधु  मिले  जी,  शुरू  मे  कहा
 था  कि  आप  ऐसा  नहीं  कर  सकते,  बिल्कुल
 गलत  है।  अगर  आप  किसी  के  बारे मे
 कोई  बाते  करेंगे  इम  तरह  तो  यह  नहीं
 चलेगा  7  और  यह  देखिए  बोल  रहे  थें
 कुमार मग लभ साहब  तो  इन  को  जब  कहा
 तो  इन  को  और  कोई  सूझा  नही  सिवाय
 चेयर  से  लड़ने के  1

 औ  ध्यासनवन्त मिश्र.  हम  कमजोर
 नहीं  है,  अकेले  भी  हम  लडने  के  लिए  तैयार
 हैं।  (व्यवधान )

 MR  SPEAKER:  Please  sit  down.  I
 am  not  calling  you,

 af  मधु  लिमये  इस  सदन मे  विवाद
 और  नके  चलने  दीजिए,  यह  हुस्लदवाजी

 बन्द  करवायी  जाय ।

 अध्यक्ष  महोदय  अगर  कोई  मेम्बर

 किसी  को  छेड़ने  वाली  यात  करेगा  तो  उस

 कोखुद  समझना  चाहिए  कि  उम  को  ऐसा
 नहीं  करना  चाहिए ।  और  अगर  आप
 करेगें  तो  चेयर  हैन्पलैस  हो  जाती  है  ।

 माननीय  महन  कुमार  मसला जी
 विषय पर  बाल  रहे  थे,  शी  हेडगे  के  हिफ़ेंम

 पर  बोन  रहे  थे  तो  किसी ने  नही

 रोका अब  यह  शी  हमें  की  दूसरी  साइड

 पर  वास्ते  है  तो  आप  नोचते  है।  यह  क्या

 बात  है  ?  अब  और  क  काम  नहीं  है  ?

 शी  श्यामनग्दन  मिश्र:  और  जब
 प्राइम  मिनिस्टर की  बातें  होने  लगी तो
 मालूम  होता है  ....  (व्यवधान )
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 am  महोदय :  मैं  दोनों  तरफ़
 की  आत  सोचता हूं  ।

 I  also  represent  the  other  side.  1
 am  speaking  for  both  sides—not  only
 for  one  side,  Please  sit  down.

 SHRI  PILOO  MODY:  Mr.  Speaker,
 Sir,  if  you  will  permit  me  for  a  mo-
 met,  there  1s  y  difference  between  a
 legitimate  interruption,  interjection
 and  the  sort  of  barrackine  that  you
 have  been  hearing,  of  late.  A  person
 occupying  the  chair  should  be  con-
 versant  with  what  is  happening.

 MR.  SPEAKER:  You  please  अंध
 down  Won't  advise  me.

 19  hrs.

 SHRI  SAMAR  GUHA:  There  is  a
 convention  and  also  a  rule  that  while
 speaxir.;  on  the  floor  of  the  House,
 no  member  will  puint  to  the  press
 gallery.  In  his  exuberant  mood  to
 proparate  a  particular  philosophy
 which  should  be  the  criterion
 for  choosing  a  new  Chief  Jus-
 tice.  Mr.  Kumarumangalum  pointed  to
 the  pres»  gallery  not  once,  not  twice,
 but  thrice  ang  vou  in  your  wisdom
 dnl  not  say  anything  ubout  this  viola-
 tron  of  the  convention  and  rules  of
 procedure  I  want  to  know  whether
 a  member  is  entitled  while  making  a
 speech  ww  ‘point  out  to  the  press  gal-
 lery.

 MR.  SPEAKER:  This  is  no  point  of
 order.  Some  members  are  all  the
 time  looking  at  the  press  gallery
 while  speaking.

 SHRI  S.  M.  BANERJEE  (Kanpur):
 My  point  of  order  is  this.  Some  hon
 Members  have  raiseq  the  question
 why  the  name  of  Shri  Hegde  has  been
 mentioned  many  times.  After  all,
 we  are  discussing  the  three  Judges
 and  one  of  them  is  Mr.  Justice  Hegde
 ant  his  conduct  has  to  be  discussed.
 We  cannot  discuss  the  Judges  who
 have  not  resigned.  Secondly,  I  want
 your  ruling  on  another  point.  Shri

 Chief  Justice  of
 India  (Dis.)

 Samar  Guha  has  asked  whether
 members  could  show  their  hands  to
 the  press  or  should  they  show  their
 eyes?

 MR.  SPEAKER:  In  the  subject  we
 ure  discussing  we  cannot  help  men-
 tioning  the  names.  So  far  as  looking
 at  the  press  is  concerned,  sitting  here
 1  always  see  that  some  members  all
 the  time  look  at  them.  How  can  I
 help  that?  I  do  not  like  it.  But  I  see
 that  some  members  do  it  all  the  time.

 SHRI  ह  5  CHAVDA  (Patan):
 When  I  3  us  speaking  on  President’s
 Rule  in  Gujarat  I  pointed  to  the
 press.  At  that  time  the  Deputy-
 Speaker,  who  was  in  the  Chair,  ask-
 ed  me  not  to  point  to  the  press.  That
 was  the  ruling  given  at  that  time.

 MR  SPEAKER:  Then  he  pointed
 out  in  his  speech  to  the  Members  of
 Parliament  and  he  pointed  out  also
 to  the  press  as  part  of  it  in  his  speech.
 He  was  not  doing  1¢  to  get  his  speech
 reported;  he  was  mentioning  it  in  the
 context  of  his  speech.

 39°

 st  शंकर  दयाल  सिह  (खतरा)  :

 धाक  महोदय,  मेंरा  ठा वस् था  का  पश्न  है।
 अभी  माननीय  राजस्व  श्री  मधु  लिमये
 ने  कहा  हैं  कि  हल्तश्वाजी  नहीं  होनी
 चाहिये  i  मेरा  निवेदन है  कि  कार्यवाही  से
 उस  चाँद  को  हटा  दिया  जागे

 SHRI  #  MOHAN  KUMARA-
 MANGALAM:  Mr  Speaker,  may  I
 continue  after  this  interlude?  1  was
 commenting  on  Mr  Hesde's  _  state-
 ment  that  h>  hag  no  confidence  in  the
 Government  He  has  no  confidence  is
 the  apposition,  he  has  no  confidence
 m  the  people  and  he  has  confidence
 only  nie  himself  and  the  Court.  There-
 fore.  only  the  courts  can  correct  the
 executive;  that  is  his  theme.  Now,  if
 the  courts  alone  are  to  correct  the
 executive,  then  we  will  have  conti-
 nued  confrontation.  Is  that  the  way
 he  is  looking  at  the  future?  I  think
 that  is  the  way  he  looks  at  it,  That
 shows  hig  philosophy  and  I  think  it  is
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 just  right  that  we  have  done  what
 we  have  done,

 One  final  thing.  Shri  Hegde  has
 charged  “possibly  my  telephone  was
 being  tapped  and  my  movements  were
 being  watched”,  He  has  used  the
 word  “possibly”  because  he  seems  to
 have  that  sort  of  feeling.  Let  me
 assure  him  ang  let  me  assure  the
 Members  of  this  House  that  his  tele-
 phone  is  not  bugged  and  his  move-
 ments  are  not  watched.  We  have
 better  things  to  do  in  our  country
 than  doing  all  these  things.

 SHRI  SAMAR  GUHA:  How  can  he
 say  that  the  telephoneg  are  not  being
 tapped?  My  telephone  is  being  tap-
 ped,  as  also  that  of  some  other  hon.
 Members...  (interruptions)

 SHRI  S.  MOHAN  KUMARA-
 MANGALAM:  What  then  are  the
 conclusions  that  I  press  on  the  House
 in  this  matter?  I  would  lke  to  put
 before  the  House  the  final  conclu-
 sions.  Firstly,  it  1s  not  an  essential
 pre-condition  to  the  proper  working
 of  the  democratic  system  that  the
 Chief  Justice  must  be  appvinted  on
 the  basis  of  senionty,  but  on  the  con-
 trary,  such  a  practice  can  only  lead
 to  harmful  consequences,  95  the
 wrong  man  may  well  be  appointed
 by  the  accident  of  semority,  and
 seniority  often  means  that  no  Judge
 will  serve  for  a  long  enough  period  to
 give  continuity  and  leadership  to  the
 court.  Secondly,  it  is  not  an  essen-
 tial  pre-condition  to  the  proper  work-
 ing  of  the  democratic  system  that  a
 judge  prior  to  appointment  should  be
 innocent  of  political  views  or  convic-
 tions,  if  at  al]  it  is  possible  to  find
 such  a  person,  and  certainly  Shri
 Hegde  does  not  belong  to  this  cate-
 gory.

 Thirdly,  some  knowledge  of  public
 affairs,  of  the  larger  things  that  move
 the  minds  and  passions  of  millions,  is
 an  important  qualification  for  appoint-
 ment  to  the  highest  court  of  the  land
 for  such  has  to  be  the  philosophy  of
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 the  Judge,  his  attitude  to  life  and  to
 the  future  of  our  counfry.

 Fourthly,  it  is  entirely  within  the
 discretion  of  the  Government  of  the
 day  to  appoint  the  person  considered
 in  its  eyes  as  the  most  suitable,  as
 having  the  most  suitable  philosophy
 or  outlook,  to  oceupy  the  highest  judi-
 cia]  office  in  the  country.

 Fifthly,  the  gost  important  feature
 of  the  functioning  of  a  court  is  its
 certainty  and  stabilty  in  relation  to
 the  major  and  vita]  questions  of  law.
 This  is  very  important  so  far  as  the
 highest  court  of  our  country  is  con~
 cerned,

 Sir,  I  have  done.  The  heat  and  dust
 of  controversy  over  the  appointment
 of  the  present  Chief  Justice  will  die
 down  and,  I  have  no  doubt  in  my
 mind,  that  this  departure  from  an
 obviously  wrong  convention  and  prac-
 tice  later  when  the  history  of  our
 country  and  of  our  courts  ts  to  be
 written,  will  be  a  landmark  in  the
 history  of  our  country  10  the  =  sense
 that  1  opened  up  a  debate  0  the
 rightness  and  wroneness  of  the  con-
 vention  and  uncovered  the  real  rea-
 ‘ons  that  must  move  a  Government
 in  making  appointments  to  a  hgh
 office  of  this  kind,

 The  very  character  of  this  contro-
 versy  will  lead  to  a  spread  of  hnow-
 ledge  regarding  the  matters  at  issue
 thouch,  unfortunately,  much  of  the
 arguments  and  passions  being  expen-
 ded  today  is  without  studying  the
 facts,  what  happens  in  a  democratic
 systeny  Unterruptions)  This  is  my
 view.  1  am  entitled  to  express  it  be-
 fore  you.

 One  last  quotation.  This  is  very
 crucial  in  understanding  the  mind  of
 any  Judge.  Justice  Cardozo  says:

 “Deep  below  consciousness  are
 other  forces,  the  likes  and  the  dis-
 likes  the  predilections  and  the  pre~
 judices,  the  complex  of  instincts  and
 emptions  and  habits  and  conyic-
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 tions,  which  make  the  man,  whe-
 ther  he  be  litigant  or  judge.”

 —or  a  Member  of  Parliament.

 MR,  SPEAKER:  We  had  ailotted
 6  hours  for  this  discussion.  ए  to
 what  time  do  you  want  to  sit?  You
 want  to  finish  today  or  continue  it  on
 Friday?

 SHRI  SAMAR  GUHA:  Sir,  my
 Half-An-Hour  Discussion  on  land  re-
 forms  has  been  shifted  to  Friday.  This
 discussion  is  to  continue  on  Friday.  I
 am  afraid,  my  Half-An-Hour  Discus-
 sion  will  be  again  postponed.

 MR.  SPEAKER:  It  is  unfortunate.
 Every  time  your  Half-An-Hour  Dis-
 cussion  is  put,  something  or  other
 urgent  comes  up.

 SHRI  SAMAR  GUHA:  This  land
 reforms  is  a  very  important  subject.

 MR.  SPEAKER:
 want  it?

 SHRI  SAMAR  GUHA:
 tomorrow,

 MR  SPEAKER:  I  am  sorry.  Tomor-
 row,  we  have  got  the  Finante  Bill

 SHRI  SAMAR  GUHA:  If  this  dis-
 cussion  is  taken  up  on  Friday,  my
 Half-An-Hour  Discussion  will  be  again,
 shifted.

 MR,  SPEAKER:  I  am  told  the
 Minister  will  not  be  here  on  Friday
 If  the  Minister  1s  not  there,  there  15
 no  Use  of  taking  it  up  on  Friday
 1  think.  we  shoul?  take  it  up  next
 week,  cither  on  Monday  or  Tuesday.

 SHRI  SAMAR  GUHA:  May  I
 seek  ycur  protection,  Sir?  This  has
 been  postponed  twice.  Why  van  the
 Minister  not  be  present  on  Friday?

 MR  SPEAKER:  We  had  fixed  _  it
 for  today  and  the  Minister  is  present
 today.  And  today  we  deride  to  post-
 pone  it.

 SHRI  SAMAR  GUHA:  It  was  not
 communicated  to  me  that  the  hon
 Minister  would  not  be  present  on  Fri-

 When  do  you

 Let  it  be

 Chief  Justice  of
 India  (Dis.)

 day.  Land  reforms  is  a  very  im-
 portant  matter....
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 MR  SPEAKER:  I  am  sorry,  we  can-
 not  have  it  on  Friday  because  the
 Minister  will  not  be  here  on  Friday.
 We  shall  have  to  shift  it  to  next
 weex.  (Interruptions)  Or,  we  can  take
 it  up  right  now.  Are  you  prepared?

 SHRI  SAMAR  GUHA:  Today,  it  is
 not  possible.  I  was  given  the  impres-
 sion  that  it  would  not  be  taken  up
 today.  I  cannot  make  an  impromptu
 speech.  (Interruptions)  We  can  have
 it  tomorrow,

 अध्यक्ष  महोदय:  कल  तो  मुदिका है  ।

 तो  आधा  रात  तक  बैठने  को  तैयार

 आप  बैठने  को  तैयार  हों  तो

 (व्यवधान)

 Mr.  Pilso  Mody  wants  to  Speak.
 Will  tne  Minister  keep  sitting  for  some
 more  time?  I  will  adjourn  the  Hause
 after  Mr,  Piloo  Mody  has  finished  his
 speech.

 SHRI  PILOO  MODY  (Godhra).  i
 was  considerably  entertained  by  the
 performance  put  forward  by  the  star
 performer  of  the  Congress  party
 There  is  ab:olutely  no  doubt  about
 it  at  all  that  he  has  received  a  112
 fime’s  traiming  in  propagating  his  ca-
 use  with  the  greatest  erudition  tha‘
 perhaps  this  House  has  ever  been
 fortunate  enough  to  witness.

 Nevertheless  his  arguments  are
 sonewhat  transparent.  1  think,  he  has
 admitted  in  a  very  simple  language
 that  the  Supreme  Court  as  it  existed
 in  India  was  a  moth-eaten  instution
 which  does  not  suit  his  philosophy.
 and,  therefore.  the  time  has  now  come.
 because  of  certain  confrontations,  cer-
 tain  differences  of  opinion,  that  have
 bern  held  between  the  Supreme  Ccurt
 and  Parliament,  when  we  should
 change  the  structure  of  the  Supreme
 Court  and  make  it  a  mouth-piece  of
 the  Government.  I  think,  he  has  made
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 his  case  very  clear,  and  I  do  not  see
 any  reason  why  he  gets  upset  if  Jus-
 tice  Hegde—even  though  he  may  not
 choose  to  call  him  justice  any  mcre—
 also  happens  to  state  the  same  thing.
 I  think,  this  is  all  that  the  Opposi-
 tion  has  been  accusing  the  Govern-

 ment  of—of  having  withdrawn  the  en-
 tire  basis  of  the  Supreme  Court  as  en-
 shrinedin  the  Constitution  of  India
 and  turned  it  into  a  mouthipiece,  a
 performer  on  behalf  of  the  Govern-
 ment.  Now,  that  is  his  avowed  attitu-
 de  towards  justice.  He  can  quote  from
 America,  he  can  quote  from  Australia,
 he  can  quote  from  New  Zealand,  he
 can  quote  from  Japan  but  he  cannot
 quote  from  the  Soviet  Union.  It  15
 quite  evident,  that  he  cannot  quote
 from  there  nor  can  he  transplant  it  in
 India  because  none  of  these  respecta-
 ble  countries  that  he  has  quoted  had
 Mrs.  Gandhi  and  the  Congress  Party
 functioning  in  them.  And  it  is  preci-
 sely  because  Mrs.  Gandhi,  supported
 by  these  three  Marx  Brothers  on  the
 Congress  Benches,  is  functioning  in
 this  country  and  the  influence  they
 have  had  in  shaping  or  mis-shaping
 the  democracy  of  this  country  that  it
 becomes  even  more  incumbent  that
 the  Supreme  Court  should  be  schedul-
 ed  isolated  and  kept  out  of  the  grab-
 bing  reaches  of  this  Government.”

 Believe  me.  Sir,  I  believe  10  social

 change.  But  1  believe  in  social
 change  for  the  people  and  not  for  the
 masters  and  this  is  the  basic  difference
 of  opinon  that  we  have  between  these
 desk-thumpers  on  the  one  side  and  the
 people  who  try  to  oppose  them  on  the
 other.  When  we  want  5008  change,
 we  want  a  social  change  for  the  people
 and  not  for  the  masters.  We  believe,
 we  may  be  right  or  wrong,  that  this
 change  shoulg  be  gradual,  it  should  be
 orderly  and  it  should  be  by  democra-
 tic  process—democratic  process,  and

 T  repeat  the  werd  ‘democrafi;  process’
 —but  how  is  Mr.  Mohan  Kumaraman-
 galam  to  know  what  is  democratic  pro-

 After  all,  social  change.  irres-
 pective  of  the  claims  that  may  be
 made  by  the  Treasury  Benches,  was
 not  invented  by  Mrs.  Gandh!  nor  ‘was

 cess?
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 tt  spurred  by  the  three  Marx  Bro-
 thers....

 AN  HON.  MEMBER:  Who  are  they?

 SHRI  PILOO  MODY:  Two  of  them
 arc  present  here  and  one  of  them
 was  sent  to  Benga).

 It  is  not  an  invention  of  theirs,  It
 started,  and  I  remind  the  hon.  Minis-
 ter,  at  the  time  of  the  Magna  Carta.
 as  far  ba’k  as  1215.  It  went  through
 the  first  Parliament  of  Simon
 fort,  it  went  through  the  French  Revo-
 lution  and  it  went  threugh  the  Ame-
 rican  Revolution  and  through  the  Great
 Reform  Bill  and  ultimately,  the  Code
 Nepolean  and  finally,  the  United  Na-
 tions  Charter  on  Human  Rights.  ulti-
 mately  ending  in  the  Constitution  of
 India,  the  Constitution  of  India  which
 for  the  first  time  gave  to  the  nation

 a  social  philosophy  and  enshrined  in
 that  Constitution  a  chapter  ०0०  the
 Directive  Principles  of  State  Policy.

 It  has  been  offen  argued  hy  these
 gentlemen  who  talk  a  lot  and  read
 little  that  the  Directive  Principles
 have  all  of  a  sudden  become  supreme
 Did  you  hear  the  antics  of  the  hon.
 Minister  over  there  who  said  that
 some  Judgés  think  it  is  here  and  some
 Judges  think  1  is  there?  11  is  very
 simple  why  our  Fundamental  Rights
 differ  from  the  rights  guaranteed  in
 the  Directive  Principles.  Only  pecause
 onc  is  inherent  and  can  be  found  in
 nature  and  the  other  requires  work
 on  the  part  of  Mrs.  Gandhi  and  her
 Ministers  to  bring  it  about.  The  Cons-
 tituticn  guarantees  us  the  right  10
 work.  How  does  the  right  to  work
 just  become  inherent  unless  you,  Mr.
 Mohan  Kumaramangalam  and  Mr.  Go-
 khale,  work  hard  to  see  that  everyhody
 ean  get  a  job  in  this  country?  And  this
 work  does  not  depend  on  merely  smea-
 ring  Justice  Hegde.  This  work  does
 not  depend  on  merely  smearing  the
 Opposition  ang  calling  them  all  man-
 ner  of  pames,  This  means,  work,  hard
 work,  In  the  fields,  hard  work  in  the



 307  Appointment  of  VAISAKHA  12,  1895  (SAKA)

 factories,  hard  work  in  the  offices  and
 most  cf  all,  hard  work  in  the  Minis-
 tries  which  will  create  the  sort  of
 jobs  that  the  Directive  Principles  had
 in  mind  to  provide  for  the  people  of
 this  country.

 We  talk  ubout  social  change.  Social
 change  will  come  in  with  cr  without
 Mr.  Mohan  Kumaramangulam  and  his
 colleagues,

 But  for  a  brief  aberration  of  perver-
 ted  totalitarian  theory  propounded  by
 Mr.  Karl  Marx,  picked  up  by  the  au-
 thoritariuns  to  disrupt  the  social  pro-
 gress  cf  eight  centuries  we  would
 have  been  well  on  our  way  today  of
 having  a  transfurmed  socicty,  with
 equality  and  justice  for  all.  Well,  I
 ean  say,  in  spite  of  the  brave  protes-
 tations  of  the  Minister,  that  this  coun-
 try  will  not  a°eept  his  theory  and  1
 will  not  accept  his  philosophy.  He  can
 go  and  find  himself  another  |  urlia-
 ment.  He  can  go  and  fing  himself
 another  country;  but  it  will  not  be
 India.

 Sir,  Mr.  Mohan  Kur:naramangalam
 has  said,  “let  us  have  committed
 judges.”  This  is  what  he  has  really
 said,

 SHRI  S.  MOHAN  KUMARAMAN-
 GALAM:  I  rise  on  a  point  of  order.
 Tt  is  not  a  question  cf  committed
 judges,  because  that  word  is  always
 misused.  1  did  not  say,  “committed
 judges “

 SHRI  PILGO  MODY:  I  would  like
 to  rorrect  the  Hon.  Minister.  While
 I  can  grant  him  the  word,  I  cannot
 grant  the  thought.  The  whole  purpose
 ef  his  speech  was  to  explain.  भा  the
 most  likeable  fashion,  if  I  may  say  so,
 that  this  era  has  gone:  we  must  have
 committed  judges,  judges  “who  believe
 in  us”  judges  “who  will  do  what  we
 say,”  judges  “who  think  what  we  do”.
 What  has  actually  happened,  he  has
 gone  even  beyond  the  scope  of  ccm-
 mitted  judges.  What  the  Government
 really  wants  is,  servants  of  their  mas-
 ters.  That  is  what  they  want.  They
 are  so  used  to  courtesies  and  having
 courtiers  bowing  and  scraping  in  front
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 ०1  them.  ‘They  talk  about  socialism,
 while  living  in  enormous  manz:ions,
 enjoying  a  salary  of  over  Rs.  12
 lakhs.  And  they  talk  about  us  being
 “right  reaction”  and  they  being  left
 adventurists  and  all  the  wisdom  and
 knowledge  through  the  quotaticns  of
 Cardozo,  ali  crammed  into  the  head
 of  the  Minister  himself.

 I  hang  my  head  in  shame.  What  sort
 of  Parlament  15  this?  1  beheve  that
 on  the  Congress  benches,  there  are
 something  like  200  lawyers.  Where  are
 they?  Have  they  lorgo*ien  their
 prcfession?  Have  they  forgotten  wnat
 1s  huppernng?  Has  some  lightning  mt
 them  dumb?  Where  are  these  200  law-
 yers?  Where  is  their  conscience?
 Where  is  their  conviction?  What  is  tne
 use  of  life  if  it  is  to  be  without  cour-
 uge?  What  is  the  use  of  education,  if
 it  is  to  be  without  character?  What  is
 the  use  of  social  status,  if  it  is  with-
 cut  reputation,  what  is  the  use  of
 privileges  if  they  are  to  be  without
 responsibility;  what  is  the  use  of
 rights  if  they  are  to  be  without  du-
 tues;  and  what  is  the  use  of  a  social
 philosophy  if  it  is  to  be  without  a
 social  conscience?  Individually  1
 van  cnly  say  that  they  are  ciphers;  but
 collectively,  they  behave  like  a  mob
 and  this  is  even  more  tragic.
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 I  have  seen  day  after  day  the  Frime
 Minister  sitting  in  this  very  Parlla-
 ment,  Ministers  of  Cabinet  rank,  Mi
 nisters  of  State  and  Deputy  Ministers,
 and  then  there  are  some  others  hang-
 ing  at  the  back  also.  They  sit  here,
 including  the  Minister  of  Parliamen-
 tary  Affairs,  day  in  and  day  out  and
 see  this  barra*king  section  over  here.
 And  they  do  not  think  that  this  is
 ciamaging  demecracy.  It  is  very  tragic.
 Either  they  must  admit  that  they
 have  no  control  over  their  own  mem-
 bers  or  they  must  acmit  that  barrack-
 ing  is  a  very  healthy  parliamentary
 practice  which,—just  as  they  have  per-
 verted  the  Supreme  Court—they  have
 decided  to  use  it  to  pervert  Parha-
 ment  itself,  To  say  the  least,  it  is’  a
 tragedy.

 Now,  why  has  this  happened?
 Why  has  one  judge  been  selected.  at
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 the  expense  of  another?  I  cannot  un-
 derstand  why,  because  the  judgment
 that  the  Supreme  Court  gave,  the  13-
 Member  Bench  of  the  judiciary  gave,
 was  a  great  and  histomc  judgment.  It
 may  be  that  there  were  many  judg-
 ments  and  it  may  he  that  it  took  some
 time  to  sort  them  out,  but  in  essence,
 it  gave  to  Government  almost  90  per
 cent  cf  what  it  wanted  with  certain
 restraints;  it  also  gave  to  the  citizens
 10  per  cent  of  what  they  yearned  for
 also  with  certain  responsibilitics  caat
 on  them,  And  yet,  having  got  such  a
 favourable  judgment  trom  the  Sup-
 reme  Court,  these  vultures  of  power
 were  not  satisfied;  they  hac  to  hit
 back  and  to  hit  back  with  a  sort  ०1
 venom,  vengeance  and  vindictiveness
 in  the  most  vulgar  display  of  all  the
 arrogance  of  power  that  has  ever
 been  seen.

 Ali  that  I  can  say  1s  that  if  the  col-
 lective  responsihihty  of  the  Govern-
 ment  dces  10  exist  in  it,  then  1
 think  that  1t  may  be  that  the  Prime
 Minister  who  does  not  understand  law
 or  economies  or  anything  else  has
 been  misled  by  the  Marx  Brothers  who
 are  constantly  at  her  elbow.  The
 judgement  was  a  product  of  social
 change.  There  was  a  time  when  the
 same  Justices  would  not  have  come
 up  with  the  same  judgment.  Sir,
 judgments  change  as  social  changes
 take  place  There  was  a  time  when
 Mr,  Kaldor  came  to  this  country  and
 recommended  that  the  highest  level
 of  taxation  should  be  45  per  cent
 Ten  or  fifteen  years  later,  a  hesitant
 Justice  Wanchoo,  sitting  on  a  hesitant
 commission  suggested  that  it  should
 be  75  per  cent.  This  is  a  direct  re-
 sult  of  social  change  and  social  think-
 ing.  Jt  was,  you  can  call  it  in  my
 language,  intimidation.  But  it  was
 change,  and  it  was  change  called  up-
 on  by  society.  They  are  not  satisfied
 with  this  sort  of  change;  they  want  0
 change  it  in  the  manner  which  Shri
 8  Mohay,  Kumaramangalam  has  re-
 ceived  a  life-time’s  training.  All  that
 I  have  to  say  is  that  he  can  sit
 where  he  js;  he  can  sit  even  higher
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 than  where  he  is,  and  he  can  become
 the  Deputy  Prime  Minister  of  this
 country,  and  he  can  even  become  the
 Prime  Minister  of  this  country,  but
 he  will  not  be  able  to  bring  about
 that  sort  of  change  in  India,  and  this
 is  the  challenge  that  I  throw  to  him.
 He  may  accept  it,  he  may  believe  me
 or  he  may  not  believe  me.

 Shrimati  Indira  Gandhi  and  the
 Mimsters  have  apologised.  They  have
 said  that  after  all  it  was  not  merit
 that  they  were  considering,  it  was
 not  seniority  that  they  were  con-
 sidering,  but  Shri  S.  Mohan  Kumara-
 mangalam  has  been  very  honest,  and,
 therefore,  I  thank  him.  I  appreciate
 honesty  wherever  I  see  at,  even  if  it
 ig  not  part  of  the  democratic  process,
 because  honesty  has  its  own  value,
 and  it  exists  on  its  own.

 The  other  day,  in  Lucknow  or  was
 it  in  Kanpur,  the  Prime  Mhmnister
 talked  about  how  she  wanted  to  bring
 Justice  to  the  poor  but  the  big  bad
 wolves  hke  me  in  the  form  of  right
 reaction  consisting  of  three  Members
 here  were  stopping  this  massive  man-
 date  uf  350  joined  by  God  knows  how
 many  from  this  side,  we  were  stop-
 ping  them  fiom  bringing  about  this,
 that  1s,  bringing  justice  to  the  poor.

 The  same  Law  Commission  which
 has  nuw  been  made  a  victim  of  poli-
 tical  manoeuvring  suggested  several
 methods  by  which  justice  could  be
 made  cheaper  in  this  country,  thr-
 ough  court’,  stump  duties,  methods
 by  which  luwyers  were  employed,
 the  time  element  and  80०  on.  Hus
 Government  tsken  a  single  step  in
 that  direction?  Where  15  ths  con-
 cern  fo.  the  poor  that  1  keep  =  on
 hearing  about  myht,  day  and  after-
 noon?

 SHRI  MADHU  LIMAYE:  You  find
 1  sit)  Maruti  socialism.

 SHRI  PILOO  MODY:  Shri  Madhu
 Limaye  has  found  me  the  answer,

 It  bas  been  proved—Shri  Mohan
 Kumaramangalam  instead  of  speak-

 ing  for  an  hour  and  a  half  could  have
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 taken  three  hours;  I  am  sure  he  is  MR.  SPEAKER:  The  House  stands
 capable  of  it,  it  would  have  made  no  adjourned  till  11  a.m.  tomorrow.
 difference—that  this  Government  has
 gone  mad.  Vinasa  kale  viparita  19.37  hrs.
 buddhi,  those  whom  the  God  wishes  to
 destroy,  He  first  turns  them  mad.  The  Lok  Sabha  then  adjourned  till
 That  is  what  is  happening  today  in  Eleven  of  the  Clock  on  Thursday,
 India.  May  3,  1973/Vasakha  13,  1895  (Saka).
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