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MR. DEPUTY-SPEAKER : You are
presenting your petition. At the same
time, how can you raise a point of
order? It is not possible, I can hold
it over till tomorrow, if you like.
But T will not permit a point of order.
This is my final decision. I will not
permit you. If you want to present it
today, do it now. Tomorrow we will
consider the point of order.
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MR. DEPUTY-SPEAKER : You may
raise it on somc other occasion; not
now. Does he want to present his
petition now?
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MR. DEPUTY-SPEAKER : Let him
write to me. 1 will consider it. Now
let him present his petition.
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MR. DEPUTY-SPEAKER : Is he
presenting his petition or not ?

st wowdie ¥ dw FT o
g o7 4fF swaewr w1 wAw T
I TR A9 wWlggrr & fraat w1
S ACE A

MR. DEPUTY-SPEAKER : I will
not listen to any point of order. Let
him prescut it,
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STATUTORY RESOLUTION RE.
ESSENTIAL SERVICES ORDI-
NANCE—Cond.

MR. DEPUTY-SPEAKER : Yesterday,
aftler about three hours of debate on
the point of order raised by Shri
S. M. Banerjee, 1 had reserved my
ruling.

SHRIS. M. BANERJEE (Kanpur): I
submitted further materials.

MR. DEPUTY SPEAKER : I have
considered all materials, includiug those
sent by him,

When Shri S. S, Kothari moved
following Resolution, a point of order
was raised by ShriS. M. Banerjee that
it could not be discussed as the Ordinance
was pending adjudication before many
courts of law:

“This House disapproves of the
Essential Services Maintenance Ordinance,
1968 (Ordinance No., 9 of 1968)
promulgated by the President on the
13th September, 1968."

I allowed a full discussion on
the point of order in which several
hon. Members from both sides, inclu-
ding the Law Minister, took part.
I am obliged to the hon. Members
for their contribution to the discussion.
The arguments of hon. Members who
raised and supported the point of
order was that the Ordinance had
been challenged in a court of law,
and it would not be appropriats to
discuss the same matter on the proposed
resolution at this stage. In support
of their argument they stated that
the Speaker bad proviomsly ruled in
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connection with a motion of Shri
Madhu Limaye that it could not be
discussed as the subject matter of that
motion was pending in a court of
law. The hon. Members who opposed
the point of order contended that
the present resolution was distingui-
shable from the previous motion in
as much as the present resolution
related to legislation and the rule of
sub-judice did not apply to legislation.

I have given careful consideration
to the whole matter and the arguments
that were advanced for and against
the point of order. 1 have also
looked into the precedents and the
other references on the subject.

Under the Constitution, Parliament
is supreme and sovereign in the
exercig® “of its legislative powers and
cannot be paralysed by reason only
of the fact that a writ petition against
the constitutionality of the existing
legislation is pending in & court of
law. The Constitution has given power
to Parliament to disapprove of an
Ordinance and in execrcising  its
constitutional power, Parliament does
not in aoy way interfere with or
prejudice the jurisdiction of the courts
In declaring an  Ordinance void or
unconstilutional for infringement of
Fundamental Rights of citizens or any
other constitutional provisions. There
is therefore, no conflict between the
powers and functions of Parliament
under article 123 and powers of the
courts under articles 33 and 226 of the
Constitution.

According to the precedents in this
House, the Speaker has held that dis-
cussion on a Bill the subject matter
of which is sub-judice by virtue of
an appeal pending in the Supreme
Court is in order provided Members
refrained from referring to the facis
of the particular case in appeal, as thereby
the debate in the House could not
prejudge the hearing of the appeal
by the Supreme Court (Lok Sabha
Dcbate dated 26-9-1955). The Speaker
bas also helh tdat a Bill seeking to
replace an Ordinance can be discussed
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y in  the
‘.fact that the Ordipance had been
!-chalfenged in a Court of Law and
¥ the Court had issued a rule msi to
. the—Government  (Lok Sabha Debate
| dated 22-11-1965).

are clear that this
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The above rulings and the precedents
House _is not
prevented from discussing legislation the
subject matter of which is the same
as in the Ordinance which it secks
to replace and which may be pending
before a Court of Law. i

Now the question arises whether
the resolution which has been moved
under Article 123 of the Constitution
disapproving the Ordinance can be
discussed when the Ordipance has been
challenged in & Court of Law.

It is clear from the rulings that
the rule of swb-judice does not apply
lo legislation and the resolution under
the Constitution to disapprove the
Ordinance is in the nature of a
legislation because all it seeks to do
is to disapprove the Ordinance /. e.
10 appeal the legislation which is in
force. It is well known that the
Ordinance has thc same force as a
law of Parliament, A law of Parliament
can be repealed by a repealing Bill,
and the rule of sub-judice will not apply
to such Bill. The Constitution, however,
provides that an Ordinance can be repealed
after the Houscs have passed a Resolution
disapproving the Ordinance. Therclore,
the constitutional resolution disapproving
the Ordinance is nothing else but a repealing
measure. I, therefore, hold that the rule
of sub-jndice does not apply and the
resolution can be discussed in the House.

We shall now proceed with the Reso-
lution. Shri S. 8. Kothari,
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MR. DEPUTY-SPEAKER : We have
previously done like this. To save the time
of the House, we have discussed the
Resolution and the Bill together,

SHRI S. M. BANERJEE : Has he
moved the Bill 7

MR. DEPUTYS-PEAKER : He will
move it after he makes the speech.

SHRIS. M. BANERJEE: When he
moves it, I havea point of order on the
Bill also.
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MR. DEPUTY-SPEAKER : The point
of order raised yesterday covered both, It
covers both. (Interruptions)

SHRI1 S. M. BANERIJEE : We raised
the points of order only on the Ordinance,
that is, the Resolution.

MR. DEPUTY-SPEAKER : Please
read the ruling carefully. I will give you
a copy.

SHRI SAMAR GUHA (Contai): Ona
point of order, Sir. (frterrnptions)

MR. DEPUTY-SPEAKER : There
cannot be a point of order on the ruling.
(Interruptionsy  That is a hypothetical
question. That motion is not before the
House. So far as this ruling is concerned,
it is on whether this House is competent to
discuss the Ordinacce or legislation
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replacing the Ordinance. On that, 1 have
given the ruling.

SHRI UMANATH (Pudukkottai) : On
a point of order, Sir... (Interruptions)

13 hrs.

SHRI SAMAR GUHA : On a point of
order.

MR. DEPUTY-SPEAKER : [ am
calling Mr. Kothari.

SHRI SAMAR GUHA : On a point of
order.

SHRI UMANATH: On a point of
order.

MR. DEPUTY-SPEAKER : Let the
motion come up. If you have any other
point, then we shall consider. . ...

SHRI SAMAR GUHA : Whether that
motion can come or not, that is the point.

SHRI UMANATH : You said that the
ruling that you have given covers both the
Resolution as well as the legislation.
Yesterday, repeatedly, you in your wisdom
told the members on this side as well as on
that side that the discussion and point of
order was limited only to Resolution, That
is why many ofus did not talk about its
applicability to the legislation, because that
would come later. Having said that--and
that is on record--, having restricted us 1o
the point of Resolution, now for you to
come and say that your ruling applies to
the legislation as well is not in order. 1 will
tell you why. Even if you feel that this
particular thing will apply to the legislation
as well, it is for us to raise this question,
the point of order, again when the legisla-
tion comes up and then for you to consider
our view points on that aspect and then give
your ruling. Without allowing us to give
our viewpoints, how can you... (Iaterrup-
tions)

MR. DEPUTY-SPBAKER : That, we
shall consider later. Now the other motion
is before the House. Why should we anti-
cipate 7 Let it come before the House.
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SHRI UMANATH : You should not
anticipate,

MR. DEPUTY-SPEAKER : The other
motion has yet to come before the House.
Your right to raise a point of order is not
taken away.

Mow, the House stands adjourned to
meet again at 2.00 P. M,

13.03 hrs.

The Lok Sabha adjourned for Lunch
till Fourteen of the Clock.

The Lok Sabha reassembled after lunch
at three minutes past Fourteen of
the Clock

[SHRI R. D. BHANDARE in the Chair]

STATUTORY RESOLUTION RE.
ESSENTIAL SERVICES
ORDINANCE-—Contd.

SHRI SAMAR GUHA : Sir, 1 havea
point of order.  (Inferruption)

MR. CHAIRMAN : Shri Kothari to
resume his speech. Let the hon. Member
please resume his speech. Otherwise I will
declare that heis not prepared to speak.
There cannot be any point of order on the
Ruling at all. The Resolution is before the
House.

SHRI SAMAR GUHA : Not on the
ruling, Sir...

MR, CHAIRMAN : On what subject
do you want to raise the point of order ?

SHR] SAMAR GUHA : On the proce-
dure of the House ..

MR. CHAIRMAIN : The Resolution is
before the House. Hawe you any point of
order on the Resolution itself 7 Please
resume your seat. If you have a point of
order on the Resolution then you may say.

SHRISAMAR GUHA : On the Resol-
ution. My point of order is this., When
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the Deputy Speaker asked Mr. Kothari to
move the Resolution he simultancously
announced that after the Resolution
is moved the Bill will be moved.

MR. CHAIRMAN : There is no point
of order. The hon. Member is in the midst
of his speech on the resolution. So, let the
hon. Member resume his seat.

SHRI S. M. BANERJEE : I am raising
a point of order on the resolution. 1 have
nothing to say against the ruling which has
been given by the Deputy Speaker.

MR. CHAIRMAN : He cannot say
anything against it.

SHRI S. M. BANERJEE : Please do
not interrupt me like this because I get
derailed. In  his ruling, the Deputy
Speaker...

MR. CHAIRMAN : Again he is deal-
ing with the ruling. Let him lcave that
aside. Il he has any point of order on the
resolution he can raise it.

SHRI S. M. BANERJEE : 1 am leaving
the ruling aside. 1 would invite your kind
attention to rule 188, It reads thus :

“No motion which secks to raise discus-
sion on a matier pending before any
statutory (ribuoal or statutory authority
performing any judicial or quasi-judicial
functions. . shall ordinarily be permitted to
be moved...”.

MR. CHAIRMAN : The hon. Member
may sit down. There is no point of order.
That has becn determined already.

SHRI S.M. BANERJEE : I would
draw your atiention to one particular
aspect. Kindly hear me. It is a very impor.
tant point. Regarding the High Courts, I
am not touching them after the ruling from
the Chair. The Depuly Speaker has said
that even if the matter is before a High
Court, it could be discussed in this House.

The rule further says :

*......or ANy commission.....:
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Mr, CHATRMAN : Why does he want
to travel 1o the other subjects 7 Let him
confine himself to the resolution. He can
state his point of order on the resolution.
He can state his point of order on the
resolution briefly,

SHRI S. M. BANERIJEE : Kindly hear
me. I have seen you raising points of
order, and you have taken at least two or
three minutes to formulate it; you have not
been able to do it more quickly, So, kindly
give me one mioute at least. The word
“‘commission’” does not necessarily mean
a commission appointed under the
Commissions of Inquiry Act. Now, there
are two commissions in the country...

MR. CHAIRMAN : Commission is
not a subject before the House.

SHRI S. M. BANERIJEE : That is true.
But there are two commissions in the
country. One is the Commission on
Labour and the otheris the Administrative
Reforms Commission. After the strike
when the ordinance was passed and pepole
were being arrested and so on, this parti-
cular aspect of the problem whether
Central Government ecmployees should
have any right to strike or not has been
raf:rred to the Administrative Reforms

MR. CHAIRMAN : We are not
discussing now whether the employeces
should have the right to strike......

SHRI S. M. BANERIJEE : Kindly hear

MR. CHAIRMAN : Let the hon.
Member kindly listen to me. 1shall allow
him to raise a point of order dealing with
the resolution. Whether the employees
should be allowed to strike or not is not a
matter before the House,

SHRI S. M. BANERIJEE : You have
not heurd me correctly. 1 say that this
ion ¢ t be di d even after

mc ruling frem the Chair.

There are two commissions in the
country, one headed by Shri Hanuman-
thaiya, an hon. Member of this House and
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an ex-Chief Minister of Mysore; and
another commission is presided over by a
former Chief Justice of the Supreme Court,
Shri Gajendragadkar, namely the commis-
sion on Labour.

MR. CHAIRMAN : Everybody {s
aware of these two commissions. Why
does he want to deal with that whole thing
now 7

SHRI S. M. BANERIJEE : I do not
want to cducate you, Sir, but I wantto
educate others.

MR. CHAIRMAN : The others are
also quite aware.

SHR1 S. M. BANERIJEE : You may
be an encyclopaedia but others are not.
So, 1 am trying to educate them. There
are two commissions, one is the National
Commission on Labour and the other is
the Administrative Reforms Commission...

SHR1 SHEO NARAIN (Basti) : Let
him go to some university to educate
others.

SHRI S. M. BANERIJEE : ShriS. M.
Joshi and I have received and the central
trade umions have rececived a letter from
the member of the Administrative Reforms
Commission to express our views oa this.
So, both the commissions arc seized of
this problem.

I want to have & ruling from you
as to what will happen to these two
commissions, whether their present terms
of reference arc being withdrawn by
Government before proceeding with this
Bill. I want your ruling on this.

MR. CHAIRMAN : I am giving my
ruling. There is no point of order dealing
with the resolution.

SHRI S. M. BANERIEE : It cannot
be discussed under this rule, namely
rule 188,

MR. CHAIRMAN : I have already
determined the point. There is no point
of order,
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SHRI 5. M. BANERJEE : What Is the

argument ? There should be some argument.

The Deputy Speaker had spent a sleepless

night on his ruling. You should tell us the
argument algo......

MR. CHAIRMAN : I have already
determined that point. He has no right to
challenge it now. Let the hon. Member
resume his seat now.

14°11 hrs.

POINT OF ORDER RE. PETITION
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MR. CHAIRMAN : He has every right
to raise a point of order on a subject
before the House, The subject which he is
raising is not before the House. His petition
is not before the House.
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‘A point of order shall relate to the
interpretation or enforcement of these rules
or such articles of the Constitution as
regulate the business of the House...... '

MR. CHAIRMAN : Let the hon.
Member resume his seat, The meaning of
rule 376 is this,
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MR. CHAIRMAN : The meaning of
rule 376 iIs this. If there is any subject
before the House or if there isa consti-
tutional question he can raise a point of
order. Since that particular subject is not
before the House, there can be no
discussion on it now, and let the hon,
Member resume his speech.
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“A point of order shall relate to the
interpretation or enforcement of these
rules or such articles of the Constitution
as regulate the business of the House and
shall raise a question which is within the
cognizance of the Speaker™.
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MR. CHAIRMAN : Again, he is
dealing with an extranecous matter.
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MR. CHAIRMAN : He can raisc it by
a scparale notice. 1 shall analyse it. Let
him kindly sit down. The business before
the House is the resolution of Shri S. S.
Kothari and he is in the midst of his
speech; therefore, there can be no point
of order.

SHR1 5. M. BANERJEE (Kanpur) :
We aro raising a point of order on that.



