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MR. SPEAKER : The result of the
division is : Ayes 84; Noes. 19,

The motion was adopred

SHRI P. L. BARUPAL : Sir, [ intro-
duce the Bill...... (Interruptions).

16.32 hrs.

ENLARGEMENT OF THE APPEL-
ATE (CRIMINAL) JURISDICTION
OF THE SUPREME COURT BILL

MR. SPEAKER : We shall now take
up Shri Mulla’s Bill. Shri Mulla may
continue his speech.

16.32% hrs.

[MR. DEPUTY SPEAKER in.the
chair.]

SHRI A. N. MULLA (Lucknow) :
Mr, Deputy Speaker, Sir, 1 had just
opened my lips on the last day when this
House adjourn:d. 1 consider it a privilege
to move this Bill for in its scope and im-
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port it is an attempt to give to the citi-
zens of this country that liberty which
they were promised under the Constitution
but which was unfortunately snatched
away from them perhaps under the press-
ure of those who dominated the Home
Ministry. It was snatched away by the
ruling group within a few years of the
passing of our Constitution. It is a privi-
lege to move this Bill not only because
it will to a certian extent ggstore the civi-
lised rule of law but also because it is a
crusade to fight for the rights of the dumb
millions of this country. When 1 say
6 millions, I mean millions; I am not
using a figure of speech—those dumb
millions who cannot coherently voice their
pain or fight their battles. To the hon.
Members I wish to say that this Bill is a
test for them also—whether they believe
in liberty or not.

Because liberty is not endangered only
on our frontiers. System of law which
leads to the curtailment of our liberties
is also and perbaps a great danger to our
liberty. We all understand when the
danger comes from the frontiers.-We
face that danger. But when insiduously
the rights of the people are taken away,
then you are taking away their liberty in
a manner which is very difficult for the
citizens to find unless they are very vigi-
lant.

Before 1 enter into the merits of this
Bill and the points of grievance. I would
like to place the existing state of law so
that Members may get themselves acqu-
ainted as to what is the system of law
under which we are living at the moment.
In 1947, when we became independent,
then, in the Criminal Procedure Code,
there was a section which was known as
section 417 of the Criminal Procedure
Code, under which a right of appeal against
acquittal was given to the State, but in
practice, that right was very scldom
exercised. I can say it from my own per-
sonal expericnce at least in my province,
I cannot say about what was hapenning
in other provinces. It was a wvery rare
occurrence that an appeal against acquittal
was brought forward by the State. But
although our first elections under the

Consititution were held in the year 1952,
within three years, in 1955, we amended
section 417 to the extent that we added
the words “in any case™ to the emtmg
words of the which emp

the State to file an appeal agamsr. -the
order of acquittal in all cases, wherever
and whenever case they felt inclined to do
so. Obviously, either of these words are
redundant, but one of the axioms of inter-
preting the statutes is that no word is
uselessly used and therefore the addition
of the words “in any case” by itself
indicates that the existing words of the
law were not enough to give that scope
to the State to file appeals which they
wanted by adding the words “in any
case.”

I wanted to collect the figures ' of the
number of appeals that were filed before
1965 and what was the rising spiral of
filing these apeals against acquittals after
1965, but I was not given this information
Therefore, it is for the Members want to
satisfy themselves whether they would like
to secure this information or not, as to
what was the rise in the spiral of appeals
and as to how this addition of these words
“in any case” bas changed the aspect of
our criminal procedure.

I believe after this addition was made,
almost in every case of acquittal appeals
bigan to filed. There are always two parties
to a case there is the complainant and
there is the accused—if the accused has
been acquitted, then the complainant
either through real grievance or through
vindictiveness wants that the matter should
be taken to a higher court, whatever the
reason might be. After the insertion of
these words, when the State instead of
taking up this action, only in extremely
rare cases, where real, grave injustice has
been committed, directed a large number
of appeals to be filed. There is very
frequently a deal between the complainant
and the police. After this deal is reached,
the police succeeds in persuading the re-
presentatives of the Home Ministry to
take up the case and file an appeal on
their behalf. 1 do not koow when the
State exercises its mind and discretion
whether this is a case in which an appeal
should be filed or not, I have hardly come
across & case in which the State has exer-
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cised its mind and refused to file an apeal
where the prosecuting counsel or the pro-
secuting inspectors have managed to app-
roach the State through their higher autho-
rities that an appeal should be filed in that
case. The procedure to day has become
such that almost in every case of acquittal
there is a move that an appeal should be
filed against the order of acquittal,

Formerly an acquittal was supposed
to be a final order so far as the prosecu-
tion was concerned.

If you look up the English law, the
American law or the law of any European
country, there is very little scope for
filing an appeal against an order of acqu-
ittal. In English law, there is no provision.
But through a curious lipe of reasoning,
I am sorry to say that even the eminent
members of our Law Commission ignored
two basic facts and they thought there is
nothing wrong with this approach, that
what is prevalent in the Privy Council
should be aplied to the procedure which
is prevalent here. They forgot that in
English law, the findings on facts are rea-
ched by a jury and not by a judge. When
a jury gives a particular finding, a fair
trial is assured for the accused. Again,
they forgot that when the Privy Council
does not accept any appeal on facts against
the judgment of a lower court, it is also
conscious of the fact that there is no appeal
against an order of acquittal in the English
Law.

In our case, only two wvery learned
High Court junges sit together and decide
that the finding reached by perhaps an
equally eminent mind, because that judge
may become a High Court judge within
a few months, is wrong. The exercise of
these two minds is supposed to be sufficient
to inspire confidence that on facts, a fair
trial has been given to the accused person
and the chances of error have been elimi-
nated. I believe that all of you would
agree that it is one of the postulates of a
democratic State that a fair trial should
be d for the d. Otherwise, we
are not functioning as a civilised State,

What is the scope of a fair trial 7 I
received some months ago a copy of a
book in which were incorporated the
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lectures given by a judge of the Supreme
Court of America, Mr. William W. Dou-
glas, who came to give lectures in the
Tagore scries at Calcutta. He has said
about what man has been fighting for
since the dawn of creation :

“I think that man's struggle to be
free is in a large degree a struggle to
be free from oppressive procedures
the right to be free from torture, the
right to know the charge and to have
a fair opportunity to defend, the right
to have a system of laws that is not
a pitfall for the innocent.”

A full opportunity to defend onself is
one of the basic human rights, When
the United Nations adopted the Charter
of Human Rights in 1950, the right to
defend was one of the basic rights consi-
dered to be a human right. Therfore, we
have to see whether under the existing
law of this country, we have been given
this right to defend ourselves or not.

The right to defend includes the right
to defend at the appellate stage also. The
definition of trial is not only trial in the
trial court but it includes the appellate
court. The appellate court is only an ex-
tension of the trial and the facts are there-
fore heard in appeal also.

Therefore, where the right to defend
is given the night to defend is given
not only in the trial courtbut also in
the appellate court. It is a legal axiom, I
think, which cannot be challenged. If the
right extends up to the appellate stage, let
us see what provisions have been made in
our laws. For a person who for the first
time is sentenced, not only sentenced, to
a small imprisonment but to imprisonment
for life, it is extraordinary that even in
those cases where a person is convicted
for the first time and sentenced to impri-
sonment for life by setting aside the orders
passed in his favour by the trial court he
is debarred from claiming that as a matter
of right he has a right to go to a superior
court to be heard in appeal. Iam very
much concious of the fact that many of
the restrictions placed on the rights of
an accused person are explained away by
saying that the Supreme Court is over-
worked and it is not right that we should
add to the labours of the Supreme Court
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by sending more cases when they are
already over-worked. But it seems to me
that, at the same time, when this argument
is advanced, those persons who advance
this argument scem to forget that when
the High Courts are also suffering under
extreme pressure of work they are adding
burd:n to the work of the High Courts
by filing so many appeals against erders
of acquittal passed by trial courts. Why
are they doing that ? Are they not adding
and unnxcessarily adding more work to
the already over-worked High Courts 7
But under the old law this was very
seldom exercised (Inverruption).

There are two reasons given by the
Law Commission as to why an enlarge-
ment of the appellate right of an accused
person should not bc made. One I have
already discussed, namely, that it is pro-
cedure of the Privy Council which has
been followed by the Supreme Court.
The other reason given by them was that
we have to protect the importance of the
High courts and we should not do any-
thing which would reducs the image of
the High Courts in the people’s minds as
if they are likely to err and their findings
are questionable. 1 place it before the
hon. Members of this House what type of
reasoning is this. Does it speak high of
those eminent men who have advanced
this reasoning ? They are out to protect
the image of the High Court. At what
cost do they want to do it ? Such prote-
ction cannot be given and such an edifice
cannot be created on the grave-yard of the
rights of the people. Therefore, if there is
a conflict between the rights of the peo-
ple and the image of the High Court which
should be protected 7 It is extraordinary
that we should sacrifice the rights of the
people so that the image of the High
Courts should be protected.

Sir, 1 have been a Judge. I have
functioned as a lawyer also. Therefore, I
have a soft corner for the Judges. But at
the same time, there is a responsibility
cast on all of us who are here as repre-
sentatives of the people to s2e that where
such a conflict arises the priority is for
the rights of the people and the priority
is not for the reputation of the jndges.
Therefore those learned members of the
Law Commission who were so much con-
cerned with protecting the prestege of the

-
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High Court have to quote in the words of
Burke—*“they pitied the plumage but they
forgot the dying bird™. It is for the dying
bird that we are most concerned. We
cannot permit the dying bird to die be-
cause it has not been given a right to %o
against a decision given by two judges of
the High Court. who are as much prove
to human error as any other trial court.

There is another point which I would
like to place b:fore you. There are two
articles in our Constitution—articles 133
and 134, Article 133 deals with the rights
of appeal in civil cases. Article 134 deals
with the right of appeal in criminal cases.
Under the provisions of article 133, wher-
ever there is a disputc of Rs. 20,000 IPSO
EACTO the right of apeal arises in favour-
of the aggrieved party. He can immediat.
tely take the case to the Supreme Court,
Here again, we only talk of liberty, but
we seem to be property concious
and mnot liberty conscious, Where a
question of Rs. 20,000 comes in a right
of apeal is given by our lawmakers in
their wisdom, but where a sentance of
20 years is given, Do right is given. Asa
matter of right, he could not go in appeal.
I suppose if we judge it from the point of
human values, if we come to brass tacks
as to what system of law we want to live
under, we must protest against this un-
called for and quite ununderstandable
discrimination that a person whose,
Rs. 20000 is in few poverty has an
unfettered might to you in appeal and
a person whose 20 years of lifs
are being teken away from him has
no such right to go in appeal.

THE MINISTER OF LAW AND
SOCIAL WELFARE (SHRI GOVINDA
MENON) : May I ask whether he has
given a fair meaning of article 133 ? It is
only in a case of reversal in a civil case...

SHRI A. N.MULLA: Am I not
arguing a case of reversal in a criminal case
here ?

SHRI GOVINDA MENON : In a
case of reversal it will lie.

SHRI A. N. MULLA: AmI not
arguing a reversal case ?

SHRI GOVINDA MENON: You
did not say that.



339 Enlargement of

SHRI A. N. MULLA : I think I
am arguing a case of reversal against acqui-
ttal. Therefore, they are exactly at parity.
Recad the two articles together and you
cannat but come to the conclusion that we
want to protect a person if his property
is involved but we do not care where the
High Court might have committed a
mistake.

SHRI GOVINDA MENON: In a
case of acquittal by the High court, there
is an appeal from the High Court to the
Supreme Court.

SHRI A. N. MULLA : The prose-
cution cannot make an appeal in a case of
that nature to the Supreme Court because
under the criminal law the benefit of
doubt has to be given to the accused. It
is one of the cardinal principles of crimi-
nal law and, therefore, where the High
Court has come to that conclusion it
would be going against the basic principles
of criminal jurisprudence if the State goes
in appeal.

SHRI GOVINDA MENON : When
the High Court acquits......

SHRI PILOO MODY (Geodhra):
If the Law Minister wishes to learn some
law, he can have private tuition outside.

SHRI GOVINDA MENON: I am
not learning; I am only teaching.

SHRI RANDHIR SINGH (Rchtak) :
When partinent questions are put, why
should he object ?

SHRI GOVIADA MENON : Because
section 417 speaks of appeal from a order
of acquittal to the High Court, not to the
Supreme Court. So any reference to sec-
tion 417 was absolutely irrelevant,

SHRI A, N, MULLA : 1 think the
two cases which are sought to be equated
by the law Minister cannot possibly be
equated. 'When the High Court passes
an order of conviction, there are to ways—
one, when it confirms the order of the
lower court; the other when it setes aside
the order of aquittal. But where the
High Court acuites the accused person, as
1 said before, it shows that the trial court,
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even if it had convicted him by making
one assessment of evidemce, the High
Court can assess the evidence in a diffe-
rent manner. Therefore, the legal posi-
tion is that two assessments are possible
of the same evidence. The judge at the
trial court may be a little less experienced
but he exercises his independent mind in
assesfing that evidence and, well, he may
come to the conclusion that the accused
is guilty. The High Court being more
experienced and two Judges sitting together
exercise their mind and they think that
reasonable doubt has to be given to the
accused and he should be acquittd.

Therefore what the law Minpister is
saying is that even this giving of the bene-
fit of the doubt should not be considered
as final and even in those cases an appeal
should be given.

SHRI GOVINDA MENON: No;
I said, it is final. What I said, is that
the reference to section 417 of the Code
of Criminal Procedure was not relevant to
the matter before us because under sec-
tion 417 there will be an appeal to the
High Court in matters of acquittal, not
to the Supreme Court.

SHRI A. N. MULLA : It seems
that we cannot agree or understand each
other on this point.

SHRI RABI RAY (Puri) : There is
a qualitative difference.

SHRI A. N. MULLA : Now I
would place another point as two how the
dice is heavily loaded against an accused
person. Normally where two courts come
to a particular conclusion it is supposed
to close that case because the juristic con-
cept is that there is a likelihood of error
by one court and if the conclusions are
confirmed by another court then reason-
ably that likelihood of error is elimina-
ted. But under section 417—I1 come to
it again—the right to the State to go in
appeal is not only against the trial court’s
order but also against the appellate court's
order, Therefore, so far as the State is
concerned, even where two courts come to
a conclusion that the case is not proved
against an accused person, the State is the
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plr-ticuhr favourite. of the Law and for
it can challange even that case.

And look at the gross incquality in
the two positions, In thosc cases in which
to the High Court it goes in appeal the
maximum sentance that can be given is
only four years because it is only, those
cases which are tried by the assistant
sessions judge which would come up in
appeal before the sessions judge.

MR. DEPUTY-SPEAKER : The
hon. Member's time is up.

SHRI A, N. MULLA : What about
those days, those months, those years of
my silence ?

Therefore, as I said, you find that an
assistant session judge can give a sentance
of only four years. Now the State has
been given a right to go in appeal even
against these trivial cases if it feels that
the judgement must be set aside. But
even in a sentance of imprisonment for
life an accused person is not given this
chance and the only plea that the Law
Minister is taking is that the High Court’s
decision is final. Those decisions were
given by the lower courts ; they were not
given by the High Court. Therefore,
there is a distinction, that what the
High Court does is infallible and we can-
not to challange what the High Court
has done. I have already said that that was
a pitfall into which the Law Commission
fell when it said that we have to protect
the image of the High Courts.

I have already placed the English law
before you. Now I will place the Americ-
an law before you. It varies from State
to State, Normally there are States
where there is no right of appeal against
acquittal but there area few States in
which this right of appeal is given against
the order of acquittal. If you collect the
figures, you will find that very rarely such
appeals are filed. The right exists in the
statute to file an appeal but very rarely
such appeals are filed.

As 1 said, it has become a common
occurrence, so far as we are concerned,
that such appeals are being filed again
and again. 1 put this argument both
ways. Ir.ihcn: are very few appealsin
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which this interference is being made by
the High Court, it does not matter at all;
the present strength of the Supreme Court
can safely deal with these added appeals
because there would be only a few gd-
ditiona] appeals. It would only be be-
cause a lagre number of cases are being
disturbed by the High Court that an
occasion would arise to say that work in
the Supreme Court would increase. What
an alarming situation that in such a large
number of cases our High Courts are dis-
turbing the orders of acquittal. Is our
liberty worth having when the High
Courts are disturbing it in such a large
measure ?

As I have said, I have also a regard
for the High Courts. But I cannot in-
fallibly place reliance on the correctness
infalliblity of the findings reached by the
Hingh Court. Anybody who says that
the High Courts are infallible is pleading
a point which cannot be intamed. In
the interests of the liberties of the peoplea,
it is necessary that there should be
higher tribunal. Where there are two
different judgments which are conflicting
with each other, there should be a third
court which should hear all facts and
decide whether the case is there or not.

17 hrs.

MR. DEPUTY-SPEAKER : Motion
Moved :

“That the Bill to enlarge the appel-
late jurisdiction of the Supreme Court
in regard to criminal matters, be taken
into consideration,”

There is a motion for circulation by
Shri Vishwa Nath Pandey—he is not
here.

SHRI N. C. CHATTERIJEE (Burd-
wan) : Mr. Deputy-Speaker, Sir, if yoa
look at article 134, it says :

“An appeal shall lie to the Supreme
Court from any judgment, final order
or sentence in a criminal proceeding
of a High Court in the territory of
India if the High Court—
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(a) has on appeal reversed an order
of acquittal of an accused person
" and sentenced him to death ; or

(b) has withdrawn for trial before
itself any case from any court
subordinate to its authority and
has in such trial convicted the
accused person and sentenced
him to death ; or

(c) certifies that the case is a fit one
for appeal to the Supreme
Court :"

Now, my learned friend, Mr. Mulla,
is pointing out that clause (c) is really
inconsistent with the principles of justice.
Grant of an eppeal under article 134(c) is
nota matter of course. About article
136, 1 must also say, that article has
practically reached the vanishing point of
jurisprudence. That is practically wiped
out in criminal cases. This is what
the Supreme Court had said, in 1950.
AIR 1950 5. C. on p. 169 :

*“Generally speaking, Supreme Court
will not grant special leave to appeal
in criminal cases unless it is shown
that exceptional and special circum-
stances exist,t hat substantial and grave
injustice has heen done and that the
case in question presents features of
sufficient gravity to warrant a review
of the decision” dppealed against.”

If says, firstly, exceptional and special
circumstances must exist ; secondly, it
must be substantial and grave injustance
and, thirdly, there must be features of
sufficient gravity to warrant an appeal.

Sir, the House should consider it
carefully. When a trial judge has heard the
witness 3, has seen the witnesses and heard
the facts and acquits him, should we be
content only with one appeal if that
appellate court who has not heard the
witnesses, has not seen the witnesses and
has not direct touch with the witnesses,
comes to a differcnt conclusion 7 Then, as
a matter of course, there should be an
appeal to the highest Court in the country.
I think that is only proper. I do not
know why the Law Minister intervened
in regard to that. Section 417 of the
Criminal Procedure Code says :
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“The State Goveinment may direct
the public prosecutor to present an
appeal to the High Court from original
or appellate order of acquittal passed
by any court other than 2 High
Court™.

Eyen after two courts’ findings, the
public prosccutor may lodge an appeal
against acquittal. If that is so, I think,
there is a good deal of force in what my '
learned friend savs.

In England, you know, there is no
appeal against acguittal that is in the
Colonies and in the Dominions. Unfortu-
nately, we have got it. I think, the time
has come to seriously think over it.

We have given so many elections cases
to the Supreme Court. The Supreme
Court is burdened, to some extent, with
them. But that does not mean the
Supreme Court should be relieved of all
the responsibility in regard to election
cases. If you can do that, why don’t
you admit this ? The only thing he has
asked is that clause (c) should be altered
and certificates should be granted when-
ever there is an imprisonment for life or
imprisonment which extends to ten years
or more than ten years.

I think, it is a very good suggestion
and we will be justified in accepting ...
The House should consider it very care-
fully. Even if it goes to any Select
Committee, I do not mind ; it should be
thoroughly delt with...

SHRI PILOO MODY : Pass it here
and now.

SHRI N, C. CHATTERIJEE : Yes;
it will be very good.

My friend has pointeb out that against
acquittal, there should not be only one
appeal. If that appellate court reverses
that, the Supreme Court should, as the
highest court in the country, review it.

SHRI HANUMANTHAIYA (Ben-
galore) : Two learned members who are
well-versed in matters relating to law have
spoken. Personally 1 have got great res-
pect for them. What 1 want to place
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before the House is not the point of view
of the profession of law or the jurisdiction
of the judges, but the position of the
litigant,

My learned friend, Mr. Mulla, quoted
the famous phrase about sympathy more
for the plumage than for the bird. Fol-
lowing the implication of this phrasg, let
us analyse who is the bird and who is

Jthe plumage.

When one comes to the Supreme
Court, please consider the procedure that
we have to follow. I have got great res-
pect for the independence of the judges
whether of the High Court or of the
Supreme Court. I have no evidence to
contradict the position that our judges
and our courts are discharging their func-
tions with commendable impartiality.
Therefore, 1 am not quarrelling with the
judges personally, either of the High Court
or of the Supreme Court. But I want to
present the position of the diets. We have
such a system of judicature that one has
to com= here to Delhi all the way from
every corner of India. How much the
travelling and staying here cost, any one
of you can imagine. To live in Delhi for
a day costs a considerable sum of money.
Then we have to engage two sets of law-
yers the senior lawyers and the advocate
on record. We have to pay two sets of
fees, Nowadays fees in the Supreme Court
are so high that the minimum is Rs. 1,000
par day......

SHRI §. M. KRISHNA (Mandya):
The barest minimum.

SHRI HANUMANTHAIYA : Yes.

SHRI M. N. REDDY (Nizamabad) :
He can keep quiet, if he cannot afford.

SHRI HANUMANTHAIYA : Then
the records have to be printed. Even if
it is a case of not much consequence, the
amount involved in a case comes to a
high figure. The client cannot afford it; he
will have to pledge, borrow or sell his
propsrty in order to have recourse to
these legal procedures. This is the position.
There is a famous saying in my language
about a man who goes to court of law, in
this system of delay and expenses “he who
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succeeds is as good as defeated and he
who is defeated is as good as dead™,

AN HON. MEMBER : Say that in
your lauguage.

SHRI HANUMANTHAIYA : In 1:13
language they say (Spoke a few words in
Kannada).

I am speaking with full knowledge, as
I have myself been in the profession and
I know the condition of the clientele.
Now if you extend the jurisdiction of
the Supreme Court, I do not question the
wisdom of the court in doing justice, but,
in actual practice, who is benefited 7 It is
the legal profession that gets more employ
ment or engagement. And the Judges
will have better satisfaction of having
bigger jurisdiction. Therefore, the plumage
in this case is the Bench and the Bar, and
the bird is the clientele.

MR. DEPUTY-SPEAKER : Apart
from the cost of litigation and other
factors, as Mr. Chatterjee put it very
succintly as a matter of principle where
the State is permitted a right of appeal
straightaway, the private citizen in such
cases is debarred. That principle is invol-
ved. I am putting it in brief,

SHRI HANUMANTHAIYA : I am
putting forward a new point of view. I
am not concerned with the technicali-
ties. The question is jurisdiction of the
Supreme Court. Here whether the State
has the right or some other person has the
right, that is a question which relates to
only jurisdiction. It is not thatI am so
much interested in the legal niceties as in
seeing that the poor man is protected, The
extension of the jurisdiction on any matter
under the present system of judicial
system means that more birds will have
to die for the sake of plumages.

We are so much immersed in the
existing systems. If you begin to live in
a fish market, you begin to relish the
smell of even the rotten fish, There is
much to be done in the judicial system
in order to protect the bird and fix the
plumage in it proper place. The reverse
process of limiting the jurisdiction, and
limiting the number of appeals has to be
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devised and adopted. Justice cannot be
done in isolation. Justice can only be
done effectively and properly if there
ise great speed in the disposal of
cases and if it is as near the spot as
possible. Ifyou remove the judicature
more and more away from the spot, the-
oretical considerations will weight more
and more in judgments.

The extension of the jurisdiction of
the Supreme Court is a formality which
may satisfy the requirements of niceties.
I am sceing how it will profit the client.
In fact we have to devise a judicial system
where there is only one trial and one
appeal, not a series of appeals. I would
say perchance, as some people used to
ask in the olden days, if we had allowed
the jurisdiction of the Privy Council in
London to continue, 1 am sure there
would have been any number of appeals
from the Supreme Court to the Privy
Council. This spirit of litigation knows
no end. I want this spirit of litigation
to be limited as far as possible (lnterrup-
tions) at the level of the High Court, If
at all if there is any imbalance in favour
of the State, as you have pointed out, it
should rather be curtailment and not
extension of the jurisdiction of the
Superme Court. The client has to be
saved from ruination.

ot wrwg wae (aterta) @@ A
gfeesiy g wwe fro ¥ w1 A
& gy ot ad gferw @@ ?

MR. DEPUTY SPEAKER : As I
tried to put it, a basic principle is involv-
ed, There isa certain amount of dis-
crimination between the State’s right and
the citizen's right to go to the Supreme
Court. The cost of litigation and other
things are extraneous matters. I would
like the hon. Member to stick to the
principle only.

SHRI K. M. KOUSHIK (Chanda) :
1 rise to support the Bill introduced by
my honourable colleague, Mr. Mulla and
Tam in agreement with the arguments
advanced by Shri N. C. Chatterjec and
Shri Mulla. But the only point that I
wish to say is this,
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As you said, with apologies to Mr,
Hanumanthaiya, the question we are
considering is not as to what would be
the cost and whether the man would be
able to bear the cost and all that, We
are not here to consider that aspect. I
would only say this: You give the
right of appeal only in a particular case
under, Act. 134 of constitution. You
have fixed it arbitrarily in the case of
death sentence. But, why cannot it be
for 10 years' imprisonment 7 After all,
10 years’ punishment means the person
will be confined in jail for such a long
time and it is slow death, for that fellow.
It is wrose than being condemned.

Therefore, this arbitrary limit should
be relaxed in favour of a sentence like
transportation for life or for 10 years
punishment or more. This is what I
have to submit. This arbitrariness has
to be removed and it should be liberalised
I see that Mr. Mulla’s Bill is a little
conservative and it should have been a
little more liberal,

That is all that I want to submit on
this Bill,

SHRI RANDHIR SINGH (Rohtak) :
My hon. friend Mr. Mulla has*dons
yeoman service to the Bench and the Bar
and to the litigent public by bringing for-
ward this Bill and 1 support it whole-
heartedly.

To me it appears to be a denial of
equality of opportunity. Under Ssaction
323 1.P.C. one can be convicted for
Rs. 51 by a petty magistrate. He can go
on appeal to the session judge and get
the orders rescinded. So is the case
under Section 427 I.LP.C. If the execu-
tive magistrate ponds, under Secti
107, 109 or 110 ther is right of appeal to
the session judge. Then the orders can
be rescinded or can be set aside. But
there is absolutely no right of appeal for
a sentence of transportation for life or
in regard to rigorous imprisonment of
10 years etc. by a High Court. This is a
very serious lacuna,

We are a progressive society. How
could we apply the British law to our
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condition in India ? Here the sessions
judge is there; he is the boss of the whole

situation. The analogy of the Hritish.

law to the situation in India is most
untenable. They are having trial by jury,
the judge being the presiding court.

Another point is this. It is not in
keeping with the principles of natural
justice, equity and good conscience,

There is a right of defending oneself
or by counsel which is enshrined in the
Constitution itself. The accused person
can defend either by himself or by his
counsel. If the case is withdrawn from
the session court or if the case is acquit-
ted by the session court and an appeal is
filed to the High Court, and conviction
is made by the High Court while trying
such a case, there is no appeal from such
a case to the Supreme Court when the
sentence is transportation for life or
imprisonment for life. We have to take
note of this situation.

Shri Mulla has very rightly stated
that people manipulate, They conspire
with the agency of investigation with the
staff in the States. Somehow they con-
trive or manipulate to get the appeal
filed in the High Court. The cases are
multiplied. They go on multiplying. By
the time they go on multiplying, what
would be the number of people who are
to be denied justice 7 That also gets
multiplied. But, if a person is innocently
convicted, if one person is acquitted who
should not be acquitted, it is worse than
one thousand prisoners released from jail.
That is what a Persian quotation says. If
a man is given certain right under the
Constitution, it is a breach of Funda-
mental Right as such not to provide such
opportunity.

This is how I putit. There are
certain remedies and solutions given to a
citizen in the Constitution itself. They
are being denied to him. What I feel is
that Justice Mulla has raised a pertinent
point in saying that property is more
important than liberty. A person may be
sentenced for life and he has no right of
appeal. This power is exercised only
very sparingly., Within five minutes his
special appeal is thrown out. How humbly

the lawyer may feel when moving a
special leave application ? There is no
intention to cast any reflection on
Supreme Court Judges. Certainly the
idea is that the Supreme Court cannot be
converted into an ordinary appeal coutt.
Why ? The fundamental liberty and
freedom of people is much more impor-
tant than the Supreme Court itself, We
may have to employ any number of
Supreme Court Judges. But justice should

" not be denied to the citizens.

I, therefore, fully endorse the views
expressed by Justice Mulla, If you feel
necessary, you can send it to the Select
Committee.  Otherwise, eliciting public
opinion is a prolonged and long pro-
cedure. That will mean delay in passing
the Bill and to that extent demial of
justice to citizens.

I would appeal to the Treasury
Ben ches and the Law Minister himself to
give a second thought to this. This is a
lacuna not only in the Constitution itself
but in the procedure of the Supreme
Court itself. This is something which
affects the very fundamental rights of the
citizens of this country,

SHRI HUMAYUN KABIR (Basir-
hat) : I also wholeheartedly support
Shri Mulla's Bill. I would say that he
bas made two points very clear. First,
that there is a distinction between the
right given to the State and the right
given to an individual. The State can
appeal even when there have been two
appeals already. In spite of that, the
State can go to the Supreme Court. But
in the case of an individual, this right is
denied to him. This is a very clear
distinction. Secondly, there seems to be
greater concern for property than liberty.
These two points Shri Mulla has esta-
blished wery clearly.

My Hon. friend Shri Hanumanthaiya
who is  usually wvery  persuasive
and logical has not been able to
meet any one of these arguments. The
analogy of plumage and bird got mixed
up. We want to safeguard the life of the
bird. In order to save expenditure on
plumage, he wants to have the person
condemned and sentenced for life. If a
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man is condemned to 10 years or 14
years of imprisonment, what is it but life
in death ? In order to save the plumage
a ¥ew rupees he has condemned the bird.
1 thiok there is a very simple answer to
that.

I am reminded of a gentleman from
the city where my hon. friend Shri Mulla
comes from and he, Mirza Abu Talib
Khan, about 170 years ago—he was not a
lawyer himself—made one of the remark-
able anticipations of the findings of
Marx. As early as 1793 he said that all
over the world at one time Judges used
to be paid by litigants. Very often it
was so. In Shakespears references are
found as to how the Judges used to join
this side or that side and therefore State
realised that Judges should be paid by
the State and the State started paying
Judges. In 1793 Mirza Abu Talib
suggested that Advocates must be paid by
the State and not by the parties. This
would meet to a wvery large extenl the
point made by my hon. friend, Shri
Hanumanthaiya. But the final and clin-
ching argumeént is this that nobody is
compelling anybody to go to the Supreme
Court. After all it is only a right you
are giving that if a man feels aggrieved,
if he feels that injustice has been dome to
him, he should have the right to go to
the Supreme Court of the land. T think
it would be travesty of justice to deny
him that right. I would appeal to the
Hon. Law Minister, even at this late
stage, if possible to accept a motion for
Select Committee. I am not in favour of
passing an Important Bill like this on the
spur of the moment. It is always better
to have a small Select Committee for a
brief period to examine the actual impli-
cations of the wording. But I would
request him to accept the principle.
The moment the Bill is referred to a
Select Committee, it means that the
Government has accepted the principle.
My hon. friend who spoke last has very
eloquently supported this Bill, and the
temper of the House is that the principle
should be accepted, 1 hope the hon.
Minister will support it. The actual words
and phrases can be examined by the
Select Committee. I am sure that my
hon. friend, Shri Mulla, will accept the

Appelats Tribunal etc. erc. Bill 352

Motion for reference to Select Committee,
il you permit it.

&t <fa T (70) : ITeTm AT,
ot gear ot & gra o fadaw AW
fem a1 8, & Sgwr ST g
v ¥l wer gur 1 T ey
T 9 o1 Y w9 qF qET §Y
R, g A g0 At a3 faw--
fremd ot g9uge # & §IFT STt
Ny @, AT T AT o aw
Tl T |
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AT AT §, Tg OF JIF TST WX
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ST A7 @I R 9K 98 wsy @Y Am-
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FIE & FAY Iga 97 JAN, FAA Y
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g |

SHRI TENNETI VISWANATHAM
( Visakhapatnam ) : Sir, in offences the
State is supposed to be the aggricved party
and that is the reason why the Criminal
Law is weighted in favour of the State.
That is the reason why the States are
given certain rights of appeal, which are
denied to the private party. That is why
Section 117 of the Criminal Procedure
Code is worded in the way it has been
worded. The most important thing is that
the right of appeal isa very valuable
right enshrined in our Constitution. So far
as criminal matters are concerned, we just
copied simply the old Government of
India Act and the previous procedures
and the essence of certain  judgments
given by the Privy Council. The Privy
Council did not entertain criminal appe-
als and it is sepsrated here that the
Supreme Court shall not be made a court
of criminal appeal.

As has been pointed out by Shri
Mulla, the reason offered is that it would
appear that the image of the High Court
would be spoiled if the right of appeal
to the Supreme Court is given. Its image
is not going to be spoiled in matter invo-
Iving Rs. 20,000, if its judgment is ap-
pealed against. In several matters it will
be 20,000 in these days of devaluation
and in these days of currency deprecia-
tion, even two acres of land either in
Malabar or in Andhra will now cost
Rs. 20,000.
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I shall read out the particular clause
in the Canstitution because there seems 1o
be some confusion :

“An appzal shall lie to the Supreme
Court from any judgment, decreee or
final order in a civil procedure of
a High Court in the territory of India
if the High Court certifies that the
amount or value of the subject matter
of the dispute in the court of first
instance and still of dispute on appeal
was and is not less than twenty thou-
sand rupees...”

And where the judgment is a confi-
rming judgment, there should be a substa-
ntial question of law involved, ifitis a
reversing judgment, it automatically goes
But in this case, where the right of appea .
isa valuable right of the citizen, it ils
denied in criminal matters. There was
no substantial principle involved in the
provision here excepting that the St ate
should have suprior rights over th:
private citizen. Therefore, the law was
overweighted in criminal matters in favour
of the state. The previous society was
overweighted in favour of property. The
property concept has becn there. But now
things are changing and we are evolving a
new concept of society. Property may be
there; but liberty is also valuable.

Then art. 134 (1) (a) says :

“...if the High Court has on
appeal reversed an order of acquittal
of an accused and sentenced him 1o
death™.

That is only in case of a sentence of
death can the private citizen have the
right to go to the Supreme Court. It is
this that Shri Mulla seeks to enlarge.
It is really enlarging the right of the
accused, nat the jurisdiction of the Supreme
Court. Even ten years imprisonment, as
Shri Kabir has said, becomes a living death,
if not sentence of death altogether.

Therefore, 1 suggest there is nothing
here which the Law Minister can with
conscience object. He may object bscause
the Bill is sponsored by the Opposition,
by a private Member. It has been sugge-
sted to us that on the spur of the
moment we should not pass legislation.
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I say on the spur of the moment we
should not also reject legislation. There-
fore, let us have a select committee, [
haye no objection. But the principle is
quite clear. In these days, when the right
of appeal is one of the valued rights of
the citizen, to deny him this right except
when he is sentenced to death, is
something which does not appeal to
civilised conscience. Therefore, 1 heartily
support the Bill.

SHRI SHIVAJI RAOS, DESHMUKH
( Parbhani ) : 1 propose to add my
humble voice in support of the Bill moved
by the senior jurist and respected lawyer
of this House. The Mover has done
literally yeoman service to the criminal
law of the country.

If T may say so, our Constitution
suffers from a little basic deformity. On
the one hand, it has been most liberal in
conferring fundamental rights and enshri-
ning them in a special chapter therein. It
has even provisions for the enforcement
of fundamental rights against the State.
The same chapter has got a series of
articles on proprietory rights also. Further
freedom of man has been upheld, freedom
from imprisonment has been safeguarded,
freedom from exploitation has been
granted. Mo citizen can be deprived of
movement and certain basic human free-
doms except under the authority of
law. The same Constitution, when it comes
to the appellate jurisdiction of the court,
is a littie bit conservative., And as has
been pointed out by a series of Members
here, the Constitution has been interpreted
more in favour of proprietory classes and
landlords that in favour of those who may
be faced with a charge of criminal
offence. 1 think, Sir, that it is time to
consider libarally the sense ofthe term
of jurisprudence. A most innocent person
can be charged with a most heinous
offence and under the law, the most
respected, the most considerate and the
most liberal court can come to a conclu-
sion to convict an innocent person of the
offence charged with. The law ordinarily
should prescribe protection against such

unlawful convictions. So, is it not strange *

that under the Indian Penal Code when a

High Court is supposed to be empowmd_

APRIL 18, 1969

Appelate Tribunal eic. eic. Bill 356

to confirm the sentence of death passed
by a Sessions Court, the same High Court
hears the appeal against conviction and
also confirms the death sentence 7 Under
what law can it be supposed that the
original court, in any case, passed the
sentence of death ? Even within the
limited sphere, the High Court ordinarily
should,.be expected to be an ordinary
court of appeal under the criminal
jurisprudence of the term. And yet we
find that even in cases of death seatences,
the Supreme Court may come to a conclu-
sion that it is a case of grave injustice or
as error of law,

Now, thanks to the legal profession
that what ever may be the judgment of
the trial court, the least injustice that can
be attributed is to the errors of law. Even
there an innocent man who has no
recourse to learning of law is presumed to
go in appeal. Is it not therefore strange
that even if the law courts convict the
person, the law prescribes that on the
basis of error of judgment, there can be
no right of appeal ?

Right of appeal is a fundamental
right and under Article 134 as has been
pointed out by Shri Mulla, even in cases
falling under sub-clauses (a) and (b),
sub-clause (c) becomes operative and the
High courts in India are unanimous,
this, even though they are conservatives,
in awarding the certificate of leave. Under
the rules followed by various high courts,
it is a fact that the litigant has to
approach the same Bench for a certificate
of leave to app=al to the Supreme Court.
Is it not humane that the sameé eminent
judge who, according to his own cons-
cience, if he passes a certain judgment,
would see the light of the day one day
and would say that his judgment was
wrong-there was a grave error of law and
he did not bring the facts properly.

Even allowing for liberal interpreta-
tions that our judges are eminent enough
to concede that if there is any error
pointed outto them, they are humane
enough not to resist stubbornly that they
bave committed the error. Unless the
jurisdiction of the Supreme Court is
enlarged, on the basis of the present Bill,

"
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I think that the litigant on the criminal
side would stand to lose. They stand to
lose some fundamental freedoms which
our Constitution has conferred on
them.

So, I support Shri Mulla’s Bill which
secks to correct the sort of imbalance
which is inherent in the present alrange-
ment of articles of the Constitution.
Therefore, Sir, while wholeheartedly
supporting this Bill, I beg of Shri Mulla
to specifically bring forward an amend-
ment at the appropriate time that in
cases where a death sentence has been
passed, ipso facro the right to go in for
a certificate for leave to appeal should
be given to the person.

With these words, 1 support this
Bill.

SHRI M. N. REDDY (Nizamabad) :
Mr. Deputy Speaker, Sir, 1 heartily
welcome and support this Bill moved by
Shri Mulla who has becn an experienced
judge and jurist. No less a person than
Shri N. C. Chatterjee himself supported
this Bill. All the other hon. Membzrs
supported this Bill except Shri Hanuman-
thaiya, whose speech was a little amusing
to me because he has subsituted econo-
mic argument for a legal proposition.
That was the point I took exception
to. Only rarely such occasions arise in
the High Courts. But even for the
rarest occasion we should have provision
in the Constitution under criminal juris-
prudence. It is time we had a salutary
provision in our constitution. The evo-
lution of law takes place only by
experience and wherever there is a lacuna
it should be corrected. Since this matter
had been raised by an experienced jurist
who had dealt with such cases, it is wel-
come heartily. The addition of work to
the Supreme Court consequent upon the
passing of this Bill could not be a ground
for the refusal of this amendment. The
late Pandit Nehru had said in this Parlia-
ment when referring to the retirement
age of Judges of the Supreme Court that
the mumber of 11 Judges fixed for the
Supreme Court could be increased when
there was more work ; there is @ Cons-
titutional provision for the appointment

of ad hoe judges. Luckily they retire at
65 and some Judges are always available
for work after retirement.

Section 417 of the Cr.P. C. was
substantially amended in 1955 by Partia-
ment. A complainant has been given the
additional right of appeal against acquittal
before a High Court. Normally under
criminal jurisprudence whether a complaint
is filed by a private party or by the
Government, the moment conviction takes
place and the sentence is given by way of
fine or imprisonment, that becomes the
responsibility of the Government. But
an additional right had been given to the
complainant. In non-cognizable petty
offences, normally the sentence would not
be more than a few days of imprisonment
or Rs. 50 fine. Even in such cases this
Parliament has considered it proper to
amend s=ction 417 in 1955. As a trial
court lawyer still practising, not like Mr.
Hanumanthaiya who gave up practice
long ago, I submit this. In a casel
defended the accused was acquitted of
the charges under section 302 IPC.
But an appzal was filed against him and
he was convicted and sentenced by the
High Court. No appeal should have
been filed in this case and the appeal
would have been untenable. Normally
where poor people become accused and
they are acquitted by the Sessions Court,
appeals are filed by the Government.
What type of amicus curiae is appointed
and what type of assistance is given to
the High Court we all know ; depending
upon the pressure of work sometimes,
justice is not dome. Therefore, as a
matter of right there should be appeal to
the Supreme Court and the criteria should
not be the amount of work. We can
add some more judges but we cannot do
away with a valuable right of a citizen,
I support this Bill and I hope in all fair-
ness the hon. Minister of Law would
accept at least the motion for reference
to the Select Committee.

SHRI S. M. KRISHNA (Mandya) :
Mr. Deputy-Speaker, Sir, Mr. Mulla has
made a very convincing case for the Bill,
He has also made a very forceful case in
favour of the liberties of the persons who
are involved. The only note of dissent
came from Shri Hanumanthaiya. When
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he was speaking, even though he was
throwing considerable force in the argu-
ments that he advanced, about the cost
of- litigation in this country which is be-
coming increasingly high, whereby we are
reaching a stage or a situation wherein
a man without the proper means cannot
get justice, and that would be a dangerous
situation if it goes uncheked, n spite of
it, I am sure that even Shri Hanuman-
thiya, if the cost of litigation is redoced
and if the accused is not forced to pay
so much money to an advocate or a
lawyer, would in principle agree with this
Bill. Afier all, what are we conferring
upon the accused or anybody in this case ?
It is yet another chance for him either
to get justice or to go scot-free,

The point has been made out by
more than one speaker in the debate that
some of the present laws are more pro-
perty—oricnted rather than freedom—
oriented or liberty—oriented. Even in
the face of two concurrent judgments by
two courts below, the right of appeal
lies to the Supreme Court when the sub-
ject-matter is prop2rty. But whereas
the subject-matter—

SHRI GOVINDA MENON : Under
what article, when there is a concurrent
judgment ?

SHRI 5. M. KRISHNA : 133 (a) and
(b). Ewven where there are two decisions
then there is a right of appeal,—

SHRI GOVINDA MENON : If the
two decisions are concurrent, there is n
appeal. .

SHRI S. M. KRISHNA If the
amount is Rs. 20,000 or more. In this
country we have to treat the libertics of
the people as much more precious than
even the property rights of the peaple.
The Supreme Court is rather allergic and
many of the high courts are rather aller-
gic to grant the special leave certificate
and in more than one case it has been
said that the Supreme Court has also
held that the conditions pre-requisite for
the exercise of the discretionary power
to grant a certificate under article 134
(1) (¢) cannot be precisely formulated
but it should be exercised saparingly and
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not to convert the Supreme Court into
an ordinary court of criminal appeal. 1
do not see anything wrong if in the
ultimate analysis the Supreme Court were
to be the ultimate court for criminal
appeal in this country.

If the image of the high court has
to be maintained or has to be restored,
naturally; there should not be any miscar-
riage of justice also. If there is for |
some reason some miscarriage of justice,
then the image of the high court stands
shattered. So, we will have to guard
ourselves against this also. So, [ see no
cason why the hon. Law Minister should
be hesitant to look at the whole thing.

SHRI GOVINDA MENON : 1 only
corrected your statement regarding civil
appeals.

SHRI S. M. KRISHNA : de noveo,
with an open mind and, therefore, I
earnestly appeal to him that he should
agree that the whole matter should be
entrusted to a small Sclect Committee
which should go thorouhgly into every
aspect of the matter,

SHRI ERASMO DE SEQUEIRA
(Marmagoa) : Mr. Deputy-Sp=aker Sir,
I shall neither appear at the Bar nor
sit on the Bench. My only potential
is as adefundant. Please allow me there-
fore to add the voice of the layman in
support of the considerable legal exper-
tise that has been on display in this
House today.

Two points have been made repeate-
dly, logically, and emphatically. The
first point is that a difference exists
between the State and the individual in
the matter of an appeal from judicial
decision. This needs correction.

The State may be considered the
aggrieved party in a criminal case, but
unfortunately the State cannot rot in
jail, and the defendant can,

Secondly, Mr. Mulla has said that
there is more respect for property than
for liberty. This unfortunately is very
true in this country. If the principle of
this Bill is to help to reverse this,—I am
sure it will help—I would like to congra-
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tulate Mr. Mulla for bringing this Bill
forward, and knock myself on the head,
for not having done it myself.

1 support the motion for referring the

Bill to a Select Committee, if you allow

it. I would say that I would like to see

the juriediction of the Supreme ,Court

considerably liberaliscd. For example,
o Clause 2 (b) could say—

“If the High Court has withdrawn
for trial before itself any case from any
court subordinate to its authority...™

I think the jurisdiction of the Supreme
Court should include this, because a case
may arise where the High Court’s decision
is the only and the final decision at the
same time, and it may not be a fair
decision.

Mr. Hanumanthaiya raised the que-
stion of our justice being expcnsive, I
agree justice is very expensive and that
the expenditure should be reduced, so
that the jurisdiction of the Supreme
Court is enlarged and people are able to
take advantage of it.

With kEse words, I support the Bill.

AN wEAET (TvaE afe) ¢
IuTeqe wEe, Ja1 fw g fadas &
FHEA A I F Aar A frar g & o
FEHT U THAT FWIE | §F HqET
9T & ¥, €1 q) & FOC AA AgEY
#1 e s fommr =g £

T l g frmami o @
HEA & A UF WG § g agd «H
w & fF et § a9l av gegd
o2 1ga § W fomat fF gw s #
I AT At g T fag s
FY g 9T AN I T8 G A
w1 € § W AR A w wd A
NEHIE AT § ¥ qq F1 @F
foge 7§ a9l & Towr 9T @Al
Tgt ox I=T @ Al 99 wTrEE)
#ogweged o W awd oy wh

# 3% Fgra7 § : wfeew frde 1= afew
fearee, ag @t g ST W@
& qrgar § wr Ao wgRy g9 WAl
9T @ 9W & 1§ T & 6N
61T T A€ OF GEAT A4 FT FTH
FT1

gadt aig faasr & fas s
STEaT § 98 91 ¥ gearg ¥ ar
21w gag agt 9= % wfew s
dre dto famgr ¥ Wy 't ¥FT 99
varar mar fawd fF fggeam & s
wfew qgt & feme @ & am At
gfem gz &t @& Fvt § gy
TAFT T T | 99 g fAE IHr @
1T &7 g0 AE) afer A R W
=AY Y A7 [AT I AT A Ag
g 1wy Arew gy R o v gs
AT & TF I ST THo HTTo TEer
} g9 919 FY IIHY g K gErwT
2 faar f¥ 378 adlT a9 & A gEg
fraeret & ag #7 faedt 0 & a7 79
wgaT J1gar § fF i #1 ag 3000 av
5000 FY qTEIIE F9 §, ag T A AL
g, ofew rewiam ¥ #1277 ¥ aw@
form fFem #71 it %Y T=T QAT
g smard SN # FEET @E S
#Y FeaTg F AU H Fraw A7 A°RW
faiiy #< femdz #ifez & av ¥
™ & & @ wifge 5 awl &
femt 7 & R o I # A=
Fig @A T STETT T 9% |

o X & g & wgan W §
& weE) # o S vt 3 &%
@19 gt 9¢ AEAY geE T WiH-
dR g g3 1 @ IW WX waw
o e 9w wifge ) § i
WEEE ¥ Y A9 T 9T F q™
argx wmar g1 avaf st wIea §
TIE F AT F GEY A AR F
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[ St A |

fag o, st c@e Fo wifem ¥ o
ST e fa an, s o o
T EAT & FAT T2 W Grw w1
# % 50,000 T &F F T 1w
TH I o ¥ fag oifs @k 9t
HEFT 9T AFT AT ¥ GH7 RN gRAT
AR X Rt ¥ faw o=
|9 @ we gHw 23 A dAT @
AT FIF & TR T FIGT G F
HIAAT FTAT T2 &) AT WEAET HY
& ama & 7av @ ? wmew e gy
gl 9% aaT § ¥ famesr
ag U g afadl & o g & SR
gFEw § s W G dr oA g
I waTed § ¥ arFe ggwr g a)
FATZ F /I T8 FA #1517 fvar
arar @ 1 ey ag aga asd g f5
ag Y FF A0 AIAAT § ¥ 9T A
T ¥ g1 919

THE MINISTER OF LAW AND
SOCIAL WELFARE (SHRI GOVINDA
MENON) : Sir, I have to admit at the
very outset that there is a very good deal
of weight principle in the amendment
brought by Shri Mulla, When I interrup-
ted him once or twice it was thought that
I am going to say that there is nothing
good in what he has brought. That was
not my intention in interrupting. For
example, one hon. friend said with respect
to appeal in civil matters that even when
two courts have concurred there is an
appeal to the Supreme Court where the
subject matter is Rs. 20,000 or more.
I interrupted only to say that is not
the correct position. That is all that I
wanted to do.

I will put Shri Mulla's case—I cannot
do it better than he has done—this way.
He referred to Section 417 of the Criminal
Procedure Code I think for this purpose.
Suppose there is a sessions case, say, for
a capital offence-murder and the accused
is acquitted by the sessions court, then
it is open under Section 417 of the Code
of Criminal Procedure—not under an
amendment made in 1955 as pointed by
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Shri Reddy because it was there all
along......

SHRI M. N. REDDY : I pointed out
only in the case of the complainant, a pri-
vate person.

.

SHRT GOVINDA MENON : There
is a provision in the Code under which
the State may go in app=al to the High
Court from the order of acquittal by the
Sessions Judge, and hon. friend Shri
Viswanatham reached the crux of the
matter when he said that in every matter,
in every criminal matter the State is pre-
sumed to be the complainant and if there
is aberration of justice or failure of jus-
tice in a case of acquittal the State is
given a residuary power to appeal to
the Supreme Court under S:ction 417.
That is what Shri Viswanatham rightly
pointed out. It may be there are occa-
sional abuse of the power vested with the
State in filing appeal. As a result of an
appeal under Section 417 if in a case of
acquittal by the Sessions Court in a
murder case the High Court convicts him,
say, for imprisonment for life, under the
Constitution as it is, there is no right of
appeal to the Supreme Court. In a case
like that the accused has to take recourse
to two provisions, either under article
134 (c) seek a certificate from the High
Court and, if that is not available go to
the Supreme Court under article 136. It
may be in many cases they may get justice.
But should there not be a right of appeal
in a case where the accused is sentenced
for life by the High Court in reversal of
an acquittal order by the Ssssions Court
when right of appeal is there ? If the
High Court had cared to pass a sentence
of death on the accused then thereis a
right of appeal. If anybody had said that
the Supreme Court is not a court of
criminal appeal, whether it be the Law
Commission or anybody I would not have
agreed with them, The Supreme Court
is also a court of criminal appeal because
in cases falling under article 133 where
there is a reversal etc., there is a right of
appeal and the Supreme Court is exer-
cising powers as a court of criminal appeal.
In other cases they make a special leave to
appeal and that,
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Shri Mulla’s amendment would come
to this. Where there is a right of appeal
today, when the High Court as an original
court after with drawing from the Sessions
Court or in appeal, for the first time
gives a sentence of ten years or more,
should there not also be a right of
appeal ? That is the question raised by him.
1 think there is considerable weight in what
he has said. What I objected to was re-
garding the interpretation of section 417
Cr. P. C. which provides for an appeal
to the High Court. There no distinction
is made between a State and an individual,
Because, the State is supposed to lock
into the matter and where in the opinion
of the State an offence has been committed
against the community and there has been
acquittal wnich was wrong, there should
be an appeal to the High Court.

18 hrs.

But I would request Shri Mulla and
other members of this House to remember
this. I see that all sections of the House
have supported this Bill. What wvested
interest have I in this matter ? Government
have no vested interest in this matter,
All the same, I wish to tell him that the
present Law C ission has been req
ted by me to completely amend the
existing Code of Criminal Procedure. I
had a talk with the Chairman two days
back and he was telling me that the re-
port would be in my hands in the naxt
few days. This is a matter which can
fall under the amendment of the Code
of Criminal Procedure, because under
article 138 the Code of Criminal Proce-
dure will be a parliamentary legislation.
Articale 138 says that other jurisdiction
can be conferred on the Supreme Court
than what is contained in articles 132 and
133. If the hon. Members think that they
can wait till I introduce a new Code of
Criminal Procedure in amendment of the
existing Code of Criminal Procedure, if
the House thinks so—I would put it that
way—I would request him not to press
it now. But if the House thinks that it
is important enough meriting immediate
consideration, I would not stand in the
way of the matter being referred to the
Select Committee, That is my position.

SHRI RANDHIR SINGH : Sir, under
rule 388 I beg to move :

“That rule 75 (2) (a) of the Rules
of Procedure and Conduct of Busimess
in Lok Sabha in so far as it requires the
moving of the amendment that the Enlarg-
ment of the Appellate (Criminal) Juris-
diction of the Supreme Court Bill, 1968
by Shri Anand Narain Mulla be referred
to a Sz=lect Committee at an earlier stage,
be suspended.”

MR. DEPUTY-SPEAKER The
question is :

“That rule 75 (2) (a) of the Rules
of Procedure and Conduct of Busin=ss
in Lok Sabha in so far as it requires
the moving of the amendment that
the Enlargement of the Appellate
(Criminal) Jurisdiction of the Supreme
Court Bill, 1968 by Shri Anand
Narain Mulla be referred to a Select
Committee at an earlier stage, be
suspended.”

* The motion was adopted.

SHRI RANDHIR SINGH :
to move :

I beg

“That the Bill to enlarge the appe-
llate jurisdiction of the Supreme
Court in regard to criminal matters
by Shri Anand Narain Mulla, be
referred to a Select Committee consis-
ting of 22 members, namely, Shri N,
C. Chatterjee. Shri Krishna Kumar
Chatterjee, Shri C, C. Desai, Shri
Shivajirao S. Deshmukh, Shri Shri-
Chand Goyal, Shri K. Hanumanthaiya,
Shri S. M. Jhoshi. Shri S. M. Kri-
shona, Shri Krishnan Manoharan, Shri
Vikram Chand Mahajan, Shri Bhola
Nath Master, Shri P. Govinda Menon,
Shri Bakar Ali Mirza, Shri H. N.
Mukarjee, Shrimati Sharda Mukerjee,
Shri Anand Narain Mulla, Shri K,
Ananda Nambiar. Shri Mrityunjay
Prasad, Shri K. Narayana Rao, Shri
Sheo Narain. Shri Tenneti Viswana-
tham, and Chaudburi Randhir Singh,
with instructions to report by the
first day of next session.”
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SHRI SONAVANE (Pandharpur) :
On a point of order, Sir. I whould like to
know whether the hon. Mover of the
motion for reference of the Bill to the
Select Committee has obtain:d the con-
scnt of Members who are included in
this. Under the rule their consent is
necessary.

MR. DEPUTY-SPEAKER : Will
the hon. Member resume his seat 7 T am
mysell going to ask that quistion. 1 pre-
sume that he has obtained the consent of
all the Members concerned.

SHRI RANDHIR SINGH : The
names are included with the comsent of
the different party leaders and of the
Minister of Parliamentary Affairs. .

SHRI SONAVANE : Individual con-
sent is necessary.

MR. DEPUTY-SPEAKER : That is
all right. I shall now put the motion to
the vote of the House.

The question is :

“That the Bill to enlarge the appe-
llate jurisdiction of the Supreme Court
in regard to criminal matters by Shri
Anand Narayan Mulla, be referred
to a Sclect Committee consisting of
22 members, namely, Shri N. C. Cha-
tterjee, Shri Krishna Kumar Cha-
tterjee, Shri C. C. Desai, Shri Shivaji-
rao S. Deshmukh, Shri Shri Chand
Goyal, Shri K. Hanumanthaiya, Shri
S. M. Joshi, Shri S. M. Krishna, Shri
Krishnan Manoharan, Shri Vikram
Chand Mahajan, Shri Bhola Nath
Master, Shri P. Govinda Menon, Shri
Bakar Ali Mirza. Shri H. N. Muker-
jee, Shrimati Sharda Mukerjee, Shri
Anand Narain Mulla, Shri K. Ananda
Nambiar, Shri Mrityunjay Prasad,
Shri K. Narayana Rao, Shri Sheo
Marain, Shri Tennetti Viswanatham,
and Chaudhuri Randhir Singh, with
instructions to report by the first day
of next session.”

The motion was adopted.
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CONSTITUTION (AMENDMENT) BILL

(Amendment of articles 75, 164 etc.)

st s fay (sfan) @ 9or-
s7e7 vEYed, & 3@ e § fgw #Y
g1 75, 164, 336 & §eAl & fag
FEE WA g Fgg v F
9EN TEH ¥ Y WW A @A g
fa= & gmfes:

“In articles 75 of the Constitution,
in clause (1), for the words “The
Prime Minister shall be appointed”
the words “The Prime Minister, who
shall be an elected member of the

House of the people, shall be appoin-
ted” shall be substituted.”

F8U & THH AT 164 F ge

“In article 164 of the Constitu-
tion in clause (1), for the words “The
Chief Minister shall be appointed”
the words “The Chief Minister, who
shall be an elected member of the
Legislative Assembly, shall be appoin-
ted” shall be substituted.”

18.08 § hrs.
[SHRI THIRUMALA RAO in the Chair]

oY dtaT o # @se o faar
qagaga & wgAg@ @ W F &
fafs @ & swwr qEa g &
g W WHFGAATE ¢

“In article 326 of the constitution.

for the word ““twenty-one”, the word
““eighteen” shall be substituted.™

AT ggd ! a & we-
#2 uT% wawweE oE d9w § 89
W asE s femrg ) ag N ¥ @
FCGAT AT ¢

“It 4s highly undemocratic that

persons not directly elected by the
suffrage of the people should head the



