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Pictures, Bombay; and (viii) Film craft (P)
Lud., Calcutta.

(b) whether Government have received
any complaints from these Film Companies
that they got less quota of raw films; and

(¢) if so, the action taken thereon?

THE DEPUTY MINISTER IN THE
MIN'STRY OF FOREIGN TRADE AND
SUPPLY (SHRI CHOWDHARY RAM
SEWAK): (a) to (c). The information is
being collected and will be placed on the
Table of the House.

12-00 hrs.

CALLING ATTENTION TO MATTER
OF URGENT PUBLIC IMPORTANCE

INVALIDATION OF CERTAIN SECTIONS OF
GOLD CONTROL ACT

SHRI S5.5S5. KOTHARI (Mandsaur): I
call the attention of the Minister of Finance
to the following matter of urgent public
importance and request that he may make
a statement thereon:

The Supreme Court decision invalida-
ting certain sections of the Gold
Control Act and the Government's
reaction hereto,

THE DEPUTY PRIME MINISTER
AND MINISTER OF FINANCE (SHRI
MORARJI DESAI): Mr. Speaker Sir,
1 rise to make this statement on the Calling
Attention Notlce on the matter arising out
of the recemt judgment of the Supreme
Court declaring czrtain provisions of the
Gold (Control) Act, 1968, invalid.

On 30th April, 1969, the Sunreme Court
delivered its judgment in threz writ Petition
matters relating to Gold Control. The
petitioners. were licensed deaiers and or
money-lenders.

The common and the most important
plea raised in these Writ Petitions was that
the Gold (Control) Act, 1968, wus beyond the
legislative competence of Parliament under
Entry 52 of List I (Union List) and Entry
33 of List III (Concurrent List) of the
Seventh  Schedule. The Supreme Court
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has upheld the conslitutional vires of the
Gold (Control) Act, 1968 and found it 1o
be entirely within the legislative compatence
of Parliament.

Apart from this main pleading, the
validity of about 26 provisions of the Gold
(Control) Act was challenged on the ground
of being violative of Article 19(1)(1) & (g)
and Article 14 of the Constitution, Most
of the impugn:d provisions have survived
the challenge., The provision about which
the licensed dealers were most exercised was
the one contained in Section 16(7) which
requires every licensed dealer and refiner
to declare his entire personal belongings of
gold articles and ormaments. The validity
of this provision has been upheld by the
Court,

The provisions declared invalid are—

(i) Clause (b) of sub-section (2) o,
Section 5:

This is a general provision as distinct
from the other specific provisions in the
Act, empowering the Administrator to
regulate by licence, permit or otherwise the
manufacture etc. of gold.

(i) and (iii) Clause (d) of sub-sectlon
(2) and sub-section (6) of Section 27:

Section 27 of the Act dzals with the
licensing of the dealers. Clause (d) of its
sub.section (2) provides for imposing of
conditions in ths licence issued to the
dealers; and sub-section (6) deals with the
issue and renewal of dealer’s licence and
inter alia, lays down the guidelines for the
same.

(iv) Section 32:

This provides for possession of primary
gold by licensed dealers and, inrer alia, lays
down the quantitative limits on the d:alers’
possession of primary gold other than that
in the form of standard gold bars.

(v) Section 46:

This provision is a corollary of Section
32 and provides that the primary gold in
the possession of the artisans employed
by a licensed dealer shall be subject to
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quantitative limit applicable to that dealer
under Section 32,

(vi) Section 88;

This provides for punishment of abet-
ment by a licensed dealer or refiner who
knows or has reason to believe that any
provision of the Gold (Control) Act or rule
or order made thereunder has been or is
being contravened by any person employed
by him in the course of such employment.

(vil) Section 100;

This provision requires a licensed dealer,
amongst others, to take reaconable steps to
statisfy himself as to the identity of the
person from whom he acquires or receives
any gold and raises a presumption in the
event of his failure 10 mke such reasomable

steps.

I should mention that in its judgment
the Supreme Court has observed that the
provisions which are declared invalid do
not affect the validity of the Act as a whole
and that the Act still remains substantially
an Act as it was passed by Parliament.

The Government have the greatest
respect for the judgment of the highest court
of the coun'ry and will abide by it in its
letter and spirit. Although the deletion of
the provisions which have been declared
invalid by the Court does mot affect the
basic scheme of Gold Control, some
remedial measures will. be necessary to fill
the procedural void such as that caused by
invalidation of Sections 27(6) and 32. The
text of the Court's judgment will have to
be carefully studied in consultaticn with
Governmeni's Law Officers with a view to
considering what remedial measures are
necessary and feasible in the light of the
Court's judgment. It may be possible to
provide for some of these matters by framing
appropriate jules under Seclicm 114 of the
Act. Immediately after the judgment was
delivered in the Court cn  30-4-1969, an
‘application was made for urgent supply of
a certified copy. The certified copy of the
judgment has not yet bicome available. It
is, therefore. not possible for me to state
anything more on this matter at-this stage.
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upon the Gold Control Administrator under
Section 5(2)(b) of the Act were legislative
in character, extremely wide and excessive
delegation of legislative powers had 1aken
place. Therefore, this section and others
have been held constitutionally invalid.
It is hardly surprising that such delegation
of powers which was treated as valid under
the Defence of India Rules have becn
declared as invalid under the common
law of the land. May I observe that the
invalidation of certain important sections
of the Act by the Supreme Court constitutes
an indiciment of the Government’s policy
of what I, should once again call ‘fiscal
brinkmanship’. What I mean is that
Government brings in Jlegislative measures
which are on the borderline of constitu-
ticnality. That is my principal objection.
Why should they take chances and risks
and bripg in legislation which is on the
borderline of constitutionality? { need not
go over what has taken place during the
last few days in the house; Members are
aware of it,

Secondly, I urge upon the Deputy
Prime Minister to consider that since certain
sections of the Act have been d clared as
invalid by the Supreme Court, should not
the Government in good grace withdraw
the Gold Control Act complately. I have
some reasons for making this demand. F,rst-
ly, it has caused undue misery and hard-
ship to hundreds of goldsmiihs; some have
even died. My principal objection is this.
The fl.mdl.lll'ltnlﬂl objectives for which the
Gold Control Act was brought by the
Finance Minister before Parliament have
not bzen fulfilled at all and it has not
scrved its purpose. It has not becn able
to check smuggling nor could it reduce the
disparity between the internal price and
the international price of gold. Finally the
lure of gold and its storage value have not
diminished.  Because of inflation, the
value of the rupee has depreciated.
It is on ‘this acccunt that there is so
much of disparity between the intemal and
the international price of gold. As regards
smugeling, it can be better checked by
dministrative r

MR. SPEAKER: 1 thought you wcre
iscussing the Supreme Court judgment

SHRI S.S. KOTHARIL: The Sup
Court bas held that tl;: powers conferred

Please come to the qusstion,
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SHRI 8. S. KOTHARI: [ am coming lo
that, I would say that the Government
should not confer upon the administrator
excessive powers which would render the
administrator dictator, Governor, and pon-
tiff, all rolled into one. Why shouwld you
give such dictatorial powers 1o the execu-
tive head? Therefore, [ would deprecate
the tendency of the Go ent to delegate
such powers and they should in the naiwural
course be clearly defined in the Act; and
Parliament itself should legislate im respect
thereof.

Gold Contor]

Secondly, we should not confer excessive
powers on the administrator, as otherwise,
fundamental rights would be violated. Then,
finally, the Government should not act on
expediency and ignore human aspect in
the matter of legislation. It does not
pay in terms of economic welfare or politi-
cal gains.

May I also most humbly submit to my
colleagues that they should be more vigilant
in passing any Act,—

MR. SPEAKER: This is nota public
meeting where you epeak to the audience
and appeal to them. Thisis Parliament
where a Calling Attention is being taken up.
It is not a mass meeting. You will have
to keep certain norms.

SHRI S.5. KOTHARI: 1 am referring
to that because the Supreme Courl has
questioned the constitutionality of our
measures. Now, will the Government
squash the Gold Control Act? Secondly,
will the Government think fit to appoint
an ad hoc committee of Members of Parlia-
ment to examine the entire scheme of the
Gold Control Act and decide as to what
measures should be taken in the future?
Thirdly, would the Government liberalise
the licences to the goldsmiths to enable
them to enter into the profession without
let or hindrance? Finally, whether the
Government would agree not to place any
limit upon the amount of primary gold that
the artisans and goldsmiths can hold?

SHR1 MORARIJI DESAI: 8o far as
it relates to the earlier questions that the
hon. Member has put, my answer is in the
negative.  About the last question he
has put, 1 can only reply to it after |
see the judgment,
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st g wre qor (el a): @
2 gt ¥ fad oy IowwrT AAT qar
ot a4t wEkew 7 w7 fF ST AW
f * oA I sy @ aEeT
gy fr e i 7

MR. SPEAKER: He said that he has
not even seen the judgement.

SHRI K. NARAYANA RAO (Bob-
bili);: During the discussion of the Gold
Control Bill, several Members in this House
on both sides of the House had expressed
their views that some of the provisions of
the Gold Control Bill would not be constitu-
tional. This is what we have anticipated.
‘The Supreme Court has struck down certain
sections of the Act. In this connection,
may I also submit to the hon. Finance
Minister that this is not the full story.
Still, some more sections arc yet to be
struck down for the simple reaspn that
this is a petition which, as the hon.
Minister himself has said, has been filed
by dealers and moneylenders. Under this
particulur Act, several other sections of
society have also been affected.

First of all, about the restriction placed
on the gokdsmiths, they are yet o be
decided by the court. These provisions
have not been commented upon in the
courts. Similarly, this Act purports to
impose a restriction on a broad section of
people onm the purchase of gold over
and above a given quantity. About the
nature of the restriction on the ordinary
citizen, that has to be decided by the
courts of law. (faterruption) The Supreme
Court has declared that the invalidation
of this section would not affect the entirety
of the Act. But in this coatext, I would
draw the attention of the hon.  Minister
to the observation of the Supreme Coart
as to what is to be done about this, parti-
cularly in the context of section 76. I quote
from the judgement:

“jt appears, however, to us that if
sections 27(2i) and 27(6) of the
Act are invalid, the licensing scheme
contemplated by the words of section
27 cannot be worked in practice. It is,
therefore, necessary for Parliament
to react a fresh legislation imposing in
appropriate conditions and restriction
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for the grant and remewal of licences
to the dealers,”

Therefore, even though technically the
Act is safe, the working of the provisions
will be impractical. This is my reading
of the entire judgment. In view of the
fact that this Act cannot be worked in
practice, what I want to submit is this.

I would draw attention to the nature
of the restriction imposed for acquiring a
certificate to become a goldsmith. Accord-
ing to section 39(4)(2), a certificate can
be issued only to a person who at the
commencement of this Act is a member of
the family of a certified goldsmith and had
been assisting him for not tess than one
year. The implication of this is that for
a person to get a certificate, he must be
a member of a family of a certified gold-
smith...

MR. SPEAKER: I am not an appellate
court over the Supreme Court. [ thought
you are secking some clarification. 1 will
give you two minutes. You cansay what
you want. 1 will close my ears,

SHRI K. NARAYANA RAO: The
validity of this particular provision which
1 have referred to is going to be challenged.
In the light of all this, instead of amending
the Act piecemeal b of the Sup e
Court judgmeni, may I request the Deputy
Prime Minister to keep the Act in abeyance
and get advisory opinion about the entire
Act, including the other provisions which

have not been challenged in the recent
case?
SHRI MORARJI DESAI: I have

already said that until1 go through the
judgment and examine it carefully, I canmot
give any opinion, as my hon. friend
can easily give. Hecan give it, but I
cannot,

Mt oge fag weR (IEr@)
s, 9@ @ fadas o¢ mt gEg A
=T @ @1 91 AR FAF GIE A 4R
fafae grast & gvaew & oY aafeat
o\ famarg’ s@e &1 df gitw FEF
froig ¥ 4 g4 aqEq g T §)
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¥ g a1F | gAw Al ag g 5 114
o & wAare wEdRe 99 fradl #
T L | HF A T § qg qaw
aF 7@ 6 a@wr fwi & dueA
wOh 23w 9 W@ ¥ afew Ifvm g @
fr g 39 MaE § @OtEd &9 04
qifarie & s fd 9% I A
frge gewl w1 wias & sfes oo
faTe Whe FA &7 AYET fAa aF 1 g

w i fF Ao Wi dar 5 oI
v g ar ar ag ww W ¥ tar

¥ wedl ¥ wage g fewaww § ar
IAH @ FAT AN FT GHEA R A
i frag giw 712 §1 Fg A& a0
Fimadi @ A gr A anwa g %
ag wrawE ¢ & ATt w78 JreEr-
T § f ot witeiic g wEE g #1E
# ot wrar &, goftw FE & o fewe @
IgF AW T@T AW AR IJEH @
SAFY ot WO FrEAT § IuEy gad fedr
a<g ¥ gATY FT ToA AN FLA [WiH g
= & fr gofte 18 & WA qg @
afew ag Iawr "o fAof R/Taer HeE
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& 3 # wifeie A1d W Y ¥ AT
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PAPERS LAID ON THE TABLE

NOTIFICATIONS UNDER EXPORT (QUALITY-
CONTROL AND INSPECTION) ACT 1963
ETC, ETC

difes =T aw gfa e §
Io-wt (st W T dww) ;- # -
farfaa o gT-9eq T @A §—

(1) frafe (e Framrg 97 frder)
wfafraw, 1963 & @ w17 &Y
I (3) & s=wia freafafes
wfggaarsl Y oF-uF Ffa—-

(uF) "ae &= & adq (Frd-
eur) gavaw fraw, 1969, s
feis 15 =iw, 1969 &
WA F oA #§  wfageen
HEqT UHe Wlo 1428 ¥
s¥ifam gu @

au® frata (e ) savaw
fraw, 1969, at fe=is 15
ag®, 1969 F W & TwA-
ox # gfagear d=ar owo
wlo 1431 & wwifoa gu &1

(=)

[Placed in Library. See No. LT—1020/
69.]

(2) (uw) weitr (Faera o fafirawr)
sfgfmam, 1951 =+ gm0
18 & &t gwarr (2) &
A AW AT, FEA
facq fafwde, wem=TT &
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STq ¥ At ¥ wfege
HET gde wWre 741 (fgdY
o HIN Heww) 0w
wfa, S fawiw 20w,
1969 & wreg & oA H
st g€ 4t

I wfagear &7 @wr-
9e 9T @R ¥ gu faww
¥ wrw zwlR oaer ww
famm (st sl siaeh
&) |

(=)

[Placed in Library. See. No. LT—1021/
69.]

12.20 hrs.

ESTATE DUTY (DISTRIBUTION)
AMENDMENT BILL

THE DEPUTY PRIME MINISTER
AND MINISTER OF FINANCE (SHRI
MORARII DESAI): Sir, 1 beg to move:*

*“That the Bill further to amend
the Estate Duty (Distribution) Act, 1962,
be taken into consideration.™

This Bill relates to the distribution of
the net proceeds of Estate Duty among the
States as recommended by the Fifth Finance
Commission. The Commission was, among
other things, required to make recommenda-
tions in regard to the changes, if any, 1o
be made in the principles governing the
distribution among the States of the net
proceeds of Estate Duty in respect of
property other than agricultural land. In
its interim report, which together with an
explanatory memorandum on the action
taken thereon was laid before the Lok Sabha
on 15th November, 1968, the Commission
has made final recommendations in this
regard. The Commission has -i d the
share attributable to Union territories from 2
per cent to 3 per cent taking into account the
population of the Union territories as

*Moved with the recommendation of the President,



