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[Mr. Speaker]

notice of the Government, they know it.
I do not think it can come fomorrow.
Tomorrow again we have the Constitution
(Amendment) Bill and we decided it in the
Business Advisory Commitiee. We cannot
postpone that and take up other work, Day
after  tomorrow perhaps the other Bill is
coming. Let the time be left to me and I
shall see whether it will be possible or not
during this session. Now Mr. Chavan may
introduce the Bill.

15.14 hrs.

PRESIDENT (DISCHARGE OF
FUNCTIONS) BILL*

THE MINISTER OF HOME AFFAIRS
(SHRI Y. B, CHAVAN) : T beg to move
for leave to introduce a Bill to provide for
the discharge of the functions of the Presi-
dent in certain contingencies,

SHRI NATH PAI (Rajapur) : 1 rise
to opp the introd of this Bill for
cogent and compelling rcasons which, with
your kind indulgence and that of the House,

I shall now proceed 1o elaborate,

Before 1 take up the substantive grounds for
opposing it, I should like indication of your
thinking on one particular matter. You,
Mr. Speaker, have been pleased to dismiss,
within your rights, the requirements of direc-
tion 19 (a) and (b). A Minister who
wants to move for leave is required to give
notice for seven days before he does so ;
copies of the Bill should be circulated at
least two days before he introduces it in the
House. I think you were right in dispensing
with the rigid requirements becauss death
could not have been anticipated. Mutgtis
Mutandis, that indulgence may be shown
to me. May I take it? [ gave notice of
the Bill last week on Thursday and you
should be pleased, therefore, to show the
same indulgence and consideration to me
80 that at the earliest possible opportuaity
I may be enabled to introduce my Bill.
That is my submission. B:cause in my
Bill, which I think is the only appropriate
Bill on this occasion, I have taken the posi-
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tion which according to me is the only
one compatible with the letter and spirit
of our Constitution.

Having said that, I want to ralse some
valid points regarding this Bill. I am afrald
that in their haste to bring something the
Government have not done the necessary
house* wyork. I would draw your attention to
the sloppy drafting of the Bill and I do not
mean any insult to any individual. Per-
haps they were acting under pressure of time
and therefore it had resulted In this kind
of thing. There is a grave constitutional imp-
ropriety if we refer to the *Vice Presciding
who is acting as the President” as the
“President” of India. I will show ample
evidence, contitutional and documentary,
before 1 substantiate this point and ask you,
Sir, to gulde this House,

In the Statement of Objects and Reasons,
which is followed by the “‘President’s Reco-
mmendation under article 117 of the Consti-
tution of India®, in this document which
is circulated to us, the Vice-President acting
as President is referred to as ‘'President”
having been informed......ete. Mr. Speaker
may I In all humility submit to you wvery
respectfully ibat we do not have a President
now but only a Vice-President who is act-
ing the President 7 So, to try to invest
this constitutional impropriety with statu-
tory respectability is a kind of thing which
you, Sir, should not tolerate or allow the
Government to run away with,

Here may T point out how the Consti-"
tution draws a clear distinctlon between
somebody “acting as the President of Indla"
and somebody ‘‘discharging the functions
of the President of Tndia™ ? I refer you, Sir,
toa Gazette of India. This Gazatte of
India, for your ready reference and that
of the Home Minister I may say, is dated
“New Delhi, Tuesday, September 12, 1961
Here this notification 1s signed by Dr.
Radhakrishnan, Vice-President ‘‘discharging
the functions of the President™. So, he
is called “Vice-President  discharging
the functions of the Presideat of India’™ ;
he is not called ““President of India.

Lest somebody else may say that he will
show one Gazette to disprove me, I will

*Published in Gazette of Jodia Extra-ordinary, Part II, Section 2, dated 13.5.69.
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show another Gazette of India *“N:w Delhi,
Friday, September 15, 1961. Here again
Dr, Radhakrishanan sings as **Vice-President
discharging the functions of the President of
Indla.”

I will now refer to some Acts of the
Government of India in this volume which
I will place before you—Recommendation
under articles 117 and 274 of the Constitu-
tion of India (Copy of letter No. NF.
102/63 dated 21st February, 1964 from Shrl
T. T. Krishoamacharl, Minister of Finance
to the Secretary, Lok Sabha) where it Is
stated :

“The Vice-President, discharging the
functions of the President, having
been informed of the subject-matter
of the proposed Industrial Develop-
ment Bank..."

Sir, in the past they were very careful in
drawing a very vital distinction between the
“Vice-President discharging the functions
of the President of India" and *“President
discharging the functions”’. At no time
was the Vice-President designated as the
President of India. At a later stage, I am
going to submit that there is a distinction
betwesn “‘discharging the functions of the
President of India” and ‘*‘acting as the
President of Indis"’. But, before I dispose
of this particular point of the constitutional
improprietry of referring to the person
incumbent to the office, who is really the
Vice-President, as “‘President of India”, I
would like to cite one more example,
and that is the Appropriation Bill, signed
on 26th March 1965, by Dr. Zakir Hussain,
*Vice-President discharging the functions of
President of India"".

In their comments, Shri M. N. Kaul
and Shri Shakdher point out that the
appropriate manner to refer to the Vice-
President acting or discharging the functions
of the President shall be *Vice-President
discharging the functions of the President™.

Sir, I have given you ample and clear
evidence and authority in order to substan-
tiate the point regarding the total impropri-
ety of referring to the Vice-President, who
is discharging the functions of lhe President,
as the President, as iv done here,
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Shri Kamath in a very scholarly note
published in most of the dailies which appear
in the capital has drawn pertinent attention
to this fact and as one of the founding
fathers of the Constitution he is highly
competent to do this.

Now I will refer to this very vital dis-
tinction. The Constitution of India thinks
of only one President, and he is the person
who has got to be elected under the pro-
visions of articles 54 and 55. No other
person under the Constitution of India can
be even temporarily designated as the Pre-

sident of India. The Constitution is very
categorical on this fssue, This iIs anicle
65 (1). It says:

*In the event of the occurrence of any
vacancy in the office of the President
by reason of his death...the Vices
President shall act...”

This is very categorical. He shall act.
He is not the President of Indla. The Vice-
President of India continues to be the Vice-
President of India and he needs to be desig-
nated, called and addressed having the
title of the Vice-President acting as the
President. Otherwise, a gross constitutional
impropriety follows.

Article 63 is a mandatory one. It
states 3

*“There shall b2 a Vice-Presldent of
India™.

If he is the President, we do not have a
Vice-President of India, | would like to
read to you, Sir, and to the Home Minister
article 64. 1t states :

“Provided that during any period
when the Vice-President under article
65 he shall not perform the duties of
the office of Chairman of the Coun-
cil of States...”.

This is the final proof that the Constitution
contemplates that the Vice President dis-
charging the functions of the President or
acting which is a totally different conception—
this is my point—shall not be designated as
the President unless we want 1o indulge in
a constitutional impropriety. I am afraid
we are being led into a  constitutional
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impropriety in the light of this massive
evidence of the Appropriation Bill and the
Gazette of India which I have cited and
also the relevant constitutional authority.

Now, regarding the substantivc part
of the Bill, I crave your indulgence and a
little patience. This Bill, I would submit,
is totally wrongly conceived and it is an
unconstitutional thing. I want to draw
your dttention to article 65. Arlicle 65 has
in all, three provisions. If the Government
shows the wisdom of accepting my consti-
tution amendment, it will have four pro-
visions.  Article 65(1) reads as follows :—

“In the event of the occurrence of
any vacancy...

—1 want you and the House to mark the
words—

“in the office of the President by
reason of his death, resignation or
removal, or otherwise, the Vice-
President shall act as President...”.
I want to emphasize this. If there Is a
vacancy in the office of the President, then
the Vice-President shall be entitled to act.
But article 65(2) says something equally
important :
“When the President is unable to
discharge his functions owing to

absenes, illness or any other
causes the Vice-President  shall
discharge his functions ...”

There is a clear distinciion which is

overlooked in the Bill moved by the Home
Minister, between acting and discharging
the functions,

Before I proceed to elaborate the point
further, I would like to Tefer you to cer-
tain authorities—this is by Wade and Phil-
lip—as to how the British Constitution
also on which a part of our Constitution
is based, draws the distinction, At p. 170,
regarding the Accession Act and the Re-
gency Act, this is what the author says :

“The Sovercign comes of age at
eighteen ; untill be reaches that age, the
royal functions are to be exercised by
a Regent who will also act io. the

event of tota] incapacity of am adult
Sovereign."
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First he discharges the functions and; 'ff
somz:thing else happens, then he acts,
Acting and discharging are different,

In our Constitution, there are as many
as nine articles at least on which I have
bzen able to lay my hands during the time
that has been at my disposal which draw a
clear distinction bzatween acting and dis-
charging. In order to save the time of
the House, [ will read only one article,
In articles 60, 64, 91(1), 95(1), 160,
184, 223 and 316 (1A) the Constitution
draws a distioction between ‘acting’ and
‘discharging the functions of the President
of India®. Here, to start with, 1 would
refer again to article 64 :

“Provided that during any period when
the Vice President acts as President
or discharges the functions of the
President under article 65..."

That means that artlcle 65, as I was sub-
mitting, provides for two kinds of contin-
gencies. Oane contingency arises by vacancy
in the office of the President, If there is
a vacancy, then the Vice President ‘acts’.
Bat if there is an inability on the part of
the President, then he discharges the
functions ; that is article 63(2). I would
now draw your attentinon to this fact that
this Bill confuses these two things. In
Clause 3 it is said =

“In the event of the occurrence of va-
cancies,..”

They are very strange about the use of the
words ‘casual wvacancy'. A wvacancy in the
office of the President is not casual ; itis
by death or resignation or removal. There
is no such thing as casual vacancy. [ want
to point out to you that in Clause 3(1) of
this Bill, there is a lot of confusion.

At some stage they show that they are
aware of the distinction beiwzen ‘acting as
the President” and *dicharging the functions’,
But they try to achieve by this Bill what
they can achieve only by a Constitutional
amendment. They have taken the autho-
rity given to Parliament under article 70 of
the Constitation. May I read here article
70 for your easy reference? It is very
simple ; it isa single-sentence article, It
says-:



265

**Parliament may make such provision
as it thinks fit for the discharge of
the functions of the Presideat in any
contingency not provided for in this
Chapter,”—for discharge of func-
tions.

‘Discharging of the functions' is contem-
plated under article 65 (2), but not the
contingency arising by death, resignation or
removal where there is a wvacancy. They
say, ‘il there is a vacancy..." I want to
submit that, if there is a vacancy in the
office of the Presid:nt, then the Qquestion
comes of acting and not of discharging,
In the event of a vacancy, the Vice-President
will have to act because that is what the
Constitution uader article 65 stipulares, If
there is no distinction between ‘acting” and
*discharging’ then the Constitution on so
many occasions would not have drawn the
distinction s0 clearly—not only in article
65 (1) and (2) but throughout the Constitu-
tion. But the pertinent distinction is in
article 160 which deals with what happens
in the case of a Gowvernor. Under that
article, the President may make such provi-
sion as he thinks fit for the discharge of
the functions of th: Governor of a State in
any contingency not provided for in that
Chapter. ‘The Chiel Justice’ has bz2en
provided under rules made by the President
when the Governor is not there. He does
not act but discharges the functions. There
the word ‘act’ has bsen deliberately omitted
because the Constitution, as [ have said, in
these articles clearly s:ss the difference.
Whea does the qusstion of acting com=? 1
go to the other points. Ths question of
acting comes only when there is a vacancy
in the office. This Bill begins by talking
of a vacancy. If there isa vacancy, then
the Vice-President and those who are to
follow him will have to act. If thereis a
temporary inability, then the Bill is alright.
In clause 3 they have referred to a
vacancy :

“In -the event of the occurrence of
vacancies in the offices of both the
President and the Vice-President, by
reason in each case of death, resigna-

When there is a vacancy, there is no ques-
tion of discharging the functions, Then
there is the question of acting, and if some-

President (Discharge of VAISAKHA 23, 1891 (SAKA) - Functions) Bil] 266

body is to act, then article 65 demands that
this can be achieved only by a Constitutional
amendment. The enabling provision for
discharging the functions can be achieved by
a simple Act. This Bill is showing a
great confusion. Here in the ‘Statement of
Objects and Reasons® it is said : o

“The Constitution does not provide
for cases where a vacancy o:zcurs in
the office of the Vice President or
where the Vice President is unable to
discharge his functions...”

That shows an awareness on their part that
‘vacancy’ and ‘inability’ are not the same
thing, *“Vacancy’ is not the same thing as
‘inability’. If there is a vacancy, the man
who takes the office acts in that office and
‘acting” can b= provided for only by a
Constitutional amendment,

Having concluded this point, may I now
draw your attention to this that the Bill, as
provided, is violative of the elective princi-
ple of the Constitution? Throughout the
Constitution emphasi ¢ has been made on the
elective principle. I would Ilke o point out
to you the qualification for the President.
Who shall be the President 7 No person
shall be e'igible for election as President
unless he is qualified for election as a
Member of the House of the People. This
elective principle also leads to this. Art. 79
says that there shall be a Parliament for the
Union which shall consist of the Presidsnt
and two Houses to be kno>wn respectively as
the Council of States and the Lok Sabha. A
close association of the President throughout
envisaged in the Constitution Is very impor-
tant. In order to provide even for tempo-
rary contingencies the elective principle
regarding the office of the President cannot
be ignored as this Bill moved by the Home
Minister is seekigg to violate. This isa
very important point. Now what they are
going to do isto bring the Chiel Justice in
the line of succession. This Sir, amounts to
tempering with the impartiality of the judi-
clary. [ would quote Art. 71 of the Consti-
tution. As per this Article, all doubts and
disputes arlsing out of or in coanection with
the election of a President or Vice-President
shall be inquired into and decided by the
Supreme Court. I would like to point out
the contingency. Suppose there is a election
for the Presidentship of India. We heard a
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There is a doubt raised
about it. The matter goes io the Supreme
Court which is the deciding authority.
Being the election of President, the Chiel
Justice of India will be the presiding
deity. Points of objsctions are raised. The
Supreme Court Chief Justice will strike
down the eloction and next he will go and
sit as President of India as in the provision
given to us by the Home Minister. 1 can
sec the disastrous consequences that are
likely to follow from such kind of provision.

There is another thing. It is very con-
celvable that we adopt a piece of legislation,
for example, the constitutional amendment
which will come before us tomorrow. We
know that certain Judges hold different
views about the Bill. They have said it
publicly, They have a right. I respect
that. He is acting as President even tempo-
rarily. What he denounced as the Chiel
Justice he will be called upon to sign as the
President of India because Parliament has
passed it and he is now actiog as the Presi-
dent. He will be comp:lled to eat his
humble pie.

MR, SPEAKER :
merits.

SHRI NATH PAI: It violates the
impartiality of the judiciary, if we carry out
this. It is very conceivable that the
Chief Justice rejects an appeal. It will
point out how the judiciary is brought out
by the line of succession in the Bill brought
by the Home Minister. I would point out
that a death sentence is imposed and the
accused appeals against the death sentence
and the Supreme Court rejects it. Supposing,
immediately there is a contingency that the
SBupreme Court Chief Justice as the Gover-
nor did in the Nanavati case, recommends
reprieve, then what he denies to do as
Chiel Justice, he will be required to do
because of political pressure as President.
Finally, even because of the changing limes
we are facing, political decisions have got
to be taken by the QGovernment. The
President of India will be associated because
everything is done in his name. The office
of the Chief Justice will be brought into
ridicule if the Bill is accepted. I, therefore,
want to submit that on four very important
grounds this Bill is unconstitutional, is
likely to violate the elective principle, is

case just now.

Don't go ioto the
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likely to violate the guarantee of the impar-
tiality of the judiciary which is likely to

be brought into disrepute On these
grounds I submit to you to disallow this
Bill.

MR. SPEAKER : Yesterday Mr. Nath
Pal, Mr. Madhu Limaye and Mr. Banerjoe
wrote to me that they were going to oppose
the Bill. Opposition normally at the intro-
duction stage is only on some constitutional
points. I would request the hon. Members
not to go into the merits of the Bill.
We shall discuss that later on when the Bill
is before the Ho use.

SHRI BAKAR ALI MIRZA (Secundra-
bad) : Time has been allotted to two
Bills, My request for a discussion of the
Prime Minister's statement on Telangana...

MR. SPEAKER : Mo,
you are talkiog on the
the Bill.

no. I thought
introduction of

SHRI BAKAR ALI MIRZA : Sir,
I should have priority, A lacuna exists
there...

SHRI 5. K. TAPURIAH (Pali) ; Sir, I

have a point of order. It is this. Rule
72 says :

“Ita motion for leave to introduce
a Bill is opposed, the Speaker,
after permitting, if bhe thinks fit, a
brief explanatory statement from the
member who moves and from the

ber who opposes 'the motlon,
may, without further debate, pul
the question :" '

One Member has spoken. It does
not provide for more than ene Member.
Only one M=mber should speak.

MR. SPEAKER : There is the Proviso.
He himself may read the Proviso.

SHRI S. K. TAPURIAH : The Pro-
viso says that the Speaker may permita
discussion. Are you permitting full
discussion 7

MR. SPEAKER : Permit means ome
or two other people. If you are satisfied,
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I am happy. That is why I was pointing
out, don't bring in the merits of the case.

st 7q foaq (F77) : wsam wERy,
™ faw %t 357 §§ Agayd AWl
74T 33 & 1| 6 WE FY qF gAC wewW &
&9 g7 W BT LT 91| IH qw AT
faasam aff 41 gk o,  wm@ArT
PRI AT qTgT, aAfT ¥ 9@ AW
& gz w7 av fF Tezafa & v § A
FT TF TTHIT I el 7 A9, 39
*t qff 9T &, ¥4 AW A9 JX K
a& At § 1 IF FHT A UGN @
Irdfam AR A FY A

‘The hon. Member has great ingenuity
I grant; but it doss mot help in the
interpretation of the Coastitution. He forgets
that the President is never dead ; it is
Dr. Zikir Husain who was dead. The
President is a continuing authority. Unless
the President dimisses his Ministry there
is o question of having another oath-
taking.

ot Aot odr g W
¥ ff§ w awm w=mdfa g
gl # @t @ wAe Ser
a7 | 5% FA9 & wezafa @ F ww A
ITH AT, AT FAR, CEH @ ¥ )
IR @A gt ;g g fs
s H g MmN s @ g s
weafa § freq & I 1 Ivoeefa,
weeafd & a1 w19 F@T §, “ofEeT o
sfe¥z”, va %1 weafa sgr war &, 7g
o R

MR. SPEAKER 1 They have got diffe-
rent constitution. )

wit wq fond : adf are A, gt
gz §, “offer o3 gy’ R o
it e A qg e MY

“In case of the removal of the Presi-
dent from office or of his death, re-
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signation or inability to discharge the
powers and duties of the said office
the same shall devolve on the Vice-
President...The Congress may by law
provide in the case of removal, death,
resignation or inability both of the
President and Vice-President ceclar-
ing what officer shall then act as Pre-
sident and such officer shall act accor-
dingly until the disability be removed
or a President shall be elected.”™

qETH WERA, AL TR & | WG IW-
fegr 3 7 SAfore ag aga @9, @ @
9g% UF 1o 99N 99 9F 49f, @
azw T4l @ §, AfeT Tzt AT gAn Tgd
o% & @ &, e AF e §1 w17
wo & gawar § o Frgram smaws 1
whrag dANFTRNFwm e F@
axr #i§ wregafa v &, Treeafa 9 9@
@@ § Wi graegafa daw vl &
TR QY AFE @ANR
feemifoT &1 GaWw, 98 §1 W AFAE §T
Fa § e Trezafa & wefsal w1 ST
F, IOFT O @ q99 wa@ AL
amat @, srereafa. weafd & @ wW
wT @ §, Tegafa A § @ A, @
@ IT%T Fg & Jaa f qfy w@r g
3tz % g fadew s aan § 6 aw-
foer & o @ft war @ wfgw €Yo
¥few e ¥ fedll 7 g g eman Ad,

e e ge Tl qE Y AR
& U AT T | T AF A $Ad

&7 FEAT 4T ST AFET I FAET A
& wge #§ ag T A ¥, aEm-NEEE
iR g AN F AT FH FTRAN
wafay 5@ N wg 3799 T8 o
wifgd dt | ag Ut FAE F1 w7 T A
Lacige el

A agt THF ST SEX T A ww
TWY T R AR A @
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[« 7y fod ]
2 @ Tar @ GEer sOn 9w Q) @
gluwamarag ar af

T@T o wg ag ¢ e aegafa &
o oz @ Frgfer 1 A @ Trefe W
I gar § o fedt wom wae<
g WTET g & 4T HOA w0 W Q@
TEY wT qrar § @t sER few amram @R
9 &% Fmr § fr gl A & e -
qiw # Fg7 § 5 a3 99 & F F Q@
wX | Afem madAT ot g gar afawrQt
agl &, ag frge foar gar wiesrd @,
Feargfea dtez § | T Qg W -
g FY qhe Y sreargfea § | ¥fFT -
afa &1 92 srargfea g & 1 ag AT Oar
& 1 Iy wig # e, st e 1 g
et g 7€ & &3z F Feaw w2l &
AT &7 FTA AT | a7 FATHT H WY I9-
Trezafa & arg A 3w aE Waefea §
IEFT AT gAr FAFT eefa F ard F1
Far §...(wawm)...

¥ fagra stam FTw@r g, A% afc
wAAN g T ¥aw @A
T Fgar Aga g A T @
frgea femr gt = &, et ot frgw
safea FY AT AT TEATF X FIH FA
% foq wgd § o @m0 @ ¥ A g
#fea sfs wegafa &1 = gar d@fawa
# o gan 9% &, wefeu frdt @@ sufe
#1 g 39 &1 Jaafast aAET =@ifEe
48 ehwT agE § @1 fedt wawdw §
Teaar & a1 fodt efF AT &1 13
@ Iwafesfa & foafasr wigq &
wrag frgr s | A M@ e A fE
T AT F a7 gAY w@F T A
fad, fex fedt g 1 g ok
fex fecdt wftex w1 AT T wsar
& 1...(sarww) .. % fow 9 3w fean
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I 9§ T faw w5 foar am
F=gr |

wfed weay wgiey, fagram: & @
# fadw FTr wm@ar § @ ag s
wgar § f& wenfs w1 o9z 4fw
A g w§ wwfer e ww
TG & fog o swdwA A9 aeTod,
saafasrd aagd Iq § vz, W
gt ¥ fecdt-Jaeda aix fedt-aftec gl

SHRI S. M. BANERIJEE (Kanpur) :
At the the very outset, Sir, 1 must protesg
against the manner in which this Bill has
been brought forward, When we were dis-
cussing in the Business Advisory Committee—
you were presiding over it—you had the
draft Bill submitted by Shri Nath Pai.
If a Member of this House in his wisdom
and be:ause of his imagination—correct
imagination—has anticipated a certain
situation or how an eventuality can be
met and on that basis if he has submitied
a foolproof Bill, the Bill could have
been discussed by the Cabinet and there
was no harm if the non-offficial Bill
presented by Shri Nath Pai on 7th May,
1969 was adopted by the Government as
an official Bill. Nothing could have been
lost. There are instances in this House where
non-official Bills brought forward by
private Members have been adopted by
Goveroment ; for instance, there is a Bill
by Shri Madhu Limaye which we are
considering and which will come up ina
day or two ; then there is another by
Shri Madhu Limaye ; there is also a Bill
by Shri D. C. Sharma, These Biils have
been adopted by Government as official
Bills and then discussed, and even Select
Committees have been appointed and so on.

So, my first point is that Shri Nath Pai
should have been given an opportunity to
move his Bill and Government could have
accepted that Bill because (they were found
napping. Shri Nath Pai has indicated in
his Bill how the whole thing can be managed,
and I feel that it is a better Bill than the
one which has been brought forward by
Government. We npever expect this even-
tuality to come, and we do not want such a
situation to arise in our couniry, I am one
of those who do not want the country to
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remain topless; someone should remain there
at the top. Today what is the position 7
According to Shri Naith Pai, we have no
President. Rashtrapati Bhavan is vacant or
with a to-let board om it; even that red
light which denotes that the Rashtrapati is
there in Dezlhi is not there on it. Shri Nath
Pai wams that the Speaker...

MR. SPEAKER : Now, he is going into
the merits of the Bill.

SHRI S. M. BANERIJEE : Shri Nath
Pai wants that the elective principle should
be upheld. T am not referring to you, Sir,
in this connection; you may be there as
Speaker today and you may bz something else
tomorrow, but 1 am referring to the person
holding the office of Speaker. Shri Nath
Pai has provided that the order of Suzcession
should be the Speaker of the Lok Sabha, the
Deputy-Sp:aker of the Lok Sabha, and
the D:puty Chairman of the Rajya Sabh.
But in this Bill the Chi:l Justice of the
Supreme Court or the highest judiciary in
the country has been brought in. Many
points have b=en argued about, and [ am
sure people may be arguing in different
ways.

I submit that Government must
unconditionally apologise to this Hous: for
not having consulted the Oppositioa, for not
having realised the gravity of the siwuition
and for not owning Shri Nath Pai's Bill.
That is my first objection.

My second obj:ction is this. B:fore
coming to any decision, they should have
met the Opposition Memb:rs and discussed
the matter. But they did not think it proper
even to discuss this matter, They have
treated the Opposition in a very shabby
manner. Th:se are my basic objectioas.

THE MINISTER OF LAW AND
SOCIAL WELFARE (SHRI GOVINDA
MENON) : This is a stage when you have
allowed conastitutional quesiions to be raised
under which we are functioning. I could
not find any questions affecting the Cons-
titution raised in the speeches of any of my
hon, friends including that of my bon. friend
Shri Nath Pai who had been referred to the
Constitution wvery often. The only thing
which he referred to was that in the recom-
mendation paragraph which is not part of
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the Bill the word ‘President’ has been used,
and according to him the words to be used
should have been ‘Vice-President acting as
the President”.

MR. SPEAKER : Is that not substan-
tive 7 The other things can be considered

at a later stage.

SHRI GOVINDA MENON : It is not
very substantive. My submission would be
that when somebody is acting as President
there is nothing wrong in describing bhim as
President, After all, it is not part of the
Bill.

SHRI HEM BARUA : (Mangaldaij) :
It is legally wrong also; it is also wrong
from the language point of view. (Inferrup-
tions).

MR. SPEAKER : 1 do not want any-
body clse to say anything now. The Law
Minister has the floor and T am trying to
understand what he is saying.

SHRI GOVINDA MENON : Uader
article 65, there are three situations envisag-
ed; there can be the President, the Vices
President acting as the President and then
the person discharging the functions of the
President.  These three distinctions are
there. But still it is the functions of the
President that are being discharged. Here,
it is not part of the Bill but it is only a re-
commendation that is referred to. What we
are going to pass is the Bill. Even if it is
considered there is a small slip in the word-
ing of ths recomm:ndation because he is
acting as President, I submit that he is Presi-
dent, and [ see no reason why at the time
of leave to introduce the Bill there should
be any opposition.

SHRI NATH PAI : On a point of
order......
SHRI TENNETI VISWANATHAM

(Viskhapatoam) ;: I had also sent a slip to
you.

MR. SPEAKER : I have received many
slips or chits.

SHRI NATH PAI 1 I am astounded......
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SHRI TENNETI VIBSWANATHAM :
Allow me to say just one point,

MR. SPEAKER : A number of slips
have come to me today. But I could take
into considération only the slips which were
given to me in advance.

SHRI NATH PAl : The Law Minister

has dealt with ope point. It is up to
you to allow it or not.
MR. SPEAKER : What is his point

of order in reply to what he said ? Both
of you have done your job ; it is my job
now to give the ruling.

Sir. I will
Allow me

SHRI NATH PAIl: No,
never be disrespectiul to you.
only one minute.

the way of
draw  your

I do not want to come in
your ruling. But I would
attention to art.117(3) and the casual
manner in which the House is treated.
He says reference (o the President [s not
part of the Bill. This is an exraordinary
statement from anybody, but extraordinarily
extraordinary from the Law Minister,

Article 117(3) says :

*A Bill which, if enacted and brought
into operation would involve expen-
diture from the Consolidated Fund
of India shall not be passed by
cither House of Parliament unless
the President has recommended to
that House the consideration of
the Bill™

In the recommendation the word
*President” is mentioned. This is oot
something superficial. The coostitulional
requircment is ‘President has recommmen-
ded.” [Itis a mandatory provision. He
must be properly designated.

SHRI Y.B. CHAVAN: [ would
certainly make one point. The entire
case of the hon, member is based on the
presumption that there is no President
today, It is true there is mpo clected
President today, but the offices of
President is functioning.

SHRI NATH PAI : No...
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SHRI Y. B. CHAVAN: He may
not agree. I we presume that there is is no

President, we reach a stage of absolute
absurdity in this country.

SHRI NATH PAI: No, we did not
say that,

SHRI Y.B, CHAVAN:1  Artcle
79 says.

“There shall be a Parliament for
the Union which shall consist of
the President and two Houses to be
known respectively as the Council
of States and the House of the
Pcople,”

Once you accept there is no President,
there is no Parliament cither and we are
functioning without any authority here I
We reach a position of complete absurdity,

1 quite agree the elected President is
not there. But the office of President
is functioning, and when we say recommen-
dation of the President is there, it is the
recommendation of the office of President,

MR. SPEAKER : [ have heard both
sides, After all, it fs not possible for
any country under this type of Government
to be.without a President. It is the
Vice-President who Is acting as Presideat,
It is agreed that there is a President
acting. There is no ‘President’ as such,
but there is a President acting. That
word could have been added. That is
all, pothing more. It ts not that anythlog
substantial is there. The correct position
is ‘the Vice-President acting as ‘President.’
What is the difficulty now? Could It

not be dome tomorrow morning ?  That
will solve the problem.
SHRI NATH PAI: We agree that

the ofTice is there.

MR. SPEAKER : This House itsell
has done it on previous occasions ; the
terminology ‘the Vice-President discharging
the functions of the President’ has been
used. Government have used it.

Therefore, 1 suggest that the Bill may
be held over till tomorrow when it will
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be brought in the correct form. Meanwhile,
we will take up the next item on the
agenda.

SHRI MADHU
withdraw the Bill.

LIMAYE : He must

15.53 hrs.

WEST BENGAL LEGISLATIVE
COUNCIL (ABOLITION) BILL*

THE MINISTER OF LAW AND
SOCIAL WELFARE (SHRI GOVINDA
MENON): 1 bszg to move for leave
te introduce a Bill to provide for the
abolltion of the L-gislative Council of
the State of West Bengal and for matters
supplemental, incidental and consequential
thereto,

MR. SPEAKER : Moiion moved :

“That leave be granted to iotroduce
a Bill to provide for the abolition
of the L=gislative Council of the
State of West Bengal and for
matters supplemental, incidental and
consequential thereto,”

SHRI M. R. MASANI (Rajkot) : On
a point of order, I have to point out
that the introduction of the Bill is not
consistent with the rules.

SHRI SHRINIBAS MISRA (Cuttack) :
Is he a senior member ?

MR. SPEAKER : He wrote to me
carlier about it and I have called him,
‘The hon. Member is getting up just now,

SHRI SRINIBAS MISRA : He wanis
to oppose it, but I want...

MR. SPEAKER: I have allowad
bim., Itls my privil:ge, He cannot
question it,

SHRI M. R. MASANI: The pro-

cedure lays down the squsnce of events,
The second proviso to rule 74 clearly
provides that ualess a Bill has been made
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avajlable to members at least two days
before it is sought to be introduced, intro-
duction cannot be allowed, if any member
objects. It says that introduction cannot
be allowed if any Member opposes it,
The words are :

¢ ..any member may object to any
such motion being made unless copies
of the Bill have been so made avail-
able for two days before the day on
which the motion is made, and such
objection shall prevail, unless the
Speaker allows the motion to be
made.”

The position is wvery clear that unless you,
Mr, Speaker, in your discretion over
rule my  objection, the objection
of a single Member {s mandatory and shall
prevail. 1 should appeal to you to allow
the rules to prevail because the Memoran-
dum submitted by the Law Ministry makes
out no case whatsoever for urgency in this
matter, What it says is that there was
only one week left before the adjournment
of both the Houses and arrangements had of
necessity to be made for the introduction of
the Bill on an wurgent basis. *May I ask
the Law Minister,” Why ? What is urgeat
about abolishing the Second Chamber in

‘West Bengal 7 What will happen
il it is mot abolished nmow, but the
abolishing Bill is p d by Parliament in

the Monsoon session 7" This Memorandum
gives no reply whatsoever. All it saysis:
“Because it is urgent, please do not raise
this point™. 1 am sorry [ cannot coe
operate with the Law Minister.

This is a highly controversial Bill and
it secks to do away with the Second Cham-
ber in a State. The Constitution says very
clearly that this Parliament may do so or
may not do so. We are not bound to
follow the wishes of any State Assembly
just because it passes a resolution. Finally
we in our discretion have to decide whether
we should do so or not. Quite frankly,
some of us here would like a little more
time to consider this Bill and to determine
our attitude to it. After all this may form
a precedent for other States and it may
ultimately form a precedent for an amend-
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