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Mr. Deputy-Speaker: The result of
the Division is:

Ayes: 10; Noes: 98

The motion is not carried by a majo-
rity of the total membership of the
House and by a majority of not' less
than two-thirds of the Members pre-
sent and voting.

The motion was negat.ved.

15.26 hrs.

CONSTITUTION (AMENDMENT)
BILL

(Amendment uf articles 124 and 217)
by Shri K. C. Sharma

Mr. Deputy-Speaker: We will now
take up the next Bill. Shri K. C.
Sharma.

Shri K. C. Sharma (Sardhana): 1
beg to move:

“That the Bill further to amend
the Constitution of India, be taken
into consideration.”
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Although it is a two-line Bill, it is
very important because it deals with
social structure and order in society.
It is Dharma meaning “Dharmodha-
rayate Praja”. It relates to human
order and rule of law. That is what
Manu, the first law-griver, gave to the
world.

First, a law was brought into ensure
social order and social order could
not be maintained with the progress
of human intellect and human organi-
sation, through human aspirations
unless something is also enjoined to
see that the social order is made to
be based on sounder and more definite
principles. Seo, the Romans brought
what is called the secular law. It is
a very much misunderstood expres-
sion. Secular law mcant justice,
order, reason and humanity and when
you use this term it means that all
these constituent principles are in-
volved there, Further on, there were
the Roman lawyers who said that
world law and order, stability and
order in society, though necessary for
human progress, a socially stabilised
order is not enough to meet the human
aspirations and social needs. So, they
brought in Omines Ilomines. Natura
Advokacy Senta, that is, it is the
natural law, namely, everybody is
equal before the court of law. Every-
body, every citizen, every man, should
be equal before the law. This went
on, and in the French Assembly in
1789, the cry was that all men are
equal, and then in the American
Declaration of Independence also, it
was declared that all men are born
eque’. Grotius, in his international
law, took from the Roman law and
said that all States are equal. All
sovereign States are equal. Then, after
the English Constitution, the Indian
Constitution lays down that all citizens
are equal before the law. What does
it mean? It means that when they
are equal, the judge will dispense
justice to every citizen without any
bias or prejudice, and he would be
impartial and independent. Indian
judges, and judges all over the world,

APRIL 10, 1964

(Amendment) Bill 10416

claim to be independent and intelli-
gent and impartial. But the bones and
flesh of a human being are influenced
by one thing: one is born and bred
up and nourished and educated in a
particular atmosphere. A lawyer who
goes to the high court or to the
Supreme Court has his association
with the rich clientele. He is not te
look into what the poor man does;
he is not to look into the eye of the
poor man; he has no occasion to have
a glimpse at the naked woman; he
does not go in the street and see the
hungry children waiking around. To
him, the law is the same for the prince
as it is for the beggar. Beggary is a
crime. The beggar begs for food,
because his stomach is empty. The
prince descends from dignity because
some screw is loose in his brain when
he begs. There is a difference. But,
for the judge, it i3 all the same,

15.30 hrs.

[Sur1 Soxavaxne in the Chair]

Life is different, but the law is the
same, and the judgment is the same.
Why? Because the lawyer that goes
to the high court and to the Supreme
Court is not the man from the street.
He is not a man from the poor people.
He is not the people’s man. He is
something above the people. So, here,
the difference is that so far as proce-
dure is concerned, so far as the letter
of the law is concerned, so far as the
meaning in the dictionary of the words
used in the law is concerned, the
judges are equal to everybody. But
so far as putting the facts in certain
moulds, in certain case laws is con-

cerned, the judge plays a different
part.

Take the history of the United
States. The judges that come from

the upper classes stood against the
right of labour. It was a United States
judge who said that slavery was a
legal institution. Even Aristotle did
not see anything wrong in slavery,
because he used to live with the
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princes. He had not to work in the
field or work as a slave and so he
did not know what slavery meant. He
said that the progress of humanity has
to go on. And so it is here that I beg
to submit that there should be some
institution, there should be brought
about certain environments where it
should be reasonably possible that the
judge, when administering the law,
would be equal to the beggar as he
is to the prince. He will feel the
pain of hunger as he enjoys the luxury
of abundance,

In the modern age it is all the more
necessary, because, as Banes says:

“Laws and lawyvers are today
the most important directive ele-
mernts in our civilisation. Our
technigue  of production, {rans-
portation and communication may
be determined and controlled by
science and machinery. But our
institutional life is dominated by
law and lawyers. Ours is as much
a lawyer-mude civilisation on its
institutional side as the civilisa-
tion of Syria and Rome was a
military one and that of the middle
ages a religious one.”

So, we are living in a world where
tllze judge’s word with regard to the
rights of man is the final word.

An American authority says that the
Supreme Court has ceased to be a
court in the old common law sense. It
decides for the most part technical
cases involving petty legal quarrels of
private litigants. It has tended to be-
come through the years a great publie
law court confining itg attention more
and more to broad, fundamental cons-
titutional issues where technical and
knowledge of the law is only one of
many sources of knowledge which
may be drawn upon in seeking a wise
decision. Again, in this process, the
Supreme Court not only applies prece-
dents and established principles in de-
ciding cases but actually makes new
law in many cases. The highest tribu-
nal further on calls for the capacities
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that are demanded of the historian and
the philosopher and the prophet.

I beg tp submit that the judges
make the law as they made the com-
mon law of England and ag they made
the Roman law in old Roman Empire,
Today alse thcy make the law. So, in
making the law, there should be some-
thing that, in this instrument of the
highest importance, to the structure of
a human sociely, should command
respect and regard and that should
have the knowledge to use the great
work that they are enirusted with.

As I said, in other countries, for
example, in the United Kingdom and
the USA a judge is appoinied for life.
They are expected to retire at the age
of 75, and after retirement in  the
Uniied Stateg his full pension is paid
to him. But he is at  liberty, if  his
facullicg nre in order and if he iz fit to
work. 1o continue in office. In  our
Constitution, the hich court judge is
expected to work up to 60 ycars. Now,
it is 62 years. I moved an amend=-
ment that instead of 60, 82 should be
there. A Supreme Court Judge has
to retire at the age of 65. My purpose
in moving this amending Bill is that a
High Court Judge from the bar should
be appointed at the age of 50 and he
should be given 15 years to make law,
to malke up his mind to lay down a
new rule of law, a new principle of
jurisprudence. 15 years is not a very
long time. What is the use of appoint-
inZ a man at 58 or 60 and asking him
to go away at 62?7 In two years, what
law will he lay down? After all, law
is not like Alif-Laila. It is not a fairy
girl’s story. Tt is the basic principle
for the structure of society. Even a
marble piece in Taj Mahal took thirty
years to be chiselled and put in that
grand edifice, If it took thirty years
for a marble to be beautifully placed
in a building, do you think the human
mind, so fine a structure, would take
only, two or three yearg to produce a
fine piece of art?

Tt 45 the saddest spectacle in modern
human history that a Supreme Court
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Judge comes in at the age of 60 and
sayg goo-bye at 65. What a fun it is!
With whom are we dealing? We are
coaling with the final master of the
structure of the society, the mun who
giveg the final word about the rights
of a citizen. With this exalted office,
how do you behave? We say, come in
at 60, remain for 5 years and go away.
This is something which reason does
not accept. So. it must be changed,
With all the emphasis and farc,e‘at my
command, I submit that it is wrong, a
grievous wrong to the society that
judges should be placed in a position
where they are not able o lay down
the rule of law and the principle of
jurisprudence, because they do need
time enough to be matured, experienc-
ed, and enlightened enough to build up
something that would add to the credit
of Tndia. We are like a light to the
emaller countrirs around us. We are
the central countrv and so many other
countries look to us. What is the
ligh*? Tt is the light that guides the
structure of life and it iz the court of
law. Tt is the Judge So. I plead that
this change should take place. The age
of retirement should be 65 instead of
62 in the case of High Court Tudges

and 70 instead of 65 in the case of
Supreme Court Judges.
In USA, over a hundred and fifty

years, there have been only 14 or 15
Chief Justices of this Supreme Court
in such a long span of years. But in
India every third year, there is a new
Chief Justice. They do not get enough
time to frame a new structure, to give
something fresh, which may guide the
judiciary, to adjudicate rightly in the
matter of citizens' rights. So, again I
submit, it is not simpiv a question of
a certain gentleman sitting in the
exalted office having five years more.
Tt is a quesHon of giving to the ondi-
nary citizen equal richt before the
court of justice. Who will lay down
the rule of law? Only the Supreme
Court Judge: ean do it. They will be
able to dn it if they have time and
opportunity to appreciate the changes
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of lifc and the new forces of life, to
look ahead and find out where the
light has failed and where new light
has to be lit. '

With these words, I appeal to the
hon. Members that this amendment of
the Constitution may be accepted, be-
cause it js necessary and it would be
basically good to do so.

Mr. Chairman: Motion moved:

“That the Bill further to amend
the Constitution of India be taken
into consideration.”

1} hours have been allotted for this
Bill an:! !he Ume for this Bill  would
be up to 5 .M. 1 would request hon.
Members 10 be  brief.

Shri D. C. Sharma (Gurdaspur): Sir,
the eloquent speech of the hon. Mem-
ber has moved me  tremendously. I
congratulate him on giving a survey of
the legal institutions, the legal prece-
dents, ete. beginning from the Greeks
and coming down to the modern world
of the UK. and USA. 1 think all the
Judges all over the world must be
grateful to him for the wvery noble
things that he hag said about them. He
has made a very fervent plea on the
office of the Judge and on his duties.
He has not done so only in terms of
law, but he has done so in terms of
social justice and all those things.

But I am afraid that his speech was
meant to turn the Judges into a special
clasg or an exceptional class. While I
was listening to him, I felt that he was
almost following in the footsteps of
Manu, the great law-giver of India,
who  introduced the caste gys-
tem in India. He divided
human beings into four class-
es. ‘The Brahmins were the high-
est people. Next came the Kshatriyas.
Then came the mercantile class and
1ast of all the workers and toilers. We
do not want to create another class of
High Court Judges and Supreme
Court Judges.
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Sir, 1 will be always opposed io
kind of stratification of society “g
termg of caste, whether it refers to
money, privilege or anything else.
This Bill in the first place seeks to
perpetuate a caste system of a  kind
which has not been heard of in India
so far, The second thing 1s these
Jjudges are already enjoying privileges
in the country which are not given to
wother servants of Indian nation and
servants of Indian Government, What
is the retirement age for persons who
work in our Civil Departments? Well,
I think the age is 58, The retirement
age of those who work in the Army
is lower than that; those who work
in the Air Force ig still lower and so
on and so forth. Of course, in some
of the Universities it has becn decid-
ed that the age of retirement of Pro-
fessors should be raised and it has
been done in some Universities.

The fact of the matter is that we
are going to create a special class of
judges, High Court and Supreme
Court, who will have greater advant-
ages in the matter of retirement age
than any other functionary in our
free country. They will be placed at
a greater advantage than the civi-
lians, than the Army people and
others. 1 would say, Sir, this is too
much for the free citizens of India to
swallow.

We have all respect for the
Judges. I think it is the Parliament
and the State Assemblies that make
laws. The judges are very honoured
persons and they interpret the law.
As it has been said, sometimes they
interpret laws in terms of precedents
which are, I am quoting, moth-eaten,
which are too old, too antiquated.
But, all the same their function is
very very useful in society. I do not
want that the judges should have
special prerogatives and we should
upgrade the retirement age to 65 and
0. '

We have already done something
for them. The honourable Member
introduced thig Bill on 17 August
19062. The Government passed a Bill
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on lst June 1963 by which the age of
retirement of High Court judges was
raised from 60 to G2. So, already the
Government of India have put them
in a special class. But the honoura-
ble Member wants that they should
be put in a special class—that their
age of retirement should be raised to
63 from 62 and to 70 in the case of
Supreme Court Judges,

Of course the expectancy of life
has been raised in India, has been
advanced in India. It is all due to
our cconomic standards going up. Of
course, they are not going up as fast
as they should do, but still it is some-
thing to be proud of. During the
period of last 17 years we have been
able 1o step up the expectancy of life
in this country. But, everyone
should reap the advantage from that
and not only one section. The age-
limit of civil servant should be up-
graded; the age-limit of Army offi~
cers, the clerk, class IV, Clasg IIl,
Class 11 and Class I officers should
be advanced in order to give them
the corresponding advantage. But
that has not happened. My honour-
able friend, who is a very eminent
lawyer, has tried to do this as a ges-
ture of his friendship for these
people,

He says that the High Court and
Supreme Court Judges should conti-
nue to be in office as long as they
live. Why should you not make this
rule applicable to all the servants of
our country? Cannot we, the mem-
bers of Parliament, continue to be
mempbers of Parliament as long as we
Jive? ‘This thing may have happened
in some country, but it cannot ha;?-
pen in every country. The condi-
tions in our country differ from the
conditions prevailing in other coun-
tries. We belong to a tropical cli-
mate, which is not conducive to long-
ovity of life. Tn Punjab, I do not find
there are many persons who live up
to 90. Of course, in Maharasntra, the
longevity of life is very great. T con-
gratulate the Maharashtrians for the
wonderful way in which they pré-
serve their energy and life.
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Shri Nambair
What about Punjab?

Shri D. C. Sharma: Living in the

(Tiruchirappalli):

tropical climate saps your  energy,
undermineg your physical strength
and gradually weakens you, [ think

it would not be possible for a High
Court judge to do his duty oroperly if
he becomes 70 years old. We all
suffer from a kind of diminishing
physical and mental energy, as time
passes. Some persons are lucky to be
born with a constitution which iz a
kind of iron constitution. They have
a mind as strong as steel. They have
a soul which rises above the limita-
tions of the flesh and the mind. They
are great people. 1t s their soul
which conditions their bady  and
mind. But in mosl cazcs you find that
the rot begins to star! when one s
about 50, Of coursy therg are <ome
exceptions.  So, taking into account
the conditions of living in this coun-
try, taking into aceount the climate of
this country, I would sav that 65 for
a High Court Judge should be {oo
much and 70 for a Supreme Court
Judge would also to be too much. Sir,
for the discharge of judicial duties in
such an exalted position as the High
Court Judge or Supreme Court Judge,
you require the alertness of mind in
the highest degree; you require
memorv which is tenacious and reten-
tive and which can be put to use at
any moment. You require the com-
mand of all your faculties, mental
and physical. You require a fongue
‘which can modulate and pronounce
and intone words properly. You re-
quire all those things. You know,
Sir, as time passes our mind begins
to wander; our body beging to de-
cline in strength and our tongue
sometimes does not modulate waords
porperly. That is what hapoens,

Shri Nambiar: But these are all
undisputeq points. There is no con-
troversy about that.

16.00 hrs.

Shri D. C. Sharma: ‘Therefore, I
think, that it is not the right approach
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to this problem. My hon, friend, Shrk
Bade, is not here. If he had brem
here, he would have been able #o
throw some light on this Bill. I re-
member, when he was speaking the
other day, Shri Bade said—] am
quoting him—

“Retired High Court
talk only eof gout, diabeteg
things like that.”

Judges

and

He made 3 statement on the floor of
this House, meaning thercby that.
they become infirm after some time.

I reel that free India has done well
by the High Court Judges by raising
their age of retirement to £2 and has
already done well by the Supreme
Court Judges by raising their age of
retivenient fo 65, I do not see  any
1 oo wity this shou'd be further up-
groded.

Another point and I will «it dowmn
I think, we should not p'ay with the
Cunstitution like this. Unfortunately,
I find a tendency amongst ourselves
to  bring forward constitutional
amendments  without  giving  due
thought 1o them. The Government
introduced a change only a year ago
and 1 do not see that any new set of

circumstances has come into  being
after that which necessitates the
bringing forward of thig Bill I

would, therefore, say that though I
have the utmost respect for my
learned friend, the hon, Mover of this
Bill, taking into account evervthing
else, this Bill should be opposed and
we should not give to the Judges
much more than what we have given
1o other functionaries of our State.

Mr, Chairman: I would like to
know as to how many Members want
to participate in the debate on this
Bill,

Some Hon. Memberg

Mr. Chairman: Shri
thaiya, After him, I
Dr. Lohia.

TOs—

Hanuman
will calk
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Shri Hanumanmthaiya (Bangalore
City): Mr. Chairman, Sir, when a
Bill is sponsored by my hon, friend,
Shri Sharma

Shri D, C. Sharma: K. C. Sharma.

Shri Hanumanthaiya: . | it s
entitled to our respectful considera-
tion. He is one of the leaders of our
country. He has becn in the Congress
for a long time and he hag contribut-
ed a great deal towards winning the
freedom of this country. Boesides, he
hag participated in the Constitution-
making as well. He is an  eminent
lawyer. These are his high qualifica-
tiong that make this Bill worthy of
consideration by this august House.

Any measur: that is brought for-
ward has to be supported not merely
by the weight of the person who
brings it forward but also hy the
reason he adduces. The reason my
hon, friend has adduced for the
chenge is that the average age in
India hajs increascd to 4734 years from
32 years since the Constitution was
made. He has given the physical
reason, that is the average age has
increased. He has not summoned
courage enough to say ‘that the ave-
rage wisdom has also increased.

Shri Ravindra Varma (Thiruvella):
He wag not sure.

Shri Hanumanthaiya: Sccondly, 1
fail to see why he makes a distine-
tion between the Supreme Court
Judges anq the High Court Judges.
After all, we are in an age where
equality ig the basis vn which the so-
cial superstructure has to be built. We
are against all privileges either based
upon age, caste or social strata. Why
should a period of flve years be made
as the distinguishing feature between
the High Court Judges ang the
Supreme Court Judges? Ig it that
my hon, friend expects a High Court
Judge to be less wise, less learned and
less shrewd? The High Court judge-
ments are cited with respeet and
authority in a given case. No doubt,

CHAITRA 21, 18868 (SAKA)

(Amendment) Bill 10426
the Scpreme Court case is entitled to
better respect, being the highest court
of judicature. But in the matter of
appointment and the peried of service,
to make a distinction between a High
Court Judge and a Supreme Court
Judge goes against the very tenor of
our thought, namely, equal treat-
ment. Maybe, there is an argument,
namely, why should there be Minis-
ters whether it is in 'the Govern-
ment of India or in the State Gov-
ernments, who are more than 707
Why should not same privilege be ex-
tended to judges? The disunciion is
this. Here you want 'to extend the
service of a judge nol on account of
ithe sanciion he derives from  the
people but by the authority of ihe
Constitution. The members of a
legislature have to seek suffrage every
five years. People freely vole and
that is an accepted test of the suit-
ability of a person for a particular job
ercated  under the  Constitution,
namely, the membership of this House
or any other House and membership
of the ministrv consequent upon that
membership of the legislature. There-
fore the Ministers and members of the
legislature are subjected to periodical
elections or tests whether they are fit
to occupy the respective places they
do. In case of Judges, there is no such
test. Tt iz a question of a queue sys-
tem. If a man is standing in a qucue,
even if he is dozing and is otherwise
inefficient, by the very force of the
people who are behind him, he is
pushed forward. In the resolutions of
great political parties, like the Cong-
resg and others, we have repeatedly
said that merit ought to weigh even
against seniority in a given case. If
it is merely a question of a queue
system, you will get officers or the
personnel who are, no doubt, aged
but that does not necessarily show that
they are more efficient or more honest

I do not want thig queue system to be

constitutionally sanctified. This is
the second argument ‘that I advance

against the provisions of this Bill.

I'had an idea years ago that officers,
whether in the judiciary or in the
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civil service, who retire may work in
fields like education and cooperation.
Dr. Pattabhi Sitaramayya, was an emi-
nent leader of our country. He him-
self was a doctor by profession. He
used to say that if a person marries
at the age of 20 or 25, he marries a
life partner and that he marries a dis-
ease at the age of about 50.

In most ¢f the cases, people who
come to the age of 50 will develop onc
of 'these discases, may be Asthma or
blood-pressure or diabetes or it may
be some other thing. If you ask the
Doctor who treats the Members of Par-
liament, vou wiil find that most of us
will be subject to one type of dis-
ease or another. Ome or the other
disease marries a person at about the
age of 50. Unless he is very careful
and unless hig consiitution is very
strong, he is likely to be overpower-
ed by that disease. That is the estab-
lished fact according to medical
science. Therefore, we have to be
very careful when we want a person
‘to continue in office beyond the age of
55. That is why Government has very
wisely made a provisicn for people to
retire at the age of 55. If they are
otherwise found fit, there is much to
be done in the country. There is the
field of co-operation, there is the
fleld of education. In non-official life,
one can really contribute a great deal
towards the growth of our country in
various fields of activities if one 18
really patriotic and if one is really
healthy. To make a person perpetu-
ally the occupant of an office and
leave the rest of our people who are
-equally qualified to go about in the
streets without work, would not be
in consonance with the social justice
we have in view.

Having gaid this, I would also bring
to the notice of the hon. Member that
very recently we passed a measure in
this House fixing the age of the judges
at 62. Even that measure, though it
it is now more than a year, has
not found the required acceptance at
the hands of our State Legislatures. It
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would, therefore, be very strange or
out of tune wilh the temper of the
times to ask for the age to be increased
by three or five more years, In fact, if
the Bill had contemplated equal treat=
ment in regard to the age both for the
High Court judges and the Supreme
Court judges, I would have congratu-
lated the hon. Member. That would
have been in consonance with the
equality of treatment. I, therefore,
have to request my hon, friend to
withdrew this Bill and bring a better
Bill for the consideration and accept-
arce of the House.

Mr. Chalrman: Dr, Lohia. After
Dr, Lohia, T shall call Dr. Sarojini
Mabhishi.

16.14 hrs.

o TR AT Afgar (Fear=):
A SZim, 9E 7 9z ar § g9
7% {F Hopr 707 2357 71 317 38 qF
A § AfTA T oA WA owi A
T ARAET T O @ gw A
F aiF 7 BT § Al aT
T | A e AT AT 7w f R
TFFE R, W G T A & AT IAN
& afY § (AT FEY AT @ 1 T
T AF ATEIT AL SATET aF 7F I
AE® F AT TAAGE EE § | gAA A
w7 fF 9t 7= dar g7 ¥ 7 T AqY
T A% @ WIM AT AT 9T FT OTW
TH [T AAT TS A SART HaAy H
U9 T W AT F | IH FT 4G A
& g ma fF S sarEr I & A g
ageT EAAATE, ST F I A
oEA ¥ A1 & A A ¥ AGF ¥ A
A w0 ¢ 97 ad) 7 g g
az ardt g 3, T TZ T T4

FTAT FEA A2 F ot F fawr
#t qarfawT gafad t svar g fF
zr St ¥ form ave Ay e FT E 39
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T T Fr E |

w7 a1 ey frogw oot & oF
ey 777 30 9z fr 77 et w9
AT AqrA Fi, ATTE & TAT FIC
A7 fregme & =9epr, A 2
i F14: Premd 7 AT § w97
faat wrTora., avz FrEarfaaT § 17w,
a3 faarirsr & aToor ATFEIAT TR
frre1T w7 frm A1 AT qA &7 w9
NJTA 37 TEIT T wg AY=|T
F=iy fr o AFam # 9 vo AR
1 FIT @ AT AT 0 AT F qEE
T FbA A= g A g oA 2
A Tt UZ g7 00 THAT FAT TET
gifgg 2 wed 2, @ A7 wE@EwfAar
FATO 7 g wA A frafaer
AT WA o1z ErA ATt 2 B 3 T
qITTRT Tt Al FT T T T
g frrgnd a1, @, &0
T FFZ W FTAA T IO Z
zt Afaam &, & i #0 A
T 77 T g, Wt wa A dfaam g
SR AE A AE AR AT
& g qFmT arAT 4, qFIN F
FT7 oA A dF g §
TR qUET gME FAT FEA
& qarfas e Aomas d)o9w
fresare fow gn s AT AR T
& =g ar fF fergraa & &€ T
wfedar gt @)% § @ o AT 91 @Y
qA AFE T F oAt H, Y A
aF AT AEI A TR | g AT AT
FT FT AT AT AAT E, =T ¥ FIW
qq AL AT )

e WA W19 39 a1 AT o1
noa dfqar § 59 § facgs /1% am
2 fiF R0 W1 R A UTTA § ITF WY
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AT I gEOF TR AR
fedt &t grm § mrgwfesr &
afearT &1 F4 731 fwar o gear |
oo F1€ A qAEA I F wH A
g 92 A & ) @ret 0F v
fF o w7 w08 G greaeEE feafy
o1 17 9= fx regafa wareo gfram
F gl F1 g7 W E, AT aT AT
2, 7t 3N wfaamr v gt w1 w1
FT FT 9T

16.17 hrs,

[Mgr. DEPUTY-SPEAKER in the Chair].

Qat waear ¥ e #E afaar #@
g 1 IS . G AT GTSHAT
FIAA F1 G 781 gl aew g o &
AT ST 7 FEAr< B g far
M@, a9 aF wT R | Amfos
FI WA FT AW FAT & A4 &
7z IR FE R a9 39 oFr
g ¥ @ wan 1 afv ae:
qaET gl Sar € ff a9 %1 g7 arad @
g @t 1 A g & oA AR gz = g
far it wat 1€ QAT A 9 fow &
A HOAT  AAT FTFTETE H A GO
W ¥ 39 & faow §9 T g1 W%, 7€
fireTe 7 fFar o1 9%, 39 1 R
TR Y AFT A 1 qF | W7 HE QAT
wfeqer smar a9 wegan § gwmar fE
g, #1¢ a1 o fow @ fergene
F gfaae &7 e g1 W

T F=GT T F A7 § OF FAT
Fr F:1E F1E fqafowd w9
77 ¥ o Adr § fx N go awfent
& wfaFT< § 97T F7 T 0T A T
AT | FE TF A1 9g AIT WA F qF
gara JeT & 5 gard AreifT @
A et TR @ g whawd ¥
FIC FETAEE Y AT HIT a9 T2 T8
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[t 7 v wfean]
Wt ¥ fear 77 & o N 59 ag faw
AT IT T ATATT AT K1 FAAT
qifgr | § g9 T ®F T BF FEM
fram ® #1717 ¥ 1 gar<T Hfqaw
% #7212 Fr a2 w9, 9 aiFa, @
W7, 1 A T a1 w7 ¥ ey
F g Al o BT T # awr
&% 2 1 &fra srame a7 gan 2 i gt
ot agd |1 F#LATET 77 &1 AT
&, " st o7 frrw w5 #1A 7 oew
FETZ A ST T WA F FEIRT AT
g ar =g e s OF) wEear ®
g7fia Fom ma, 29 7 w2 7 w18,
7 A Ay g gem fw wE faa-
fagr =47 fodr 27 & Pt a1
firmme a7 d A 7 A faarfaar
7 Ty § e frm o e 2 0
sfa oA & a1 {7 A 54
¢, afag = 47 wAT AT T X0 3
= TAT TA A T aAT 2
fe oma a7 % 73 I8 47T FT I
FANTIT AT B § omerey
# & gvm wwT A T oo
o enamfem gl 7F, agaar
T, afaam F¥ arHt & A A
&1 3T 98 e Ty "7 fee) Feg
oY @fqam &7 grre g T 57 1=
GAT FTT AR AT gW TR g4
T qFT B0

FFT 7 o fF wUAl & oF FEr
wTY ST g 8, e av fw o e
s go7 & A | ITIAL A I AT
RANT T Fa1 911 I Al Gt A A
it ¥ ot qrferaiie & a9 qer s=r
ot oY | T2 A9Er WY faw oar
39 ¥ Fe1 ar 5 @ w2 3 &, afF
el & Aty | § wg g e g e
o TY ST w1 @A FT ToOT § A
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W weT Z, APt Fwr ¥ Aw ad,
a1 F 7 ®, foerdt fin uw fggema
& anrfewt ol sndr w1 verw g0 wF

UF T 8T A5T § OO0
R FA R

Tio A RAWY Afgmr @ 77 &
= & 3Awt 7 T@Ar ;P | & T4
areaT f ae mfsarie & ST 350
ST A AT TAA T AT § A2 A
ST AR CTT Aty BT #, 9% &ar
T wEA 0w A #y oA wma f

ggr v s AT raw T g fa-
T M7 AT /17 7 A agT 3 KA
FT F0 A

Dr. Sarojini  Mahishi (Dharwar
North): I appreciate the sympathy
which my hon. {frieng Shri K. C.
Sharma  extends towards the judges
of the High Court and also the judges
of the Supreme Court. 1 am sorry he
has not been able to extend his sym-
pathy towards the judges of the dis-
trict courts also who unfortunately
are required to retire at the age of
55 or so.

This particular rule, that the judges
of the High Court were required to
retire at the age of 60 and that ihe
judges of the Supreme Court were
required to retire at the age of €2
perhaps was the remnant of those
good old days when the ICS people
were taken into the judicial service.
I do not know why there should be
this distinction between the age of
retirement of the judges of the High
Court and that of the judges of the
Supreme Court. Does it reflect upon
the ability and efficiency of the High
Court judges that they are required
to retire at the age of 62 at present?
If judges from the High Court are to
be drawn to the Supreme Court for
further service, I submit that that can
be done even if the age of retirement
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of the High Court judges is fixed at
65; they can be stil] drawn for ser-
vice in the Supreme Court till they
reach 65, the age of retirement of the
Supreme Court judges. Therefore, I
find no reason and no ground for fix-
ing the age of retirement as 62 and
65 respectively in the case of the High
‘Court and Supreme Court judges.

When the Bill came up before the
House for increasing 'the age of retire-
ment of the High Court and Supreme
Court judges, I put froward this very
ground for opposing the same. Now,
my hon. friend has brought forward
another amendment to the Constitu-
tion, particularly to articles 124 and
217, trying to increase the age of re-
tirement of High Court judges to 65
and that of the Supreme Court judges
to 70. The reason that he has given is
that the longevity of average life in
India has increased. I do not know
whether it reflects upon the mental
capacity of the persons also. But, any-
way, we cannot compare our condi-
tions with thoze prevailing in America
where even at the age of forty, they
feel that they are quite young where-
ag in India they say that everything is
over at the age of forty, T do not wish
that we should compare ourselves,

Anyway, India has got a very bril-
liant galaxy of brilliant judges at
the High Court and the Supreme Court
level, who have been very ably dis-
charging ‘'their duties. The onus or
the responsibilily of a judge, espe-
cially in a federal couniry like ours
where the judiciary plays a very pro-
‘minent role, is very great. The juli-
‘ciary is the interpreter and the ci'<*o-
dian of the Constitution, and it the
judiciary which settles and dispute
that may arise between different par-
ties at different levels in the coun-
try. The Supreme Court and also the
High Courts deal with the original
side and the appellate side; the Sup-
reme Court, in addition deals with
the consultative side also and with
those cases where the parties are some
distinguished persons including the
original native States where the ques-
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tion of settling the assets and liabili-
{ies etc. may arise the Supreme Court
dealg with all such cases. Therefore,
there is a great responsibility on the
Supreme Court judges to interpret the
Constitution and to enterlain cases on
the criginal side as also on the appel-
late side. And the Supreme Court
being the final court of appeal in the
country it is quite necessary that
there should be a specific age of re-
tirement, and that cannot be incrense
ed at random also. It is quite right
that the age of retirement of the
Supreme Court judges has been in-
creased to 65, but my only grouse is
why the age of 'the retirement of the
High Court judges also should not be
raised to 65.

I remember that the Law Commis-
sion recommended that the age of re-
tirement should be the same at both
the levels. 1 do not know how Lhe
Cabinet came 1o the conclusion that
it should be 62 in the case of the High
Court judges and 65 in the case of the
Supreme Court judges. Only a few
minutes back, I was told a story in
thiz connection. Nepolean used to
inspect his military camps evecy day
after the war. The medical officers
used to visit those camps and used to
make a note of those unfortunate
soldiers who were dead and also tnose
who were seriously iill and who were
to be removed from the camps. One
day, it so happened *hat a particular
person who was alive was being car-
ried as a dead person. The man who
wag being crried sudderly got up and
asked ‘Why are you carrying me«?” [
am alive’. But the people said ‘Il has
been recorded in the papers that you
are dead, and this is the opinion given
by the medica] advisers also. Tnere-
fore, we are carrying you. Such a
thing carries no meaning,

Therefore, I hope that Government
will reconsider the pcsition, ang 1
wish that my hon, friend Shri K, C.
Sharma will bring forward = better
amendment to the Constitutizn in this
regard. T do appreciule hiz svmpa -
thies towards the judges. Jusiite n
India, especially in our federal f.m
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[Dr. Sarojini Mahishi]

of government, is very important, and
justice not only means written law

but conventiona)l law also. Ag it is
said:
sfa: afft: mmrT

ey = Py,
qHE  HEETA: W,
. gf g7 fg &=ga

Sruit, smrit’, the good conduct of the
people and the experience of the wife
people etc, are all being ne'vded in
the term ‘dharma’ or justice. That is
the body of justice in India Qur
great law-makers and propotinders of
law were men -of arshyadrishti, that
is, men with the insight of » sage.
It was they who propcunded the laws.
Subsequently, of coursze, thn: Jlaws
underwent certain changes 8.s0
according to the exigencics of the
times and the changing values in the
country also. The English judees who
were deputed to India to intergret the
Indian law were also given this ins-
truction by ‘'their people that they
should interpret law according fto
equity, justice and good conscience.
Whether it is a small offence or a big
offence, or an ordinary civil case in-
volving a sum of Rs, 100 or 3 big case
involving Rs. 10,000 and go on, what-
ever may be the nature of the case,
the same insight, the samie presence
of mind, the same sensec of equity,
the same sence of  justice
and the same sense of good
conscience etc. are requized., As :zuch,
we cannot make any distinction bet-
ween the age of retirement of the
High Court and Supreme Court judges
as far as thig capacily is concerned.
Therefore, 1 wish that my hon. friend
Shri K. C. Sharma would bring for-
ward a better amendment. I wish
that the hon, Minister also would re-
consider the amendment made earlier
and also the recommendations made
by the Law Commission and see that
the age of retirement of the judges of
the Hifh Court as also that of the
Supreme Court judges is raised to 65,
and if he is a bit too liberal, I hope
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that he will extend that increase to
the age of retirement of the district
court judges also.

Shri Oza (Surendramagar): 1 am

afraid I have also to oppose this Bull.
Only last year, this House in its wis-

dom  adopted lan amendment to
the Constitution, the 15th amend-
ment, by which we raised the

age of retirement of High Court Judgeg
from 60 to 62 and did not maise the sge
of retirement of Supreme Court Judges
from 65 to any other age. The reason
advanced by the Mover is that the
average age in India haz increased to
47 from 32 since the Constitution was
made, but I hope not since the last
amendment was adopted. At the time of
adopting the last amendment, we took
into consideration all these factors and
we thought in our wisdom to raise the
age of retirement of High Court
Judges only to 62 and not to raise
the age of retirement of Supreme
Court Judges to 70, as has been pro-
posed.

The previous speaker said that the
age should be uniform in the case of
High Court and Supreme Court Judges.
She also pleaded for raising the age of
retirement of District Judeges. I am
afraid I cannot subseribe to that argu-
ment also. We have t{o look at the
whole problem in the social context
in which we are existing today. For
example, we fixed the age of retire-
ment in our executive at 58. There are
most brilliant persons rendering ser-
vice in various fields as administrators,
doctors, engineers and so on. They are
also brilliant in their walk of life. But
looking to the overall aspects of long-
evity and health of the nation, we have
fixed the age of retirement at 58. How-
ever brilliant an administrator or doe-
tor or engineer may be, we make him
retire at that age. There must be a rea-
sonable gap between the age of retire-
ment of those who are doing this sort
of duty and that of those in the judi-
ciary. To wider that will not be co-
gent or logical, Looking at the health
of the nation and the persong employ-
ed in various services and the fact that.
they are not geting senile aftera par-
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ticular age and their mental and phy-
sical faculties are intact, we raised
their age of retirement in the govern-
ment service from 55 to 58. I think it
is quite reasonable.

There is one argumenet why High
Court Judges should retire at 62 and
the Supreme Court Judges at 65, It is
only my conjecture. Supreme Court
Judges are recruited from the High
Courts. Those who in the view of the
Chief Justice of India are likely to be
able to render service upto 65 are rec-
ruited from the High Court Benches.
They are not recruited direct. There
are certain Judges in the High Courts
wio will not be useful after 62, but
there are others who would be men-
tally and physically vigorous and cap-
able of discharging their duties upto
85. So if there is a difference betwecn
the ages of retirement in the High
Court and the Supreme Court Ben-
ches, I do not think it is absolutely
without reason. It has a logic and a
raison d'etre. If there was direct ree-
ruitment, then there would be some
force in the argument advanced. In
view of this, I think the margin appears
reasonable. There is a presumption
that people at a certain age must be
made to retire, considering the average
menta] and physical capacity of Indians
in whatever walk of life they may be
serving, the judiciary or executive.
But it is also true that if there
arc persons who are quite healthy and
vigoroug their services may be con-
tinued. This must be the reason for
the differentiation in the age of retire-
ment. So I do not think we should
make a departure by making the age
of retirement in the case of Supreme
Court and High Court Judges uniform.
We should maintain the existing dif-
ference,

As I said, we have to look at the
whole question in a certain context.
For example, 1 am against raising the
age of retirement of government ger-
vants to 58. Looking at the employ-
ment potential in the country, limiteg
as it is, so many young people waiting
in queues for employment in the va-
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rious administrative and other services,
as adminijstrators, doctors, engineers
and so on, have their careers blocked
by extensions given to people who
have served the best part of their liveg
and should be enjoying their pensions,
with their sons aiso perhaps employed.
In certain exceptions, their services
may be extended, but by and large,
the employment potentialin the coun-
try being very poor, we cannot provide
employment to our educatej persons
fully. That being so, we should not
raise the age of retirement. We
should keep it at a low level. Those
who have served must be made to re-
tire and enjoy their pensions so that we
could give more and more opportuni-
ties to young men so that their en-
ergies and services may be utilised in
the interest of the nation.

The Minister of State in the Minis-
try of Home Affairs (Shri Hathi):
The hon. Mover has given one rcason
for bringing forward this measure in
his statement of objects while during
his speech, he put forward a number
of other reasons. Taking all of them
together, I have tried to understand
hig arguments for the acceptance of
hig proposal, but I am afraid I have not
becn able to convince myself of the
reason and logic behind those argu-
ments.

His main contention, namely, im-
provement of physical health, has
been replied to by almost all Members
who spoke. That cannot be the crite-
rion for determining the age of retire-
ment of a particular catcgory of peo-
ple. He paid a tribute to the work of
the Judges in our country and their
efforts to dispense justice. I would also
like to join him there. Our judiciary
has got a reputation of independence:
in the dispensation of justice. But
when he said that we want a fresh
outlook, we want people who can give
something new, we have to remember
that the duty of the Judges is to ad-
minister justice, to interpret the law-
as it is. But the function of legislating
rests with this House. Anyway, I do.
not want to enter into these arguments,
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[Shri Hathi]

The only argument I would advance
‘against not accepting this measure
would be, as Prof Sharma and other
hon. Members said, that his Bill was
introudeed in Aupgust 1962. That was
pending when Government brought
forward the Constitution (15th amend-
ment) Bill which received the Presi-
dent's assent on the 5th October 1963.
The question of the age of retirement
of Supreme Court Judges and High
Court Judger was discussed thread-
bare and it was after g full debate in
both Houses that we ultimately got
the Constitution amended, raising the
age of retirement of High Court
Judges to 62.

I do not think the Mover hod mov-
ed anvy amendment or had said any-
thing in support of the Bill which was
already iniroduced and was being
considered. But that docs not har him
or the House from revicwing the posi-
tion and also considering the reasons
put forward by the hon. Member.

The reasons put forward by the hon.
Member, I am afraid, cut at one an-
other. In the first place, he said thau
cevery person should be equal in  the
eye of the law. That equality before
the law itself is denied by him when
he says that the retirement age of the
Supreme Court Judges should be T0
and that of the High Court Judges
should be 65,

Then he said that these Judges were
people who were giving law, who
were giving something to the present
gociety, and therefore, there should be
maturity. Is that maturity considered
by him to be attained at 70 or 657
It the High Court Judges are mature
.at 65, the Supreme Court Judges also
would be mature at 65. I do not think
there is any logic in saying that there
-should be equality before the law on
the one hand, and in the same breath
‘saying that there should be difference
between the age of retirement of the
High Court judge and that of the
“Supreme Court Judge.
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He had alsp argued that a person
who is appointed a High Court Judge
at 55, retires after five years at G0.
But some Judges of the High Court
are also appointed as Judges of the
Supreme Court. Those who are bril-
liant, bright, have contributed some-
thing, have chances to come from the
High Court to the Supreme Court,
and their expericnce, their maturity,
their knowledge are available, There-
fore, it is not that the experience of
these Judges is not availed of when
necessary or to the extent possible,

The whole question is why the age
of retirement of the Supreme Court
Judges should not be raised to 70.
This question also was discussed here.
It has also been discussed threadbare
by the Law Commission, Looking to
the average life of the people and the
oneroug duties which the Supreme
Court Judges have to perform, they
thought the age of 70 was top much,
and that 65 would be reasonable,

Having considered ull these argu-
ments, it was decided by this very
House a year ago that the age of retire-
ment of the High Court Judges would
be 62, and that of the Supreme Court
Judges would be 65. And there is rea-
son behind it, which I have just ex-
plained.

I therefore think that the argument
which the hon. Member has put forth
in the Statement of Objects and Rea-
sons, namely that the average age in
India has increased to 47} from 32,
and therefore the age of retirement
of the High Court Judges and the
Supreme Court Judges should be ex-
tended to 65 and 70 respectively, is
not g valid one. I am myself not con-
vinced, nor has any of the Members
who have participated in the debate,
been convinced.

I am sure that, seeing that all the
Members who have participated in the
debate have not agreed with him,
are not in line with his thinking I am
sure he would see the desirability of
not pressing this Bill
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Shri Harish Chandra Mathur (Ja-
lore): He is a great philosopher, much
ahead of the times,

Shri K. C. Sharmga (Sardhana): I
am sorry the hon. Minister has not
thought it fit to agree with me. In
one of my speeches 1 had said that
there should be a separate Ministry of
Justice, and that the Judges should be
under: that Ministry. It is wrong that
the Judges are appointed through the
Home Ministry, I expected this, and I
am sorry that the Home Minister does
not understind the guestion at issue,

The question at issue is that a code
of lJaw has to be made and for a new
system tp be evolved, it takes at least
20 years. What is the span of tenure
of the Supreme Court Chief Justice?
—three to five years. It is a funny thing.
Do we treat them as shop assistants,
tuking an assistant and asking him to
go out in the evening? To lay down
a system, to evolve a new code of
jurisprudence, o bring a static juris-
prudence into a dynamic mould,
twenty years are required. It is a
strange irony that a dynamic evolv-
ing society does not look to the new
evolution of the law. What for is de-
mocracy if law is not being evolved?

It has boen said, an engineer's age
of retirement is 50, a military officer’s
age is 45, and thus, there is no such
thing as equalily between man and
man or between cow and cow in all
aspects. The difference goes with the
function. Man ig distinguished from
his animal forefathers simply by this
distinction and uniqueness of being
more evolved. The more evolved, the
better developed the man, the more he
is different from any other man. It is
the function that makes him different.

It is no favour to the judges. It is
a necessity of the situation. A High
Court Judge has a different function.
His judgment is not the final law in
most casis, but the Supreme Court
Judge's judgment is the fina] law.
Therefore, 1 stress that he should re-
tire at T0.
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As to the average age, I submit that
we know that nowhere in the world
the difference between the classes is so
great as in India. The Judges come
from a clasg where the age is longer,
and all over the world, the Judges
and the lawyers have the longest life.
Why? Because they live in a different
environment where what are called the
rough, crude realities of life do not
touch them They are a finer class of
people. Therefore, their age is longer,
they have better facilities in life.

It is no argument to say that the
average life is 47, and so Judges should
not retire at 70. We have seen many
lawyers working at 80, Sir Sapru and
others used to work beyond 70; in
the courts of law, from 10 a.M. to 4
P.M. they would argue cases. Shri N.
C. Chatterjee is over 70, he is working
like a young man in the Supreme
Court. There are so many people like
that, because life ig different.

With all respect, I am sorry I differ
from the hon, Minister. ! take it as a
fundamental question for the improve-
ment of law and procedures of law,
and creating better conditions for the
administration of justice. Therefore, 1
press for the acceptance of the amend-
ment,

Mr, Deputy-Speaker: This is a Cong-
titution Amendment Biil. So, there hag
to be a division, Let the lobbies be
cleared.

I shall now put the main motion to
the vote of the House, This being a
Constitution (amendment) Bill, voting
has to be by Division, The question
{s:

“That the Bill further to amend
the Constitution of India be takem
into consideration.”
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The Lok Sabha divided:

Division No. 18]

Aney, Dr. M.S.
Balmiki, Shri K.L.
Banerjee, Shri S.M.
Kachhavaiya, Shri

Alva, Shri Joachim
Basappa, Shri

Brahm Prakash, Shri
Brajeshwar Prasad, Shri
Brij Raj Singh-Kotah, Shri
Chandrabhan Singh, Shri
Chuni Lal, Shri

Das, Shri B.K.

Das, Shri N. T.

Deo Bhanj, Shri P. G.
Elayaperumal, Shri
Ganga Devi, Shrimati
Hajarnavis, Shri
Hanumanthaiys, Shri
Harvani, Shri Ansar
Ismail, Shri M.

Jadhaw, Shri M.L.

Juin, Shri A.P.

Jena, Shri

Mr. Deputy-Speaker: The

the division is:

Ayes 12; Noeg 55.
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AYES

Kapur Siongh, Shn
Lohis, Dr. Ram Manohar
Seth, Shri Bishanchander
Sezhiyan, Shri

NOES

Jyotishi, Shri ]J.P.
Kajrolkar, Shri
Kappen, Shri

Kotoki, Shri Liladhar
Lalit Sen, Shri

Laskar, Shri N.R.
Malhotra, Shri Inder J.
Mathur, Shri Harish Chandra
Mehdi, Shri S.A.
Mirza, Shri, Bakar Al
More, Shni 5.5,

Patel, Shri Rajeshwar
Patil, Shn D5,

Patil, Shri M.B.
P'rabhakar, Shri Maval

Ram, Skri T.
Kamaswamy, Shri V. K.

R ne, Shn

result of
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Sharma, Shn K. C,
Singh, Shri DN,
Yadav, Shri Ram Sewak
Yashpal Singh, Shri

Ranga Rao, Shri

Hao, Shri Juganatha
Rao, Shri Thirumals
Roy, Shri Vishwanath
Sahu, Shri Rameshwar
Samanta, Shri S.C.
Saraf, Shri Sham Lal
Sheo MNarain, Shri
Shinkre, Shri M.,
Siddiah, Shri
Sidheshwur Prasad, Shri
Sonavane, Shni
Subbaraman, Shri (.
Tiwary, Shri K.5.
Upadhyaya, Shei Shiva 1dun

Utiys, Shri
Valvi, Shri

Varma, Shri Ravindra

Compensation Act,

1923, etc. be waken iulo considera-

tion.”

Sir, I consider it a privilege to in-

The motion js not carrieq by a
majority of the total membership of
the House and by a majority of not
less than two-thirds of the Members
present and voing.

The motion was mnegatived.

16.55 hrs.

PROTECTION OF CIRCUS EM-
PLOYEES BILL

(By Shri Nambiar)

Shri Nambiar
Mr, Deputy-Speaker, Sir, I beg to
move:

“That the Bill to protect the
Circus employees by bringing them
under the operation, of the Indus-
trial Disputes Act, 1947 and the

(Tiruchirappalli):

troduce and speak on thig Bill, Some
hon. Members may not know the
contents of this Bill and may begin to
think that it is about circus. This is
not a Bill about the circus industry.
This Bill only seeks protection to be
given to the tens of thousands of em-
ployees working in the circus indus-
try. This js a social security measure
intended to give relief to these poor
employees who are working day and
night in these industries throughout
the country, From the Statement of
Objects and Reasons, the hon. Mem-
bers may see that the idea is this.
The circus employees who are not
attached to any particular trade or
industry do not have the benefit or re-
lief of the Workmen's Cempensation
Act, Industrial Disputeg Act and other
labour laws. The purpose of the Bill
is to bring them under the scope of
these labour laws; that is, the artists



