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GONSTITUTION  (AMENDWMENT)
BILL* 1068

(Amendment of Preamble)
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Mr Baputy Speshei: The question
n:

“That leave 'be granted ‘to intro-
duce a Bill further to amend the
£Constitution of ndm"”,

e motion wax uliopted.

oft yow g forsrdt ;& finiigw w1
T e g o

14, M hoe,
INCOME-TAX (AMENDMENT) BILL
1065=—contd,

Dr. L. .M. Singhwl (Jodhpur):.I beg
to move:

“That the Bill further to-amend
‘the ‘Income-tax Act, 1961, be
taken into consideration.”

Mr. Deputy-Speaker, Sir, 1 have
ralsed this mutter on the floor of this
House gn more than one oreasion
Each time thare has bsen some kind
of an assurance. Unforiunately how-
ever, between these assurances and
ithe :practice of 'the Minkdtry there v
& wide variance, and this has pnly
rcontributed ‘to making ‘the existing
confusion ‘worse cornfounted,

The purpose of the proposed smend-
ment, as 1 have explained in ‘the
Statement of Obje¢ts and Ressons to
thig Bill, is t6 .ensure ‘that royslty
payments uynder Mining Leases are
allowed as deductible expenditure in
compilting business income under the

*Published in the Gazétiy of India,
dated 19-11-85,
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parent Act. This bhag been a vexed
qguestion in our own _jurisprudsnce,
ang ‘here are severil judgments - of
the Privy Council and ithe Bupréms
Court in this matter. But if I may be
permisted tp recapitulate the pack-
ground of the case law in thig -con~
text, 1 would like ‘to 'refer t5 tha
dicision ot fthe Fiill Bench of rthe
Lahore High Court and the decision
of the Judicial Committee twof the
Privy :Counsil whizh bad .held in 47
and 1949 shat the ,payment .of royaity
ma; the psice af the raw material ‘or
stock-in-trudk and thersfore It ghould
be construed as revenue expenditure
iIn 'the wase of ‘Pingle Industriés Lid
the Supreme Court held, by @ niitjo-
rity judgment of two to ona
that the asessee u:gulrs by
long-term lease wu part Ahe
land and that the payment was
amither rént Hor rosulty ‘but a'lump-
sum rpaymrent N indtatmenits for e~
Quiring o capitdl thssey of entluribg
benefit yo rtive frate

Building on this founHation, the
Rajasthan High Ceurt uin the recent
cage, of Gotan Lime Hyndieate mstie
a further departure and pronourseed
that even the royalty and dead remt,
which were caltumted with reference
to the production of the minsral,
were capital expenditure ang were
tiverefore pot sllowdble we ible
wegeend iture.

As g resdlt of this decision of the
Rajasthan High Court i seemg that
the Department of Income-tax came
down gn the entire mining industry
with an almost .umpreeedentetl gusto
and a relentless lack of appreciition
of their diffieulties. Luckily, Mr.
Deputy-Speaker, only a few days ago
the Supreme Court has intervened by
laying down in an appeu! from the
case of Gotan Lime Syndicate, that
in the facts of that case ‘obviously
‘this was to be construed as revenue
expenditurs and was allowable a3
sn .assst. This has naturally ‘remow-
od the doubt ami the comfusion, the
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doulg sngenderegd by the case law
which was existing in this. country,
and the confusion created and pervad-
o 804 spread by ihe Department.

. Mir. Peputy-Spesker, it should have
been enough ordinarily for me to cite
thiy judgment of the Supreme Court
delivered anly this week, in connection
with the Bill before this House and
10 say that now that the matters have
been set at rest, now that the con-
troversy has been resolved by the
Supreme Couct, it ig not novcessary
for us to consider this Bill or for me
%0 add anything more. The Supreme
Court hag very clearly laid down
that the earlier cases of Pingle In-
dustries and Abdul Kayoom were
Aistinguishable and that in these cas-
es royalty and demd rent have to be
®jlowed ag revenue expenditure. The
judgment gives, if I may say so, com-
plete satisfaction to the difficulties ang
1he hardships of those concerned. 1
should, however, like to mention that
thiy situstion has emerged after a
protracted struggle and a long travel
o Mtigation which could have heen
avoided, and the pointless confusion
ereated by the Departmenti and the
harsssment caused by them could
also have been prevented if the De-
partment had taken a gomewhaty more
reasonable attitude in this matter
But for the Supreme Court, but for
this litigation and ity u'timate out-
come now, the genuine hardships of
those concerned. the mining industry
and those large mnumber of people

ployed in the mining industry, be-
cause it is a labour-intensive indus-
iry in our country, would have been
merely a cry in the wildernese.

Wr. Deputy-Spesker, in these cases,
ssmessnants of many years were re-
oepeéned by the Department, ewecutive
instructions issued by the Depart-
ment were reversed and wilfully
flouted, penasities were imposed, and
mining in short was brought to the
brink of destitution and virtual col-
lapse. The threat of large-scale um-
employment loomed large in a num-
ber of Statey in our country, but the

Finance Minlsiry 4id not show anv
mercy. Thousands of repressnta-
tions were made, hundredg and thou-
sands of telegrams were gent, Chief
Ministers of various States wrote to
the Finance MIinisters and the Gov-
ernmenl, even the Ministry of Mines
in the Gavernment of lndia took the
position that if royalty payments were
not alioweg a8 deductible expendi-
tyre, as revenue expenditure, it would
create havoc o the entize mining
industry. The question was raised
in this House and in the Informal
Copsyltative Committee times with-
out number, but all this virtually to
no avail.

1 cited the solemn assurances of
the former Finance Ministrr which
were on all fours in this matter; 1
substantiated what T had to say by
the recommendations of the Taxation
Enquiry Commission of 1953-54 and
the Direct Taxes Administration En-
quiry Committee which took the same
position. 1 reminded the Finance
Minister of his own assurances on the
floor of this House in this respect
given to my friend Shri Dandcker
and to mvself. T adduced the prac-
tice followed in various countries of
the world in thig respect and showed
that those concerned in the mining
industry and those emploved by the
mining industry, their careers and
their lives, were puy in jcopardy.

But, M-, Deputy-Speaker it seems
that the Government had made up its
mind to turn a deaf eor to all these
reasonab'e representations; iy seems
that the bureaucracy had pot been
properly propitiated as a preliminary
to a proper and reasonsble decision
in thig matter; iy seemg ag if the
Government hsq made a creed of
cussednews; it seems as if. bccause of
the various assurances given on the
fioor of the Fouse by responsible
Min‘sters, they preferred to live in
ob'ivion and enveloped in layery of
emnesia.

1 ratse thig matter now in this con-
text, because the very authority of
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this House is undermined by this
neglect, indifference and persisient
turning of a deaf ear to reasonable
representations. The very essence of
a democratic government ig that it is
a government by debate, by criticism.
It is not only a re;ponsible govern-
ment, but jg also supposed to be a
ragponsive government, I ghould like
the Finance Minister and Mr. Bhagat
to lay their hands on their hearts and
say gincerely whether any reasonable
consideration wag given to these re-
presentations. I want the ministry
tor once to consider what havoe they
can create for those who are involved
in this long litigation and on whom
the sword of Damocles wag hanging
all the time for payment of various
instalments. In many cascs it has
virtually brought about destituticn
and financial collapse of the parties,
and a large number of workers and
their families would have been with-
out employment as a consequence of
the attitude taken by the goverament,

Even while the litigation was pend-
ing, the government, in spite of its
assurances and the recommendations
of various committecs, would not even
make this much allowance that the
penaliies and assessments may be paid
in after the final outcome of the case.
Of course, now they will have to re-
fund it und I hope they will do it
wilth good grace and all possible ex-
pedition. It would have been far
better if this matter had been attend-
ed 1o in the quarters in which it
should have becen attended to, by the
people who shou'd have attended to
it in the first instance, in the manner
in which it should have been attended
to. What are we heré for? Represen-
tation of the people means representa-
tion of their grievances and difficul-
ties, of their reasonable points of
view., No one could say that on this
question the government was unab'e
to appreciate the burden of the song
of all those various committees which
were appointed to go into It and who
had unanimously supported considera=-
tion for the mining industry in this
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country, which ig sfill in an embry-
onic form. Instead of providing’
those 1 tiveg and g 1
to the mining industry, the Finance
Ministry acied in @ way which could
have virtually brought sbout an im-
passe and stalemate for it.

I should like briefly to refer to
what two well-known authors have
said recently in 8 book entitied
Recent Mining Legislation by A. S.
Comyng Carr and Wilfred Fordham.
In respect of the nature of royalty
payment, they have said:

“A Royalty ls, properly speak-
ing, not a rent at all, but in part
at least a payment for the sub-
stance actually removed, and from
the tenant's point of view, the
raw material of hig indusiry, the
royalty being one of the working
expenses. .. ."

The position under the incomertax
law of our country, particularly of
other countries, was quite clear in this
respect, The recommendations of
various taxation commitlees are
highly pertinent in this conncction, I
should like particularly to invite refe-
rence o what the Taxation Enquiry
Commission (1953-54) had to say:

“It was represented before the
Commission that certain jtems of
expenditure which were not
allowed as ‘deductible’ for taxa-
tion purposes, but which were
peculiar to and essontial for min-
ing gperationg shou!d be allowed.
Ome of the item: of cxpenditure
claimed before the Commission
was rovally payable by mining
industries.”

Discus-ing this, the Commission gaid:

“Where royulty is payable on
the basis of produ-tion, it ig cle-
arly admissible, Where, however,
it 1a payable on the basi: of pro-
fits, tne Income-tax Officer will
have to consider its true nature
by const-uing properly the agree-
ment under which it 1s payable™
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The Direct Taxes Enguiry Com-
mittee, otherwise known as the Tyagi
Committee was even more explicit in

KARTIKA 28, 1887 (SAKA) 2950°

deeds ®fhich provided for royal-
tieg based on criteria other than
output have been replacedq by

this respect. The report came in new deeds drawn up in accor-
1958-59 and it says: dance with the Mineral Conces-
sion Order, 1949, However, in

th.;s) :;:”]:af;:;j‘m t: m:r rwtig the few caseg where the lease

s P was caused deeds continue on old basis,

the asiessees engaged in mining
industry on account of the dis-
allowance, for Income-tax pur-
pose, of the amount of Royaity
which was initially or periodi-
cally to be paid in connection
with the leases of extracting
minerals or the right to work
mines. Initially, a capital pay-
ment may have to be made either
in lieu of or in addition to royalty,
in the form of a premium on
lease. Periodically, royalty may
be payable on the baiis of pro-
duction or profits or on the basis

royalty may not be taxed to the
extent of the amount  which
would have been admissible if it
were calculated as prescribed in
Mineral Concession Order, 1949.”
Shri Himatsingka (Godda): In view
of the Supreme Courts judgment, is it
necessary to stress the point further?
Dr. L. M. Binghvi: I am coming
to that also. I ghould like to refer to
an assurance given on August 28, 1981
by the then Finance Minister, Shri
Morarji Desai:
“As regards the amendment of

of a combination of both. But out
of all these payments, only the
royally payable on the basis of
output is clearly admissible under
the Income-tax Act. When it is
payable on any other basis, ita
wdmissibility is determined by
properly constructing an agres-
ment which regulates such roy-

Shri M, R. Masani, may 1 say
that the proviiion of such depre-
ciation for mines, quarries, oll
wells, patents and copyrights, as
he hag suggested, is not warrant-
ed in view of the facts that obtain.
As regards mines, under the pre-
sent policy, consideration for min-
in a

ing rights is not payable
lwmp sum. It ig payable in the
form of royalty. Royally is also
eligible for deduction in comput-
ing the taxuble income of a busi-
ness. Therefore, thot is already
provided for.”
This assurance and ciarification was
given on the floor of this House and
Mr, T. T, Krishnamachari himself
said, “if there Is an assuarnce or
clurification given by 'my predece sor,
sllowance of royalties in the I am in honour bound to respect it”.
assessment cases of mining indus- But unfortunately when the time
try would obviously hamper its came, no ltugmion was paid 1o thosc
development and ability to com- earlier commitmentg and to the com-
pete in the world markets, Since pelling econ.mic reasons and the com=-
the Mineral Concession  Order, pelling persuasivencss of allownig
1049, prohibits the payment of this as deductible expenditure,
sny capital sum as -premia or Mr. Himatsingka has rightly pointed
Salami and alsp requireg that the out that now that there ig the deci-
royalty payable should be related sion of the Supreme Court, there
to output, these difficulties are not could be an end of the matter. I agree
lik>ly to arise in future. We al:o with him, T took the time of the
understand that most of the old House tp point out a very serious

alty. There is g long line of judi-
cial dicta laying down broad prin-
ciple; for determining this ques-
tion, But it wog pointed out that
these paymentg of royalty, what-
ever their mode of calculation and
howsoever they may be judicially
interpreted, have to be made for
the purposes of working the
mines and extracting minerals.
There is great force in these
arfument; and we feel that dis-
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lapse in this kind of cases, What
kind of consideration does our repre-
sentation or do our letters and com-
munications to the ministers receive?
This ig a glaring case in which bureau-
eracy sits tight and the ministers are
unable, unwilling to take notice of
reasonuble repre entalions sent 1o
them. I raised it only in that context
of things. The Supreme Court has
now clarified the matter and removed
all doubts. 1 only hope that the gov-
ernment wi'l implement the status
quo ante, which has been restored, in
good grace and without raising aeny
further diffi~ulties or harassment for
those concerned. which if dome would
underming the interesty of the mining
industry in this country, which is still
in its infaney.

Mr. Deputy-Speaker; Motion moved;
“That the Bill further to amend

the ‘ncome-tax Act, 1961, be taken
into consideration.”

The Minister of Planning
B. R, Bhagat): May I say......

Dr. L. M. Singhvi: If he says some-
thing, I will withdraw it.

Shri N. Dandeker (Gonda): I shall
take only five minutes,

Mr. Deputy-Speaker: All right.

Shrl N. Dandeker; Sir, 1 do pot wish
to traverse the ground which has been
so effectively covered by my hon
friend, Dr. Singhvi. But I am reluc-
tant to advise him forthwith to with-
draw his Bill because of the way in
which the department has hitherto
been handling this matter as illustrat-
ed by a circular which they have
jssued as to the circumstances in
which royalties of the kind under
consideration would be admissible. It
is a very curious circu'ar. I have mot
got the original here, but I have it
almost by heart—somehow my corres-
pondence is missing. d &
letter from the Central Board of
Direct Taxes to the Maha Vidarbba
Chamber of C ree and Industry;
Nagpur. The purport of it was that
if royalties were paid for acquisition
of revenue assets, raw materils or

(Shri
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things of that kind, then the royaltiap
would be admissible for tax purposes
That entirely begs the question. I
would like the hon. Minister's assur-
ance, in. view of the very recemt de-
cisian of the Supreme Court which is
quite clear in its import, I would like
his unqualified assurance,—that the ad-
missibility of these royalties will not
be restricted in that very curious way
in which it has been described in that
letter to the Maha Vidarbha Chamber
of Commerce and Industry; but that
it will be in terms of the Bill that
Dr. Singhvi has introduced in the
House,

Sir, the Bill makes quite clear what
it is that it seeks to achieve; and if
the Minister would be pleased to say
that that is precisely what the Gov-
ernment now proposes to direct, in
view of the judgment of the Supreme
Court, then I should certainly agree
with Dr. Singhvi and my hon. friend,
Shri Himatsingka *hat no further ac-
tion on this Bill would be necessary.
The Bill is in these terms:

“In section 38 of the Income-
tax Act, 1971, in sub-section (1)
after clause (viii), the fol'owing
clause shall be, and shall be deem-
ed always to have been, inserted,
namely:

‘(ix) any rent or royalty paid
by the amssessee to the Central
Governmant or to any State Gov-
ernment or local authority . . ."

1 have an amendment here which
seeks to add the words: “or to any
other person"—

“ . .. for mining rights granted
to him under a mining lease exe-
cuted under the provisions of the
Mines and Minerals (Regulation
and Development) Act, 1957 or
the Rules imade by the Central
Government, or any State Gov-
ernment in exercise of powers
conferred under the said Act.”

I have a further amendmant which
seeks to add at the end the words:
“or otherwise."
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The reason why 1 say this is this,
The law relating to the sdmissibility
of royalties is wery complicated and
tricky. Being complicated and tri-
cky, thousands of people who are en-
gaged in this particular industry, from
the smallest lime maker to the large
plants,—like the stcel plants which
arc concerned with exploiting  iron
ore, limestone, manganese ore and so
on, and also cement plants and
others,—cannot be expected, w!
the grant of lease itself is within the
discretion of the Government, to qui-
bble with Government and to say
that the form in which they have
chosen {o grant the lease does not
conform to what view the Govern-
ment may later take about the admis-
sibility of these payments for pur-
poses of taxation. The form is a
prescribed form. It is form k' under
the Mineral Concession Rules made
under the Mines and Minerals (Regu-
lation and Development) Act, 1857.
This is the form in which the Gov-
ernment itself insist in granting the
mining leases. And then they have
the nerve to take these matters in
dispute before courts of law and drag
small people like these to the Sup-
reme Court and say that what we
have given you, and what you are
paying us for, is not the price of raw
material but the price for the right to
g0 there and extract the raw material.
It is an astonishing proposition, a
proposition around which people can-
not get

Today, Sir, most of the mining
rights and most of the quarrying
rights and so on are at the disposal,
and quite rightly so, of the Central
Government, the State Government
and sometimes the local authorities.
It they insist on mining leases of this
kind and then drag the wretched as-
sesses into courts of law, the High
Courts and the Supreme Court, it is
an astonishing example of mala fides.
Having now got the decision of the
Bupreme Court, if even now the Fi-
nance Minister is unable to give an
assurance that what {s now intended,
in view of the Supreme Court Judg-
ment, Is to concede precisely what
this Bill seeks to give, then T would
advise Dr. Singhvi not to withdraw
1821 (al) LSD—17.

1887 (SAKA) (Amdt) Bill 2954
t

his Bffl. If, on the other hand, the
Minister were to say, now that the
air has been cleared but the grant
of mining leases is still at the discre-
tion and under the sole control of the
Government and the forms are also
prescribed by the Central Govern-
ment, if he is now prepared to give
an assurance that there will be no
tricky business about re-drawing and
re-wording of these forms of leases,
#o that In that process the whole thing
is again turned Into a turmoll, I
would advise Dr. Singhvi to with-
draw the Bill

1, therefore, hope that when the Mi-
nister replies to the debate he will be
good enough to say that the Supreme
Court has now set everything at rest,
that these royalties which are payable
annually are accepted as payments
for raw material, irrespective of whe-
ther they are paild on tonnage basls
or whether, in the absence of produc-
tlon of certain quantities, they are
pald in fixed lump sums but they
are pild annually, that these will be
accepted as revenue expenditurs and,
further, that there will be no monkey
business by attempting to change
these mineral rules and concession
rules and also the form of lemse
whereby the Government may agaln
attempt to get round all this by such
changes of forms as will again put
the whole matter In doubt and which
will then entitle the department,
once again, to attempt a trial of stre-
ngth in the Supreme Court. If we
have these two assurancrs from the
Minister, T will be very glad to ad-
vise Dr. Singhvl to withdraw the Bill

Shrl Kashi Ram Goota (Alwar):
Mr. Deputy-Speaker, Sir, while Dr.
Singhvi s to be congratulated for
bringing forward this Bl the a=-
tlone of the Central Board of Direct
Taxes are to be lamented. T am one of
thosr who hawve taken up this ma‘ter
with the Board of Direct Taxes and
with the Finance Minleter rincs Anril
or May. 1084, There It no time to
give the detalls giwven In the letters,
bt one or twn nolnts are very sme-
cifie. T msked them categorically whe-
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ther the leases under MC Rules and
MM Rules of the State and the royal-
ties paid for these leases are to be
treated ms revenue expenditure or
not. The Secretary of the Board has
from the very beginning been writ-
ing that there are leases which are
to be treated as revenue expenditure
. and that the Department of Income-
tax would not be a competent autho-
rity to decide whether one lease is of
thig sort or that sort. Then he refer-
red this to another Ministry. The
Minisiry of Mines also wrote that
this is to be treated as revenue ex-
penditure. Still the Board of Direct
Taxes would not agree. The most
lamentable fact was that they opened
up old caseg and they asked the peo-
ple concerned to flle returns in res-
pect of those cases which had already
been decided. They did that under
the plea that otherwise they would
have to be taken to ask by the Public
Accounts Committee. The FPublic
Accounts Committee has nothing to
do with these cases. Their only con-
sideration was to get money out of
the people at any cost.

Sir, if things happen like that, then
there is no law in the country. The
Finance Ministry and the Board of
Direct Taxes have taken the law into
their own hands and they are handling
things in their own way. The result
has been that so many assessees had
to mortgage their houses and their or-
naments to pay the taxes. Last time,,
when we took it up with the Finance
Minister he said that it was a question
of revenue to the tune of Rs. 3 crores.
How could he visualise this amount
of Rs. 3 crores. Then he did not
have the knowledge that the Board
of Direct Taxes had opened up old
cases. Now the whole process shall
have to be reversed.

The basie point now is this. If the
Finance Minister is agreeable, then
he should declare in clear words that
the leases governed by M. C. rules of
the Government of India and the
leases governed by MM rules of the
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State should be treated under this
category and the payments of royal-
ties in respect of those leases should

be treated as revenue expenditure
so far as income-tax ig concerned.
Unless and until that directive is

given things will again happen in the
same old way. In this very case the
Income-tax Officer, even though he
knew the previous decision, took this
stand ang finally the whole thing had
to be reversed by the Supreme Court.
Everybody cannot go to the Supreme
Court. If Dr. Singhvi’s Amendment
Bill is not accepted, the result will
be that again individual cases shall
have to be treated like that. And, how
can everybody be expected to go
there?

15 hra.

Another important factor js that
there is a big public sector and the
main difficulty of the public sector
will be that the cost structure will be
upsct.  After all, in all senses this is
revenue expenditure; there fe nothing
to depreciate.  Everything deprecia-
tes vearly and nothing remains to
be depreciated afterwards. When this
is the condition, the cost structure of
the public sector steel plants and
others shall be upset.

1 had brought all thrse factors to
the notice of the hon. Finance Minis-

ter. He only used to pass those
letters on to the Board of Direct
Taxes and sometimes the Secretary

or the Deputy Secretary or the Under
Secretary would reply, "It is under
consideration”. People had been
ruined and they were only writing
this much that it is under considera-
tion.

If the Supreme Court had not come
to the rescue of the prople, what
would have been their fate?  After
all, Dr. Singhvl very correcily said
that we are representatives of the
peonle; we do not represrnt any one
soctlom. Tt iz not & questoinn of some
capltalists: it i a question of the in-
dustry as a whole. The labour is
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affected. I know the case of a co-
perative sociely in Alwar  District
Those poor fellows have not got a
capital of Rs. 10,000 and the payment
of Tax would been about Rs. 20,000.
Wherefrom will they pay it? What
about the rate of the labour which is
about 300 to 400 people?

Then, those who are the smallest
people are the hardest hit. The
smallesy people have to pay even
from their pocket. There is no such
law in the whole world where any-
body wants tax to pe paid from the
pocket of a persun  and from his
assets. Not only the whole income is
taken but they say, “Let me have
your gssets also”, If a man takes
@ quarry for Rs, 1 lakh and earns
Rs. 20,000, he hag to pay tax on Ras.
1,20,000.

This is a matter of very simple
commonsense which has been juggled
like this by this Ministry and the
Board of Dircet Taxes. This is &
supreme dictatorship that has been
created under the plea that we should
try to have as much realisation of
taxes as possible, The cvaders can-
not be caught; only the poor people
under the name of some law can be
caught in this way. 1 had told the
Finance Minister that even if you say
that Rs. 3 crores will be there, the
result will be that after (wo or three
years there would not be even Rs. 1
crore. Every industry will go down.

1 have nothing much to say. The
Finance Minister should give a cate-
gorical assurance that either he will
incorporate this in the coming Fi-
nance Bill or, so far as the present
Act is  concerned, he will very
clearly give a directive to
the Board of Direct Taxes not
only to refund in all the previous
cuu‘mt. at the same time, gay that
all such leases which are governed
by the Government of India MC Rules,
1860 or 1049 or the MM Rules of the
States shall be covered by this deci-
sion and this will be treated as
revenue expenditure so far as dead
rents and royalties of those leases are
concerned.

‘where communications
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Bhfl‘shnl Lal Saraf (Jammu and
Kashmir): Sir, I stand to lend my
full support to the Bill moved by
my learned friend, Dr. Singhvi. 1 have
had a litile excperience of running
these mining leases in my State while
I happened to be one of the Cabinet
Ministers there. A Bill like this regu-
lating all these mines was moved in
the State Assembly and 1 had the
honour of piloting it, with the aimple
idea thap expenditure like this &3
payment of royalty is always to be
considered as part of revenue expen-
diture. At that time the Central in-
come-tax was not applicable to our
State, the Stute of Jammu and Kash-
mir, Later, when this became appli-
cable, the same position has arisen
there.

Dr. Singhvi comes from a State
are casier
when compared to my State and there
are other facilities also. Since the
introduction of these rules and the
levying of income-tax I may assure
the hon, Minister, the position has
altered in my State in two  ways
Firstly, revenues are falling, as far as
bidding for royalties is concerned.
You cap see that from statistics. In my
State small leases are being given and
even then the revenue is  Talling
Secondly, competent men are not
coming forward to work the mines.
On the one hand, Government itself
suffers and, on the other, in places
where mining is at a very low stage,
is yet being developed, is still in
development, it is not encouraged. It
is very, very important thai steps are
taken that encourage mining leases,
that encourage the working of mines
50 that it helps the employment fac-
tor in those areas. Keeping that In
view it is very, very important that
this aspect is taken into consideration

Dr, Singhvi has placed before this
House a number of angleg with re-
gard to the working of these mines.
People have been sgitating for the
last few years, but nothing has hap-
pened. I would lay stress upon this
point with all the emphasis at my
‘isposal that the soomer this law is
altered, the sooner the spirit of this
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Bill is accepted, the better it will be
for mining as such and also for the
general development of the country.

May I submit that in areas that are
farflung, that are mountainous, that
are 50 to say backward, which at the
moment are in various stages of deve-
lopment or where there is some ex-
pectation of mining potential, this
mining polential is curbed in its very
bud and, I think, the results will be
next to nothing. Therefore, I will again
urge upon and submit to the Govern-
ment that they pay attenion to this
angd accept his Bill or give this as-
surance that the purport of this Bill
will be gerved by the measures that
the Government may be ibringing
forward at its earliest convenience.

With these few words, I hope the
Government will accept this,

Shri N, C. Chatterjee (Burdwan):
Sir, so far as I know the 'aw, it was
settled by the Privy Council many
years back in the great Ramgarh Raj
case. There they clearly pointed out
that when you pay royalty in lump
sum, say Rs. 1 lakh, for getting a
lease, say of 889 years or 1,000 bighas,
that will be for acquiring the capital
asset. That stands on a different %oot-
ing; but when it is linked to produc-
tion then it must be revenue; it must
be deductible expenditure, Since
then the law wag settled. My hon
friend, Dr. Singhvi, has pointed out
the Lahore Full Bench decision which
delivered itd fjudgement in 15 ITR
185 in 1947. Then, the Privy Council
again reiterated the law that the
payment of royaltics was the price of
the raw material or stock-in-trade and
therefore, it must be revenue expen=
diture. The law was fairly settled. The
same observationg were there in a
judgement of the Supreme Court.

1 was amazed to know that the
Rajasthan High Court judges—I have
very great respect for Mr. Justice
Modi and 1 have read the judgement
very carefuly—were relying on a
judgement of Viscount Cave in British
Insulated and Helsby Cabies Limited
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Vs. Atherton. which runs as follows: —

“But when an expenditure is
made, not only once and for all,
but with a view to bringing into
existence an asset or an advan-
tage tor the enduring benefit of a
trade, I think that there is very
good reason....for treating such
an expenditure as properly attri=
butable not to revenue but teo
capital”. (1826 A. C. 205).

Mr. Justice Modi has relied on this
judgement and came to the conclusion,
therefore, that it would not be de-
ductive expenditure. Howev.r. the
Supreme Court pointed out that it
never meant that enduring benefit; it
meant something like a lease acquigi-
tion of the property, but not the ac-
tual daily working of the property.
Therefore, the Supreme Court kas now
made the position perfectly clear that
Viscount Cave never meant that. En-
during advantage is one thing and
daily working, periodical working or
monthly working is another; there-
fore, when you pay royalty for gome-
thing which you produce in the
course of a year, that is really a part
of the working for getiing the market-
able thing which you put on the mar-
ket. Therefore, when it is linked to
production of that kind there is no
question of any capital expenditure.

What pains us deeply is—my hon
friends have pointed it out; Shri
Dandekar has also emphasized it and
I'want to emphasize that—that in spite
of the clearest possible assurance un-
fortunately people in the mining in-
dusty have been harassed. If you
have made a profit of Rs. 50000 a
year and you have got to pay &
royalty of Rs. 60,000, then you have
got to pay tax ignoring completely the
payment of royalty etc. That is an
sbsurg thing. That should niﬂ. have
been done. What is the recommenda-
tion of the Tyagi Committee? I am
appealing 1o the Minister and I hope
he will say that they will work on
that footing and that what was done
was throughly wrong and that they
were misled by that judgment. Why
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did they not refer it to the Law
Ministry? The Law Minister should
have clarified the position. The judge
of the Rajasthan High Court, however
eminent he may be, however lexrned
he may be, cannot over rule all the
Privy cases and all the judgments of
all the High Courts. What did the
Tyagi Committee say? It observed:
disallowance of
royalties in the assessment cases
of mining industry would ob-
viously hamper its development
and ability to compete in the
world markets.”

That is exactly what has happened.
This has led to untold misery and
harassment which was thoroughly
improper. If necessary, if you have
so much respect for the rule of law,
you prosecute that man, proceed
against the man, who has lost the
cage, But you should not have uti-
lised the judgment of the Rajasthan
High Court as a Magna Carta for
everybody nullifying all the judg-
ments and nullifying all the deductible
expenditure which has been allowed
for so many years and which directly
come within the concept of revenue.

I think the Minister should relte-
rate what hag been said in the Tyagi
Committee Heport and in the Taxa-
tion Enquiry Commission Report. The
Finance Minister hag also said that
the royalty for mining in certainly
eligible for deduction in mmpm.lin‘
the taxsble income. The only thing
that we want is that this categorical
assurance should be reiterated by
the Minister—it had been given on the
floor of the Houss but violated and
convenlently forgotten by the Deparf.-
ment—that royalty for mining, that is,
royalty Tor the purpose of production
in mining industry, is eligible for
deduction in computing the taxable
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tion. If you call it capital expendi-
ture, then it means you are getting
some assets which are not really as-
sets but meant for your business
profits for a particular year.

I would ask Dr. Singhvi to with-
draw the Bill only if an adequate as-
Surance comes from the Minister.

Shri B. R. Bhagat: Mr. Deputy-
Speaker, Sir, I have not to make a
long speech. Now, since the matter,
as the hon. Member himself pointed
out, has been settledq finally by the
highest court in the land and the status
quo ante is restored, I would request
him to withdraw the Bill. I can give
him the assurance that we will ob-
serve the judgment of the Supreme
Court not only in letter but also in
spirit,

As for the assurance claimed by the
hon. Member, I have not been able
to lay my handg on the circular which
he referred to.

Dr. L. M. Singhvl: It is here.

Shri B. R. Bhagat: 1 know the
Finance Minister gave the assurance
that he would honour the commit-
ments or the assurances given by his
predecessors. But then the judgment
of the High Court was there and the
matter had been taken to the Sup-
reme Court. He was awaiting the
declsion there. Meanwhile—]I con-
cede somewhat belatedly—instructions
were issued that collection of the
disputed amount in guch cases should
be stayed....

Shri Kashl Ram Gapia: This is not
a fact

Shri B. B. Bhagat: The instructions
were issued. In the mranwhile, h.
had issued certain irstruction thet
recovery proceedings In such case

That is all that we

country, they treat this as an expen-
diture and, therefore, they deduct it.
Otherwise it will be an absurd posi-

L 14 u 4. ¥ A

Now certainly the assessments made
under this will be revised and many
of them are with the appellate courts.
They will certainly be revised. There
is no doubt about it. As for the
change in the rules and In the mining
leases, that is for the other Ministry
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to do it. We are studying the judg-
ment and we will observe it being in
letter and spirit. There is no inten-
tion of putting a brake on this
industry, I can also assure the House
that when this dispute had arisen it
wag not out of cussednesg or anything
else but there was a genuine dispute
The very fact that the High Court
gave one judgment and it went to the
Supreme Court shows that.

Dr. L. M. Binghvi: But you, as the
Government, must have taken larger
considerations into view. The Govern.
ment should have taken into conside-
ration what the Taxation Enquiry
Commission had said and what the
Direct Taxe; Administration Enquiry
Committee had said. All that should
have been taken into consideration.
The Government should not have
raised this dispute and put the small
people 1o great hardship.

I think, in view
the Member

Shri B. R. Bhagat:
of this I would request
to withdraw his Bill.

Shri Warlor: What was the amount
already collected? What is the
approximate amount?

Shri B. R, Bhagat; That will be
revised.

Dr. L. M. Binghvi: Mr. Deputy-

Speaker, Sir, I huve only to make a
few observations I am extremely
thankful to the hon. Members who
have contributed to this debate and
who have lent their full support to
the submissions I had made.

1 am particularly grateful to Mr.
Dandekar who had taken keen inter-
est in the matter from the very out-
set. As a matter of fact, he had him-
self brought forward an amendment
to the last Finance Bill. He is one of
the most distinguished ex-civil ser-
vants, if I may say 30, in the coun-
try and one concerned with matters
of taxation. I think his word ghould
have been taken and respected.
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I am grateful to my friend Shri
Sham Lal Saraf who has the experi-
ence of mining leases from another
point of view as a former Cabinet
Minister in the Government of Jammu
and Kashmir. 1 am also grateful to
my friend Shri Kashi Ram Gupta who
has experience of this matter from the
point of view of one who is in the
business. I am grateful to my hon.
friend Shri Chatterjee, an eminent
jurist of our country, who has analys-
ed the case and who has lent very
powerful support to this very reason-
able case of mine.

1 only want to say this that in
these matters the duty is cast on the
Government 1o take larger considera-
tion into view and [ only hope that
these larger considerations would be
borne in mind in future for the very
future of mining industry ‘in this
country and th ds and tt d
of people who are employed by this
industry,

As g matter of fact, the bigger
people in the mining industry might
perhapg have been able to  provide
for this heavy dose of taxation, But
the smaller people werg really
brought to brink and precipice of
ruin. I say this from my personal
observation. I otherwise cannot
claim any expert knowledge of min-
ing. I am nowhere near it. But it see
med to me, as a lawyer and as a
public man, that this was an extre-
mely just case and a case which was
supported by all economic considera-
tions as well as considerations of
Government keeping its word to this
honourable House,

I only hope that there will be the
further petty-fogging about it and that
the forms and the various of the rules
will be brought in line not only with
the letter but with the spirit of the
judgment of the Supreme Court as
alsp the advice tendered by the Taxa-
tion Enquiry Commission and the
Direct Taxes Administration Enquiry
Committee.
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In view of the assurance given by
the Minister and above all of course,
in view of the judgment of the Sup-
reme Court which is  binding, I
would seek leave of the House to
withdraw my Bill,
The Bill was, by leave, withdrawn,

15.20 hrs.
ADVOCATES (AMENDMENT) BILL,
1965

(Amendment of sections 24 and 25)
Shri Parashar (Shivpuri): Sir, 1
beg to move:
“that the Bill further to amend
the Advocates Act, 1961, be taken
inlo consideration™

Through this Bill I have to raise a
very substantial anomaly created by
the passage of the Advocates Act,
1961. Under this Act, Mukhtars who
were practising in criminal courls
prior to the enactment of the Act have
been conferred the title of Advocates,
of course, with certaln restrictions.
But a very substantial class of Re-
venue Agents, wivo have been prac-
tising in revenue courts has been
omitted. 1 would like to point out
to the House that Revenue Agent s a
class of Advocates who has been re-
cognised as a legal praetitioner, as
good a legal practitioner as Mukhtars,
under the Legal Practitioners Aet. 1
shall refer to it later on and 1 ghall
also quote the definition of a legal
practitioner. . ..

This Revenue Agent comes in touch
and contact with the peasants of this
country, with the farmers or agricul-
turists of this country. The Revenue
Agent advises and practiseg for the
downtrodden people of our country
who cannot afford to pay large sums
to engage an advocate. This class
of advocates, I mean the Revenue
Agents, was entitled to practise up‘o
the highest court, {.e, to the Revenue
Board and even in some cases upto
Darbar Peshi—that was equivalen; to
the Privy Council during those days.
What happens when this clsss of
practioners is stopped from practis-
ing upto the Supreme Court? This
class ¥knows as much of the clvil pro-
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ced\*qu the civil side practising
lawyers because according to the re-
venue law, it is the Civil Procedure
Code that applies even to the revenue
matters. Therefore, the Hevenue
Ageny is of greatest assistance to the
poor agriculturists. So he should alsv
be allowed to go upto the highest judi-
cial forum of this country as the
Mukhtars have been given the right
to do. Now what happens? When a
poor agriculturist goes to consulg «
Revenue Agent, naturally he cam,
according to the present Act, advise
him only to a very limited territorlal
jurisdiction. After that, the poor
farmer has to depend on others.
According to Article 18(g) of our
Constitution, this discrimination which
has been made between one class
of citizens, i.e., the Mukhtars, and an-
other class of cltizens, ie, Revenue
Agents, is not proper. According to
Article 13(li) of our Constitution, the
law which discriminates one class of
citizens against another is void to the
extent of contravention.

According to the Legal Practi-
tioners Act, the definition of the legal
practilioner is this: a legal pr.clitianer
means gn advocate, a vakil or an ai-
torney of any High Cour*, a pleader,
Mukhtar or Revenue Agent. This 1s
an Act which hag been properly passed
and it recognises the Revenup Agent
as a legal practilioner. As I have
already submltted. this is that class of
legal practitioners who advise the
poorer sections of our people. Accord-
ing ‘o the present Advocales Acti—of
course, it has been amended later on
in Section 24—the word ‘Mukhtar'
has buen used, but Revenus Agent has
been lefy out. My submission through
this amendment is to seek recogni-
tion to this class of advocates to prac-
tise upto the highest court of the
country; of course, only {n revenuc
matters just as Mukhtars are allowed to
practise upto the highest forum of
this country only in criminal matters.
Therefore, this diserimination ghould

gO away.

Agent Is
his

Secondly, the Revenue
congidersed to be s specialist in



