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SPECIFIC RELIEF BILL

Mr. Speaker: The hon. Law Min-
ister.

The Minister of Law (Shri A, K.
Sen): Sir, will you please allow the
hon, Deputy Minister to move the
motion?

Mr. Speaker: There is no harm in
it. The hon. Deputy Minister.

The Deputy Minister in the Minis-
try of Law (Shri Bibudhendra
Mishra): Sir, I beg to move:

“That the Bi!l to dsfine and
amend the law relating to certain
kinds of specific relief be referred
to a Joint Committee of the
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Houses consisting of 45 members,
30 from this House, namely:—

Dr. M. S. Aney, Shri
Brij Basi Lal, Shri Brij Raj
Singh-Kotah, Shri  Chattar
Singh, Shrimati Zohraben
Akbarbhaj Chavda, Shri C.
M. Chawdhary, Shri B. K.
Dhaon, Shri N. R. Ghosh, Shri
Abdul Ghani Goni, Shri Harish
Chandra Heda, Shrimati Jamu-
na Devi, Shri Gulabrao Kesh-
avrao Jedhe, Shri Yogendra Jha,
Pandit Jwala Prasag Jyotishi,
Shri Nihar Ranjan ILaskar, Shri
Masuriya Din, Shri David
Munzni, Shri D. D. Puri, Shri A.
V. Raghavan, Swami Ramesh-
waranand, Shri R. V. Reddiar,
Shri A. T. Sarma, Shri S. M.
Siddiah, Shri K. K. Singh, Shri
Krishnapal Singh, Dr. L. M.
Singhvi, Shri R, Umanath, Shri
P. Venkatasubbaiah, Shri Asoke
K. Sen and the Mover

and 15 from Rajya Sabha;

that in order to constitute a
sitting of the Joint Committee
the quorum shall be one third
of the total number of members
of the Joint Committes:

that the Committec shall make
a report to this House by the
last day of the first week of the
next session;

that in other respects the
Rules of Procedure of this
House relating to Pariiamentary
Committees will apply with
such variations and modifica-
tions as the Speaker may make;
and

that this House recommends to
Rajya Sabha that Rajya Sabha
do join the said Joint Commit-
tee . . 7’

Shri D. C. Sharma (Gurdaspur): Sir,
will the hon, Minister kindly speak
slowly? We are not following what
he is saying.

Mr. Speaker: That is put down on
the Order Paper, For that purpose
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he can consult that. For the rest of
the speech I will ask him to go slowly.

Shri Bibhudhendra Mishra: ......

“ ., ..and communicate to this
House the names of members to
be appointed by Rajya Sabha to
the Joint Committee.”

The law of specific relief, that 1s,
the Specific Relief Act has been in
operation in India since 1877, This
is a species by itself, It sceks to give
to the claimant the very thing that he
wants to get, not compensation but
that to which he is entitled, !t puts
the defendant under an obligation to
do the very thing for which he is
obliged or not to do something. Some-
times, circumstances may arise in
which it may become diilicult for the
defendant to do so. Therciore, by a
method of trial and error the Court
of Chancery has laid down rertain
principles and these principles have
been codified in this Act, On the
whole, as the Law Commission has
put it, the Act ha: been worling very
well, but there is still scope for im-
provement. Improvements are of two
types. TFormal amendments: it is a
matter of language. They want to
improve the language ¢f the statute.
Also, at some places, they want to
make the intention clear where there
is some doubt about the intention as
a result of conflict of decision:s, co that
tne conflicts may be set at rest.

The report of the Law Commission
was circulated to the State Govorn-
ments and almost all the State Gov=-
ernments agreed generuzlly with the
principles there. At the outset, let
me tell the House that this Bill recks
to incorporate the recommendatirns
of the Law Commission excvept one,
namely the amendmen; suggested to
section 42 of the Specific Relief Act.

So far as the applicability of the Act
is concerned, the Act doe; not extend
to the territories formerly known as
Scheduled Districts, corresponding to
the present Scheduled and Tribal
areas, The Law Commission sees no
justification as to why the Act should
not be made applicable to those areas,
since tae courts there, though the Act
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is not applicable, apply the principles
of justice, equity and gnud conscience.
Moreover, the Transfer of Property
Act which :lso contains some of the
equitabl: n.inciples is applicable to
these areas. The tendency of modern
legislation has been that al’ the Acts
are made applicable t: i Scheduled
District arcas, If any difii.ulty is ex-
perienced at any time, there are the
provisions of the Fifth and Sixth Sche-
dule of the Constitution under which
the Government, by notification, can
exclude the operation of the provi-
zions of this Act. That power is al-
ways there. Hence, they are of the
opinion that this Act should ulso be
made applicable to the Scheduled
areas.

One of the most impertant recom-
mendations that the Law Commission
has made is with regard to section 9.
Section 9 relate; to a suit for posses-
sion. When a person is dispossessed
of his property, it provides a speedy
and summary remedy. But, experi-
ence has shown that, though the cb-
ject was that whatever may happen,
the owner or title holder shouid not
takc the law into his own hands, this
doe; not provide a speedy remedy at
all. Since it has been found that in
a suit for possession, the quection of
title also has to be gone into, it be-
comes a prolonged litigation and :if
there is a wverdicy in favour of the
plaintiff, the defendant can again file
a cuit for recovery of possession on
the basis of his title. That hag led
to multiplicity of proceedings. Tnere-
fore, they have suggested that this
should be completely omitted. This
suggestion has been acccpted,

1 will refer to another important
amendment, that is Chapter VIII of
the Specific Relief Act, that is, sec-
tions 45 to 51 should be omitted. You
will find that this Chapter gives power
to the three Presidency High Courts
of India, to issue a writ of mandamus.
After the coming inio force of the
Constitution, article 226, they feel that
this is not necessary at all. It will be
seen that the provisions in this Chap-
ter VIII of the Specific Relief Act
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confer less power than has been given
to the courts under article 226 of the
Constitution. Then, again, they are
of the opinion that sub-sections (f)
and (g) of section 45 are inconsistent
with and contrary to the provisions
of article 226 of the Constitution. Sub-
section (f) reads thus:

“Nothing in this section shall be
deemed to authorize any High
Court—

(f) to make any order bind-
ing on the Centra! Government
or any State Government.”.

Sub-section (g) reads thus:

“(g) to make any order on any
servant of the Government as
such merely to enforce the satis-
faction of a claim upon the Gov-
ernment.”,

The Law Commission feel that the
courts should not be restrained from
passing such orders, in view of artic'e
226 of the Constitution, and, there-
fore, these sub-sections are ultra vires
the Constitution.

Then, section 50 of the Act which
was inserted by the Adaptation Order
of 1950 nullifies the entire chapter al-
together. It says:

“Nothing in this Chapter shall
affect the power conferred on a
High Court by clause (1) of arti-
cle 226 of the Constitution.”.

So, for all these various ceasons, they
have suggested that since now writs
are available in many forms besides
mandamus, in the Constitution itself,
this Chapter need not be retained, and
hence it has been omitted.

Then, another important suggestion
which they have made is that sub-
section (d) of section 56 shou'd be
omitted as that is also ultrg vires the
Constitution. It reads thus:
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“An injunction cannot be grant-
ed—

(d) to interferz with the
public dutieg of any depart-
ment of the Central Government
or any State Government or with
the sovereign acts of a Foreign
Government;”,

They say that this is inconsistent with
the second proviso to article 361(1) of
the Constitution. That proviso reads
thus:

“Provided further that nothing
in this clause shall be construed
a; restricting the righ. of any per-
son to bring appropriate proceed-
ings against the Government of
India or the Government of a
State.”.

The Law Commission have suggested
that sub-section (d) of section 56
should be omitted, and that suggestion
has been accepted.

Then, I come to section 42 which is
one of the most important sections of
the Specific Relief Act, about which
the Law Commission have made some
recommendations which have not been
accepted. They are of the opinion
that the proviso to section 42 should
be deleted. 1 would read out the
entire section. It is as follows:

“Any person entitled to any
legal character, or to any right as
to any property; may institute a
suit against any person denying.
or interested to deny, his title to
such character or right, and the
Court may in its discretion make
therein a declaration that he is so
entitled, and the plaintif need
not in such suit ask for any fur-
ther relief.”.

Then, the proviso reads thus:

“Provided that no court shall
make any such declaration where
the plaintiff, being able to seek
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further relief than a mere decla-
ration of title, omits to do so.".

Under the present provision as it
stands, where a plaintiff is entitled to
some other relief besides a declara-
Hon, that relief shall not be granted,
and the suit will not be maintainable
if along with the prayer for declara-
tion, the relief also is not claimed.
They say that there need not be a
prayer for further relief, and a decla-
ration is enough, and, ther¢fore, this
proviso should not be there, In this
connection, I would like to point out
that there is a similar provision also
in the Civil Procedure Code in Order
XI, Rule 3, which says that:

‘If a person entitled Lo more
than one relief in respect of the
same cause of action omits, with-
out the leave of the court, to sue
for any such relief, he shall be
debarred from suing &aflerwards
in respect of the relief so omit-
ted.”.

So, we find virtually the same provi-
sion in the Civil Procedure Code, and
there js no suggestion by the Law
Commission that this provision in the
Civil Procedure Code should also be
omitted. If the suggestion of the Law
Commission is ..cepted, it wou!d mean
omitting this provision from the body
of section 42 of the Specific Relicf Actl.
It will work out in a very different
way; whereas under the Civil Proce-
dure Code, the parties would be asked
to pray for further relief besides a
declaration, under the Specific Relief
Act, a suit will not fail because there
has not been any further relief asked
for. Therefore, this suggestion of the
Law Commission or this recommenda-
tion of the Law Commission has not
been accepted.

Further, they want that this section
should apply to all lega] rights and
not to rights of property only. They
are of the view that if it applies to
all rights, when once a right is dec-
lared, probably, that will set all dis-
putes at rest, and there will be no
further dispute, because the parties
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know what their rights are, and there
will be less of cases in the courts.
It is well known that besides a decla-
ration, section 42 does not confer any
other thing. Therefore, even if the
right is dec'ared, it does nout debar a
party from going to court, Iere the
pious wish that once a right is declar-
ed, the party may refrain from going
te court may not work out and will
result in a multiplicity of proceedings,
Therefore, this has not been accepted.

These are, in ghort, the main recom=
mendations that the Law Commission
has made. I do not want to proceed
to discuss the formal amendments of
secliong as this is going to a Joint
Committee. With these words, I
commend the motion to the accept-
ance of the House.

Mr. Speaker: Motion moved:

“That the Bill to define and
amend the-law relating to certain
kinds of specific relief be referred
to a Joint Committee of the
Houses consisting of 45 members,
30 from this House, namely: Dr.
M. S. Aney, Shri Brij Basi Lal,
Shri Brij Raj Singh-Kotah, Shri
Chattar Singh, Shrimati Zohraben
Akbarbhai Chavda, Shri C. M,
Chawdhary, Shri B, K. Dhaon,
Shri N. R. Ghosh, Shri Abdul
Ghanj Goni, Shri Harish Chandra
Heda, Shrimati Jamuna Devi,
Shri Gulabrao Keshavrao Jedhe,
Shri Yogendra Jha, Pandit Jwala
Prasad Jyotishi, Shri Nihar Ran-
jan Lasker, Shri Masuriya Din,
Shri Bibudhendra Misra, Shri
David Munzni, Shri D. D. Puri,
Shri A. V. Raghavan, Swami
Rameshwaranand, Shri R. V, Red-
diar, Shri A. T. Sarma, Shri S.
M. Siddiah, Shri K. K. Singh, Shri
Krishnapal Singh, Dr. L. M.
Singhvi, Shri R. Umanath, Shri P.
Venkatasubbaiah, and Shri Asoke
K. Sen and 15 from Rajya Sabha;

that in order to constitute a sit-
ting of the Joint Commuttee the
quorum shall be one third of the
total number of members of the
Joint Committee;
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that the Committee shall make
a report to this House by the last

day of the first week of the next
sesgion;

that in other respects the Rules
of Procedure of this House relat-
ing to Parliamentary Committees
will apply with such variations
and modifications as the Speaker
may make; and

that this House recommends to
Rajya Sabha that Rajya &abha do
join the said Joint Committec and
communicate to this House :he
names of members to be appointed

by Rajya Sabha to the Joint Com-
mittee.".

Does any hon. Member from the Op-
position wish to speak? Do 1 take it
that no hon. Member from th+ Oppo-
sition wants to speak?—Shri Man Sinh
P. Patel ‘wants to speak.

Shri Man Sinh P. Pate] (Mehsana):
I welcome this measure. It eliminates
80 many sections which are redundant
according to the suggestions of the
Law Commission in their 8th Report.
At the same time s:me new sugges-
tions are also beng accepted by the
Government as per the Commission's
Repart.

First of »ll, I would draw the atten-
tion of the “on. House to the dissent-
ing note of Dr. N. C. Sen Gupta re-
garding section 9, of the original Act.
Secti:n 9 in no case ought to have
been omited from this new Bill,
because it gives a summary remedy to
an owner whos~ property would other-
w'se be taken over by a trespasser.
For this reasom, I also think that the
retention of sectirn 9 in this new Bill
also is absolutely necessary.

No dsubt, the Deputy Minister has
said that the Bill i~ going before a
Joint Committee. I would only urge
the Joint Committee to look into the
dissenting note of Dr. N. C. Sen Gupta
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No doub:, the majority decisicn is in
favour of deleting section 9. But as 1
read section 9 of the original Act, it
is worth keeping in the new enact-
meni. Section 9 says:

“If any person is dispossesscd
withsut his consent of immove-
ahle properly ctherwise than in
due course of law, he or any per-
son claiming through him may, by
suil recover possession thereof. ™

No.mally litigation takes a very long
titne, There are appeals and appeals
in differeat courts., If this section is
d:lited, the trespasser who has taken
ovir possessi‘m by forceful means re-
ta.ns the property for that whole
p. iad during which the matter will
be nanding in the courts of law, which
miv sometimes extend to even 10
vears.  If the original owner has some
remedy under section 9, the fruits of
thit possession can also be retained
ar1 enj yed by hm on seeking
remedy in a court of law.

Two new clauses are being added
‘o the law by the amending Bill,
namely clauses 19 and 21. As far as 1
can see, clause 21 is a bit mysterious.
It reads:

“Notwithstanding anything to
the contrary contained in the
Code of Civil Procedure, 1908, any
person suing for the specific per-
formance of a contract for the
transfer ¢f immovable property
may, in an appropriate case, ask
for—

(a) possession, or partition...."

Here, the words "“in an appropriate
case” are not necessary at all. There
is already the word “may”. So, when
a petitioner or a plaintiff goes before
a crurt of law, it should not be neces-
sary for him to show that it is an
approprate case. It is always the in-
herent right of the court to take it up
when it knows that there is a fit and
proper case, Therefore, these words
are not necessary.



923 Specific

Not oaly that The discretion
allowed to the courts will also some-
iim=3 be misunderstood. The cases in
wh ch the court may wse its discretion
ar; given in clause 19:

*(2) The following are cases in
which the court may  properly
cxercise discretion not to decrc:
specific performance....”

Clause 19(1) states:

*“(1) The jurisdiction to decrec
specific performance is  discre-
‘iznary, and the court iz not
bound to grant such relief merely
because it is lawful to do so; bu!
the discretion of the court is not
arbitrary but sound and reason-
able, guided by judicial principles
and capable of correction by a
court of appeal.”

After this comes sub-clause (2),
which contains three sub-divisions
Not only that, there are Explanations
added. As I sce it, the whole of
clause 19(2) is redundant. Sub-
sections (1), (3) and (4) of section 19
should be sufficient. The cases in
which dizcretion should be used by
the court should not be defined by
the legislature, as it would lead to
Interpretations or meanings of th»
intentions of the legislature which
wll give scope to the courts to decids
them, and ¢ will thus invite unneces-
sary litigation on these points. Giving
full discretion to the courts, then ex-
plaining that discretion by some rules
and then further limiting them by
certain Explanations will result in a
very ambiguous legislation, so that
different courts at different stages will
take different wviews, and thus there
will be an increase in litigation.

Now, coming to the drafting of the
Bill, the Law Commission has left it
to the official draftsmanship. I find
so many redundant words still in this
Bill which could have been avoided.
The original Act was drafted in 1877
When the word “shall” is not to be
used, the word “may” is used, and
when “may” is used it is not necevzary
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w0 have words like “in an appropriate
case”., The meaning of cxpressions
like “‘discretion of a judic..: nature”
or “sound principle of equit, in law"
h: ye been established and - -erybody
knows when a ccurt should act. So,
these words need not be used As
[ understand it, there scems to be a
lot of bad legal draftsmanship. Seo,
undoubtedly, the hon. Law Minisler
who is eminent in his own practice,
will sce to it that certain words are
not unnecessarily repe.iled here in
1962, the fiftecnth year of our frecdom.

The main object of thi: amending
Biil, as I understand fr.m the hon.
G_puty Minister, is hat multiplica-
tion of suits should be eliminated.
Certain rights found in the exisiing
Speaific Relief Act arc retainzd in the
new Bill and the court is aiso em-
powerred to allow cerliin pleas of
defendants, so that unnecessary lili-
gation may be avoided.

So far as the Specific Relief Act is
concerned, it is a diflicult proposition
to a lawyer himsell; and to a common
man it is further difficu!l. The main
spirii bchind the Spervific Relief Act
should be tha! there should be faith
created, in the common parlance cf
the business community. There should
=3, be great hardship or cmbarrass-
1 ont in taking to the process of law
fe- the performance of an agreement
enfareeable under  a contract. It
sheld no' be difficult for the owner
who sceks to secure possession or to
have a right established.

Ceri:in explanations have been put
under different sections. And, as I
said pree-lously, judicial discretion is
sought 1o be restricted. We should
leave a fairly wide scope for the
exercisc «. the judicial discrelion so
that it may not lead to unnecessary
litigation or embarrass-
ment to the person who prefers the
process of law. It should not be
denied simply because the law is not
well drafied.

I welcome this Bill. I understand
that previouelr also in 1960 a similar
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Bill was introduced. There have been
so many reports of the Law Commis-
sion for mew legislation but the new
Bills are nut coming in right earnest.
Normally, Government should not
take more than a year or two io bring
in legislat.on after the Law Commis-
sion reports. I myself, a new member
of the House, have received so many
voluminous reports of the Law Com-
mission. But new Bills according to
the recommendations of the Commis-
sion are still not being introduced.

We know that after independence
the whole atmosphere has changed
and the spirit of the law is also being
tried to be interpreted by the courts
in a different manner. As my hon.
friend explained, so many provis.ons
of existing laws are redundant and
contrary to the Constitution of India.
So, codification and simplification of
law should start as early as possidle.
I would be glad if new Bills or
amending Bills are introduced in a
short period after the reports of the
Law Commission are issued.

Shri P. R. Patel (Patan): Mr.
Speaker, Sir, I take this opportunity
to offer my v.ews on the Bill. I do
not wish that the debate should col-
lapse and I wventure to express my
views.

Mr. Speaker: If we were the Ame-
rican Cungress I should have com:
down and put somebody else here.

Shri P. R. Patel: Sir, I practised on
the civil side and I know the compli-
cations of this Specific Relief Act.
There are doubts and doubts and con-
tradictory decisions of the different
H'gh Courts. And, it is very good
that the Law Commission had offered
their views and the Bill is drafled
mostly on the views expressed by the
Law Commission. There was section
9 in the old Act: it has been removed
by this Bill. It was a speedy remedy.
There was that provision. It debars
taking of possession of immovable
property withcut the due course of
law, without legal remedies. The only
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thing that a man was required to
prove is that he was in possession ot
the property within the last six
months. There was no question of
title or anything of that kind. i 1t
was proved that a person was depriv-
ed of his pr.perty without the due
process of law, then he must be given
possession. [ will give an example.
Today I stay in flat No. 15: that is in
my possession for the last six months.
Somebody comes and throws out my
packages and deprives me cf the pos-
sess.on. What is the remedy for me?
Should I go to a «vil court and have
a long procedure? It takes one year
or two years or e€ven ten Yyears.
Nobody likes ‘o go to the mamlatdars’
court because there is the revenue
procedure and we know how it is done
there and I do not want to criticise
or offer my remarks on that. So, tha
remedy for me under section 9 would
bz there; I have to apply under that
section that possession should be re-
turned to me. That remedy is taken
away by this Bill. I urge the Joint
Ccmmitiee t> look into th's and I am
of the opinion that section 9, with
some modifications, should be retained.

Most of the law here is what con-
tracts could be enforced, what could
not be enforced and in what cases
compensati'n could be allowed. These
are the three important things. Natu-
rally there are the perpetual injunc-
tions and temporary injunctions and
soon. [ would now refer to clause 11.
It refers to specfic performance of
part of contract.

Now, clause 11(1) says:

“Except as otherwise herein-
after provided in this secticn, the
court shall not direct the specific
performance of a part of a con-
tract.”

In sub-clause (2), it says:

‘“Where a party to a contract is
unable to perform the whole of
his part of it, but the part which
must be left unperformed bears
only a small proportion to the
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whole in value and admits of com-
pensation in money, the court,
may, &t the sut of either party,
direct the specific performance of
so much of the contract as can be
performed, and award compensa-
tion in 'money for the deficiency.”

It is a right proposition. So, if you
see the spirit of sub-clause (2) and
the spinit of sub-clause (3), you will
hesitate to accept what is said in sub-
clause (3) which reads as follows:

“Where a party to a contract is
unable to perform the whole of
his part <f it, and the part which
must be left unperformed either—

(a) forms a oconsiderable part
of the whole, though admitting of
compensation in money; or

(b) does not admit of compen-
saiion in money;

he is not entitled to obtain a
decree for specific performance;
but the court may, at the suit of
the other party, direct the party
in default to perform specifically
so much of his part of the cun-
tract as he can perform, if .he
other party—

(i) in a case falling under
clause (a), pays or has paid the
agreed consideration for the whaole
of the contract reduced by the
consideration for the part which
must be left unperformed and in
a case falling under clause (b).
the considerat'on f:r the whole of
the contract without any abat-
ment; and

(i) in either case, relinquishes
all claims to the performance of
the remaining part of the con-
tract and all right to compensa-
tion, either for the deficiency or
for the loss or damage sustained
by him through the default of the
defendant.”
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should be given and a compensation
also should be paid But if a major
part could not be specifically enfore-
ed and the minor part could be en-
forced, in that case, the plaintiff must
have paid the whole contractual
amount, and then, if at all he persists
to have a specific relief for the minor
part enforced, he w1l have to re-
linquish his claim for compensation
even for the major part.

Let us consider the section as it 1s.
There are two properties. One is A
and the other is B: the two are com-
bined. The bigger part is A, If the
specific relief for the bigger part could
be enforced, that means A, B is a
mnor pant of it. In that case, the
defendant would be asked to perform
the pant of the contract. That is, he
shall have to pass relief for the major
part of the contract and for the part
“hat he could not he has to pay ~om-
pensa.ion. So, if there is a small part
he has to0 pay compensation.

Here is another case A man sells
the property. A major part of it is
such that it could not be enforced and
the smaller part of it is such that i
could be enforced. In that case, the
law says that if you want a specific
performance of the smaller or minor
part, you must pay the whole amount
and you must relinquish your right of
compensation, You cannot ask for
compensation, Is it a fair proposi-
tion? I would suggest that the Law
Minister should devote some thought
to it. In both of the cases, if a part
of it could not be specifically enfore-
ed, the remedy should be one of com-
pensation. Why should the person re-
linquish his right of compensation? 1
would urge this point to the hon. Min-
ister and I wish that the Joint Com-
mittee that is going to be appointed
looks into this matter.

Then I come to clause 12, There
also, I am not happy with sub-
clause (d).

Clause 12 says:

“Where a person contracts to
sell or let certain immovable pro-
perty having no title or only an
imperfect title, the purchaser or
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lessee has the toliowing \rights,
namely: '

(d) where the vendor or lessur
sues for speadic performance of
the con.rac. and the suit is dus-
mussed on the ground of his want
of title or imperfect title, the de-
fendant has a right to a return of
his deposit...."

There is nolning wrong in it. If the
vendor or lessor files a suit and if
is proved that he has no perfeot utle,
in that case the deposit must be re-
turned. But suppose the vendor or
lessor is sucd and 1t is tound that he
had imperfect title. Because of the
umperfect title, specific performance
would not be desirable, because
nobady would like to have property
with imperfect title. In that case, .f
he is sued, is there any remedy or
anything in the law which would give
authority to the court to award com-
pensation or return of the deposit?
The law is silent As I understand the
clauses in this Bill, the vendee does
not get any compensation or does not
get his depost back if he files a suit
and finds that the lessor and vendor
had imperfect title. ‘This matier
should be looked into.

This is not the time to sugges! any
amendment. But it would be useful
to the Joint Committee if 1 give my
suggestion. I suggest tha! in rlause
12, sub-clause (d) should be amend-
ed like this:

“Where the vendor or lessor
sues for specific performance of
the contract or is sued and the
sut is dismissed on the ground of
his want of title or imperfect
ti‘le, the defendant or the plain-
tiff has a right to a return of his
deposit and compensation.”

I think these things should be put in
this clause, so that the other side
might also get justice.

There are other clauses. Clause 17
says:
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“"Where ua pdainliff seeks speci-
fie purformance of a contract in
writing, to which the defendant
sets up a variation, the plaintJdf
cannot obtain the performance
sought, except with the variation
so set up, in the following

I would request the Minister to read
along with this, clause 25, which says
that where due to a mutual mistake
ol the parties, a conrget or o.uer
mstrument in writing does not ex-
press their real intention, then either
party may institute a suit lo have the
instrument rectitied and so on. If an
agreement is passed and if the cther
side says that .t is not according to
the terms thought of or there are
sume variations which are not in
writing, in that case I would suggest
that the party should file a suit under
clause 25 and get the matter settled.
Suppose this remedy is not availed of
and the other side, in whosz favour
the agreement has been passed, goes
to the court and nroves the agreement,
which is in writing. Under the Evi-
doenece Ao', no doubt there are excep-
tions and when there is fraud or
some mistake, some evidence may be
given. But otherwise, oral evidence
ir such a case would rather prolong
the case and causc harassment to the
person, 1 am of opinion that the
law should put an end to this. If
‘here is any agreement in writing,
cther intentions could be shown by a
document which is in writing. Wa
know that oral evidence could be had
for a cup of tea or some coins. The
court will rely on two or three wit-
nesses and come to the conclusion
that the agreement is not valid and
the man will lose. I think we should
g've protection to such persons too.

I hope the hon. Minister will consi-
der these suggestions. I Indulged
myself in offering these views only in
order that the deba'e may not col-
lapse all of a sudden. I was not pre-
pared at all. But I have practised on
the civil side for some years and so,
I could give some suggestions.
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Mr, Speaker: He has fared quite
well. Why should he admit that he
has not studieq it?

Shri U. M, Trivedi (Mandsaur): He
has studied jt very well and offered
very substantive and constructive
suggestions,

Mr. Speaker, Sir, I think I should
welcome this Bill as it stands. Now,
there are some flaws in it which are
the result of the members of the Law
Commission not ever having under-
gone the difficulties of the ordinary
layman in the street. I have not un-
derstood the arguments advanced by
the Law Ccmmission for omitting the
provisicns of sccticn 9 of the Specifie
Relief Act. It indeed provided a very
speedy remedy, which was allowed
under law, more so in  these days
when people have become used to take
the lJaw into their own hands and
might is right these days than it used
to be before. Seciton 9 of the Speci-
fic Relief Act contained a very healthy
provision, which was many a tima
very useful to those who had not much
money at their disposal. Section 9
says:

“If any person is dispossessed
without his conscnt of immovable
property otherwise than in due
course of ]aw, he or any person
claiming through him may by
suit recover possession thereof,
notwithstanding any other title
that may be set up in such a suit.

Nothing in this section shall bar
any person from suing to establish
his title to such property and to
recover possession thereof”,

The only advantage that one could
get was in court fees. One had not
to pay the full court fees for filing a
suit under section 9.

13 hrs.

Secondly, it was not necessary to
have any evidence of title in this case.
It is true, as the Law Commission
has said, that in some cases evidence
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was recorded. But that was the mis-
take of the judiciary. If we go on
appointing- to the judicial offices per-
sons with no experience, and boys who
have just got out of the law colleges
and who are not able to put down two
sentences correctly or able to express
their thoughts succinctly are made to
assume the important powers of a
civil judge or a distriet judge, they
are bound to suffer. So the remedy
does not lie in dropping this provi-
sion of law, but the remedy lies else-
where, That we have not considered
at all. I do not know whether we
have yet formulated any rule of law
or any Act or any provision in any
Act wherzby the judiciary is to be
properly selected, properly trained
and properly posted. The visitations
of this sin are, therefore, put upon
the heads of the litigants. The remedy
ought not to be that this provision of
law should be taken out from the
statute-book.

Those of us who have the good for.
tune of practising at the Bar realise
that often this has proved to be of
great help to those poor persons who
have just been griven out by mightier
persons from  their  possessions.
Sometimes, if the judge is quick and
sensible, the remedy that is gbtainable
is very quick and immediate and also
effective. This effective remedy is
denied to them by virtue of this new
provision by which section 9 is sought
to be removed from this Act. You
will remember, Sir, that this Speeifle
Relief Act has been in force -Ince
1877. This is a very old Act, and the
principles then laid down on the
grounds of equity, as obtaining in
England, have stood the test up to
date. None of these principles of law
has been in any way deviated so far
in any of the pronouncements @that
have been from time to time. I will
therefore, say that it will be very
wrong to take away the provision of
section 9 of the Specific Relief Act.

Then, in one case we find that the
Law Commission has tried to jump
before the stile is reached in as much
as no law as required to be framed
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or as contemplated to be framed under
the provisions of article 226 of the
Constitutiony has been framed any-
where in India. Rule-making powers
have been vested on the High Courts
and some High Courts—I have Orissa
in mind—have framed the rules.
Other High Courts have looked at the
executive bodies and they have fram-
ed laws whereby a curb has been put
upon the desire of the poor litigant,
the poor sufferer, the poor downtrod-
den, to approach the High Court. One
High Court requires a big amount as
court fees for approaching the court.
Another High Court says that so many
rupees have to be deposited before the
application can be heard. This is
being followed by almost all the High
Courts. The only exception, to my
knowledge, is the Rajasthan High
Court which still allows writ petitions
to be flled without any obstacles. No
law has been framed so far. Before
that law is framed under article 226
of the Constitution which gives us the
right of the various prerogative writs__
certiorari, quo warranto, mandamus or
prohibition—we say that since these
powers are already there in the High
Courts under article 226 we should
drop the provisions of section 45 of the
Act,

I would welcome the dropping of
section 45. I do not like it. It has
got certain limitations. Those limita-
tions are not quite healthy in the
present form of Government and in the
present days when our fundamental
rights have gone up and are followed
by the people. I know that the funda-
mental rights I talk of are the funda-
mental rights conceived when the
Co‘titution was framed which have
now gone by the board and are merely
a mirage. They are not the funda-
mental rights which one should aspire
that they should remain on the statute-
book. But whatever has remained is
sufficient for the downtrodden to ap-
proach the High Court. But the legis-
lature has not moved in any of the
States to make a provision. This Par-
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liament has also not moved in that
direction. This Parliament is autho-
rised to make a law under article 2268.
No law has been made by virtue of
which these prerogative rights can be
governed and the principles embodied
under these prerogative rights can be
obtained in the jurisdiction of equity.
Therefore, as long as that was not
done, this provision of law was guite
a healthy provision of law which ought
not to have been disturbed simply
because the wise man who sat on the
Law Commission thought it so.

Equally important, 1 would say, is
this doing away with the provision of
section 44 on the question of appoint-
ment of a receiver. There iz a big
gap between the ways of thinking of
those who sit in the mofussil courts
and those who sit in the c'ties, Among
citieg also, there is a big gap into the
way of thinking of a man sitting in
Bombay and an officer sitting in Delhi.
Bombay has got a particular high
tradition. It does not require long
arguments to place matters before a
judge however low he might be in the
Maharashtra State. It is not so else-
where. The difference between the
appointment of a receiver before the
suit and after the suit when the suit
ig still pending is net realised by
several judges

Mr. Speaker: By whom?

Shri U. M, Trivedi: By the members
of the judiciary—I do not mean
Judges of the High Court,

Mr. Speaker: Others also ought to
be respected.

Shrl U. M. Trivedi: They are also
human beings and ag human be‘ngs
they do commit these mistakes. This
is an everyday affair, that to get the
appointment of a receiver you must
have a very honest man sitting and
presiding as a judge who will apply
his mind properly. Otherwise, Sir, it
is a discretionary order, and a discre-
tionary order means the discretion of
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a presiding officer in whatever way
the wind blows. He decides for him-
self, With great respect to all them.
Sir, I would say that difficulty js felt
in this respect. When the question of
appoinfing a receiver before an
action, when the action 1s still pend-
ing, comeg in, then it becomes still
more difficult. Even if this So=cific
Relief Act allows it, it becomes a
difficult problem, and it becomeg still
more difficult when one wants to con-
vince a judge that a receiver can be
appointed even through an executive
process, Therefore, th's question of
appointment of a receiver ought to
have been elaborated to a greater
extent. Instead of doing that, section
44 is sought to be removed from the
statute-book. I will, therefore. sug-
gest that the provisions of section 44
must be fully elaborated upon and
brought to the forefront rather than
that the provisions of section 44
should be taken away from the
statute,

13.10 hrs
[Mr. DePuTY-SPEAKER in the Chair]

Then I will come to clause 8 of this
Bill. It is a new clause which says:

“Except as otherwise provided
here in, where any relief is claim-
ed under this Chapter in respect
of a contract, the person against
whom the relief is claimed may
plead by way of defence any
ground which is available to him
under any law relating to con-
tracts.”

The Law Commission has stated on
this point:

“In England and in America,
one finds that the text-books on
Specific Performance dea] with
the defences open under the law
of contract as well as the defences
available in equity Courts in
proceedings to enforce a contract
by way of specific performance.
In India, the defences that are
available under the law of con-
tract, such as incapacity of parties,

the absence of g concluded con-
tract, the uncertainty of the con-
tract, coercion, fraud, m’'srepre-
sentation, mistake, illegality, or
want of authority to enter into
the contract, have a]] been dealt
with in the Contract Act. Further,
it is provided by section 4(a) of
the Specific Relief Act that an
agreement which is not a wvalid
contract under the Contract Act
is not speciﬁcaily enforceable,

Hence, a  repetition, in the
Specific Relief Act, of the defences
available under the law of con-
tract may be avoided by inserting
in the Act a specific provision to
the effect that all defences open
under the law relating to contracts
shal] be open to a defendant in a
suit for specific performance. We,
therefore, propose to insert g new
section to the above effect and to
omit clause (a) of section 4 which
becomes redundant.”

I do not know why it has been put
in clause 8 instead of retain‘ng it in
clause 4(a). Section 4(a) of the
existing Act says:

“Except where it is herein
otherwise expressly  enacted,
nothing in thig Act shall be deem-
ed—

(a) to give any right to relief in
respect of any agreement
which is not a contract;

(b) to deprive any person of any
right to relief, other than
specific  performance, which
he may have under any con-
tract;...."”

We have omitted that provision.
After omitting it, what we say is that
all the defences that are open under
the Contract Act may be available to
the party. Since lit'gation is already
quite costly, to point out to a dis-
honest man that he has got so many
defences available to him is just like
giving a torch in the hands of a thief
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to plunder the house. If this specific
prevision is not made and if only the
cyuitable provision that is already
there is retained, attention to the
defences under the Contract Act will
not be brought to light unnecessarily
for burdening litigation. At least in
the mofussi] we come across pleadings
where, whether the point has been
raised or not, the lawyers wiil plead
that the contract is illegal, bad in law,
vague in terms, obta'ned by indue
influence and coercion etc. Whatever
be the case, all these grounds will be
pleaded, all the various defences that
are available, without thinking for a
moment whether all those pleadings
were applicable to a part'cular case or
not. Now by this clause 8 we are
opening out a big vista whereby
various defences will be taken and
litigation will become length'er than
what it is today. On the contrary, I
would suggest that on grounds of
equity only equitable defences must
be allowed in cases of specific per-
formance and highly techn'cal objce-
tions should not be allowed to prevail.
It is a futile attempt on our part to
put it down on the statute book the
various defences which will open the
eyes of those who are dishonest enough
to refuse specific performance of con-
tract which they have entered into
and where it will not be neccssary for
a judge to enforce these contracts.

Coming to clause 9, which is old
section 12, there has bven a recasting
of this provision. The Explanation s
the same which was there in the old
Act but what has happened is that all
the illustrations which were wvery
important and which form part of the
Specific Relief Act have been omitted
from the present Bill. When the

provisions are praciically kept in the '

same language except that there have
been some verbal changes here
there, I don ot see Why these illusira-

tions should have been dropped, These |

illustrations are very important.
example, for section 12(a),
reads:

For
which

and |
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“when the act agreed to be done
is in the performance, wholly or
partly, of a trust”

the illustration given is:

“A holds ccrtain swock in trust
for B, A wrongfully disposes of
the stock. The law creates au
obligation on A to restore the
same quantity of stock to B, and
B may enforce specific perform-
ance of this obligation.”

What was w-ong with this illustra-
tion? Why should it be dropped? In
practically the whole of this Bill illus-
trations have been dropped. Illustra-
tions arc very important for the inter-
pretation of the Specific Relief Act,
particularly so when we have to deal
with, as I have said before, judges
who have just been appointed aftcr
becoming law  graduates from law
colleges, .

Their knowledge of law is always
meagre. No training is imparted to
them and having not received any
trainiag they try to interpret the law
with their own mecagre knowledge of
English also. Upto date we had all
these laws in English and 1 do not
know when the day will come when
we will have these laws codified in
Hindi. But whether it is in Hindi or
in English, law ig law and the inter-
pretation of law will always be one
of the features of all time to come.
Therefore in order that the interpreta-
tion may not go wrong or aga‘nst what
was intended by the legislature it is
always necessary that illustrations of
all those laws which are possible of
being interpreted in an ambiguous
manner or of having two meanings are
given. Illustrations are the only thing
which can guide one in the proper
manner about the meaning of a par-
ticular provision of law.

Now, as 1 was saying, the words

- “when the act agreed to be done is in

the performance, wholly or partly, of
a trust” in section 12 have been chang-

. ed to “where the property is held by
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the defended as the agent or trustee
of the plaintiff” in clause 9(b) (ii)
(b). Why has this hecome necessary?
Why narrow down the very wide
meaning that is available in section
12(a), namely:

“when the act agreed to be
done is in the performance,
wholly or partly, of a trust;"?

It might be an implied trust or it
might be a constructive trust; it might
be gn express trust also. All those
things are there. Instead of that we
have come down to the position of
having the words *“as the agent or
trustee of the plaintiff”. Why should
it be limited? I have not understood
the argument behind this.

The Lay Commission has said:

“Clazse (a) of section 12 relates
to an obligation arising out of a
trust.”

Now, this is their argument:

“Some jurists consider such an
obljgation as appertaining to the
law of contracts but, in v.iew of
the definition of a trwst in the
Indian Trusts Act, such an obliga-
tion arises out of an executed con-
tract. The relief by way of
specific performance is, on the
other hand, available only in res-
pect of executory contracts, to
which the other clauses of section
12 relate. It seems to us, there-
fore, appropriate to delete clause
(a) from section 12 and to place
all the provisions relating to trusts
together in one section. The only
references to trusts, so far as
specific performance is concerned,
are ipn sections 12(a) angd 21(e).
We propose to include both of
them in a new section.”

‘They have put it down in clause 9.
They have made a change in section
21 also.

I know it will be very difficult for
anyone to offer ful] criticism of this
Specific Relief Bill. I understand that
it is going to the Joint Committee.

1376 (Ai) LSD-5.
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Mr, Deputy-Speaker: The motion
is for reference of the Bill to the
Joint Committee. We are discussing
that motion.

Shri U, M. Trivedi: However, since
[ have offered some criticism, I will
finish after gsaying something about
section 21. Section 21 provides for
contracts which cannot be specifically
enforced. It starts by saying:

“The following contracts cannot
be specifically enforced: —"

angd then they have enumerated those
contracts. About gection 21 the Law
Commission has said:

“Some of the clauses of section
21 require in our view amplifica-
tion.

“Thus, while as a genera] rule,
contracts to lend or mortgage are
not specifically enforced' as they
come under clause (a), there are
certain execptional cases where
specific performance has been
granted by the Courts upon the
assumption that damages would
not afford adequate relief in such
cases, and these exceptions should
be mentioneq in the section itself,
to make it comprehensive.

These exceptional cases are ag fol-
lows:

1. Where a loan has been ad-
vanced either in whole or in part
by the lender on a contract to exe=
cute a mortgage but the borrower
refuses to execute the mortgage,
specific performance of the con-
tract can be obtained if the bor-
rower is not willing to repay the
loan at once. Where a part of the
loan only has been advanced, the
lender must be ready and willing
to advance the remaining sum ac-
cording to the agreements.”

This section they have put down in
clause 13.

Mr, Deputy-Speaker: Clause 217
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Shri U. M. Trivedi: Yes, Instead
of putting clause (e) in section 21
where it was there......

Mr. Deputy-Speaker: Clause 21 is
different. It relates to power to grant
relief.

Shri U. M. Trivedi: 1 am talking of
section 21 of the original Act. Sec-
tion 21 in the original Act has now
been framed into clause 13 of the pre-
eent Bill. About clause (a) of sec-
tion 21 of the present Act the Law
Commission hag said:

‘Where a loan has been advanc-
ed either in whole or in part by
the lender on a contract to exe-
cute a mortgage but the borrower
refuses to execute the mortgage.
specific performance of the coin-
tract can be obtained if the bor-
rower is not willing to repay the
loan at once. Where a part of the
loan only has been advanccd, the
lender must be ready aad willing
to advance the remaining sum ac-
cording to the agreement.

Another such case is the gpecific
performance of a contract to sub-
scribe for dcbentures of a com-
pany. Though Section 122 of the
Companies Act, 1956 provideg for
the specific performance of such
a contract we think it would be
expedient, for the sake of com-
prehensiveness, fo make a provi-
sion in this Section.”

Now, 1 find that this provision, as has
been suggested by the Law Commis-
sion, is not put down under (a).
Instead of that, the explanation that
has been given is given in clause 13
3):

“Notwithstanding anything con-
tained in clause (a) or clause (e
or clause (d) of sub-section (1),
the court may enforce specific
performance in the following
cases:

(a) where the suit is for the
enforcement of a contract,
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(ii) to execute s mortgage or
furnish any other security for se-
curing the repayment of any loan
which the borrower is willing to
repay at once:

Provided that where only a part
of the loan has been advanced the
lender ig willing to advance the
remaining part of the loan _in
terms of the contract;”

Now, instead of decreeing the amount
that has been given, the court will
enforce execution of a mortgage deed.
That is to say, the court may enforce
specific performance to execute a
mortgage  or  furnish  any  other
security for sccuring repay-
ment.  How  will  the court ve
able to enforce such an order? Sup-
pose the property does not belong to
him, which he has agreed to sel] or
which he has agre~d *o mortgage or
he finds there is a defect in it. How
will the court order execution of such
o morigave” The 'aw as it slood.was
auite all right, Although it is {rue
that defences were available in parti-
cular cases to make it a pecessary and
ecszential condition in the law, cvery-
body would like to have his pound
of flesh and sav, he must be asked to
execcute. What will he ¢xecute? How
will he execute? That would create
multiplicity of proceedings. Suitg will
arise out of other suits. Under these
circumstances, the explanation which
has been very wisely put by the Law
Commission is not very helpful. To
make any change in thig law is not
called for.

I will take up the other clause:
“Where the suit is for,—

(i) the execution of a formal
deed of partnership, the
partieg having commenced
to carry on the business of
the partnership; or

(ii) for the purchase of a share
of a partner in a firm,
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1 am sorry; I will have to read jt
again:

“Notwithstanding anything con-
tained in clause (a) or clause (c)
or clause (d) of sub-section (1),
the court may enforce specific
performance in the following
cases:

(b) where the suit is for,—

(i) the execution of a formal
deed of partnership, the parties
having commenceg to carry on
the business of the partnership;”

That will create very great hardship
to parties. Supposing partnerg have
started working and have taken up
some business, is there any binding
force that a man must continue to re-
main a partner? Our law itse’f pro-
vides that nobody can be compclled (o
work against his will. You can
damnify a man. We can put damages
against him. We cap penalise him.
But, we cannot force him to remain
a partner. Where even ai the begin-
ning a man realises, if I continug in
th's partnership; 1 will suffer im-
mense losg and I may have to under-
go insolvency, if a man realiscs and
visualises thai thig pacinersi’p is not
going to be a profilablc proposition,
thes man cannot be compelled that the
partnership must be entered into un-
der this prov'sion. The original pro-
vision was:

“a contract which runs into
such minuie or numerous details,
or which is so dependen! on the
personal gualilications or wvolition
of the parties, or otherwise from
it nature is such, ‘hat the court
cannot enforce specific perfor-
mance of its material terms;"”

That was a very healthy thing. To-
day, we are taking a vetregrade siep.
We have got in our Constitution fun-
damental rights to associate or not to
associate with peoole whom we likc
or do not like, We have freedom of
asspeiation and the right to carry on
our business in any manner that we
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may like. One jg not to be compelled
to labour. One thing is there. Sup-
pose I am a working partner, I have
entered into a contract that I will be
your worging partner, and I cannot
work, will I be compelled to be a work-
ing partner with that man? That 18
what is contemplated by this. In their
over-anxiety (o be mcre equitable,
they have overstepped the limits The
Law Commission's reommeondations on
this are not acceptable and should not
be accepted,

1 think, within the short time at my
disposal, I have covered some points.
This is going to a Joint Committee.
I will therefore, urge that the joint
Committee will do well in taking all
the availgble opinion, particularly
from those who come from the mosfu-
sils rather than from those who come
from the cities on this question of
specific performance, and then formu-
late the law ag it should be, and they
need not be guided by the considera-
t‘'on that the report has been made by
the very wise law lords of the Law
Commission.

\_,/g’hrimati Sarnjini Mahishi (Dhan-
war North): Mr, Deputy-Speaker, I
would like to congratulate the ILoaw
Minister, not so much far having in-
troduced this Bill, but for having re-
duced the number of sections in this
particular Act. The original Act
consizie,] of a still greater number of
sections gnd the Bill that has been in-
troducad now eomsists of a smaller
number of sectizas comparatively. T
hope thoy will not follow the example
of the American Constitution which,
eriginally, was described as a  coach
and four, hut which subsequently was
developed into a heavy train with a
number of bogies. At the very outset,
1 would like to congratulate the Law
Minister for this.

Specific relief was a creation of
equity. It was the outcome of the
principles of equity, good conscence
ang justice. Also the necessity was
there. Common law could not give
remedy or adequate remedy. The
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petitiomgr had to approach the Chan-
cery division and it was the Chancery
division who tried to dispose of those
cases. The result was, we had equity
courts also. This equity jurisdiction
is based on certain principles, For the
time being, we Rad to follow those
principles that were being followed in
the Equity courts in England. Subse-
quently, we had the Judicature Acts
in India and they tried to amalga-
mate the common law ang equity
courts. It is now one and the same
judicial body that is disposing of cases
arising out of equity principleg and
also common law cases. Therefore, a
number of Acts have come into force:
the Contract Act, the Indian Succes-
sion Act, Arbitration Act, and Trust
Act. All these are to be amended.
We find it a necessity to ameng or
rather introduce a new Bill in con-
nection with specific relief also. That
is, in the old Act, many of the sec-
tions have to be repeal or the old Act
has to be replaced by a new Act. That
is a necessity now. Especially after
Independence, we have pow our own
Constitution. The Constitution gives
a number of remedies to the citizen
irrespective of caste, creed, or place of
birth. We find that certain Acts which
have gone out of use or which are not
applicable under the existing circum-
stances arc to be amended. In cases
where some of the sections of the
Indian Specific Relief Act were not in
consonance with some of the sections
of the Indian Contract Act. Indian
Trusts Act and the Indian Arbitration
Act, all these are being modified to
be in full consonance with the diff-
erent sections of these Acts.

In clause 2(0) of the present Bill
T find that the word ‘trust’ has been
defined as under:

“ “trust” has the same meaning
as in section 3 of the Indian
Trusts Act, 1882, and includes an
obligation in the nature if a trust
within the meaning of Chapter IX
of that Act;”
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The Opposition Member, Shri U. M.
Trivedi criticised this definition and
said that the nature of the trust,
namely whether it is expressed or im-
plied trust or constructive trust, has
not been fully defined. I must say
that that very defect has been reme-
died. The existing Specific  Relief
Act doeg not contain any full descrip-
tion of these words, but in the pre-
sent Bill the definition has been
modified in such a way as to resemble
the definition given in the Indian
Trusts Act itself. Therefore, thig de-
finition has been inserted with a view
to remedy the defect in the existing
Act.

Similarly, we find that a number of
new sections have been added, and a
number of existing sections have bean
amemnded, and certain sectiong have
been meadified o= well, That is how
we find that in the new Specific Re-
lief Bill which has been introduced,
an attempt hag been made to come up
to the existing eircumstances, and to
come Up~ to the changing wvalues in
society today. Especially if we go
through the judgements anq the case
law given by the eminent judges of
the different High Courts in India,
which, as one hon, Member has point-
ed out, are in many cases of a con-
tradictory nature, we shall find it ne-
cessary that some of the existing sec-
tigns should be amended. That means
that those sections are to be changed
again. That ig quite true. Even now,
we cannot say, and no guarantec can
be given that there ghall be a uniform
interpretation of the different sections
of this Act. In a living generation,
amongst living people, when the
values go on changing, the interpreta-
tion also may change according to the
locality, according to the usages and
according to the conventions. No law-
maker can make a law so as to en-
compass all emergencies that might
spring up in future. Therefore, it is
but natural that we have come to a
stage now when the Specific Relief
Act that was passed in the year 1877
has to be amended.
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Under clause 8, exceps gs otherwise
provided herein, the defendant has
been given all the defences that are
available to him under the Contract
Act. Thig provision ought to have
been included in clause 4 only. I am
unable to understand why a separate
clause has been inserteq for thig pur-
pose, namely clause 8, especially when
this provision has existed in section 4
of the existing Specific Relief Act. As
Shri U, M. Trivedi has also said, it
ought to have been included in clause
4 itself,

But 1 do not agree with my hon.
friend when he says that many in-
telligent lawyers will try to take un-
due advantage of this particular
clause or try to exploit the ignérance
of their clients. 1 do not know whe-
ther thig particular clause alone will
be responsible for that. With due
respect to the eminent lawyers of the
land, I may say that there may be
certain lawyers who, by making an
cxhibition or a show of volumes of
books may muke money from their
clients. But those things alone will
not go to help or support the lawyer.

Anyway, the Specific Relief Bill as
it has been introduceq has been abrid-
ged in the sense that the number of
sections has been reduced. So, this
particular provision in clause 8 could
as well have been included in clause
4, .
Under section 9 of the existing Act,
there is provision for some speedy re-
medy to a person in immediate pos-
éession of lang or to a person whp is
In possession of a particular property
for a period of six months immediate-
ly preceding the introduction of the
suit. But that speedy remedy is no
longer given under the Bill that has
been introduced now, because the
speedy remedy is lost. Formerly, the
person who is in immediate possession
of the land would have beep allowed
to retain possession of that property,
and the other party would have to
establish his title to the immovable
property. But now, of course, the
whole thing hag been removed; there-

SRAVANA 18, 1884 (SAKA)

Reliej Bill 948

fore, the person in immediate posses-
sion of the land hag been depriveq of
this particular remedy. 1 hope that
the Joint Committee will consider
this point again

As regards clause 13, a new sub-
clause has been added in this Bill, I
welcome this provision. Taking into
account the changing circumstanceg of
the country, this particular provision
has been newly added. It reads thus:

“Notwithstanding anything con-
tained in clause (a) or clause (c)
or clause (d) of sub-section (1),
the court may enforce specific per-
formance in the following cases:

(a) where the suit is for the en-
forcement of a contract,—

(i) to execute g mortgage or
furnish any other security
for securing the repayment
of any lean which the bor-

rower is not willing to re-

(ii) to take up and pay for any
debentures of a company;

(b) where the suit i5 for,—

(i) the execution of a formal
deed of partnership, the par=
ties having commenced to
carry on the business of the
partnership......".

This provision has been made to cover
such exceptional cases. It may be that
such cases might not have sprung up
in the times gone by, but now .accord-
Ing to the circumstances that exist,
and especially in view of the case
law that hag come up, we find that in
certain exceptional cases, the court
can order specific performance even
though such ordering of speciﬁ'c per-
formance is within the diseretion of
the court.

In regard to clause 21, I must say
that in order to avoid multiplicity of
suits, a person who sues for specific
performance may also claim for the
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pussession or partition and separate
possession of the porperty, in addition
to such performance, even though the
claim to possession cannot be made
unless a decree for the specific perfor-
mance is made earlier.

Sub-clause (1) (b) of clause 21
reads thus:

“any other relief to wh'ch he
may be entitled includ'ng the re-
fund of any carnest money or de-
posit paid or made to him in case
his claim for specific performance
is refused.”.

Thai means thai moncy may be re-
funded, and the person has to make
a claim for the same; in case he dots
not place his claim for the refund of
money, in case his suit is not enter-
tained, in case the plaintiff has not
claimed any such relief ip the plaint.
the court, shall, at any stage of the
proceeding, allow him to ameng the
plaint on such terms as may be just
for including a claim for such relief.
That is what the proviso provides.
therefore, in casc the court finds that
it is quite essential to give such re-
lief, it can subsequently allow him to
amend the pilaint. Thus, the court
of equity gave  specifie relief
in a number of ways, by ordering
specific performance or by giving some
preventive relief also. In this way,
ir. order to avoid multiplicity of suits,
a very effective remedy has been given
in clause 21.

Clause 40 lays down the conditions
under which an injunction cannot be
granted. The words that are to be
found in this clause are cssentially
those found in scction 56 of the exist-
ing Act. Instead of the words ‘stay-
ing the procecdings’, the words ‘to
restrain any person from prosecuting
a judicial proceeding’ etc. have been
used here. This means that injunction
is a remedy against a litigant,
under the particular provision here.
That is why we find that injunction to
stop the proceedings has not been
provided for here.
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So far as section 42 giving relief
by way of declaratory decree is con-
cerned, I find that this particular pro-
vision has been retained, even though
there was want of support for it from
the Law Commission. Of course,
there may be parties who may be
satisfied only with the declaration of
a particular decree; ang if the rights
ol the party to a particular property
arg declared, the further remedy may
be sought after by the parties them-
selves.  Therefore. the provision for
declaratory decree has been retained
in the present Bill.

As Yogards section 45 in the present
Acy, which gives the right of munda-
mus, that has been dropped in this
Bill. and the Deputy Minister has
explained that this right of mandamus
has been dropped in view of the rights
given under article 226 of our Con-
stitution.  Moreover, it is one of the
nrincip'es of law, ang it is included in
the Specific Relief  Aet  also, that
where there are equally effective
remedics, this may not be sought for
by the particular plantiff or petitioner,
We find that article 226 of our Con-
stitution encompasscs a good number
of such cases of wril applications
which can be filed for getting such
grievances redressed or for pgetting
remedirs. I do not know whether
article 226 is wider in this sense than
article 32 which gives all the rights
to the Supreme Court, because any-
thing in the nature of a writ is also
included in article 226(1) but not in
article 32. I do not know what exactly
this addition indicates. But articles 32
and 226 do confer all these powers
upon the Supreme Court ang the High
Courts respectively and a citizen has
been given the fundamental right to
approach the Supreme Court or the
High Courts. ‘Therefore. I do not
think that this particular section of
the present Specific Relief Act is
essential in this particular Bill. Under
the Constitution, the citizen has been
given all the rights, including the
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writs of habeas corpus, mandamus,
quo- warranto, prohibition, certioran
ete.; therefore. through anyone of
these writs, he can sue for his rights,
and the writ applications will  be
enicrtained, and when the applirations
are enicrtained, immediately setting
aside all other cases, the court has to
attend nccezsarily to the writ applica-
tion receive. Trem  the petitioner.
Therefore, in those cases, effective
ang speedy remedy cen be had under
th:: Cans!'tutinn either under article
226 or un-cp article 32 of the Consti-
tution. So, I do not think that sectinn
45 of the cxisting Speeific Relief Act
is eserntial again.

With all this, I may say that the
Specific Relief Bill which has been
introduccd has gol o very wider out-
loock., ang all those new changes that
have been introduces by reason of the
amendments that have taken place in
the Contract Act and such other
cnactments have been incorporated in
the differvnt sections included here.
Members of the Opposition criticised
the deletion of section 9 on the ground
that a specedy remcdy is denied., T am
for inclusion of scet'on 9 in the Bill,
but at the same time, T may say that
not only in this case but in all civil
proceedings justice is delayved to a
great extent.

The theory ‘justic: delovesd s justice
aenied” iy strictlv translated  into
act'on. If I may be excuzed, I may
relate a very short story in this con-
nection. A particular religious body
which had the right of worship in a
particular religious institution was in
pvossession of an elephant. They used
1o put a lengthwise mark on the fore-
nead of the elephant. Then another
party which used to get the right of
worship in the succeeding vear used
to put a breadthwise mark on the
forehead of the elephant. Now, the
party putting the breadthwise mark
on the forehead of the elephant insist-
ed that all the while the mark on the
forehead should be the breadthwise
mark. It filed a suit against the other
party for this purpose. The decision
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ziven in the district court was that
there shoulq be a breadthwise mark
on the forehead of the elephant. The
other party apoealed to the High
Court which gave the decision that
the mafk should be a lengthwise one.
The first party thea went in appeal to
the Federal Court and that Court
gave the judgment that there should
be a lengthwise mark upon a breadth-
wise mark on the forehead of the
elephant. By this time, the elephant
was no longer on earth. This is, after
all, only a story. But this illustrates
how justice delayed is justice denied.

I do not think that section 9 alone
18 responsible fer this delay. What is
more important is that there should
be a remedy for redressal of grivvan-
res of the petitioner or plaintiff
within a reaconable time. A remedy
coming after a long time, when the
rauses or ecircumstances that demand-
ed that particular remedy are no more
in existence, is no remedy at all.

Therefore, 1 welcome the introduc-
tion of this Bill and I hope the Joint
Committce will consider it at leisure
and will give us a very studied Report.

Shri Gauri Shanker (Fatehpur): I
look at this Bill with a mixed fceling.
I cannot understand how this Bill
will gsolve once for all the problem of
multiplicily of cases and other things.

Section 9 has been deleted in the
Bill. It was giving a speedy remedy
to a person dispossessed of his pro-
perty. He could get it in a miscella-
neous case in a shorter period. The
only argument put forward by the
Law Commission, which has been
supported by the Deputy Minister, for
its deletion is that ;t has been done
to avoid multiplicity of proceedings.
But there are so many other circum-
stances wherpe we are still continuing
with such sort of multiplicity of cases.
There is a recent amendment of sec-
tion 145 Cr. P.C. where the jssue of
possession is referred to a munsif for
decision. Thes same munsif is called
upon to decide whether ‘A’ is in pos-
session or whether ‘B’ is in possession,
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That finding of the munsif is only a
summary finding. If a regular suit is
filed before the court of the same
munsif, he is required to give a
separate finding on the same Msue as
between ‘A’ and ‘B' gn the same sub-
ject-matter. This is an example of
multiplicity of suits.

Again, there are rent cases, cases
filed for realising arcears of rent. The
issue is not decided. We have to flle
a separate suit for that.

As a matter of fact, tue entire frame-
work of the law which we are having
at present is very complicated and
there is multiplicity of proceedings
everywhere. There is, of course, ex-
pensive litigation. There is thc ques-
tion of time also. For years together
one has to wait for the final decision.

S0 this particular enactment is cor-
related with other enactments like the
Contract Act. Arbitration Aect and
other civil enactments. Unless there
is a complete overhaul, a complete
recasting, of all those provisions and
enactments, we cannot say that we
are bringing about simplicity of pro-
cedure avoiding multiplicity, excessive
expenses and such other things.

Here was a simple civil remedy
open to a person under section 9. If
he was dispossessed, he could bring
in a suit for possession, and he could
very easily get the remedy. Now that
section is proposed to be deleted. I
have to submit that this would crcate
a great hardship, because if a regular
suit is contemplated, naturally it
would take a longer time and if it
were to go up to the Supreme Court,
the man might have to wait for twelve
years or even more, whereas he could
very casily get redress under this sec-
tion. Of course, the criminal courts
also cannot give any remedy, if he ir
dispossessed in that manner. Under
these circumstances, I think section 9
should not be deleteg but should find
a place in the Bill.
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Coming to the new clause 8, it is
stated in the Notes on clauses:

“In India, the defences that are
available under the law of con-
tract such as incapacity of parties.
absence of a concluded contrat.
the wuncertainty of the contract,
coercion, fraud, mis-representa-
tion, mistake, jllegality or want of
authority are all dealt with under
the Contract Act. Clause 8 pres-
cribes in a compendious way all
the defences that are open to a
defendant; and incidentally makes
the existing section 4(a), which
has now been  omitted, all  the
more unnecessary”.

This purticular clause adds ncw llems
of defence to a defendant. Thi: will
make the matter still more complicat-
ed. Litigation will be more expensive
and more complicated ang this will
c¢ntail more time as well to get the
remedy. Previously, it was not open
to the defendant to plead all these
defences. On the one hand, it is said
that section 9 is being deleted to
avoid multiplicity of suits. But pre-
sent clause which has been introduced
makes things more complicated which
will mean more cxpense and more
time for coming to a dccision.

In the same context, T have o point
to clause 11 of the Bill.

The Note on clause 11 reads:

“Sections 14 to 17 deal with
claims for specific relief of a part
of a contract and section 13 en-
shrines a principle gencrally appli-
rable to cases falling within see-
tion 14 to 17. All these sections
have now been groupced together.
But one important change which
has been made in sub-clause (3)
is that when the part which must
be unperformed forms a conside-
rable portion of the whole but
admits of compensation in money,
the plaintiff is allowed a propor-
tionate abatement of the conside-
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ration when he is to relinquish
all claims to further performance
or any further compensation for
the breach. In this respect the
existing position is inequitable.”

The clause itself reads as under:

“(1) Except as otherwise hers-
inafter provided in this sectiom
the court shall not direct the spe-
cific performance of a part of a
contract.

“(2) Where a party to a con-
tract is unable to perform the
whole of his part of it, but the
part which must be left unper-
formed bears only a small propor-
tion to the whole in value and
admits of compensation in moncy,
the court may, at the suit of either
party, direct the specific perfor-
mance of so much of the contract
as can be performed, and award
compensation in money for the
deficiency.

“(3) Where g party to a con-
tract is unable to perform the
whole of his part of it, and the
part which must be left unper-
formed either—

(a) forms a considerable part of
the whole, though admitting of
compensation in money; or

(b) does not admit of compen-
sation in money;

he 15 not entitled to obtain a dec-
ree for specific performance; but
the court may, at the suit of the
other party, direct the party mn
default to perform specifically so
much of his part of the contract
as he can perform, if the other
party—

(i) in a case . .."

This will create a hardship to the
plaintiff as he has to relinquish the
other part of his consideration and
claim in a case where only a part
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performance has been used, where a
considerable portion of the specific
performance is indicated. I do not
think there is sense in asking a per-
son who brings a suit under this
provision to relinquish his claim for
no fault of his. This will create
ha:dship instead of giving relief to
the person coming to the court.

I would point out that it has been
stupaested in the recommendation of
the Law Commission, agnd the hon.
Deputy Minister has also referred to
it in his speech, that this enactment
is meant to aveid multiplicity of suits
and to simplify the law. I do not
know how certain things which were
quite redundant in the old Act still
find a place in this new Bill and have
not bocn deleted. For example, I

come to clauses 35 and 36. Clause 35
reads:

“Preventive relief is granted at
the discretion of the court by
injunction, temporary or perpe-
tual.”

Then clause 36 defines temporary and
perpetual injunctions. 1 would sub-
mit that there is a specific provision
in the C.P.C. with regard to temporary
and perpctual injunctions. Order No.
39 is there, and the remedy is also
there, angd that js a parent Act. I do
not find any sense in retaining such
things here. The remedy is there, the
defence is there, and full details are
given in the C.P.C. Order No, 39. So,
what is the use of retaining those things
here again? If you are going to sim-
plify this particular law by bringing
this amending Bill, then you have to
see that such redundant things do not
find a place and are deleted, as you
have done in respect of section 9 and
in other cases.

Clause 5 of the Bill is clear. It
says:

“A person entitled to the pos-
session of specific ijmmovable pro-
perty may recover it in the man-
ner provided by the Code of Civil
Procedure, 1908."
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So, this amending Bill also guarantees
the remedies which were already
open in accordance with the provi-
sions of the Civil Procedure Code. If
there js a specific provision already
in that ¢nactment, what is the neces-
sity of keeping it here also? It will
only mean that you ar: continuing
with certain redundant clauses in
respect of which remedy is open in
other enactments as well

In the same manner, clause 8 reads:

“Except as othrrwise provided
herein, whese any relief is claim-
cd under this Chapter in respect
oi a contract, the person against
whom the relief is claimed may
plead by way of defeace any
ground which is available to him
under any law relating to con-
tracts™.

My submission iy this, that if certain
provisions of the Contract Act, the
Trun=fer of Property Act, the Arbitra-
tion Act etc., arc still there and have
not been repealed, and if you provide
in this Bill the remedies open in those
enactments, 1 think that would not be
very congenial, because then  therc
will be a sort of conflict as regards the
remedics open to a person in accord-
ance with the Contract Act and under
this law, as the same subjcct matter
is being deecided in accordance with
this particular law. 1 submit that it
would be proper if, in accordance
with the rccommendation made by the
Law Commission relating to all exist-
ing cnactments of course dealing with
the civil side, they are all taken to-
gether and co-related to each other.
then there can be a simplification of
the law,® avoidance of multiplicity of
suits and complications and delays in
-getting justice.

The Specific Relief Act has been
there since 1878; it is wvery compre-
hensive and very detailed provisions
have been made in it. Attempts are
being made in this amending Bill to
«delete certain provisiens of that Act
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and to include certain new provisions,
but 1 do not find any simplification
achieved by that. So, Sir, I would
appeal through you to the Members
of the Joint Committee to look into
these provisions, keep in view  the
recommendations of the Law Com-
mission, and simplify the law once
and for all. so that we can give
speedy justice to  the person who
needs it That would be fair. But
simply deleting certain old provisions
and including certain new provisions
will not mean simplification and will
not provide spredv justice.

There iz clouze 14, It reads:—

“Except as otherwise provided
by this Chapter, the specific per-
formance of a contract may be
obtainog by-—

ta) any party thoreto;

(b} the represcntative in  in-
terest or the principal, of any
party thereto; .

Provided that where the learn-
ing, skill. solvency or any per-
zonal quality of such party iz a
material ingrident in the con-
tract or where the coptract pro-
vides that his interest shall not
be assigned, his representative in
interest or his principal shall not
be entitled to specific performance
of the contract, unless such party
has already performed his part of
the contract. or the performance
thereof by his representative in
interest, or his principal, has been
accepted by the other party;”

After that, a change has been intro-
duced in sub-clauses (¢), (d). (e) and
(f). In the Notes on Clauses, it is
said: —

“sub-¢lauses (¢), (d), (e) and
(f) could be substituted by a
simple provision providing thata
third party to a contract who is
entitled to a benefit thereunder
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or has an interest therein may sue
on the contract subject to certain
limitations, This substitution
would, however, have to await a
suitable amendment being made
in this behalf in the Contract Act,
and the clauses have been repro-
duced as they stand for the {ime
being;” .

The Law Minister has actually felt
the difficulty that relicf cannot be
given to a third party unless such an
amendment is undertaken in the Con-
truct Act. In the same manner, there
are =0 many other clauses or sections
also in the Specific Relief Act which
are co-related  to so  many  other
cnactments, and unless the complicat-
ed things in thosce other cnactments
arc  also done away with, these
changes will not give anv relicf, to the
third party.

Suvetion 42 of the existing Act finds
a place in this Bill. I welcome that
That provisian couid  nol  be  done
away with because it is g very im-
portant section. Section 42 has becn
retiined, in spite of the recommenda-
tion of the Law Commission, and, in
the same manner T would suggest that
secetion 9 should  also have been
retained.

There should be an attempt to sim-
plify the entire network of this enact-
ment and the law court procedure.
Towards that, steps should be taken
in right earnest. The members of the
Joint Committee should keep in view
the faci that certain amendments have
been undertaken and that certain ex-
isting provisions have been retained
only just to avoid multiplicity of pro-
ceedings or all sorts of complications
and to secure speedy justice. Then,
and then only, can the remedy be
given. Otherwise, ag has been just
now suggested by the hon. lady Mem-
ber, justice delayed is justice denied.
In civil litigation, especially, we find
that when a guit is brought or even
contemplated there is alwayg the idea
that there will be long delay in get-
ding actual justice. That idea has to
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be done away with. Serioug thought
should be given tp the parallel provi-
sions in the Contract Act, the Transfer
of Property Act, or the Arbitration
Act. They should also be changed n
accordance with the changes sought to
be introduced by this amending Bili 1n
the Specific Relief Act. Then and then
only can some relief be given to the
litigants; otherwise, it would be quite
meaningless.

I would, therefore, request the Mem-
bers of the Joint Committee to give
serioug thought to this because this is
a vory important piece of legislation
which relates directly to civil reme-
dies

Shri R. Barua (Jorhat): At the very
wutset, Sir, I would congratulate the
Law Ministry for guickiy kringing for-
ward the neces:ury legislation as re-
commendcd by the Law Commission.
So far as the discussion of this parti-
cular Bill is cuacerned, T will just con-
fing myself o one or two aspocets,

itegarding sectan 8 of the cxisling
Act T am completely in agreement
with the framers of the Bill, Sertion
% of the Specific Bolief Act was of a
simmary nature and it was not appeal-
able. The result wag that it did no
good to the litigant. Whether a man
succeeds or faiis, he hag got to seek
hig remedy elsewhere. A {itle suit has
2ot to be fileq and some other acts
hive to Ly done. Thoreforn, seetion 9
of the Act wus an unnecessary append-
age. It did mot do azny zond o
the litigant but simply added to un-
neecessary litigation, So, it is in  the
fitness of things that the framers of
the Bill have omitteq this provision.
The Law Commission had also suggest-
~d that.

There are seviral other provisions
for speedy relief. A person disposses-
sed of property ran get possession
under the Criminal Procedure Cod:
within 2 monthg of dispossession. And,
under the original Specific Relief Act,
under section 8, a man has to go to
court within 8 months. Bo, there is
not very much of difference between
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the provision under the Criminal Pro-
cedure Code and section 9 of the Spe-
cific Relief Act. Under section 9 there
is no provision for appeal. There is
only revision to the High Court and
that is a very expensive process.

Besides, if 3 man succeeds his trou=
bles do not end there. The other party
can come out with a title suit and
proceed with that. So. instead of giv-
ing false hope, it is good that that sec-
tion is abolished. Once for all title
has got to be settled and possession
bas to be deduced from title. There
should be the normal procedure of fil-
ing a suit for declaration of title and
the rest of it. Therefore, I am com-
pletely at one with the Law Ministry
that this section 9 should be omitted.

The Law Ministry by introducing
clause 13 of the present Bill have ex-
panded section 21 of the original Act,
in which it was rightly said that the
following contract cannot be specifical-
iy enforced:—

“a contract made by or on be-
half of a corporation or puktlic
company created for special pur-
poses, or by the promoters of such
company, which is in excess of its
powers;”

If a partnership firm did not agree to
tunction it is absolutely useless to in-
voke the aig of lJaw court to enforce it.
The Partnership Act is a comprchen-
sive Act and it deals with the disputes
that may arise between the partners:
for the purpose of the partnership Act
no document is necessary. Two part-
ners can join together and share in the
profit and loss; they have only to re-
gister it with the registrar. If they
do not want it there can be provision
for winding up proceedings: they can
go for the dissolution of the partner-
ship. But there is a new provision
here which sayg that notwithstanding
anything contained.... the court may
enforce specific performance in the
tollowing cases, namely, where the
suit is for the execution of a formal
deed of partnership, the parties hav-
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ing commenced to carry on the business
of the partnership. If this provisioa is
incorporated in this Bill 't will bring
people into unnecessary harassment
The Partnership Act is complele and 1t
is there. So, the Joint Committee
should remove these items from c.ause
13 of the Bill. If partners of a firm
decided not to function, they wiii not
begin to function simply because tners
1s a court order that the partnciship
deed is to be executed. That is some-
thing extraordinary.

My last submission 1s with regard to
the omission of illustraticns. ‘[Lat is
not very happy because gcneraily thess2
illustrations in diffcreny Acts are given
in the light of the sectiuny hal the
legislators make and are helpful in in-
terpreting the sections in the context
and circumstances of the casc,

1 am completely in agieemncnt  to
omit section 9. The provision n c.ause
13 with regard to partnership should
be abolished. 1 support the Bill.

Shri Bibudhendra Mishra: Mr.
Deputy Speaker, 3ir, mis’ of the
speakers are in favour of retcntion of
section 9 of this Act. ™he other argu-
ments that have beer advanced have
all been fully discussed Lv the Law
Conrmission. I do not want to repeat
them. A decree under sectiun 9 does
not confer any title. Assuming lhat it
is a speedy remedy, as ha: been suid, a
person dispossessed can always file
suiy for recovery of nossession on the
basis of his title, Anyway, whethe: it
is speedy or not it wou:d urdoubtedly
result in a multiplicity < piccredings.
Shri Trivedi accuseq tnc judiciary and
said that the Act did nut worix well
because fresh graduates nve (aken
from the colleges and appoinled as
district judges. He is practizsing law-
yer. I do not know if ticre i= any
place in India where it has «. haopen-
ed. 1 do not want to commenr on it
any further.

Reference has been made io section
145 of the Criminal Procedure Code

and it is said that even though the
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proceeding is taken under section 145
of the Cr P.C.,, the mat‘~r has to be
referred to the civil court. But the
distinction has to be remembered. Pro-
ceeding under section 113 15 & preven-
tive one. It is necessary to arm the
magistrates with some surt of a power
in order to mainlain peace, .uaintain
law and order. They ate n't entitled
to determine the title. Dbut unless they
can pass some order aboul pussession
pending determination «f titlc 1y com-
petent civil courts, it wii' he d ficu.t
tor the Government o mamtain law
and order.

Shri Gauri Shanker: Under section
145 the decision on possession is refer-
red to the munsif court. 1 was refer-
ring to that position of the munsif
courts which makes for duplication,

Shri A. K. Stn: Under 145 no title
is decided. Only possession is decid-
ed. What harm is there in a munsif
deciding it? How is it relevent for
discussion on section 97

Shri Gauri Shanker: It is relevant.
The same munsif is required to decide
two times. First the issue of posses-
sion is referred and then with regard
to the same subject-matter between
the same parties the same munsif has
to decide again. That was my point
that there was duplication.

Shri Bibudhendra Mishra: The inser-
tion of new clause 8 has been assailed;
we cannot understand the logic be-
hing it. When it is provided here
what defences are open to a defen-
dant. it is said that it is like giving
torch in the hands of a theif. It 1is
curious logic. If they are not speci-
ficully mentioned az part of the Act, 1
dr not think these defences will be
open in sults under the Specific Relic!
Act.

It has been said that chapter VIII,
sections 45 to 51. should not have been
omitted. I have already replied to it.
That was the time when the powers
were conferred only on three High
Courts, when the Constitution was not
there. Now, we have a Constitution

SRAVANA 18, 1884 (SAKA)

Relief Bill 964

ang all the High Courts issue writs,
not of mandamus only. It was also
pointed out that section 45(f) and (g)
are contrary to article 226 of the Cons-
titution. By the adaptation order, sec-
tion 50 was inserted it nullifics the
entire chapter VIII. In view of all
this. it was thought proper to omit this
chapter.

About illustrations. the Law Com-
mission has recommended that there
should be no illustrations, not only
here, but recently in the limitations
Bill also, because it does not help in
the growth of equitable jurisprudence.
Sometimes, when the courts see the
illustration, they have a tendency lo
stick to it so much, within its ‘four
walls, so that the growth of equitable
jurisprudence becomes difficult. Any-
how, the matter is going to the Joint
Committee., The Joint Committee will
have an opportunity of going through
it again, and it will come again before
the House.

I am thankful to the hon. Members
for the views expressed which I am
certain will be considered by the Joint
Committee,

With these words 1 commend the
motion for adoption by the House.

Mr. Deputy-Speaker: The questicn

isi—

“That the Bill to define and
amend the law relating to certain
kinds of speccific relief be referred
to a Joint Committees of the Houses
consisting of 45 members, 30 from
this House, namely:—

Dr. M. 5. Aney, Shri Brij Basi
Lal, Shri Brij Raj Singh-Kotah,
Shri Chattar Singh, Shrimati
Zohraben Akbarbhai Chavda, Shri
C. M. Chawdhary, Shri B. K.
Dhaon, Shri N. R. Ghosh, Shti
Abdul Ghani Goni, Shri Harish
Chandra Heda, Shrimati Jamuna
Devi, Shri Gulabrao Keshavrao
Jedhe, Shri Yogendra Jha, Pandit
Jwala Prasad Jyotishi, Shri Nihar
Ranjan Laskar, Shri Masuriya
Din, Shri Bibudhendra Misra, Shri
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David Munzni, Shri D. D. Pumn,
Shri A. V. Raghavan, Swami
Rameshwaranand, Shri R. V.
Reddiar, Shri A. T. Sarma, Shn
S. M. Siddiah., Shri K. K. Singh,
Shri Krishnapal Singh, Dr. L. M.
Singhvi, Shri R. Umanath_Shri P.
Venkatasubbaiah, and Shri Asoke
K. Sen

and 15 from the Rajya Sabha;

that in order to constitute a sit-
ting of the Joint Committee the
quorum shall be one third of the
total number of members of the
Joint Committee;

that the Committee shall make a
report to this House by the last
day of the first week of the next
session;

that in other respects the Rule:
of Procedure of this House relat-
ing to Parliamentary Commitlees
will apply with such wvariations
and modifications as the Speaker
may make; and

that this House recammends to
Rajya Sabha that Rajya Sabha do
Jjoin the said Joint Committee and
communicate to this House the
names of members to be appointed
by Rajya Sabha to the Joint Comi-
mittee.”

The motion was adopted.

[ —

1432 hrs,

STATEMENT RE : MANUFACTURE
OF SMALL CAR

Mr. Deputy-Speaker: Shri C. Subra-
maniam. He has to make a state-
ment—I am sorry, that will come
afterwards., Now, the next Bill.

The Minister of Law Shri (A. K.
Sen): May I suggest, Sir, that Shri
Subramaniam may be released? He
may be allowed to wmake the state-
ment,

Mr, Deputy-Speaker: I am told that
the procedure is that it camnot be
taken up in the middle.
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Shri A. K. Sen: Subject to the
Chair's discretion,

Mr. Deputy-Speaker: That is what
the Speaker has said.

Shri Indrajit Gupta (Calcutta South
West): May we know the subject-
matter of the statement? It is not in
the Order Paper.

Mr, Deputy-Speaker: It is regarding
the small car in the public sector.

Shri S. M. Banerjee (Kanpur): That
is a very good statement. He might
be allowed to make it,

Shri Gauri Shanker (Fatehpur): He
should not be allowed to make the
statemaat at this stage.

Mr. Deputy-Speaker: There is no
harm. He may make the slatement
iust now,

Shri S. M, Banerjee: Are we getl-
ing the car?

The Minister of Steel and Heavy
Industries (Shri C. Subramaniam)):
Mr. Speaker, Sir, several t*mes in past
session of both Houses of Parliament,
and already in the current session,
Members have asked questions about
the project for the manufacture of a
small rar, Interest has been shown
in regard to this project by the gen-
eral public also. The matier has re-
quired thought and consideration and
has been under examination by Gov-
ernment for some time. Yesterday
the question was discussed by Cabinet
and a decision was taken. I am,
therefore, now in a position to make a
statement on the subject and take the
earliest possible opportunity to do so
in view of the interest in the subject
so widely expressed,

The gd hoc Committee on the auto-
mobile industry set up in 1959 en-
quired, among other issues, into the
need for a low cost car and the possi-
bilities of its production in India
Governmeat, in their resolution dated
September 6, 1960, on the report, de-
cided to appoint an expert committee
to examine the feasibility of produc-
ing, in the country, a car which wouwa



