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*DEMANDS FOR GRANTS—contd.
MinisTRY oF Law—contd.

Mr. Speaker: The House will now
take up further discussion and voting
on the Demands for Grants under the
«control of the Ministry of Law.

Shri S. M. Banerjee may now
continue his speech.

Shri S. M. Banerjee
Yestérday, I was speaking on the
question of the separation of the
judiciary from the executive, and I
had given certain instances to show
how the magistracy was handicapped
because their  confidential reports
were written by the additional district
magistrates. 1 would like to know
from the hon. Minister what concrete
steps have been takén to see that this
particular scheme which has been
hailed by all sections of this House
and alsp putside is implemented in all
the States in  all  seriousness and
speed.

Then Dr. Ram Muanohar Lohia said
something about the condition in
courts. I would like to invite the
attenlion of the Law Misister to the
corruption that is rampant in lower
courts. I do noi impute any motive
to the judges or the judiciary. But
the way in which the staff of the
courts function, it is impossible for
anyone to go and get justice. Even
for adjournment to a particular date,
he has to pay something to some
clerk or to some peon or to somebndy
else. This has earned a bad name. It
is calleq in UP A &T &Lr
Naturally you can imagine the
amount of frustration caused to a
common man who hag nothing to payv
who ig denied justice only for this
Teason,

An hon. Member:
the Home Ministry.

(Kanpur):

This relates to

Shri 8. M. Banerjee: The Cabinet
functions on the basis of collective

be passed on to the Home Minister.

Mr. Speaker: We are dealing with
the Demands of a particular Ministry,
Replies can be given only to those
points pertaining to that Ministry-

Shri S. M. Banerjee: All right.

I come to the question of simpli-
fication of election law. Shri Daji and
other Members have gtated how elec-
tion in this country has become ex-
pensive. It is very difficult for repre-
sentatives of the people to contest
elections unless they have the re-
sources. The return may be filed for
Rs. 11,000, Rs. 12,000 or Rs. 13,000.
But whut is the actual position? In
some elections, people have to spend,
and have spent, Rs. 2, 3 lakhs. So
naturally they have to take money
from big business houses and big
capiiulists. with the result that when
elected to the House of the People,
they have to translate the policies of
those tycoons into action. They are
almost gagged. They cannot say the
fruth. There are subtle ways is which
it is done. In that way, it will be a
mockery of democracy in this country,
if democracv can thrive in this
country only on this basis that those
clected have to act according to ithose
who want a certain policy to be
sabotaged or changed at their
instance.

What is happening in the country
during the elections? I would request
that either the Chief Election Com-
mission¢r or, better still. the hen.
Law Minister. should call a confe-
rence of political parties and prog-
ressive Independents and find out
some ways to reduce clection expenses,
Otherwise, demoeracy will be so ex-
pensive in this country that those
people who have no money but have
a pood heart which bleeds for the
common people will not be able to
contest elections. Seo I réguest the
hon. Minister {0 do something in this
regard.

* Moved with recommendation of the President.
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Another point was referreq to here.
We were discussing the implemen-
tation or application of the Def-

ence of India Rules and they
the way in which some members
have been arrested. When the

whole question was referred to the
Supreme Court, I remember—though
it was in a minority judgment—even
some of the hon. Judges of the Court
termed this to be a lawless law. I
am told becausg there was a question
of paying dumages if they are releas-
ed or if it was declared ultra vires or
if some lacuna was found the Law
Ministry is trying to bring in an
amendment to the Constitution After
all, the Constitution has a sanctity.
We all swear by it. In our country,
the Constitution is sovereign, not this
House even. When this House itself
is a creature of the Constitution, can
we possibly amend it only to suit the
convenience of the ruling party?
What is the idea behind it? Simply
some people have been, according
to me, indiscriminately or illegally
detaned, to cover up their mistakes
or the lawless law, they want to
amend the Constitution. It will be
‘most unfortunate if this is done.

Mr. Speaker: The law is made ky
this Parliament itself, No Member
should call it a lawless law.

Shri S. M, Banerjee: I am not
calling it it was called by the High
Court Judges.

Mr. Speaker: Lawless law?

Shri S. M. Banerjee: 1 speak sub-
ject to correction, but it was describ-
ed so.

Mr. Speaker: The Judges of the
High Court or the Supreme Court
would not call a law a lawless law.

Shri S, M. Banerjee:
is ultra vires, illegal,

They say it

Mr. Speaker: Ultra vires it is their
job to say. It is only here, inside this
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House. that the Members have this
privilege of calling a law lawless law.

Shri S. M. Banerjee;: 1 am only
saying what the common people say
about it, because I represent the com-
mon people.

If the Constitution is amended
cover it up, I will definitely feel that
it is a mockery of democracy.

Yesterday, we mentioned something
about the constitutional crisis in U.P.
1 am not going into the merits of the
case. ] am simply reading out certain
things which have come out in the
newspapers, which I am entitled to
read. where the Centre has Dbeen
brought in, It says:

“Plea to seek President's Inter-
vention. Move Fails in UP.
Assembly.

“An unsuccessful move was
made today in the Vidhan Sabha
to persuade the House to scek the
President's inlervention in the dis-
pute between the legislature and
the judiciary,

“The move was made by Mr.
Sharda Bhakt Singh (JS) and
had the support of Mr, Charan
Singh, Agriculture Minister.”

You can imagine how deep it has
gone, Here is an Opposition Mem-
ber, belonging to the Jana Sangh,
moving a resolution that the Presi-
dent should be requested to intervene
in the matter to end this constitu-
tional crisis.

Shri Sinhasan Singh (Gorakhpur):
On a point of order. Anv proceeding
of the Assembly cannot be discussed
here in one form or another.

ot 7w qawwaw  (FRiTE )
ag A FTAUT A vEr g
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Mr. Speaker: We are not discus-
sing whether it is good or bad. It is
only a fact he is mentioning.

Shri S. M, Banerjee: I am only
reading from the newspaper, I can

show it to him. I am not comment-
ing. It has mentioned the President.
The President is not the monopoly of
the UP. Government. He is Rash-
trapati for all. The question is whe-
ther Central intervention is neces-
sary. Here i« a State Minister who
supportnd that resolution of a Jana
Sangh leader. Generally, the Cong-
ress does not see eye to eye with
the Jana Sangh, but there was some-
thing in the resolution which was
suported by Shri Charan Singh, the
Minister of Agriculture in U.P.

It has also come out in the news-
papers that gur  Minister without
Portfolio, Shri Lal Bahadur Shastri,
conferred with the Attorney-General,
Shri Viswanathan, the Secretary of
the Home Minister, and the Law
Minister. I would like to know what
the decision is, whether the Centre
is going to intervene or not to end this
constitutional crisis in U.P.

I represent U.P. I come from a place
called Kanpur. If this fight goes on
between the judiciary and the legis-
lature, between the house of justice
and the house of the people, I do not
know what is going to happen to the
people. Let the people of U.P. not
be crushed or sandwiched in this
fight between the judiciary and the
people’s representatives. Tt will  be
wrong. Let us remember, let the
U.P. Government and the U.P.
Assembly Members also remember,
that the Constitution is supreme.
The country, the Constitution and the
poll—these are the three bases on
which we stand. The country comes
first, then the Constitution was fram-
ed, and the framers of the Constitu-
tion envisaged that after all demo-
cracy should function in the country.
And you, as the custodian of demo-

cracy, have very correctly said that
there is a constitutional crisis. The
crisis has to be solved. It does not
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matter if the UJP. Assembly or
Government do not like it, there
should be Central intervention.

Dr. M. S, Aney (Nagpur): Sir, I
have tabled three cut motions in my
name: one for the need to appoint
enquiry committee on Mohamedan
Law, second, to point out the need for
expeditious disposal of election dis-
putes and third, to point out the need
to accelerate the work of Law Comn-
mission by publication of translation
of laws in Hindi and in regional
languages.

The hon. Members of the House
know that a Law Commission was ap-
pointed and one of its recommenda-
tions was that there were matters with
regard to Hindu Law and Muslim Law
which required to be enquired into.
Consequent upon this recommenda-
tion there was the Hindu Religious
Endowment Commission’s report and
certain Jaws have been brought for-
ward. In the last year's Budget there
was a provision of Rs. 1,59,600 to con-
stitute an enquiry committee on Mus-
lim Law but in the reviseq estimates
or this year's budget estimates, there
is absolutely no such provision, I want
to know whether this enquiry is go-
ing to be abandoned altogether and
if so, what are the reasons, Have they
abandoned on account of this Emerg-
ency? I do not know the reasons.
Having read about Mohamaden Law
a little bit, I feel that it iz a very
complicateq thing and every effort ~
should be made tp rationalise it and
introduce certain progressive rules in
its interpretation as they have done
in the case of Hindu religious endow-
ments. T want to know from the hon.
Minister whether this matter iz kept
in suspense as a matter of economy on
account of Emergency. What js the
reason, I do not know. There is the
general reluctance of introducing com=-
mon social legislation applicable to
Hindus and Muslimg alike, Care is
taken to see that the laws about Hin-
dus will not apply to Muslims. One
of the real things that needs to be
done for closer integration is to try
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and extend the scope of common
legislation ag far as possible. From
'F.ha; point of view also, my peing is
important.

My second point is about expediti-
ous disposal of election disputes. Many
hon. Members who have preceded me
have spoken zbout this. If for half
the period of this Parliament, elec-
tion petitions couid not be disposed
of, it does not speak very well. Some
measure should be devised by the hon.
Law Minister in - isultation with the
Law Commission to remedy this situa-
tion. If election disputes are kept
hanging for the whole period of the
life cf a Porllament, they become
simply a source of harassment,
unnecessary waste of time and extra-
vagant expenditure,

I now come to my last point. The
Law Commission are doing very good
work by taking up the work of trans-
lating the important laws in Hindi.
Laws which are frequently used in
courts shoulgd be taken up first and
translated in Hindi and other regional
languages also as the States are per-
mitted to make use of their vernacu-
lars in the eourts and in schools also.
If this work is simultaneously done, it

van be done expediliously und the
solution of the question of the
national language will also  be
ithereby  considerably facilitated;
it will create friendliness and

avoig bitterness among people, The
main thing shoulq be to see thai these
languages are properly developed.
This is nne of the essentia] things
which the Law Commission have to
do. The Constitution lays down that
Hindi shall be the nationa] janguage
but it also casts a duty to make that
language a fit vehicle for expression
of further deveclopment of progressive

thought. From that  point of
view also, if the translation of
these big and important laws in

Hindi and recgional languages is
taken up, 1 feel a very important
step would have been taken so that
by the time in 1965 was shali be able
to chow some rea] progress in Hindi
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and other languages. People will not
be so hopeless as Hindi language will
find its proper place.

I have not moved these cut motions
Law Commission are doing very goor
work by faking up the work of trans-
bring them to the notice of the hon.
Minister. There is one more point.
Many hon, Members referreq io the
importance of the rule of law in a
democracy. There should be due
regard for the rule of law. Nobody
could take exception to that state-
ment. This House makes the iaws
and rules. If the hon. Memlers of
this House wil] show proper regard
to the procedures, rules ang laws
which guide hon. Members in making
laws of the nation, then I am sure
we will set a better example to the
whole of India. People fight outside
among themselves. That is noi the
rule of law. Similarly, when legisla=-
tion is being discussed in this House,
there is no quorum; the bel' is rung
not once or twice but even thrice or
more time in a dav. Legislatures
make ]aws so that people may obey
them in the whole country. If they
themselves, the legislators, show scant
repard for the laws. it is not possible
to get proper response from the people
to the appeal to observe rule of law
by which we want the democracy in
this country to be firm and strong.
From this point of view my request
is not so much tp the Law Minister
but to the whole body of Members of
Parliament whose responsibilitv it is
to keep quorum. That is the consti-
tutiona)] responsibility ts which every-

one has taken a pledge. The Mem-
bers on the Government benches
shoulq not always point out in the

Members of the Opposition whenever
there is a gquestion of the gquorum.
They should see that there is quorum.
It is the duty of the Government, and
the Government is the Government
of India, whether we like it or not.
We have all to see that the work of
the Gbvernment is properly done and
Parliament work is properly carried
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on. Therefore, my earnest request is
that there should be some arrangement
among themselves to see that there
should not be any necessity for the
Speaker to adjourn the House for want
of quorum,

The Minister of Law (Shri A. K.
Sen): Mr. Speaker, Sir, I am deeply
obliged to all hon. Members who have
taken part in the debate, from diJe-
rent sectiong of the House and have
taken pains to throw valuable and
helpful light on the urgent problems
relating to the entire legal system
of the country. I do not mind, if in
doing so, they have forgotten on occa-
sion the strict limits set down for the
Ministry of Law. Many of the matters
to which reference has been made do
not really appertain to our Ministry
at all, for instance, labour courts, the
separation of the executive from the
judiciary which is a matter for the
Home Ministry, and various other
matters which I shal] mention while
1 deal with the points ong by one,

Bug certain fundamenta] gquestions
that have been raised, whether they
appertain strictly to the Ministry of
‘Law or not, have to be answered on
behalf of the Government. The most
important thing on which stress has
Peen laid ang if I may say so, rightly
Taid, by wvarious Members including
Dr. Aney and Shri Nath Pai and
others, is the question of the rule of
law.

Shri Hari Vishnu Kamath (Hoshan-
gabad): Shri N~th Pai did not parti-
cvipate in this debate.

Shri A. K, Sen: I am sorry. It
was Shri Daji, I am obliged to Shri
Kamath for correcting me, which he
frequently does.

Shri Hari Vishnu Kamath: In your
wown interest.

Shri A. K. Sen: For mutual inte-
Tests, if | may say so. Op the question
wof rule of law, I think 1 am at one,
&nd the whole House is at one in our
eagerness to maintain what we cal

2658 (ADLS.D.--4
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the rule of law, though our idzas
about what is the rule of law arec
not always constant and are not
alwayg the same. For instance Shri
Daji said that in maintaining the rule
of law the courts have to observe the
steia) concept. Speaking as a lawyer,
it is gifficult for me to guhsciibe to
that wvery dangerous doctrine. If
courts have to interpret law according
to what is called the socia] concept,
then there will be an end to the rule
of law. That is my own concept of
the rule of jaw. The couri; have no
concept of lJaw except what is written
in the law. They have only to unfold
the written words of the law for the
good of the public. That is their
function. It is not the function aof
the courts, as we have learnt, to
interpret the law outside the worls
used ang to introduce any concept,
whether it appeals to them or to
others.

Shri P. K. Deo (Kalahandi): I do
rot want to interrupt the hon. Law
Minister, but I would )ike tc draw the
attention of the hon, Law Minister
to a statement of the Chief Justice of
the Supreme Court to the effect that
individual liberty has to be curtailed
¢nd fundamental rights have ta be
curtailed for the sake of social justice
which is quite undefined ir the Cons-
titution.

Shri A. K, Sen: I have read that
speech myself in the papers, T do not
think the learneq Chief Justice ever
laig down the rule that in interpret=-
ing the law thev have to deviate from
the written words of the law. What
he said is that in formulating our laws
we have to take account of the
requirements of social justice. There,
we are at one. In fact, he was only
speaking from what the Consti'u‘ion
has prescribed for us. namely, the
directive principles of the Constitu-
tion: that our law-making must be
underlineg always with the necessily
of bringing about social justice, but
that is a different matter. The courts,
in interpreting law and applying the
law, only know of one thing: and that
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is, to apply and to explain and to
interpret the law as expressed by the
words employcd by the legislature.

That is their only function,

Shri Daji, in saying that they must
apply the social concept, was, in my

submission, really doing something
completely volative of the require-
ments of the rule of law. If he did

so, what is socia] concept for him may
not be the same for some gther party
ang may not bo the same for others,
and socia] concept varieg from Judge
to judge, so that we shall be thrown
back to the olden days when the law
of equity was determined by the
length 5f the Chancellor’s foot. There-
fore, through centuries of experience
which has served us wel] and served
other countries well, we have accept-
ed this principle, the principle which
runs as a golden threaq throughout
the web of our Constitutiona] and
lega]l fabric, and that is, that the
judge only applies the law as it is
expresseq by the Jaw-making autho-
rity in 8 democracy, by the Parlia-
ment and the legislatures. And when
the judges forget to do that, they land
themselves in difficulties.

I hed oceasion to comenment uptn i
on a previous occasion, when we were
amending the “onstitution, making it
clear that the fresident has the power
to determine, in case of dispute, the
age of retirement of a judge of a high
court instead of leaving it to the
vagaries of the courte of law to be
decided by an individual application
or suit. When same judgments were
read on the floor of the House in
which it appeared that the-Bill, as it
was then discussed in the Select Com-
mittee it=elf, was discu=sed by the
learned judges,—I did not want to say
whether they were right or wrong—
but I did say that it was not proper
for courts to discuss the merits of a
law, of a Bill, which is under con-
cideration of the Select Committee:
because as it is wel] known, it is one
of the privileges of Parliament that
when a matter is before the Select
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Committee, the discussion on the me-
rits outside must never e allowed.
This principle is based on sound com-
mon scnse; as we do not discuss the
merits of g matter which is sub judice
in a court of law so as to enable the
judge to bear a dispassionate mind on
the issues involved so also, in order
to allow and enable the Members of
the Select Commitiee to bring to bear
a dispassionate and objective judg-
ment on the issueg involved in the
pending Bill, discussion on the merits
are not allowed, and that discussion
which ig not allowed to the common
men cannot also be allowed to the
courts or to others.

There were criticisms in some quar-
ters, and I think one or two Bar
Associations passeq resloutione saying
thay my remrarks were unfortunate
when I said that some judges took a
lons view of their role, meaning a
stretched view of their role. For-
tunately, when the matter went up
to the Supreme Court, thy Supreme
Court themselves saig that it was not
proper for the judges to have discus-
sed the merits of a Bill then pending
before the Select Committee. I think
Shri Banerjee, or one of his collea-
gues possibly, read out extracts from
that judgment on that occasion. I am
very glad to gay that the Supreme
Court laig down a very soung prin-
ciple. If that principle is followed in
a Constitution which divides autho-
rity between different organs of Gov-
ernment as ours, wheres the supreme
authority is vested not in one body
buy in different organs like the legis-
lature, the executive angd the judiciary,
we cal] it a system of limiteq Gow-
ernment; that means, a Government
limited by the constitutional frame
work, so that no organ can over-step
the limits set for it by the Constitu-
tion itself. If one tries to do so and
to encroach upon the domain of the
other, conflict is boung to result. It
is, therefore, of the utmost importance
that these organs keep to their ownm
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spheres and do not seek to encroach
upon others’ domains, which are
reserveq for others. If they do, then
the highest court entrusted with the
task of maintaining the limits of cons-
titutional government wil] prescribe
again the ]imits which may never be
transgressed. This is the principle of
law, of constitutional propriety and
constitutional prescription.

= -

1 say this because, while referring
to the problem of rule of law, the
unfortunate incidents, which we ali
regret, in a neighbouring State, had
been referred to by more than one
speaker, I think including the last, Dr.
Aney. As I said yesterday, we need
not go into the merits of that question.
That would not be proper, because we
do not know how and when and in
what manner that unfortunate con-
flict is going to be resolved. But that
conflict highlights one important con-
stitutional problem, which I had been
referring to ang that ic that al] or-
gans of the Government, including the
judiciary, must newver try to work or
function in such a manner that they
encroach, even though they may not
do it deliberately, upon the field re-
served [or somebody else, Tt is only
by this exercise of this caution and
restraint by Parliament, by our eourts
and by the Government that we shall
all succeed in preserving the delicate
balance, which must necessarily be
preserved in working a limited Gov-
ernment, which maintains that autho-
rity is not to be centred in one hand
only, but has to be divided into
#evera] hands. The moment the
authority is divided, balance has to
be ctruck and maintained. That
balance is always disturbed when
those who hold the balance fai] to
exercise the necessary caution or res-
traint. This I address not merely to
ourselves, because we are jealous of
our paramount right within nur own
sphere—the supremacy of Parliament
in its own sphcere—but T also address
it humbly, i T may sav so, through
you to our Judges, to our courts, who
have to discharge thig most important
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and sacred task of maintaining our
Constitution, ang sceing that justice
is done between man  and man, and
that no man is deprived of his right
without proper authority ang that no
authority is interfered in the exercise
of its lawful functions. Therefore, I
hope that though thig incident in our
neighbouring State has been rather
unfortunate, it will possibly make us
al]l more cautious and more restrained
in the use of our undoubteq rights
and powers.

Shri §. M. Bancrjee: What is the
advice of the Attorney General, to
whom the matter was referred?

Shri A. K. Sen: The advice no
doubt, when it comes and when Gov-
ernment acts on such advice, what-.
ever may be the decision, w’ll be com-
municated to the House at the earliest
possible opportunity and the hon.
Member need not at al] be worried
about the fact that the Government
will not communicate its deeision to
the House,

Snri 8§, M. Banerjee: whole
State is on fire,

The

Shri A, K. Sen: If there is fire, one
does not put it down just by words,
but by proper methods. This is all I
have to say about the rule of Ilaw,
While I say so, I am extrem:ly proud
again to say that our judicia] svstem,
our system of law, our courts, cur
judges and those who maintain the
courts, have set a tradition of which
1 of us ore reovd, and in compari-
son with other judicial systems of the
world, we have nothing to be ashamed
of. More than onre, people loarned
in law, well-versed in the affairs of
courts in othe~ courts, have come
here and admired the way in which
our ecourts function fearlessly  and
indenendently, have admired the way
in which our J]aws are framed with'n
the limits of law—when [ sav law,
I mean the limits of constitutional law
—and the marvellous way in which
they dispense justice, and how even
the highest in the Government obey
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the dictates of law, without trying to
subvert the system,

The difficulties that have occurrcd,
particularly the difficulties relating to
expedition and the cost involved
in litigation, are no doubt difii-
culties which we have to take
note of and to surmount, But never-
theless, they do not make the system
which is essentially a sound one any
the worse. With regard to those diffi-
culties, I shall certainly try to say
what [ have to say, though the matter
does not rest with the Central Gov-
ernment entirely, because ag hon.
Members wil] see, administration of
Justice is an exclusively State subject
under the Constitution—it is Item 3
in List II. Therefore, all that we can
do is to render such assistance as we
are capable of and to put into action
a common programme for all the
States relating to administration of
justice by consultation and coordina-
tion of activities, as we try to do
from time to time by periodical meet-
ings of Law Ministers.

Let me first deal with these two
matters, namely, the cost involveq in
our litigation and secondly the delay
involved. Compared to other coun-
tries, the cost possibly would not be
too great, but compared to the pur-
chasing power of the income of our
common man, the costs, I have no
hesitation in saying, are undoubtedly
heavy for the common man. The sys-
tem is such, the charging of fees by
lawyers is such—angd the absence of
a system of free legal aid to the poor
makes it much worse—thay the com-
mon man frequently goes back, as has
been rightly said by one of the hon.
Members., (rom the portal; of justice
empty-handed. There can be no more
severe condemnation of a system of
justice than that a poor man has to go
back without pgetting the fruits of
justice simply because he has ne
money to pay for justice. In other
countries where litigation ig very ex-
pensive, I'ke England, where you have
the dual system of attorneys and bar-
risters and it is much more expensive

MARCH 26, 1964

for Grants 7408

than in this country, this great evil
has been remedieg by the formu'ation
and by the functioning of an admir-
able system of lega] aid to the poor,
so that today the litigant public and
the bar have both prospered and bene- |
fited by this system. There is hardly
any unemployeq lawyer in England
today, thanks to the system of legal
aid to the poor, and there is nop poor
litigant in England today who caunot
get justice simply because he has not
got the means to pay for it.

13 hrs.

Hon. Members will, therefore, re-
call—it is quite true and I acknow-
ledge it with a deep sense of shame—
that I had referred to it year after year
ever since 1957 when I took charge
of this Ministry and initiated the
first enterprise for bringing about a
proper and scientific system of Jegal
aid for the poor. We did work out a
scheme and set up a committee, That
scheme was circulated to the different
States and in 1960 when the Law
Ministers met we placeq it before
them. But, unfortunately, it appeared
that the States were not prepared to
bear the cost of the scheme. In fact,
the actua] volume of expenses were
not even worked out. They can never
be worked out unless they are put
into action. This scheme was formu-
lateq by studying other schemes in
advanced countries like England
where this scheme has worked very
well. The scheme was applied par-
tially and fairly successfully in the
State nf Kerala, and in sn far as it has
been applied it has worked very well,
The whole scheme, T must say with a
sense of shame, has foundereg ard
has made no progress simply because
we have not the money. I have not
been able to persuade the Central
Government to find the ent‘re money
nor have I been able to influecnce the
States to agree upon footing the en-
tire bill. Therefore, what we are do-
ing is only that the Scheduled Castes
and Scheduled Tribes are getting the
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benefit of legal aid, and the poor peo-
ple belonging to other categories are
not yet enjoying that benefit. I have
no doubt in saying that today in our
scale of priorities........

Shri Sinhasan Singh: In Uttar Pra-
desh even the Scheduled Castes are
not getting this aid.

Shri A. K. Sen: Then the State is
not bearing 50 per cent of the cost.
The Centre will always pay 50 per
cent of the cost if the State bears 50
per cent.

Shri Sinhasan Singh: That means
they are not paying 50 per cent?

sit o ®o & : A@ W IfAA
St FIq aaT Fat A0rT T oawEn A
AT T Az WT A7 &Y AT
it £

That is the position. 1 have nb
doubt, let ug all frankly admit, that in
our scale of priorities today a factory,
an irrigation canai and such other
things enjoy much greater importance
than the system of justice which. in
my submission, is of paramount im-
portance and a system which must
see that the poor man gets justice, I
have not been able to follow myself
why we have been miserly in allocating
the necessary funds. The funds,
I am sure, will not be very great.
Ag between the States and the Centre
the funds for working the scheme will
not be very great, I can assure the
House, and yet the funds have not
come. I always hope that before I
lay down the reins of responsibility of
this Ministry, when 1 retire {rom
this Ministry, I will be able to see a
fine, scientific system of legal a‘d for
the poor being well established. 1
do not know if .hat dream of mine,
that great hope of mine will mature
before I leave this Ministry.

An Hon, Member; Abolish court-
fees and stamp duty.

Shri A. K. Sen: About court {fees,
stamps and so on I cannot say any-
thing, becauss il is entirely for the
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States to see whether they will go 'on
charging for stamps and court fees.
But f you have, azain, a good system
of legal aid for the poor, the court
fees and stamps would not come in
the way, as in England, because a
poor litigant will be exempt {rom
paying court fees and for stamps.

Therefore, the evils of a costly sys-
tem of justice are completely mitiga-
ted by an admiroble system of legal
aid for the poor. In his celehrated
book The Roa:d to Justice, Lord Jen-
nings has detaileqd how in olden days
—he is quoting from Dickens’ Pick-
wick Papers and others—a man who
entered the portals of justice never
went back except in rags, except in
tattercq clothes. Ever, litigant who
went to the courts then went back
completely impoverisheq and pau-
perised. But, he says that those days
are gone today because today the
admirable system of legal aid for the
poor has brought justice to the duor
of the common man. As 1 said, all
these criticisms are inherent in a
system of free just'ce like ours where
you have to engage professional men
to do the job and the State re-
quires some funds to run the system.
But those evils can be completely
met, as | said, by this system of legal
aid for the poor.

Then, Sir, with regard to expedi-
tion, however much you may cry
unless, again, we appoint enough
judges and enough courts we shall
never be able to tackle the probiem.
Litigation in every form hag grown.
Look at the large number of <com-
plaints. Even Sarpanches ang Nyaya
Panchayats have to adjudge cases
every day. Every day new rights are
created, and when you create new
rights you at once create new liti-
gation. Shri Chatterjee rightly re-
ferred to the expeditious way in
which the People's Courts work in the
Soviet Union. In fact, they work in
other countries too. The reason is, if
I may tell him—I have found it out
myself—in the Russian part of Russia
only there are 36,000 courts—People’s
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Courts—and each court sometimes
has more than two benches. Ag a

result of that, their work from day to
day never accumulates. Butl here we
have got only District Courts or Sub-
Divisional Courts at the most, and
every one has to run to the city or
sub-divisiona] headquarters for filing
his plaint. With the lim'ted number
of magistrates ang judges that we
have, it is not physically possible to
cope up with the work. I have inti-
mate knowledge of the courts of law
having lived there all my life.

Shri K N. Tiwary (Bagaha): Now
we have Nyaya Panchayats.

Shri A. K. Sen: I am coming to
that. Unless you increase their num-
bor and vou also make the procecure
simpler—that we have been trying {o
do—matters will not improve. Sc
for as Nyaya Panchayats are con-
czrned, we must give them a fairly
good jurisdicti>n. Just now, in fact,
one of our most competent officers,
Shri Rajagopalan, who headed the
eommittee we set up for reporting on
the Nyava Panchayats, has come out
with an admirable report. I th'nk we
plrced it on the Table here. Now I
h:ive been given a copy of the Manual
that he has prepared for our Nyaya
Panchayats. It is an admirable thing.
T think T shall publish it as soon as
I can for the knewledge of our people
2s also for the benefit of our hon
M mhors here. In that a simple pro-
cedure has been laid, how a plaint is
to bhe filed, how the thing is to be
carried out expeditiously in a ceurt
of 'aw ete. If that system can be ap-
plied at least in our inferior courts,
I think the problem of expedition,
with t%. wppointment of a large num-
ber of magistrates and judges. will be
successfnlly met. But the States and
the Government must be prepared -to
pay the bill for a large number of
moagistrates and judezes. You cannot
do the work of 100 people with oniy
5 people. Nobody can do it.

An Hon, Member; Appoint
rary magistrates.

hono-
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Shri A. K. Sen: Now, Sir, the next
quesii.n is about elections—I am only
taking up the fundamental gquestiuns.
Having regard fo our experience in
the lust three gencral clections, I
have asked the Chief Electien Cum-
missioner to submit a repemt as quick-
ly as he can giving h's recommend:-
tions for such changes in the law as
he may deem neccssary. 1 propose iv
put that report before the House and
have a discussion on it, so that we
may discuss the report of the Chief
Election Commissioner and arrive at
our own decisions either to accept his
report in toto or w'th such variations
as we may think fit and proper.

13-10 hrs.

[MR. DepuTY-SPEAKER in the Ciir]

But what I want to emphasise is that
with regard to this question of .lec-
tions let us not be divideg party-wise,
Election is one thing which must be
kept above party level, and I am
very proud to say that we have so
far sucreeded in do'ng so. And that is
the secrct of the great success we
have achieved in initiating a system of
adult franchise, including 200 million
of ndult voters within its fold. and
in holding election; spread over this
ast enuntry, frem Ladakh toa Cape
Cemorin, traversng wide, high moun-
tains, rivers and so on, with such
speed and efficiency simply because
on the question of eleclions, procedure
and machinery, we have not in this
House ever been divided on party
lines, We have alwavs treated the
Chief Election Commiissioner almost
on the same level as the  Supreme
Court Judge 5o that we have not
allowed him to be criticised for any-
thing excepting on matters of prinei-
ple. Tf we continue our convention
in that line, T have no doubt that cur
olection system, our election mouchi-
nery ang the guarantee it bring; v
ensuring a f+ir and impartial cleclion
Wl nlways b2 a matter of pride for
us, becoause unles; the  machinery
works impartially and fairly there can
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be no parliamentary democracy in
the true sense of the term. Other-
wise, elections will always be forged
elections and only chosen men would
be elected and the machinery w:ll
only register those votes which may
be considered as convenient. There-
fore, it is not necessary to go into all
the details of the matters that have
becn raised 1:garding the elections.

But one matter I want to menticn
specifically, and that is the gquestion
of election expenses, which was re-
ferred to by the last Speaker, Dr.
Aney. All of us have been worried
at the enormous expenditure which
elections involve nowadays both for
Assembly seats and also for Parliamcn-
tary seats. I was very jealous of Shri
Sinhasin Singh when he tolg us that
he spent only Rs. 300. Well, 1 wish
him to come to Caleuit; or near about
and try to run an election.

Shri Sinhasan Singh: Tt is o rich
and wealthy city, rolling in money.

Sh-i A. K. Sen:; It is not su~h a
wealthy city. Even in the villages the
amount of petrol consumed is quitc
heavy. I have tried to figure it out
and there are several reasons. I cn-
tirely agree with hon. Member; that
unless there is some change none but
the rich or none but the candidates
pronosed by rich parties or parties
having large funds at their command.
including the party of Dr. Sen oppo-
site, can stand for election.

Shri Ram Sevak Yadav: Unless
You remove the economic disparities
it is not possible.

Shri A, K. Sen; The Congress Party
is a big party. But other parties aiso
have large funds at their disposal.

As T said, let us be quite clear on
this that it will not be possible for a
man with ordinary means to stand
for vlhu-iinns. and having regard to our
taxation structure and our objective
of ensuring equality of income very
few pecople a generation from now
on would honestly be able to accu-
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mulate such savings as would enakble
him to spend so much money for
eletcions. As a result, only a few
types of people would come into
the political arena to fight election
battles anq possibly the best elements
might not be willing to risk the
chances of not only losing the clections
but alse losing such large sums of
moner. It is, therefore, of the utmost
‘mpariance, and | agree with the hon.
Members who have raiseq this pcint
—and this point has been raised from
all sect'ons of the House including this
side—that we must make all genuine
efforts to see that elections are not
made into a question of horse trading
where whoever pays more wins the
elections.

There are several things we have
1o attend to in order to ensure that.
Firstly, the size of the electorate and
the media ¢f mass  communication
nersesary to reach such a vast elec-
torate, In England and America we
have seen the expenses becoming com-
paratively cheap by reas n ol the 17 e-
vis'on, A mny reaches m Voot el
volers in o secend thirough the (ole-
vision. So that all this paraphernalia
of holding meetings at every village
and at every corner with microphones,
with posters, with leaflets and every-
thing else is dispensed with in those
countries. Imagine the expenses that
we have to incur for a parliamentary
scat in an urban area, the amount to
br spent for publicity material alone
for meetings, the petrol consumed and
aother things. Let us all figure it out
honestly among ourselves without
giving our language a public shade.
Then we shall find out that having
regard to the size of the electorate and
having regard to the necessity of
reaching the voters, each one of
which has the right to vote and the
absence of modern equipments to
reach each votes, the expenses become
very high.

st wo Ao frmP : AT AT
mT R A frrw Fo9F R A
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seramar arar # 7



7415 Demands

Siri A. K. Sen: That was a sugges-
tion madz to the Chief Election Com-
missioner. Hon. Members may recall
that many pecnle felt, irrespective of
party effiliations, that at least that is a
check. -

An hon. Member: There is no
check.

Shri A. K. Sen: Anyway, we shall
discuss it later. I agree that it has
not been a very effective check and
I am completely conviner” that by
merely putting a 1'mit in law for
election expenses you will not solve
this problem; but, by changing this
law you will not solve this problem
either. This problem can only be
solved by the State supplyving for the
electorate at the time of elections
those facilities, supplying some faci-
lities to the cand'date who conlest
the elections, which alone will make
the expenscs of each individual can-

didate to come within reasonable
limits.

Shri Himmatsingka (Godda):
What about Pakistan's basic demo-
crarcy?

Shri J. P. Jyotishi (Sagar): What

are those facilities?

Shri A. K. Sen: I have not thought
about it myself. It will possibly vary
from place to place; it will vary
according to the nature of the terrain,
the nature of the people, the nature
of the communications involved ete.
But I am convinced that by changing
the law only you will not solve the
problem. We have to afford those
facil'ties to the candidates so that they
can reach the voters and try to con-
vince them either on their gide or
against the opposite side, according
to known methods.

Shri Sinhasan Singh: By removing
the limitation on expenses you will
make the man honest.

st vadaw a1y fager # e
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Shri A. K. Sen: That is a different
matter. As I said, we need not go
into those gquestions because we
all know that by merely changing
the law putting a lega] limit you ao
not solve the probiem.

Then, Dr. Lohia raised the other
important question about the protec-
tion of all minorities in this couni:y.
He says the Government has failed Lo
give protection to- every one in this
country and to uphold article 21 and,
therefore, he says the Law Minstry
should not be wvoted a single
rupee. Whether it is the responsibi-
lity of the Law Ministry or not to-
protect the minorities is a differeit
matter. I could have answered this
objection merely by saying that it is
not my responsibility, but I do not in-
tent to do so, because that would be
really avoiding the issue which 1s
basic. T strongly deny, ang it will b~
unfair to our great democracy, if
any suggestion is ever made that we
have failed to afford the completest of
protection to our minorities, and T
think this House w'll completely dis-

approve of any allegation of this
nature.
Shri Ram Sevak Yadav: What

about Rourkela and Jamshedpur?

Shri A, K. Sen: The minorities in.
this country have enjoyed the greatcst
of rights. We are proud that the
Chairman of the Rajya Sabha br the
Vice-President is a representative ot
the minority ecommunity. We are
proud that two of our esteemed ccl-
leagues in the Cabinet are members
of the minority community. The
Constitution which guides bur desti-
nies knows no difference between @
member of the majority community or
the minority community. The Consti-
tution guarantees equal rights for all
and our courts have never hesitated
in see‘ng that those who are in charge
of administering our laws observe that
great principle of equality.

Shri Ram Sewak Yadav: What is
the practice? A man is released from
jail even before his term expires,
while a poor man suffers? What is
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the reply to this?
vati?

What about Nana-

Shri A, K, Sen: As I say, this
country is proud of the fact that those
who have been administering our
laws, our Parliament and our courts,
have given the completest of protec-
tion to everyone, whether of the
majority or of the minority, and
there is no minority or majority in our
legal <ystem. Everyone is a citizen
of India.

Shri Hari Vishnu EKamath: Even
in the Constitution the word ‘mino-
rity' is not mentioned at all.

Shri Rem Sewak Yadav: 1 will
bring to the notice of the hon, Minis-
ter .

Mr, Deputy-Speaker: Order, order.

Shri Ram Sewak Yadav: * *

Mr. Deputy-Speaker That will not
form part of the record.

Shri Ram Sewak Yadav: * *

Shri A. K. Sen: If there is one
thing that we have achieved during
the last 17 years of our free govern-
ment it is this that we have demons-
trated openly and publicly to the
whole world that any member of the
country, whether he belongs to one
religion ar another, to one linguistic

group or another, can aspire to and-

has, in fact, reached the highest limits
of governmental authority. On the
contrary, the allegation has been that
this Government and this Parliament
has been more partial to the mino-
rities,

—

I read the other day one paper in
which it is said, “Why should the poor

Hindus be given prote«:ti_un? They -
should all become Muslims; then
Pandit Nehru's Government will

afford them protection.” I was amaz-
ed to read that. But while I was
amazed, I felt also very proud that
it i an acknowledgement of the
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anxiety and the faith of this Govern-
ment in its determination to uphold
the two rights to every citizen of the
country and I strongly refute any sug-
gestion that anywhere in this country
during the last 15 years the minorities

have been denied the fullest protec-
tion of law.

Shri Hari Vishnu Kamath: Pakis-
tan still falsely maligns us.

Shri A. K. Sen: We are not in the

habit of accepting Pakistan as a pre-
cedent.

Shri Hari Vishnu Kamath: Coun-
ter the propaganda,

Shri A, K, Sen: We accept Pakis-
tan as a precedent for other things but
rot for good behaviour,

Shri Hari Vishnu Kamath: Counter
the false propaganda against us,

Shri A. K. Sen: Yes, cf course, in
that certainly it has set down a very
good precedent; but in matters of good
behaviour, 1 hope, we shall not, in
this House at least . . .

Shri Hari Vishnu Kamath: I said,
“What are you doing to counter that
false propaganda?”

Shri A. K Sen: That is for the
hon. Prime Minister to answer; I can-
not. But I shall certainly join in any
endeavour that the hon. Member
makes in countering the false propa-
ganda.

About the separation of the execu-
tive from the judiciary, it is true again:
that it is not our responsibility; but
1 personally fee]l that there can be no
freedom and independence of our
judges unless the judiciary is com-
pletely free from the executive. From
the progress report—I think, it ig sub-
mitted by the Home Ministry from
time to time—I find that in eight

. States a complete separation has been:

**Not recorded.
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brought aboul and in some other
States it is in the process; but in those
States where they have not yet been
uble to achieve a complete separation,
I hope, they will try to accelerate the
pace as much as they can. In fact,
while 1 was addressing the Assam
State  Lawyers’ Convention—Shii
Barua was there—last time 1 parti-
.cularly emphasized this aspect of the
problem because in Assam I find, as
was pointed out by the President in
his own address, they had not brought
about yet a separation of the judi-
ciary from the exccutive. I have no
doubt that the Home Ministry here
is keeping its attention closely fixed
to this paramount need of separation
of the judiciary from the executive.
I have no doubt that when the Home
Ministry's demands come if hon.
Members raise this point, the hon.
Home Minister will be able to answer
the point much better as to the steps
they have taken,

I do not think there are any other
fundamental matters which 1 have
left out and I am afraid, I have not
the time to deal with other details
which have been raised excepting one
pnint which Shri Trivedi mentioned
about the CPWD ani the Railways
not consulting the Law Ministry in
appointing persons as arbitrators, 1
find that in the CPWD contracts them-

selves the arbitrator is mentioned.
The Railways, of course, function
erparately. In most of the CPWD

contracts it is mentioned that in case
of dispute the Superintending Engi=-
neer or some other officer would be
the officer chosen for adjudicating
upon the disputes as an arbitrator.
In regard to other matters, it never
comes to us individually like this: but
for cases over Rs, 1 lakh we have a
panel of High Court Judges, eminent
judges, like Shri V. R. Sen, retired
Judee of the Magpur High Court—thia
is the Delhi list that 1T am giving; we
have tha Caleutta list and the Bombay
list—.Sh= Bind Basni Prasad, Shri
Randhir Sineh, Shri Brii Mohan Lal.
There are about 20 ex-High Court
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judges who are on the panel and the
departments take anyone of them
from this panel. When disputes arise
between arbitrators, it is referred to
the umpire.

Similarly, we have a panel of Dis-
trict Judges for matters involving an
amount of less than Rs 1 lakh and
from that panel they take. For each
individual case it is not necessary
that the Law Ministry should be con-
sulted. Il is not proper either. When
you have fixed a panel of High Court
and District Judges, you leave it to
them in case a dispute arises, In
mos:t of the other contracts of De-
fence, CPWD, Railways and su on,
the arbitrator is mentioned by the
partieg themselves; g0, the question of
anybody else being appointed does not
arise.

Shri R. Barua (Jorhat): What about
the propnsed legislation for the terms
and conditions of service of the em-
plovees of the Secretariats of the two

Houses? Is any legislation proposed to
be brought for defining the gervice
conditions .

Shri A. K. Sen: So2rvice condi-

tions is the Home Ministry's funclion.

Dr, M. S Aney: A reference 1o
the Mohammedan Law Enquiry Com-
mittee has been omitted this year and
no provision is made.

Shri A, K, Sen: We have not de-
cided to appoint it yet. As the hon.

Member is aware, after the emer-

gency and in view of warious other

factors which 1 do not want to men-

tion in the House, the Government did
not think it proper to proceed with
‘_ﬂw,- enquiry commission, It was not

of such an urgent nature just at this

time.

Shri Sinhasan Singh: What are you
doinz with the Religious Endowments
Biii?

Shri A K. Sen: About the Reli-

gjnl:s Endowments Bill, the Commis=
sion’s report wag placed. It has been
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considered by all the States. A sub-
committee of the Cabinel is now en-
quiring into the various suggestions
made by the different States and other
authorities. Because all the States are
not uniform in their views about the
necessity of a central legislation, we
are now studying the  matter
and a high power sub-committee
of the Cabinet has been formed.

hope, we shall come to a decision

before long.
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Shri A. K. Sen: If there has been
any such case, it is most unfortunate.
1t the hon. Member sends such a case,

we shall, no doubt, make an inquiry
in this matter.

Shri Hari Vishnu Kamath: His
point is different.

o W A% qEF . 9 7T 699
A E T I AT AHTAS
=7 & Wd ¥, oF v & A
TAATATE &1 K7 Ao T 29 §F fa=fqg
¥ oaqrT wEF T o #

Shri A. K. Sen: That is a case. A
case necd not be in a court. A caje
means an instance. I do not know of
any such instance.

Shri Hari Vishnu Kamath: My
hon. colleague, Shri R. Barua, asked
a question but, T am afraid, the hon.
Minister could pot quite appreciate
it. ™i= aquestion was this. Under
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article 98 of the Constitution there is
a provision in clause (2) that, “Parlia-
men! may by law etc.”. There are
several other articles like that which
state that Parliament may by law
provide for certain things. Here this
article says:

“Pariiament may by law regu-
late the recruitment, and the
conditions of service of persons
appeointed, to the secretarial staff
of either House of Parliament.”

Pending such legislation, the Presi-
dent may do this or that, under clause
(3) of Article 98. We want to know
the position regarding this. Who will
introduce the Bill?

Shri A. K. Sen: I am not quite sure,
but I think that this particular matter
would be one pertaining either to the
Department of Parliamentary Affairs
or the Ministry of Home Affairs;
certainly it does not pertain to my
Ministry. So, I am not in a position
to answer,

Mr. Deputy-Speaker: 1 shall now
put all the cut motions to vote.

All the cut motions were put and
negatived

Mr. Deputy-Speaker: The question

is:

“That the respective sums not
exceeding the amounts shown in
the fourth column of the Order
Paper be granted to the President
to complete the sumgs necessary to
defray the charges that will come
in course of payment during the
vear ending the 31st day of March,
1965, in respect of the heads of
demands entered in the sccond
column thereof against demands
Nos. 74 to 76 relating to the
Ministry of Law.".

The motion was adopted.

[The motions for Demands for
Grants which were adopted by the
Lok Sabha, are reproduced below—
Ed.]
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[Mr, Deputy-Speaker]

DEMAND No. T4—MINISTRY oF LAw President to complete the sum
“That a sum not exceeding nec‘essarylr to defray_ the charges
Rs. 42,22,000 be granted to the which will come in course of

President to complete the sum payment during the year ending

necessary to defray the charges the 3lst da‘y of March, 1965,_ in

which will come in course of r_espect of_ Oiw:f:rseas Communica-

payment during the year ending tions Service'.

the 3list day of March, 1965, in

the respect of ‘Ministry of Law".” Demanp No. 100—Posts ANp  TeLe-

GRAPHg (WORKING EXPENSES)

Demanp No, 75—ELECTIONS

. ) Mr, Deputy-Speaker: Motion mov=
‘That a sum not exceeding ed:

Rs. 78,74,000 be granted to the
President to complete the sum “That a sum not excceding

necessary to defray the charges Rs. 1,13,45,76,000 be granted to the
oo Sin day o Martn, 100, 1 Ty o defroy the eharss
respect of ‘Elections’.” payment during the year ending
the 31st day of March, 1965, in
respect of ‘Posts and Telegraphs
(Working Expenses)’.”

DeEmAND No. 76—OTHER REVENUE Ex-
PENDITURE OF THE MINISTRY OF Law

“That a sum not exceeding

Rs. 2,02,000 be grantedq to the Demanp No, 101—PosTs AND TELE-
President to complete the sum GRAPHS DIVIDEND To GENERAL REVE-
necessary to defray the charges NUES AND APPROPRIATIONS TO RESERVE
which will come in course of Fuxps

payment during the year ending

the 3lst day of March, 1965, in Mr_Deputy-Speaker: Motion mov-
respect of ‘Other Revenue Expen- ads

diture of the Ministry of Law’.”
“That a sum not exceeding
DEPARTMENT OF P0osTs AND TELEGRAPHS Rs. 11,09,87,000 be granted to the
President to complete the sum
necessary to defray the charges
which will come in course of

DEMAND No. 98—DEPARTMENT OF PosTts
AND TELEGRAPHS

Mr. Deputy-Speaker: Motion mov- payment during the year ending

ed: the 31st day of March, 1965, in
“That a sum not exceeding respect of ‘Posts and Telegraphs

Rs, 897,000 be granted to the Dividend to General Revenues and

President to complete the sum Appropriationg to Reserve Funds'.”

necessary to defray the charges

which will come in course of Demanp No. 102—OTHER REVENUES Ex-

payment during the year ending PENDITURE OF THE DEPARTMENT OF

the 31st day of March, 1965, in Posts AND TELEGRAPHS

respect of ‘Department of Posts

and Telegraphs” Mr Deputy-Speaker;: Motion mov-

DeMAND No. 99—OverseAs COMMUNI- ed:

CATIONS SERVICE
“That a sum not exceeding

Mr, Deputy-Speaker: Motion mov- Rs. 2429000 be granted to the
ed: ) President to complete the sum
“That a sum not exceeding necessary to defray the charges

Rs. 1,45,48,000 be granted to the which will come in course of



