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|Mr. Speakerl

Act, 1934 (32 of 1934), this House
approved of the Notification of the
Government of India in the Minis-
iry of Commerce No. 5.0. 3460,
dated the 11th November, 19866,
increasing the export duty levi-
able on tea."

The motion was adopted,

13.10 hrs,

CONSTITUTION (TWENTY-THIRD
AMENDMENT) BILL

Mr, Speaker: Shri Chavan.

Shri 8. M. Banerjee (Kanpur): On
a point of order.

Mr. Speaker: Let him move
motion, flrst.

the

The Minister of Law (Shri G, 8.
Pathak): Sir, on behalf of Shri Y. B.
Chavan 1 beg to move:

“That the Bill further to amend
the Conslitution of India, be fuken
into consideration.”

The Minister of Parliamentary
Affairs and Communications (Shri
Satya Narayan Sinha): No time has
been allotted to this Bill; this matter
did not come up before the BAC. 1
therefore request you to take the sense
of the House how much time the
House would like to have for this Bill,
because there is a special voting for
this, and the approximate time may be
fixed so that hon. Members must be
informed to be present here in the
House.

Shri 8. M. Bamerjee: Sir, in this
connection, may I remind you that
this is a most controversial Bill; the

purpose for which thig question has
been askeq is. because they are short
of men.

Mr. Speaker: Whether they arc
short of men or not is not the concern
now. The question before the House
is, how much time should be given.
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Shri 5. M., Banerjee: Three hours,

Mr. Speaker: If he is satisfied il I
give three hours, all right.

Shri 8. M. Banerjee: Yes, Sir,

Shri Satya Narayam Sinha: We
agree; we shal] keep up to that.

Mr. Speaker: Shri Banerjee has
proposed it and 1 have accepted it.

The Minister of State in the Depart-
of Parlia tary Affairs and
Communications (Shri  Jaganatha
Rao): The voting will be at 4 O'clock.

Mr. Speaker: Yes; the first voling.
It is only the approximate timc.

Shri G. S. Pathak: Mr. Speuaker,
Sir, this Bill has become necessary
because of certain constitutional de-
fects discovered in the appeintmeni. of
district judges and in the orders of
iransfers relaling to district judges.
and the Supreme Court has in two
decisions 1aid down the law which
would apply not only to those district
judges who were concerned with those
cases but also with other district
judges because the Supreme Court
hag given a declaration of law which
would apply to all cases.

This Bill does not effect any change
in the substantive provisions of any
article of the Constitution. It merely
seeks to validate the past appoint-
ments of the judges and the judg-
ments and orders of transfer, and it
really implements the two decisions of
the Supreme Court. Those who were
found not eligible for appointment by
the Supreme Court under the Consti-
tution are excluded. Their appoint-
ments are excluded from this Bill;
only their judgments are sought to be
validated.

Before 1 proceed further, may 1
invite the attention of the hon. Mem-
bers of this House to the relevant
articles oi the Constitution which
created the ditdeuity and which were
the subject-matter of the Supreme
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Court decision? Article 233(1) reads
as follows:

+ “Appointments of persons to be,
and the posting and promotion of,
district judges in any State shall
be made by the Governor of the
State in consultation with the
High Court exercising jurisdiction
in relation to such State.”

Now, the question arvse whether
selcction by a committee in  which
there were to judges and the judicial
secretary would be a  consultation
within the meaning of article 233(1)
even though the High court may have
sent the list prepared by the selection
committee to the Governor. That was
one question, The other question was
whether the word “posting” would
cover the case of transfer. The con-
troversy was that “posting” meant the
first posting after the appointment;
that it does not mean any order of
transfer which may take place after
the first posting, That was the second
controversy.

Clause (2) of article 233 reads as
follows:

“A person not already in the
service of the Union or of the
State shall only be eligible to be
appointed a district judge if he
has been for pot less than seven
years an advocate or g pleader
and is recommended by the High
Court for appointment.”

Therefore, for direct recruitment from
the Bar, the recommendation by the
high court was essential. If the hon,
Members will kindly refer to article
236, they will find that the expression
“district judge” is of a very wide im-
port and it includes several kinds of
judees. Article 238 reads thus:

“In this Chapter—

(a) the expression “district
judge” includes judge of a city
civil court, additional district
judge, joint district judge, assis-

tant district judge, chief judge
of a small cause court, chief
presidency maglstrate, additional
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chief presidency magistrate, ses-
sions judge, additional “gessions
judge and agsistant sessions
judge;”
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Avticle 235 would also be necessary;
the control over districy courts and
courts subordinate thereto including
the posting ang promotion of and
grant of leave 1o, persons belonging
to the judicial service of a State and
holding any post inferior to the post
of district judge shall be vesteq in
the high court, Therefore, if the word
“control™ includes transfer, then trans-
fer could be made only by the High
Court. If the word “posting” in article
233 did pot include transfer. than the
Governor could not pass an order
of transfer. It can on'v be the High
court which could pass an order of
transfer, because the power of control
over district courts belongs to the

high court, That was the secong con-
iroversy,

In April, 1953, the Government
made rul.es purporting to act under

article 309 for the appointment of dis-
trict judges in both the cases, wviz.,
where promotions had to be made
from the subordinate judicial service
and where there was going to be
direct recruitment from the Bar.
Under these rules, a selection commit-
tee was appointed consisting of two
high court judges and the judicial
secretary of the Government. That
selection committee had to make a
selection not only for promotion from
the subordinate judicial service to the
post of district judges but also for
direct recruitment from the Bar, The
selection committee had to place the
list of candidateg selecteq before the
High court, and the High court had
1o transmit the 1ist to the Gowvernor
who had to make the appointment,
This was the procedure,

One Chandra Mohan, an officer be-
longing tn the judicial service, filled a
writ petition in the high court chal-
langing the validity of these rules, and
his case was that the consulation with
the selection committee did not amount
to eonsultation with the High court;
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that it shoulg be the entire high court
which ghoulg have consultation with
the Governor. That was the point
raised, The High court upheld the
validity of the rules presumably on the
ground that ultimately it was the high
court which sent the list and that in-
volved gpproval, But Chandra Mohan
took the matter to the Supreme Court
in appeal, The Supreme Court said
that the selection committeg is not a
substitute for the High court and
therefore these rules are invalid both
under article 233(1) and article
233(2).

Shri Tyagi (Dehca Dun): Were the
two judges of the committee nomi-
nateq by the High court’s Chief Justice
or by the Government themselves?

Shri G. S, Cathak: It must have
been donc with the consent of the
High court; they must have been no=-
minated by the High court, 1 find
from the judgement of the Supreme
Court that even approval is mentioned
while transmitting; yet the Supreme
Court holds that this is not consul-
tation with fhe High court. There-
fore, these rules are voig and conse-
quently al] appointments made under
these rules are void. That js what
the Supreme Court said,

May I, with your leave, read just
a few lines from the Supreme Court's
judgement which will emphasis the
point that I am making?

“For the foregoing reasons, we
hold that the rules framed by the
Governor empowering from the
recruit District Judges from the
judicial officers are  unconstitu-
tional and for thal reason also
the appointment of resp ts so
and so was bad.”

A

The operative part of the judgment
says: o

“In the result, we hold that the
UP Higher Judicial Service Rules
providing for the recruitment of
District Judges are constitution-
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ally void and thercfore the appo-
iniments made thereunder were .
illegal.”

This is not a decision which operates
only between the parties or which
governs only the persons whose appo-
intment was challenged in this case.
This is a declaration of law made by
the Supreme Court which will apply
to all cases where consultation in the
sense defined by the Supreme Court
was not had.

I shall read a few more lines from
this judgment because there is some
misapprehension about what the
Supreme Court laid down and which
made this Bill, to use the language
of Mr. Banerjee, controversial:

“We would, thercfore, hold that
if the rules empowered the Gov-
ernor to appoint a person as Dis-
trict Judge in consultation with a
person or authority other than the
High Court, the said appointment °
will not be in accordance with the
provisions of article 233(1) of the
Constitution,

While constitutional provisions
say that the Governor can appoint
District Judges from the service
in consultation with the High
Court, these rules say that the
Governor can appoint in consulta-
tion with the Selection Commit-
tee, subject to a kind of veto by
the High Court, which may be ac-
cepted or ignored by the Gover-
nor...

The position in the case of Dis-
trict Judges recruited directly
from the Bar is worse. Under
article 233(2) of the constitution,
the Governor can only appoint
advoestes recommended by  the
High Court tn the said service"—
i.e. not recommended by the Selec-
tinn Committee.

The result is that all the appoint-
ments which were made without con-
sultation with the High Court, whether
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from the Bar or from the judicial ser-
vice, are unconstitutional. Further, all
judgments given by them would be a
nullity and would have no legal effect.

After this, a question arose in the

Allahabad High Court whether the
judgments given prior to the date
when the Supreme Court made the

law clear were not binding upon the
citizens. The full bench sat to decile
this and there was a conflict of view.
One judge said that even though the
judgments were pronounced before
the declaration of law by the Supreme
Court, ie. prior to 8-8-86, the judg-
ments would be a nullity.

Shri S. M. Panerjee:
the case? Jaikumar case?

Which was

Shri G. S. Pathak: Yes, that is
the only full bench case. But the ma-
jority of the judges said that during
the time when a judge functions under
colour of office and he is a de facto
judge and the defect in appointment is
not exposed—to use the language of
the judges—the judgments would bind
the citizens. This had to be considered
along with a decision of the Supreme
Court which said that...

Shri 8. M. Banerjez: What was that
case?

Shri G. S. Pathak: It was J P
Mitter's case. The dispute in that case
was what would happen to the actions
of a judge who has exceeded the age
of superannuation. This was in 1965.
The Supreme Court held as follows:

“If the decision of the Presi-
dent goes against the date of birth
given by the appellant, 3 serious
situation may arise, because the
casrs which the said judge might
have determined in the mean-
while wou'd have tp be reheard,
for the disability imposed by the
Conctitution when it provides that
a judge cannot act as a judpge
after he attains the age of super-
annuntion will introduce a eon-
stitutional invalidity in the deci-
sions of the judge.”
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Leave for appeal to the Supreme
Court has been granied in that full
bench case and the matter will be
coming up before the Supreme Court,
Either the appeal has been filed or is
going to be filed.

I wish hon. members to bear in
mind the date 8-8-86. Prior to that
date, the question would arise whe-
ther the majority view tdken in the
full bench case is correct or not. If
that majority view is upheld by the
Supreme Court, the judgments prior
to 8-8-66 might remain wvalid. But
after 8-8-66, when the defect was ex-
posed and when everyone knew that
there was no consultation with the
High Court as required by the Con-
stitution, their judgments would not
be valid. There should not be any
dispute about it.

Shri Tyagi: Why were they alivw-
ed to-sit after that date?

Shrl G. 8. Pathak: Because ilie
courts will have to function with the
ald of the judges. The courts could not
remain empty as there would be nu-
merous cases to be decided. So far as
the latter part is concerned, it is
necessary to validate the appoint=
ments whenever made since 1954, be-
cause if the appointments are invalid,
they could not pronounce judgments
even after 8-8-68 and five of these
judges are in the High Court today.
They were appointed there because
their appointments as District Judges
were valid. This is the position.

In order 1o remedy these defects, it
became necessary to validate only the
appoiniments and judgments. Tt is not
as if this Bill wants to introduce any
change in the law saying that such
appointments should be made in fu-
ture also, New ru'es will have to be
made for the new appnintments. By
this Bill. I am merely having the vall.
dation of the appointments made prior
to the 8th August, 19668, and also vali-
dation of judgments and all acts done
hy these judees: nnthine further. T
aleo want that the transfers should
aleo he validated, because instead of
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the High Court the Governor made
transfers. That was another decision
of the Supreme Court in which the
Supreme Court held that the word
‘control’ includes ‘transfer’, the word
‘posting’ does not include ‘transfer’.
This is the position.

Now, so far as the factual position
is concerned, I may be permitted to
mentioa it before the House,

Shri Nath Pal (Rajapur): How
many judges are affected.
Mr. Speaker; The howr,, Member

wants to know how many judges are
affected.

Shri Nath Pai: He is putting au
appearance as if the entire judiciary
has collapsed.

Shri G, S. Pathak: It is precisvly
for this purpose thati I am stating what
is the aclual position prevailing.

Shri Nambiay (Tiruchirapalli): 11_0'.'.-
can such a glaring mistake creep in?

Shri G. 5. Pathak: The glaring
mistake was committed not only by
the Government but also by the High
Court. Both of them were working
together and they were working in the
belief that when the Selection Com-
mittee prepares the lisl and makes
the selection, the High Court should
be deemed 1o have approved the
slection and therefore there was in
consultation with the High Court.
That is how this mistake has been
continuing since 1954. No one raised
the guestion in any court.

Shri Nath Pal: This is in your own
State, not everywhere.

Shri G. S. Pathak: There are
severa] States. In Rajasthan a Selec=
tion Committee was appointed con-
sisting of the Chief Justice, the Ad-
ministration Judge and another momi-
nee of the Chief Justice. A writ was
flled in the Rajasthan High Court.
There also the matter is under dis-
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pute. The matter now is in the Sup-
reme Court and, if my information is
right, the case has not been taken up.
I have been informed that it is pro-
bably because this amendment is
pending here. Now, ail the State Gov-
ernments were written to, after this
decision of the Supreme Court, and
we found that there are two appoint-
ments which might also be defeated,
in Mysore—the Chief Justice's own
appointment and one more. That is
my information. So far as the ques-
tion of transfer is concerned, almost
every State has asked for the amend-
ment of the Constitution so that the
orders of transfers might be validat-
ed. That is the position.

Shri Nambiar: The cntive jamls will
have to be thrown open.

Shri G. 5. Pathak: Yes, yes; if
there is no validation. That is why
we have brought in this validation Bill.

Mr. Speaker: There are those that
have been sentenced to death and
hanged.

Shri G. S. Pathak: I may inform
the hon. Members that numerous peti-
tions by way of writ have been filed
in the High Court and in one petition
bail application has been allowed in
a capital sentence case because the
death =ontence will be invalid by
reason of defective appointment.
Numerous cases are pending there.

An hon Member: Who is respon-
sible?

Shri G. 8. Pathak: Whoever may
be responsible, the people should not
suffer because, jf this mistake con-
tinues since 1954 and both the High
Court and the Governor had been act-
ing under a misapprehension about the
wvalidity of their laws then, in that
case, you cannot say that this was
something deliberate or done for any
ulterior purpose.

Sir, you wanted some information
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from me. 1 have taken informauon
trom the U.P. Government. There are
38 promotees selected by the Selec-
tion Committee in the years 1854-57
and 11 by direct recruitinent in those
years. Then there are 29 promotees
on recommendation of he Administ-
rauve Committee of the Judges.
Please remember that the Administra-
tive Committee of the Judges to which
this work of consultation might have
buen entrusted would be as legally
bad as any other Selection Committee,
because according to the decision of the
Supreme Court there must be selce-
tion by the High Court. As I said,
there gre 29 promotees on recomen-
dation of the Administrative Commit-
tee in 1961 and 1963. There are 116
promotees on recommendation of or in
consultation with the Administration
Judge alone. Then there 15 another
group of cases where about 100—I
cannot give you the exact figure—
Judges were not appointed jn the usual
way by the Selection Committee but
powers of Sessions Judge were confer-
red upon these judges under the Cri-
minal Producedure Code and then on
the recommendation of the Adminis-
tration Judge they werc treated as
District Judges—'treated’ in the sense
that though con-tifutionally they
would not be District Judges every-
one considered them to he District
Judges becausc they acquired the
powers of Sessions Judges on the re-
commendation made by an Adminis-
tration Judge.

It is pot a question of numbers. Even
if ten judges were involved, they must
have delivered numerous judgments
since 1054 and 1857. It is not a ques-
tion of appointment of one judge, two
judges or & hundred judges. The
judgments would be not only in civil
cases where decretal monies must have
been paid, properties must hawve
changed hands, rights must have been
determined and all those judgments
will be set aside and titles unsettled
and in criminal cases where people
have suffered punishment and sen-
tences have been executed..

Shri Nath Pai: You are trying 1o
impress the House by creating the
bogey of invaliation of judgements...
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Shri G. 8. Pathak: 1 will tell you
about the consequences and then sit
down. FPiease cu the ¢ q!
ces if you do not validate the past
appointments und past judgments and
orders o1 tranfer. All cases will be
re-heard, Certainly, judgments after
Bth August, 1966 will have Lo be vacal-
ed. Prior to that the judgments will
have to be vacated if the Supreme
Court accepts the earlier decision in
J. P. Mitter's case or the dissenting
judgment in the Full Bench case of
Allahabad. These writ petitions are
hanging over the heads of these judges
like Damocle's sword. They do not
know what would happen to them.
The number of cases tuv be re-heard
- would be numerous, properties would
have changed hands and so on and
so forth, as I have already stated.
There: may be numerous cases of
damages against the Government
itself on the ground that it was the
Government's agent, who was not a
District Judge and who could not be
protected as a District Judge, who
was responsible for all these changes
in the titles, imprisonment etc. ete.

n-

So far as the Judges are concerned,
without the removal of this uncertain-
ty it is not possible that the judiciary
in that State can funetion properly.
That is the position. It is very easy
to say that the High Court was wrong
or that the Governor was wrong and
so on and so forth, but look at the
inconvenience and hardship which the
people will suffer; look at the very fact
that so many cascs which were decid-
ed sinee 1054, wil' have to be decid-
ed again. This is the position.

Shri D. C. Sharme (Gurdaspur):
Have wvou over been a Judge of the
Supreme Court?

Shri G. S, Pathak: 1 submit that
this Bill shoulq be aproved by the
House unanimously.

Mr. Speaker: Mntinn moved. °

“That the Bill further to amend y
the Constitution of Indla, be '~
taken into consideration.”

Shri 8. M. Banerjee: On a point of
order, Sir. I tabled a motion under
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rulg 184 that the Attorney General
should be summonded and should be
asked to address this House under
article BB of the Constitution.

Mr. Speaker: I have got his motion
all right and I will put it before the
House.

Shri §. M, Banerjee: | have a point
of order on how it could be rejected.

Mr. Speaker: 1 am allowing it. I
have not rejected it.

| Shri 8. M. Bamerjee: It was not
‘virculated.
| Mr. speaker: I have goy it and I

fam allowing it.

Shri S. M. Banerjee: Are you al-
lowing the first motion or the second
motion?

Mr. Speaker: I um allowing the
tirst one, The second was barred, but
the second one also I will allow. I
will waive the delay. Now, has he a
point of order?

Shri Nambiar: The point of order
was about the admission. Now that it
has been admitted, there is no point
of order,

Mr, Speaker: There is a motion by
Shri Yashpal Singh saying that the
debate on the Constitution (Twenty-
third Amendment) Bill, 1966, be
adjourned. Is he moving it?

Shri Yashpal Singh (Kairana): 1
am moving No. 4 which says that the
Bill be circulated for the purpose of
cliciting opinion thereon by the 3ist
March, 1967.

Mr. Speaker: That wil, come ufter-
wards. Seo, No. §, he is not moving.

Shri Yashpal singh: No.

Mr. Speaker: Then comes Shri
Banerjec's motion that the House
resolves that the Attorney General be
summoned to Lok Sahha to give his
opinion on the Constitution (Tweniy-
third Amendment) Bill, 1986, and
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Government should take necessary
steps in regard thereto, Is he moving
it?

Shri 5. M, Banerjee: 1 am moving
it.

Mr. Speaker: Then, there is one
motion by Shri Yashpal Singh saying
that the Bill be refered to the Supreme

Court for its opinion. Is he moving
it?
Shri Yashpal Singh: I am 1ot

moving that.

Mr. Speaker: Then there is another
motion by Shri Banerjee saying that
the Bill be referred to the President
for obtaining the opinion of the
Supreme Court. Is he moving it?

Shri S. M. Banerjee: Yes, Sir; 1
am rnoving it.

: Then, Again  Shri
Yashpul Singh's motion that the Bill
be circulated for eliciting opinion
thereon.

Shri Yashpal Singh: I am moving
it.

Mr. Speaker: All
treated as moved.

Shri 8. M. Banerjes: 1
move:

(i) “This House resolves that the
Attorney-General be sum-
moned to Lok Sabha to give
his opinion on the Constitu-
tion (Twenty-third Amend-
ment) Bill, 1966 and Govern-
ment should take necessary
steps in regard thereto.” (6)

(i) “This House resvlves that the
Constitution {Twenty-third
Amendment) Bill, 1966 be
referred to the President [or
obtaining the opinion of the
Supreme Court under article
143 of the constitution on the
following question of law:—
Whether the judgements and
orders passed by the District
Judeges appointed by the
up Government where

these will be

beg to
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appointments have becn
declared ultra vires by the
Supreme Court in a recent
wril petitipn are valid or
not.” (T)

Shri Yashpal Singh:

“That the Bill be circulated for
the purpose of eliciting opinion
thereon by the 31st March, 1967." (4)

I beg to move:

All these motions are
before the House. We will have a
discussion on them: I will hear the
Members and then I will put them to
the vote of the House, Shri Nath
Pai. -

Mr. Speaker:

Shri Nath Pai: Mr. Speaker, I was
a little distressed to listen to the
presentation of his case by the Law
Minister,

Shrimati Renu Chakravartty (Bar-
rackpore): It is an understatement.

Shri Nath Pai: Yes. I was deeply
distressed, T should say, because in
the first place he has not missed a
sing'e opportunity 1o mis-siate the
law of the land, T am sorry that in
his cagerncss to persuade the House
to accept the Constitution (Amend-
ment) Bill about which I doubt if he
himsel® iy fully convinced, he has
tried to raise the bogies of all kinds
of dangerous consequences that may
follow, He has tried Lo refer to the
hardships of the people that may re-
sult il this amendment is not rushed
through. I am afraid, the people's
lot under his party's rule has been
of hardships; so. his shedding these
tears about the so-calleq hardships
were rather crocodile tears,

Shri D. C. Sharma: No, no.

Shri Nath Pai: I should like to
point oul to you, Mr, Speaker, first
the statement of objects and reasons

where he states;— )
“As a result of these judgement,

a serious situation has arisen
because doubt has been thrown

Constitution AGRAHAYANA 12, 1888 (SAKA)

(23rd Amdt.)
Bill

decrces, orders and sentences
passed or made by these district
judges and 3 number of writ peti-
tions and other cases have already
been filed challenging theip vali-
dity. The functioning of the
district courts in Uttar Pradesh has
practically come to a standstill”
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1 beg to submit that both these
statements are far from being accn-
rate. T am afraid, he should not take
my statement remiss if I say that
both these statements are not only
exaggerations but both the  stale-
ments are untrue. Seldom has the
statement of gbjects and reasons been
coucheq 1n such loose terms which is
go far removed from the reality thar
prevails in UP.

First of gll I would toke the state-
ment that the functioning of the dis-
trict courts in Uttar Pradesh has
practically come to a standstill, 1s
that really so?

1347 hrs.
[Sem1 SHAm LAL SARAF in the Chair|

According 1o the facts which he later
on supplied to this House, the figures
which he gave to us, it is only a cer-
tain number of appointments which
have been invalidated, It is not the
entire district judiciary of UP that
has been paralyseq as he sought tuo
meke out. It is gnly a certain pum-
ber and, if I am right, it is only 11
judges, out of which four were direct
parties to these cases, who have béen
directly affected.

1 think, the law of the land alsuv
be has mis-stated, I should here
like to say that whep he saig that the
judgements,, decrees, orders and sen-
tences passed by these judges, whose
appointments have been held irregu-
lar, are also invalid, 1 was deeply
embarrassed to hear an eminent law-
yer like him and the Law Minister
nf India making such a wide ,and
sweeping statement,

What is the law with regard to
judg t passed by a judge whose

on the validity of the jud t
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appointment subsequently comes to
be invalid? Is the law Bs he stated
nr is the law something different?
He has quoted Justice Mitter's case.
I think, he knows the case of justice
Ramachandra Iyer. Justice Rama-
chandra Iyer continued to be in the
High Court of Madras on the false
pretense that he had not reached the
retiring age. He continued to deliver
judgments, hear case and pass orders
in the court. When his younger brother
had completed and celebrated his
sasthiabdapoorthy, the elder brother
was still 58 years of age. This matter
was brought to the notice of this House
and the necessary proceedings were
taken Later no, Justice Ramachandra
Iyer had to retire,

1 do not go into this sad episode.
It was g lamentable lapse on the part
of 3 man who was not qualifieq but
whg continued to cling to office, This
is a malady which is not only limi-
ted to High Courts. We see its bla-
tan{ example on the Treasury Ben-
cheg ¢very day. But you know, Mr,
Chairman, ang the Law Minister
ought to know that the judgements
passed by him were not invalida-
ted., In a collateral proceedings judge-
ments cannot be invalidated. It 13
only when a quo warranto has been
taken the judgement can be wvitiated,
not subsequently if the Judge has
acted defacto. I think, I am quoting
the law here correctly. It is the majo-
rity judgement in the Allahabad High
Court that accept where the judges are
directly parties ag to their appoitment
or as to their character when the
judgements can be vitiated. in colla-
teral proceedings where the appoint-
ment is not question.......

Shri G. 8. Pathak: That is only one
proposition. There was another pro-
position laid down by the High
Court which you will kindly read.

Shri Nath Pai: [ will, I say the
law of this country is very gound. It
bases itself on the law and practice
in the United Kingdom, The practice
in the Uniteq States of America and
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Canada, where we follow the basis of
the common law, is identical that the
judge's appointment may be subse-
quently found to be invalid, uncon-
stitutional or illegal, but you cannot
invalidate—how can you?—the crimi~
nal proceedings in which 3 death
sentence was passeq pgainst a crimi-
naj offender. But ig it possible, there-
fore, to restore the man to life? No.
This judgement, whatever the valida-
tion or invalidation of the particular
appointment, stands, That is the jaw.
1 do not think that he should have
stated that every judgment has becn
vitiated, It is not so0; it remains
valid, That is a very cleay law,

He quoted the majority judgment
in the Allahabaq High Court; he tried
to fight in the House to get his amend.
ment accepted by saying that one
judge has dissented and he has cast
some doubts with regards to the vali-
dity of the judgements, orders and writ
petitions heard by these judges. I
want to take a very serious point after
telling him that it is far from being
fair to the House, it is almost irrespon-
sible to state.......

Shri G. S. Pathak: If you will
allow me, I would like to say this, I

have very clearly stated tha!, afler
the Bth August, when the Supremc
Court delivered the judgment, the

position will be very different be-
cause the law was made clear ihat
the defect in the appointment wag ex-
posed. The controversial area is only
prior to 8th August when it was not
known whether the appointments
were valig or not and the full Bench
was concered with appointments prior
to 8th August, prior to the exposure
of the defect

Shri Nath Pal: The general proposi-
tion which 1 tried to make has been
upheld in this case. I could not et
an easy reference from the library.
It is so difficult to get quick referen-
ces when you need from time tg time,
and when you have to confront an
eminent lawyer like the Law Minis-
ter. The principle underlying them
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has been applied to certain cases, I
think I wanted thig case of Pullan Be-
hari. Kink Emperor, 15 Calcutta
Law Journal full bench judgment. in
which p similar question had come
and it iz well established. I would
like you to help me to get that pe-
ference ang 1 would read you the
relevant chapter about it.

Mr. Chairman, why do all these
things happen? 1 would like to draw
his attention because this a deeper
malady. You say that appointments
have been made wrongly, It 18 a
constant practice in U.P, and in some
States, I know, unfortunately, 1o
tamper with the ndependence of the
judiciary by tampering with the ap-
pointments, Mr. Chairman, I am quite
sure you have seen what the Law
Commission had to say about this, The
malady begins with the tampering of
appointments. This is not accidental.
The present executive has made it a
practice, has made a virtue of it, This
‘has been a thorn in the flesh of inde-
pendent judiciary. They have tried to
control it by having hand-picked men
to fill the vacancies, I would like to
say this. At the opening of the Sup-
reme Court, Chief Justice Kanig had
this to say about this pernicious prac-
tice, It ix thig practice that a Selec-
tion Board was created in UP, con-
sisting of the Judicial Secretary and
two judges. He could not give a cate-
gorical reply whether the High Court
Chief Justice wag consulted, He saiq,
‘ves’, but it was such a mild ‘yes’, an
unconvincing ‘yes’. That made it
very clear...... (Interruptiong) 13
can be mild and also true.

You can say that he was embarras-
sed hy the question of Mr, Tyagi who
asked whether the Chief Justice had
been consulted with regard to the
choice of the two judges who were o
be the members of the Selection
Board. What do we find, Sir? This
is how this pernicious practice conti-
nues, -
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1 am now quoting:
“In order that the Supreme

Court may have the full assis-
tance in its work, the High
Courts will have to be gtrong in
their personnel. For some years
before 947, there was g policy
to appuint members of different
communities, in some pproportion
in the services, including the
High Courts, In theory, it ap-
pears to be now accepted that ap-
pointments will be only on

merits. The policy, however, does
not appear to have been com-
pletely abandoned, We hope

that political considerations will
not influence the appointments to
High Courts.”

I want to remain him against of this
malady. In the Law Commission they
have pointed out this. ] am reading
from the Law Commission’s Report,
from page 69, What is this glaring
indictment against the practice of the
executive, about the appointments of
hand-picked men, ineligible men, gub-

men?  (Interruptions).
Shri G. S. Pathak: 1Is it the first
Report?

Shri Nath Pai: This is “Reform of
Judicial Administration, Vol. 1, Chap-
ters 1-20, page 69.

Shri G. §. Pathak:
party to it

Shri Nath Pai:

“The almosl universal chorus
of comment is that the selections
are unsatlisfactory and that they
have been induced by executive
influence, It has been said tha'
these selections appear to have
proceeded on no recognizable
principle and seem to have been
made out of considerations of
political expediency or regional ot
communa] sentiments”

Finally 1 will say this. This was:
what the former Chief Justice of Tndia.
had said:

“The Chief Minister now has

a hand, direct or indirect, in the

1 was probably a

1 would read here:
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matter of the gppointment to the
High Court Bench. The inevita-
able result has been that the
High Court appointments are not
always made on merit but on
exiraneous considerations of com-
munily, caste, political gffiliations,
and likes and dislikes have a free
play, This necessarily encoura-
ges canvassing which, 1 am sorry
to say, has become the order of
the day.”

This is the underlying malady
with which we are confronted, Now
he wants to get an amendment pas-
sed. To regularize what? To regu-
larize the failure of the Government
in upholding the provisions of the Con-
stitution. He has been trying to take
an umbrage under the fact that two
judges were associateq and, there-
fore, he made a statement that the
High Court has been remmiss, Is that
the thing? No. This kind of fieti-
tious committecs are created, go that
right from the lowest rung of the
judiciary to the highest level possible,
they can have judges who will not be
looking to the law of the land, who
will not be looking to the previsions of
the Constitution but will be passing
‘judgements which come in handy for
those who are in power,

1 would normally have restrained
myself from participating in any de-
bale in this session bul one could not
sit idle when one sees whap he s
asking for, He is asking for an
amendment of the Constitution. For
what purpuse? The Constitution is
not to be easily tampered with, The
«Constitution  is not sought to be
amended to regularize the irregulari-
ties and illegalities committed hy the
executive, It is only when the need
is so imperative, over-powering, and
.convincing, with regard to social ob-
jectives where the Jaw of the land
is' lagging behind—imperative social
changes—that the Constitution hag to
be amended. They are making a
mockery of this provision of amend-
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ing the Constitution—Article 288—
Just by coming whenever they are jn
the wrong, Now like a clever judge
he tries to say a very nice sentence,
which he said and which is likely w0
recommengd itself to 3 member who is
not alert or who is not on his guard,
It ig this:

“It is with & view to implemen-
ting the judgment of the Supreme
Court that I want to introduce
this amendment.”

Mr. Chairman, you know that such an
appeal is likely tp find itself to be
acceplable to you, to me and to any-
body, if we do not go behind.

1 was wanting to conclude in this
matter about the whole procedure of
appointments. I have cited the prac-
tice in the Supreme Court and the
High Court, I now conclude with this
chapter of it by quoting:

“If the State Ministry (Minis-
ter in the State Government)
cortinues to have a powerful voice .
in the maiter, in my opinion,
in ten years' time...."

This is a High Court judge giving
evidence before the Law Commis-
sion,

“_..in my opiniun, in ten years'
time, or so, when the last of the
judges appointeq under the old
system will have disappcared,
the jndependence of the judiciary
will have disappeared ang the
High Courts will be filleg with
judges who owe their appoint-
ments to politicians.”

Here is a warning, This warning
has come to us today. What happen-
e¢d in UP? Now we have the Law
Minister of India coming and asking
us to regularize these practices. I
want to warn this House—I will have
an opportunity, T think. when he
comes to the Thirg Reading of this
Amendment Bill, to speak—that this
House should not be a party to this
kind of an almost flippant

dment
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af thgy Constitution. In the first
-place, there are only a few judges who
are affected by this and they can
Pe alternatively provided. This
of g large numbey of judgements and
orders passed being inviidated is
not tenable if we Jook to the cur-
rent practice. He has no reply to
the cases decided by Justice Rane-
chandra Iyer,

14 wrs.

Shri G. 5. Pathak: H.ly I just in-
nwerrupt for a minute?.

Shri Nath Pai: Yes.

Shri G. S. Pathak: [ am very grate-
fu] to the hon. Member for allowing
me Lo intertupt

Shri Nath Pai: [ hope he will teach
his colleagues also  to practice this
gallantry when 3 Member wants to
‘muke a point.

Mr. Chairman: 1Is the hon. Minister
<lurifying some issue?

Shri G. 5. Pathak: I just want lo
mention one fact. Probably, it is not
within ths hon. Member's knowledge,
“The case of Shri Ramachandran never
-came before the Supreme Court, and
the Supreme Court npever decided
anything about it

Shri Nath Pai: The hon. Minister
in absolutely right this time, But what
1 was trying to say was this. 1 was
citing g concrete example, Here was
a judge who was continuing in the
office, and his continuance in office
{ater gn was found to be totally un-
<onstitutional. 1 hope I am right on
that point, In the interlm period,
thay is, after he had reacheq the age
ol retirement when under false pre-
tensions he continued to be in the
chair of the judge, he delivered a
large number of judgements, and those
judgements have never been held to be
invalig or unconstitutional

1 would, therefore, say that these
dJudgments prima facie or per se do
not become invalid; they continue to
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be valid except in a particular case
where the judgment was dellversed by
a judge whose appointment was chal-
lenged. 1 woulg plead with the hon,
Minister that there are several other
means open to him regarding those
unfortunate men who had got pro-
motion. I have already pointed out
the methods of this promotion and
appointment. They should never
commend themselves to You and to us
if we are keen on having some liber-
ty left in thig land. This kind of
procedure, far from being regularised,
should be struck down, and Parlia-
ment should be the one body which
should not be a party to the en-
couragement of this kind of flilppant
tampering with the independence of
the judiciary,

Then, I would submii that the Con-
stitution must not be so light-hear-
tedly sought to be amended in this
House. I want to make 5 plea that
this should not be made a party issue.
Whenevey the Constitution 1is at
stake, we should forget our loyalty to
this party or that party and we
should reming ourselvey of the fact
that our first agnd elmentary ang pri-
mary duty and loyalty is to the Con-
stitution, Even Parliament takes ita
place under the Constitution, This is
the law of the land,

1 would, therefore. say that we
should not be misled by considerations
of the inconvenience to a few indi-
viduals. We have to guard the inde-
pendence of the judiciary for a long
time to come. We have to see that
the sanctity of the Constitution is not
tampered with by Government
or the executive being allowed,
whenever it suits its convienence, to
come before the House, use their
majority and have the Constitution
amended, 1 hope that my plea for
taking this matter very seriously and
resisting this amendment wil] be taken
note of,

Regarding those unhappy indivi-
duals, there gre a thousand means
available to the hon. Minister. I shal
just yecall one incident before 1 eon-
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clude, During the tenure of office of
the late Pandit Jawaharlal Nehru, a
Bill was sought to be brought before
this House giving amnesty—I hope my
hon, friend Dr, L. M. Singhvi would
recall this—whole-hog amnesty to
the then Government for the illegal
acta that might have been done by
the executive following the emer-
gency, when the emergency was to be
lifted. We told the Prime Minister
that thig kind of thing would be anu-
logous to the enabling Act which the
Reichstag passed under the gegis of a
manp who came to be known as
Schickelgrubber Adolt Hitler. This
phrase so worried the late Prume
Minister that immediately Shri M. C,
Chagla wag adviseq to look into the
whole matter and the Bill was drop-
ped,

Even gt this late stage, may I make
a plea with the Law Minister that
he may consider whether he has no
other means of regularising the su-
calleq acts, and whether the indivi-
dualg cannot be protected in any
other manner under an ordinary law
and whether jt is necessary {o amend
the Constitution? 1 think we should
not give our consent to this king of
tampering with our Constitution,
Other measures can be thought of
with regard to appointments. But
certainly that is not the issue before
this, House, I hope, therefore, that
my hon. friends, irrespective of their
party loyalty, will support me in my
plea that we ghould not give our
consent to this tampering with our
Constitution,

Shri Joachim Alva (Kerana): I
support the Bill moved by the hon.
Minister of Law for amending the
Constitution. This Bill is called the
Constitution (Twenty-third Amend-
ment) Bill. But I would like Govern=
ment to move as few amendments as
possiblr to the Constitution, whether
it be in the life-time of this Parliament
or in the future,

Shri Nambiar: Already we have
bad three in a period of 19 years.
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Shri Joachim Alva: This 23rd
amendment is in the long line of lists
of amendments. I would like that we:
should move fewer and fewer amend-
ments; for, if the number of amend-
ments is less and less, we should be
adding more grace to our Constitus
tion.

The hon. Minister deserves to be
congratulated for having printed a
small hand-book embodying the Cons-
titution of India. It is a very handy
book. In fact, the Constitution should
have had as few articles as possible,
just like the American or the Russian.
Constitution. In the old days I used
to carry in my hand-bag all the three
Constitutions, but I found that our
own Constitution was rather bulky,
while the Soviet Constitution, I think,
had less"than 15 articles, if I am not
misiaken and the American Constitu-
tion contains less than 25 articles; T
am giving these figures from memory.

In our Constitution, the fathers of
our Constitulion have incorporated
s0 many articles. So, we find that
the Government of India are coin-
pelled to move amendments not all
because of any sins they had com-
mitted but because of some lapses
which others have committed or
which the other branches under them
have committed namely the States of
India or perhaps because of some lit-
tle mistake that we may have com-
mitted by not having been present in
the House when any vital issue was
being discussed here. The Constitution
is a very sacred and important gocu-
ment. Forutnately or unfortunately.
this piece of jegislation has come be-
fore ws on the last day or al-
most on the last day of the ges-
sion. But 1 would emphasise once
again that the Constitution is a very
sacred document and must not be bur-
dened with so many amendments,

1 would consider our aitempt 1o
tamper with the High Court judges
as one of the gravest crimes of our
land. The High Courts or other Judges.
and the Supreme Court are our only
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source of seourity and they are the
sheet-ancher of our democracy. The
day we tamper with it in any shape
or form, either in the matter of ap-
pointment or in regard to the charac-
ter, nature and integrity of our jud-
ges, shall be our day of doom indeed!
Qur Parliament shall not be worthy
of its status if alongside us there are
High Courts or Supreme Court where
we have men about whose character
we have doubt and about whose inte-
grity we have suspicions or in whom
moral courage is found lacking.

Lord Denning had come to India in
December, 1963, [ remember that day
very well because I have taken some
interest in law courts, lawyers, jud-
ges, criminals, convicts and so on, and
in fact, some of the convicts who were
in jails and who had been sentenced
to death weére my best friends, So, I
used to take some interest. Unfor-
tunately, however, I have come here
now, I wish T had gone back to the
law courts. I would like {o encourage
ang urge my hon. friend Shri Nath
Pai also to get back to the law courts
so that we poor Members of Parlia-
ment could earn some money hones-
tly through some briefs in our career
so that we could keep our life mov-
ing when the amenities as M.P.s are
so few.

Lord Denning was accompanied by
his wife. Unfortunately 1 was not able
to meet either of them. You know
who Lord Denning was. He was the
man whom the then British Prime
Minister, Mr. Macmillan had askeq to
write 5 report on Mr. Profumo, which
ultimately finished off the career of
that Cabinet Minister. Lady Denning
caidl something very important and
which is worlh remembering. She said
that the VIPs should remember that
they should not indulge in any trivia-
lities or in other words that no tri-
vialities should be associated with
them. There is a great deal of truth
in that statement. We often quote
the British maximum but we do not
practise it. We quote it whenever it
suits us but we do not go after that
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in fulfilment. So far as the triviality
in regard to the appointment of judges
or tinkering with our Constitution is
cocerned, we must take care to see
that there is no triviality associated
with the judges. Of course, I solidly
support Government in their move to
amend the Constitution, but I want to
chare these few remarks with the
House.

The character and appointment of
the judges is something very impor-
tant. We must not pollute the very
source of justice, and that source is
the appointment. We had that unfér-
tunate case in the Madras High Court.
My hon. friend Shri Nath Pai has
already, referred to it Unfortuna-
tely in our country this question of
age is a rotten affair and I shall come
to that later. When a judge was ap-
pointed in the Madras High Court,
a whole body of rules was changed
by a Minister there who is a VIP
now so that his cousin or brother-in-
law or some relation could become
a High Court judge. The Hindu of
Madras wrote a very strong editorial
about it and said that we could not do
like that and we should not appoint
judges in that manner. We cannot ap-
point all kinds of individuals to that
high woffice; we cannot appeint our
cousins or brothers-in-law as judges
unless they are men of merit and
character and some legal stuff. That
is something very important to re-
member.  Besides, we wani men of
courage also pow. We do not have
such tvpes of judges now,

T had veferred curlier on the floor
of the House to that Bombay High
Court judge who tried that long Blitz
case: the case wenl on far a long time,
but the plaint'f was not called at all
in the box. It was a very rare thing
that the plaintiff was not called into
the box. We alwayes look out for a
defamation case when we can pyt the
plaintiT into the box and fire him
and cross-examine him and so on. But
that was not done in that case, The
plaintiff was no less a map that one
who is the chairman of a large bank
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now. Rs. 10 lakhg were take as loan
by a cousin of trying judge trom an-
other place, when the case wag, actua-
Iy on

These are things which we cannot
accept., Like Caesar’s wife, we have
1o be above suspicion; like Caesar’s
wife, we must look very respectable
and above suspicion. If Judges go
on behaving like this, what can we
da?

‘We have had enough charges of cor-
ruption, nepotism and other things.
Let us keep the High Courts on a sac~-
red pedestal. Let us keep our hands
off the High Courts; let us keep our
hands off the Supreme Court.

1 was the only member who said on
the floor of the House when the Viv-
ian Bose Report came up here for
discussion that il was very regretta-
ble that the then Chief Justice of
India—he is no more there—attended
a tea party in honour of his 60th an-
niversary—I have nothing to say
about their celebrating their 80th
birthday-- let them duo that as they
like and I wish them many more re-
turns—given by gne of those involved
in the Vivian Bose inguiry. This is a
scandalous state of affairs. It has never
been done in Great Britain which still
has got great traditions.

This year when we were in the
Commonwealth Parliamentary Con-
ference, we had the honour to meet
the Lord Chancellor, Lord Gardiner
and others, They are a very charming
sel of people. We have also amongst
us great judges, man like Patanjali
Shastri Sudhi Ranjan Das and others
! cannot name all of them.

1 was the only Member of Parlia-
ment from my Congress Party whe
was present in the Supreme Court
when the great Shyama Prasad Mook.
erjee was put on trial. It was one of
the greatesi trials we have had. I then
belt that there was no case and he
would be acquitted. Later on when
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I met the then Chief Justie, he asked
me, ‘How did you come to that con-
clusion before!' I said There was no
case which would have held water.
The prosecution must not put up a
case in which the prosecutor himself
believes that there is no case. That
was what happened in the case of
Shyama Prasad Mookerjee, the grea-
test orator this House has had. Both
he and another M. P. belonging to
the Ram Rajya Parishad were acquit-
ted.

There is another episode, this one
concerning the late Mr. Justice Kania
who became the first Indian  Chief
Justice of India. There is a story con-
cerning the appointment of that Chief
Justice. My friend, Shri Raghunath
Reddy of Rajya Sabha, who was also
there, knows, We were there in the
Queen's Party at Buckingham Palace
when I met Sir John Beaumont, one
of the great judges of India, who
retired as the Chief Justice of the
Bombay High Courl. He said ‘T re-
commended Mr. Setalvad to be my
successor as the first Indian Chief
Justice of Bombay. We all know Mr,
Setalvad. He is one of the most dis~
tinguished of our lawyers. When he
came and spoke in this House on 2
Constitutional issue, he thrilled us
with his mastery of facts. He can be
on the top of the legal world any
time. He is @ man of character and
calibre, 3 great man who has kept up
the highest (raditions

Sir John Beaumont said, ‘I recom-
mended Mr. Setalvad to be my suc-
cessor. Bul he would not agree where
upon the Secretary of State for India
recommended a British successor, Sir
Leonard Stone. Justice Kania was the
geniormost among the Judges. He was
angry with me and did not speak te
me at all there after. He thought that
1 was resposible for all that. He did
not know that I had nothing to de
with that.! Of course Justice Kania be_
came the first Indian Chief Justice of
India. He was a very great man. ¥
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mention this because it has come
straight from the horse's mouth.

Regarding the appointmen! of dist~
riet Judges and magistrates, we must
see that the highest traditions are
maintained and that there is no de-
parture from constitutional regulation.
Their competence for the job.and no
other consideration should prevail.
You cannot just make a man a judge
or a magistrate because he is the
brother or son or cousin or class-mate
of 3 VIP, That ghould pot be done.
These judges have to be men of cali-
bre, character, competence and up-
rightness  After all, there is God
above and they have to account for
their actions before Him, before the
seat of conscience, So on no account
should there be any departure from
these standards.

In regard to age, I am sorry to say
that the anly community in India
which correctly notes the date of birth
i® my own ity of R
Catholics. When we are baptised, the
date of birth is immediately entered
in the Church Register. We cannot
fool with that de . A neph
of mine once got into trouble over
this. He was a government scholar
and this trouble arose. But here I find
that people with grey hair coolly re-
cord their age as 45 People aged 65
¢laim that they are only 45 and so on.
It is time that Government compelled
every mother who bears a child to
have the correct date of birth properly
recorded in the books of government
s0 that al |east from 1967 onwards
350 that there shall be no tomfoolery
about the ages of our children, We
must have very high standards in thir
matter,

‘There wus another aspect also. We
do not want Judges to be very sensi-
tive. We wany them to be men of
calibre angd character who will not
flinch from their convictiona. Mr.
Justice Lindsay, the Associate Judge
of the Supreme Court of the UBA
who was here recently said that the
only Judge 1o deliver a dissenting
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judgment in the South Africa cuse
was an American Judge--I forget his
name. For an American Judge 10
write a disserfling judgment on the
colour prejudice question requires
lot of courage. We have also the
example of a great and eminent judge
of our country, Dr. Radha Binod Pal
who wrote a dissenting judgment in
the famous Tokyoe Tribunal judgment
regarding war judgment criminals.

1 am mentioning all this {o empha-
sise that we must have as our Judge:
men who are persons of courage, con-
viction, competence and integrity, who
will not stray from the path of their
duty. Today we are in a little mes.:.
Uttar Pradesh I am sorry to say--
Uttar Pradesh, that is Bharat—can be
a leader to all of us in many things
but sometimes, it misleads on many
small matters also.

Mr. B. G. Horniman, one of our
greatest journalists was ordered to be
arrested and produced before the
Judges of the Allahabad High Court.
Mr. Pathak as a lawyer will know
that case. What for was it? Mr. Hor.
niman wrote a very inoffensive little
article which was considered as con-
tempt of the Allahabad High Court
Judges. Again Sir John Beamount
came to his rescue. He said, T ghall
not let Mr. Horniman be subjected fo
the tender. mercies of the two Euro-
pean ICS Judges of the UP Court)
Even when Mr. Horniman was dead,
they would probably have wanted his
dead body to be produced before the
court for contempt.

Judpes to

30 we do not want our
be very sensitive,

We do not want Judges to coun-
tenance the practice of their sons or
nephews or other relatives appearing
before them on fat briefs and arguing
cases, We want the highest stan-
dards of impartiality and@ prdpriety
to be maintained. T was active for
nearly 10 years at the Bar and I have
seeni things for myself. We ahould
keep our hands clean. That is the
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only way to engender confidence and
respect.

Here I would also lo pay a tribute
1o Mohammed Ali Jinnah. He was a
ureal and courageous advocate. Once
he was appearing and arguing before
a European .Luﬂge in the Bombay
High Court. The Judge al onc stage
told him, ‘Mr. Jinnah, T am not a third
viass magistrate.” Quick came the re-
tort from Mr, Jinnah I am not a third
class lawyer.” Mr, Jinnah was & man
of great courage. Whatever may
have been his political views which
led to the creation of Pakistan and
all that division which took place in
which the British took a leading part,
he was a great gdvocate. When he
died, the Bombay High Court owed
him & wvete of condolence. But no
such condolence was offered. At the
time of death, we must forget all our
anger and enmity. It was our duty
to attend funerals of both friends and
foes just as when there is a marriage
in our neighbour house, we ghould
join in the festivities and offer good
wishes, even if we have enmity. We
should not carry our controversies
unto the grave. In this respect, T must
say that the Bombay High Court,
which is the best High Court in
India—I am not forgetting the
Madras and Calcutta High Courts—

Jost  that grace when it did
not make a reference in memo-
ry of Mr.  Jinnah, who was a

brilliant advocate practising before it
for many many years, who was one
of the greatest lawyers of that time,

1 would conclude by narrating one
‘maore inéident. The Chief Presidency
Magistrate, Bombay, had a case In
which the lords of journalism were
invalved. That Magisirale had the
esurage 'to call a spade a Spade. Mr.
®heani deserves all credit for it. IL.is
such Judges and magistrates with
wich calibre that we shall  always
want'in this country for the proper
administration of justice. We must
have in our judiciary men of the
highrest calibre and character, cem-
petence and courage, so that we .can
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maintain the highest stndards in the
judiciary.

With these words, I pot only sup-
port the Bill but I hope that Govern-
ment will bear all these things that I
have said in mind.

st |Ya ey (79%.) A4t
wZ, 4 AT 34 F @7 & fx feepma
& WY maET T ANy g7 AW
BEY AfANA N A W T e 1 oar fw
zwiT wiE Arqar o 7 wwe w7 R fw
1A AORTT Ff Awe § wfagm w0 7.8
597 A4 &, I qg I HI FET,
T gATH ¥ FE 047 ofrawq g @
fra® a9 7 wfgarm &0 Framwi s
TR A1 TAA FT wrAVEHEAT AT R,
aa 7 wiager w1 ofasdq qam ¥ s
%, #few faw sdwfon & g9 we
W% A Ifas et 2% My sfaaa
#1 qfraws gfaar & =@ & ghaa
# &, ey w0 adt fod ) g sqmae
0T 5T 3w & woerT A o ave 7 &w
® S & AW 97 /1 gAAwfas
F.91 %1 w7 @ §, foa avg & qw H-
grrar & arq ardy wfaifoa & ==
77 R, 3 TTE ¥ 9UT GG £THI K
A w0 23 ¥ fay wreere gfona §
aftags &7 & o7 €9 aea & e
R I C -

ax AeAF Fr ¢, HF s AT
w1 7 % g e o, e faa-
famrt 2% 2. 5a% fad Faeaxe Y3 8,
afreaur 7 w5307 757 G0
17 e it wim s gfaa A & faw-
TH U5 WA F THT ® AT A
qaz = fem wrm, & aff avwen fr ag
w71 1A § WTSAT AW AT
@ frgem § o 7 & TE AT
®TA A TF A0 §, 77w of A goe-
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g7 74} &, F1€ 197 78) &, i afa
a w7 syefmact famage g7 afaqt
¥ 219 =1 fadtar a7 61 &, 7 AR
zar &, % &% ox; faaed & gvar g f
THA F fAqie § @Y7 Avere AR
®1 fa1da % (wa A T @i A ¥
#m faar AT & w7 34% w97
frgs fer o =4 &1, ot @faae &
famis fagsx fvg o1 @, wor 3460
Y BT 37 F oy Aty AA AL AT
Trm &g A ITTALIN F WA
-agl & Ha1 AT 3gt F wATC AT AR F
7Té ®IE § ATF §, qF QAT ¢ P
HTA §, AR FF FT AIA g% F BAAT
F & aifoer w0 oA § Wl 3aw
qUagH e @ &1 Sifow £
F& rrrgarfusr & wfascl 51 QU aw
F TR A1 29w § T fgmr v

¥ q@ir wigan § wa7 WG ¥
g wrk w70 tfer JfY §, Ao §
ag amaT st g fw far o=
fagferat gf & °m wrqa gwr & fx
Li=12 A6 & areer & AfFT Har
AT w5 & 5 37-38 & AMY §,
AR 3F MWK AT AE § §AF AT
G 3 fefaw § 3Tt qu o

feqm ¥ guosar ¢ fr o7
"R & afgew ofrode fKar gar &,

7z A0 gaifedr & owmm, & g

Trdt &% wrt w71 9, 92 Afaars Args7
a31 ®1 ORIWIET A WO GEr AR

fer - wa qdts w1 & wmar
T A 5 70 74w oy o frg v
A A1) TF AT WA@ AT E, F oA
- ¥| AORIT i FEAT Agal § (& gw qaw

T i cFTAT AEA & A H w0 A0

zgqeqr gad A7 AG AAY §1 A A
azi 97 fra 1 w1 T &, 37T FATT
¥ ¥ o Taw @ 74 @ fr faa
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Bill
e T AS N 3w F12 o ad) orE R
7z ZTAA AR

¥ AEA@ /40 0 7 [GAT AqTRAT
FoAag eIl AT ¥ §, g A gRI 2
fe fes® f&ai yaz 23w &1 g7 7
72t 370 g€ 1, ag FRZAIA Wiz
far ga whi@om & ar avem A ar,
Afew 1% % ¥ gaardi & oy fs A
AT AT agi 570 g€ & Wy W
naa ®H &1 Aqafas w1 23 % fqn
FEW 7 I° & qFET FAT
fam g i F e AT A7 a T g™
wrar & f dfawm % 7z 97 gavm
frar a1 a8 oF T o §,
dfqu #1 wre s =fgy ) W
% A< i e & A v e
9T 38 groa ¥ afcrg afY vy wifeg
wafs o ®E qwr w e 8
o Bt 147w fear §, fowr
TR e ¢ ar o 58 &
fiar war &, 9E™ I sqargr Sifwy |
Wt aga wravas §, & augar g fw
qg IT T TEET §, W Afewe
mrwﬁr&aaﬁ@m&mqmﬂr
& i g arir sfsamgar safeqy g,
RT3 &femgat & gafeaa swaar
# qfiei fis wrfare v sifingor )

wom var ¥ 7 enfad & sgm e

T T AfAa & " Afama w6
wizT &€ Yz wif dar wear. fooa;
FAT |91 AT W mrAAla AwEg ¥
s o fur ffﬂ{ g7 geig 1%,
®1 T qAAT 1 A1 DE T Fefaar

ER LR AR AR SOELE £ i

afl & €8 T LA FE ¥ W
A A | AT A 7S £ % T hEA,
Fefuaf, 91 37 mem frqwa go w5 &
& &, 7 3% Wy, ar & angm g v
Afeam #  ofmaa &1 wqawgwar
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[sY w< qivia)

wagt 9¢ A v wifge WY faaq &
HARTT IT0T ToATGERe A0 wrfgn,
aoar g8 2 i sgfafome w1 am ad
W AW widT e ey fEw 4,
WG H( qL4( AT § A 5F 7 44T 97
T |

zafaq afasa s gg argaafvaqa
AT ATEA WY T T F7 54 TEq1 47
I K€ F A4 K0 7Y wifAg w @
graqg 7 aw fear @ g7 meEl &
q1q & 38 JfaarA F weET w1 fagy
FIATE |

1426 hre.

Dr. L. M. Binghvi (Jodhpur): Sir,
after the Constitution (Amendment)
Bill was irtroduced, it was kept in a
state of suspended animation for
somelime «nd hopes were aroused in
the country that for once saner coun-
sels might prevail on the Govern-
ment. Onc: hopes were aroused that
this mattes would not be taken up so
lightly and that the Constitution
would be uzcorded the respect that is
due to this sacred document. It is not
adjudging ns between pervire judges
and those \Jirectly recruited...

o T Www W ( ATOEE]) |
wwrafr axvea, wew & wrw G B

Mr. Clubrman: Lei the Bell be
rung—now there is guorum.

Dr, L. M. Binghvi: It seems 1o 9o
that the point at stake is far more
serious and profound: are the facts
placed before us in support of this Bill
be correct and do those facts justify
the bringing about of a constitutional
amendment? 1 would like to refer to
the expictation that was groused by
the decision of the Government to
suspend action in this matter and to
obtain the opinion of the Attorney
General, and since he was not avsil-
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uble, the opinion. of Mr. Setalvad, the
former Attorney General. The hon.
Minister should tell us what that opi-
nion was, whether their opinion was
ever obtained or not and whether this.
Bill is being brought before us in
consonance with the opinion of Mr.
Setalvad. It is heartening and grati-
fying that while in this country we
may disagree violently on many mat-
ters, in the matter of amending the
Constitution the Opposition parties and
indeed e¢ven the Members of the rul-
ing party have been united. While Mr.
Alva prefaced his remarks that he
supported the Bill, he had not one
word to say in support of this Bill and
all that he said runs completely coun-
ter to the very principle of the Bill
and to the suggestion that this Bill
snould be passed. The statement of ob-
jects and reasons appended to this
Bill says:

“Appointments of district judges
in Uttar Pradesh and a few other
States have been rendered invalid
and illegal by a recent judgment
of the Supreme Court on the
ground that such appointments
were not mede in accordance with
the provisions of article 233 of the
Constitution.”

In snother judgment, the BSupreme
Court held that the power of posting
of district judges under article 233

the other, and the power of trans-
is vested in the high court, under
icle 138 of the Constitution. It is
quite clear that the action of the State
Government in the appointment of

Mr. Obabrmman: Order, order. The
hon. Minister of Commerce has 1o
make a statement on the raw cotion
supply situation, about which cancera
was expressed in this Houss.

-



