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31st day of March, 1864 in excess of

the amounts granted for those services
and for that year,

Mr. Speaker: The question is:

“That leave be granted to intro-
duce a Bill to provide for the
authorisation of appropriation of
moneys out of the Consolidated
Fund of India to meet the amounts
spent on certain services during
the financial year ended on the
31st day of March, 1964 in excess
of the amounts granted for thosc
services and for that year.”

The motion was adopted.

Shri L. N. Mishra: Sir, 1 introducet
the Bill.

13.09 hrs.

REPRESENTATION OF THE PEO-
PLE (AMENDMENT) BILL—contd.

Clause 20— contd.

Mr., Speaker: We were considering
clause 20 of the Representation of the
People (Amendment) Bill. The hon.
Law Minister may continue his reply.

The Minister of Law (Shri G. S.
Pathak): Mr. Speaker, Sir, I shall take
up the various amendments not in the
order in which they were moved but
in the order of their importance, if I

may be permitted to do so. I shall
first take up Mr  Kamath's amend-
ment No. 72.

13.09 hrs.

[Mr. Dreury-Seesaxer in the Chair]

Views have been expressed in this
House disapproving of hoarding, dis-
approving of black marketing and such
antj social acts.

1 share that view and I want that
the House should express its disap-
proval, its detestation against such
acts and for that reason, 1 am prepared
to accept Shri Kamath's amendment
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subject to a condition. The condition
is this. Shri Kamath's amendment
does not mention any sentence, (In-
terruption). It is not a2 zero hour
now! Now, for technical offences,
very light punishment might be given.
and in that case, it may be that the
House should not disqualify a person
who might have committed a technical
breach of the law. Therefore, it is
cssential that we must prescribe «
minimum sentence, may be lower than
two yecars of imprisonment, but a
senlence must be prescribed. There-
fore, I suggest to Shri Kamath to
adopt a substitute amendment which
I shall read, and which also fills up the
lacuna in his amendment,

Shry Hari Vishnu Kamath (Hosh-
angabad): | have no draftsman as you
have.

Shri G. S. Pathak: Hoarding, black-
marketing, etc. have not been defined
in this Bill. These are expressions
which are mentioned in the headings,
titles, etc. But they have got to be
defined in this Act if you want to in-
troduce that idea in the clause with
which we are concerned. I will read,
therefore, the substitute amendment
which, if Shri Kamath accepts, I am
going to accept and support. We are
adding a proviso to sub-scction (2).

Mr. Deputy-Speaker: Why not we
hold this over

and take up other

clauses in the meanwhile? .

Shri G. 8. Pathak: It js readv. 1
have only to read it. Iy is this:

Page 12, after line 14, ingert:

“Provided that a person conviet-
ed by a court in India for the con-
travention of any law providing
for the prevention of hoarding or
profiteering or of adulteraion of
food or drugs and senienced to im-
prisonment for not less than six
monthg shall be disqualified from
the date of such conviction and
shall continue to be disqualified
for a further period of flve years
since his release.”

+introduced with the

recommen dation of the President.
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Shri Harl Vishnu Kamath: Parden
my interruption.  Very often. after
conviction, they are let off with just
a fine. After they have been convict-
ed for anti-social, criminal offences,
they are let off with a fine or impri-
sonment for one month, two months or
three months, because the Govern-
ment’s policy is to be lenient towards
these anti-social elements, and the
judiciary takes a cue from the Gov-
ernment’s policy and treats them leni-
ently. I therefore suggest that instead
of six months, it should be one month.
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Shri Sonavane (Pandharpur): The
judiciary does not act under the in-
structions of the executive.

Shri Hari Vishnu EKamath: They
sometlimes tafle a cue from the execu-
tive's policy. Therefore, six months
is too much.

Shri G. §. Pathak: I reguest hon.
Members not to cast any aspersion on
the judiciary. Where the sentence
awarded js less than appropriate to
the offence, they can always resort
10 a higher court for enhancement of
the sentence, Let us not impute
motives to the judiciary.

Shri S. M. Banerjee (Kanpur): On
a clarification.

Shri G. 5. Pathak: I have not yet
finished the point. Then there is an
explanation which we would like to
add, because these words have not
been defined. The explanalion reads
thus:

“In this section, ‘law provid-
ing for the prevention of hoarding
or profitooring’ means any law, ot
any order, rule or notification hav-
ing the force of law, providing for
the regulation of  production or
manufacture of any gssential com-
modity, the control of price at
which any essential commodily
may be brought or sold, the regu-

lation of aquisition, possession,
storage, transport, distribution,
disposal, use or consumption of

any essential commeodity, the pro-
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hibition of the withholding from
sale of any essential commodity
ordinarily kept for sale. ‘Drug’ has
the meaning assigned to it in the
Drugs and Cosmetics Act; ‘essen-
tial commodity’ has the meaning
assigned to it in the Essential
Commodities Act; ‘food’ has the
meaning assigned to it in the
Provention of Food Adulteration
Act.”
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Shrimati Renu Chakravartyy (Bar-
rackpore): What is the first word
which you explained? Is it hoarding?
Does it include production? Unless it is
circulated, we cannot follow. 1 could
not follow the first explanation.

Shri G. S. Pathak: Jt is hoarding

Shrimati Renu Chakravartty: In
that, production and everything also
will come?

Shri G. S. Pathak: Everything will
come, (Interruption) 1 may assure
the House that I have taken every
care to......

Mr. Deputy-Speaker: Why not
he distribute this amendment first?
Have you got copies ready?

Shri G. S. Pathak: [ have not got
copies ready. 1 have examined all the
speeches made in the House and I
have very carefully considered them.
1 think I have incorporated everything
that was essential.

Mr. Deputy-Specaker: Supply copies
in an hour's time; we can take it up
later in the evening.

Shri S. M. Banerjee: Now that the
Constitution (Amendment) Bill has
been passed with respect to this, we
can take this up even tomorrow.

Mr. Deputy-Speaker: Can you give
copies in about an hour's time? We
can take up the other clauses in the
meanwhile.

Shri N. C. Chatterjee (Burdwan):
1 would like to make one suggestio:::
1 am very happy that the spirit of Shri
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Kamath's amendment has been acce-
pted by the hon. Minister. 1 want to
suggest that instead of “six months" it
may be “three months.”

Shrimati Renu Chakravartty: I sug-
#est that before one commits onself
1o this particular amendment, let wus
all look into the text of it. As far as
1 could follow, the definition of hoard-
ing has been extended; they are in-
¢luding production in its definition.

Mr. Deputy-Speaker: We will take
up other clauses,

Shri N. C Chatterjee: 1 take it that

that is not the intention.

Shri Sonavane: May 1 suggest to
the hon. Minister of Law that unless
the whole Opposition agrees to  this
proposal, there is no use. Otherwise,
it is not useful to go in for any such

amendment and waste the time of the:

House,

Shrimati Renu Chakravartty: It is
for us to see what it is. (Interrup-
tion).

Shri Ranga (Chittor): It is a very
serious matter. Just because some
Members have found it possible and
necessary and advisable to speak, my
hon. friend says he hus taken their
views into consideration gnd therefore
formulated this very technical amend-
ment. We have not had any oppor-
tunity of studying it. I want to con-
sult my advisers and make sure that
kisans are not covered; whether they
are likely to be brought within the

mischief of this provision; whether the .

workers who have y right to strike
are likely io be brought within  the
mischief of this provision. We have
seen the way in which this Govern-
ment acts whenever it wants to get
rid of anybody. It did not give much
attention when it camge to arresting
Members of Parliament themselves.
Therefore, where is the guarantee that
it is not likely to use this very same
power in order to disqualify its own
poltical enemies. Therefore, it is a
very dangerous thing and T would

like carefu]l consideration to be given
to this. I would also like tp be advis-
ed properly as to what the real impli-
cations of this are, and what classes
of people are to be covered and are
likely to be brought within the mis-
chief of this provision, and I am here
to protest against any such possibility.

Mr. Deputy-Speaker: We will take
up the other clauses now and hold

over clause 20.

Sbri 8. M. Banerjee: What about
his reply to Mr., Madhu Limaye's
amendment seeking to add the words
“moral turpitude"?

Mr. Depuiy-Speaker:  The whole
clause will be taken up later and he
will reply.

1 will now put clause 21 to the

House,
The question is:

“That clause 21 stand part of

the Bill"

The motion was adopted.

" Clauge 21 was added to the Bill.
Clause 22 was added to the Bill.

Mr. Deputy-Speaker: Clause 23.
Any amendment being moved? None.

The que;tion ia:
“That clause 23 stand part of
the Bill.”
The motion was adopted,
" Clause 23 was added to the Bill.

Mr. Deputy-Speaker: Clause 24. Any
amendment being moved? None.
The question is:

“That clausc 24 stand
the Bill.”

The motion was adopted,
Clause 24 was added to the Bill.

part of
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Clause 25.—(Substitution, of new
section for section 25)

Mr, Deputy-Speaker:
ment being moved? No.

Any amend-

Shri Hari Vishnu Kamath: | would
like to speak on this clause. This
clause seeks to make a chapge in the
scheme of things. Some of the duties
that were assigned to the Returning
Officer under the 1851 Act are appar-
ently being assigned to the District
Election Officer. I am sure, Sir, you
have had some acquaintance with the
election officers during the elections
that you have fought.

Shri Sham Lal Saraf (Jammu and
Kashmir): He was elected un  op-
posed.

Mr. Deputy-Speaker: ] was not un-
d; 1 was d

L o P

Shri Sham Lal Saraf: I wanted to
short-cut his speech.

Shri Hari Vishou Kamath: You
have fought the election and won,
which is more creditable than going
to the Rajya Sabha or coming unop-
posed.

Shri G. S. Pathak: Thank you for
the advice.

Shri Hari Vishnu Kamath: Under
the new dispensation of things that
will come into effect if this Bill is
passed,—I know jt will be passed be-
causc they will bulldoze most of the
amendments and have their own way
—what will be the duties of the dis-
trict election officer? Clause 22 reads
thus:

“Subject to the superintendence,
direction and control of the chief
clectoral officer, the district elec-
tion officer shall coordinate and
supervise al] work in the district
or in the area within his jurisdic-
tion in connection with the con-
duct of all election....”

NOVEMBER 23, 1968
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What will be the position of the re-
turning Officer. Will he become func-
tus officio and reduce to anullity if the
district election officer is empowered
in this omnibus fashion? Under articl:
324 the Election Commission is vested
with the power. It says:
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“The superintendence, direction
and control of the preparation of
the electoral rolls for and the
conduct of all elections.. .”

The same words are used in the Con-
stitution as are used in this clause
except that instead of “superintend’.
here in the clause it is said “super-
vise”. I do not know what the dis-
tinction is. My knowledge of English
is very meagre.

Shri Somavane: The Law Minister
will enligthen you.

Shri Hari Vishnu Kamath: I am
glad Mr. Sonavane has come to his
rescue. He is on the panel of Chair-
men and he has done his duty well
Sir, English is such 3 tricky language
and I do not know the nuances of it.

Shri J. S. Pathak: Better speak in
Hindi then.
Shri Hari Vishnu Kamath: Your

have brought the Bill in English.
If you had brought it in Hindi, I would
have spoken in Hindi. The fault s
vours, not mine.

ot v fowd (7777) Zw7

ft g faeor wnwey - o T FEw 2
& S AT E |

The word used here is ‘supervise' and
the word used In the Constitution is
‘superintend’. What exactly is the
difference? I do not think we should
decide this by referring to the dic-
tionary. I do not know what the Law
Minister will say...

Shri 8§, N. Chaturvedi {Firozubad):
Supervision is more immediate.
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Shri Hari Vishnu Kamath: You
know English much better., 1 want
light from the Law Minister. If every-
one fails, we will go to the dictionary.
1 know, the meaning of the word
“vermins"—plural of wvermin!—which
occurred in a Bill here was decided
by the vote of the House. I requested
that the dictionary should be called
for. ‘That is by the way. I want to
know what is meant in clause 22 by
the word “supervise”, because clause
22 links itsell with clause 25. Secondly
1 want to know the powers of the
Returning Officer who ultimately de-
clares the result. 1 suppose he s
charged with the duty of counting
votes and declaring the result. At
what stage does he come in? What
powers will he enjoy and what powers
of the Returning Officer are being
usurped by or vested in thedistrict
election officer? There should not be
a conffict between the jurisdiction and
duties and functions of the two. Other-
wise, elections will be vitiated by
their non-cordination, I would request

the Minister to tell the House not in

an airy, ambiguous manner, but pre-
cisely and accurately what the dis-
trict election officer will do what the

Returning Officer will do under
the new scheme of things.

Shri Sham Lal Sarafl rose—

Mr. Deputy-Speaker: We have al-

ready spent 10 hours gn this.

Shri Hari Vishou Kamath: Govern-
ment is going to spend Rs. 10 crores
on the elections, why then talk of
10 hours?

ot a9 formd  wad Tig WA A
% wwr 71 wfeTea T 97 fRa T F7ar
i

Shri Sham Lal Saraf: This is a
very important matter. He is bring-
ing in the appointment of  district

election officers. In a way it will be
very much helpful and will facili-
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late the election, but I want to im-
press two or three things on him. Sir,
we hagd been pressing that the .same
district magistrates or deputy commis-
sioners who are at present in charge
of the territorial districts for more
than 6 months should not be entrusted
with this work. Either they should
be transferred and fresh men brought
or others equal in status to them
should be brought in. In fact, I had
suggested that Sessions Judges may
be entrusted withthiswork. Then we
will have no difficulty, With your
permission I would like to bring it to
the notice of the Law Minister here
and request him 1o pass it on to the
Election Commission. I have come
from my State only three or four
days back. Polling officers, election
officers and returning officers have
been appointed and in selecting them
mass transfers have taken place, The
entire group, the entire type of peo-
ple come with one particular purposc.
If such things happen I am sure the
elections will not be fair. Therefore,
I would rgquest the Law Minister to
give his immediate attention to this
important point. I can only speak of
my State. I can name them, I can give
a list of them, and I can say for what
purpose these election officers, polling
officers and returning officers have been
brought and why promotions have
been given to some of them. It is
simply for the purpose of helping the
concerned people, it is only with ne-
farious motives, It concers all. It
can affect anybody. Even among the
Congress there may be many whom
they do not want to be returned be-
cause many things have been coming
up on to the surface. Therefore, these
returning officers and election officers
should not be the very same people
who are at present there in those dis-
tricts.

028

Shri  Kamath has raised many
points. I only want to stress if you
entrust this work lo district officers
who are at present district magistrates
or deputy commissioners it will create
difficulties in & number of ways. [
would request the Minister to pass
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|Shri Sham La) Saraf]
this on the Election Commission and
Bive us some assurance that as far
.as the district officers are concerned
they will not be the very same per-
.sons who have been in the same dis-
tics for more than six months as
district magistrates or deputy com-
missioners.

£029

Shri Dinen Bhaitacharya (Seram-
pore): So far as 1 know, Sir, from
my personal experience, the District
Election Officer has nothing to do with
the finalisation of the polling stations.
The peop'e in charge of every consti-
tuency are asked by the State Elec-
tion Officers to get the lists of the
polling stations finalised. The District
Election Officer has nothing to do with
it. Therefore, 1 do not know how this

has been brought here. This point
may be clarified.
Mr. Deputy-Speaker: The hon.

Minister—

Shri Sham Lal Saraf: Sir, there is
.one other point....

Mr. Deputy-Speaker: No, Sir. He
cannot speak for a second time on
this.

Shri Sham Lal Saraf: Sir, this is
a very important point, We are mak-
ing a law here.

Mr. Deputy-Speaker: He cannot

speak a second time.

Shri Sham Lal Saral: The Election
Officers are inviting the political
parties for fixing up polling booths,
but in some cases all the political
parties are not being invited to these
meelings.

Shri G. §. Pathak: Sir, it is known
to the hon, Members of this House
that the Cheif Electoral Officer is
one officer who functions for the en-
tire State and the Election Commis-
sion suggested that there must be an
officer intcrmediate between him and
the returning officers ete.

Shri Tyagi (Dehra Dun): Who ap-
points him? Is it the Government of
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a State which appoints that officer or

is it done by the Election Commission?

Shri Ranga: It is only the Govern-
ment subject to the final approval of
the Election Commission.

Shri G. S. Pathak: I must have
some amendment on which I should
be required to speak. If I am to ex-
plain every little part of the election
machinary . | |
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Shri Ranga: You are supposed to
master it

8hri G. 8, Pathak: I have mastered
it. That does not mean I should be
required 1o air my knowledge.

Shri Hari Vishou Kamath: You
take time and reply tomorrow, but
you have tq rep'y to the points raised.

Shri Tyagi: To ensure absolute fair-
play and fair elections, could it be
possib'e for him to manage that in
each Stale the Central Chief Officer
comes from outside the State (Inter-
ruptions) ?

Shri G. S, Pathak: May I answer
first my hon. friend, Shri Tyagi's
question, Section 13AA as reported
by the Committee says:

“For each distriet in a State,
other than a Union territory, the
Election Commission shall; in con-
sultation with the Government of
the State, designate or nominale
a district election officer who shall
be an officer of Government.”

Therefore, the authority which ap-
points is the Election Commission and
not the Government. The Government
has to be consulted because he is go-
ing to be an officer of the Govern-
ment.

Shri Ranga: It is not merely con-
sultation. it i= the Government that
provides the man and it provides
that man who wi'l do its bidding.

Shri G. 8. Pathak: Then you should
have asked for amendment of 13AA
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‘There must be somebody who has got

to do il. How can anybody without

consulting him take away his servant.

He is a public servant.
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Shri Ranga: That is why we sug-
gested that he should be taken from
another State Our suggestions are
not considered by you at all.

Shri G. S, Pathak: Offiers of one
state are familiar with the condi-
tions. ...

Shri Ranga: They are familiar with
the mischief.

Shri G. S. Pathak: All right. 1
have no amendment on which I am
to address you, you are only discussing
it with me.

So far as the returning officers are
concerned, their duties are laid down
by the Representation of the People
Act. They have got to scrutinise the
nomination and they have got to per-
form many other functions. There is
no overlapping between the duties of
the returning officer and the duties of

this new officer (Interruptions).
Shri C. K. Bhattacharyya (Rai-
ganj): But for these officers, Shri

Ranga would not have been here,
Shri Ranga: I want them to be judi-
<ia] officers.

Shrl G. S. Pathak: You cannot have
so many judicial officers awvailable,
There is lack of judicial officers in
the judiciary itself, and you take away
judicial officers from the judiciary
because you are going to have the
clections?

Shri Ranag: You can appoint law-
yers of ten years' standing as election
officers if you want to do it, but you
do not want to do it (Interruptions.)

Shri G. S. Pathak: I am required to
explain the English language (Inter-
ruption). There are so many things
which form part of the election
machinery and which have got to be
performed. Polling stations of the en-
tire machinery have got to be set up.
This District Election Officer shall co-
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ordinate and supervise. He cannol co-
ordinate unless he supervices. It
means he sees what other peo-
Ple are doing and he has gol to co-
ordinate so that the efforts may not
be duplicated and time and cnergy
may not be wasted, These words:
superintendence, direction and con-
trol, have been borrowed from the
Constitution. Kindly sec article 324.
“Superintend” may have a much
wider meaning. They can give you
orders, asking you to do this or do
that. If something has been done, if
some order has been passed, just like
the High Court can superintend the
working of the subordinate judiciary,
he may interfere in those orders.
“Supervising” has got a sense of see-
ing everywhere what is going on and
then co-ordinating them.

Shri Hari Vishnu Kamath: Seeing
and not acting.

Shri G. S. Pathak: If I have &x-
plained one thing successfully, let me
go to the next point (Interruptiom).

Therefore, the Chief Election Offi-
cers' functions are also laid down in

the two Acts. I need not read those
functions. 1 submit that the Election
Commission, quite properly and in

order to relieve the burden under
which one officer throughout the State
was working, recommended the in-
terposition of another officer and that
has been done. Therefore, there is no
valid objection to what has been done
and that will facilitate. ...

Shri Ranga: What power would
he have over the returning officer?

Shri G. S. Pathak: His powers are
mentioned in section 22. One power
of the District Election Officer will be
co-ordination and supervision of all
work. Then, the Election Commission
and the Chief Election Officer may
also entrust other fumctions to him.
The Election Commission is at the
apex and it should be entrusted with
what other powers these officers
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[Shri G. S. Pathak]
should have. Therefore, there is a
provision that is made here. I hope,
1 have satisfied Professor Ranga.

Shri Ranga: We hope, another Ram
Gupta's declaration wil not take place,

Shri G. S, Pathak: No.

Mr. Deputy-Speaker:

The guestion
is:

“That clause 25 stand part of
the Bill.™

The motion was adopted,
Clause 25 was added to the Bill.

Clauses 26 to 28 were added to the
Bill.

Shri Madho Limaye: Sir, T beg  to
move;

Page 16—

after line 5, insert—

'(c) for sub-section (5), the
following sub-section shall be
substituted., namely: —

“(5) Where thc candiate is an
elector of a different constitu-
ency, a copy of the electoral roll
of that constitnency or of the re-
levant part thereof or a certified
copy in the prescribeq form of
the relevant entries in such roll
shall, unless it has been filed
along with the nomination paper,
be produced before the return-
ing officer at the time of scru-
tiny."”. (30)

rmema i fw faa 7@ am
W R F AT H WA Wl F AO
R T IE aTE &2 91 AT ST
| qvty & qE Iwdig 2 fe Fa qar
fa ot iy S i gwa W
RATARMI QAT FLAFIE, a7 7&AT
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Shri G. S. Pathak: Sir, I cannot

accept this amendment for the obvi-
ous reason that only......

Shri Dinen Bhattacharyya:
wvou incorporate it in the rules.

Then.

Shri G. S. Pathak: But first let me
be satisfied if there is any justification

for it. I say that there is no justifi-
cation.  Sub-section (5) of section
a3 reads: —

“Where the candidate is an elec-
tor of a different constituency, a
copy of the electoral roll of that
constituency or of the relevant
part thereof or a certified copy
of the relevant entries in such
roll shall, unless it has been filed
along with the nomination paper,
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be produced before the returning
officer at the time of scrutiny.”

The only words sought to be intro-
duced by Shri Madhu Limaye are “in
the prescribed form", that is to say.
the certified copy shall be in the pres-
cribed form. The certified copy will be
a copy. How can you prescribe a
form for a copy? A copy has got to
be a copy of the original
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Shri G. S. Pathak: You cannot
prescribe g form for a copy. If it is
a copy, it has got to be in accord with
the original. You may prescribe a
form for the original but you cannot
prescribe a form for a copy. Therefore,
this amendment is obviously unten-
able and it cannot be accepted
Any objection which Shri Madhu
Limaye may have can be achleved
by different methods. He may apply
for correction of his name or he may
satisfy the authorities concermed that
his name has been wrongly mention-
ed and he may tell them, “I am the
person whose name is this". There
is no doubt that any error of this
kind will be ignored. There are
sufficient provisions.

Shri Hari Vishnu Kamath: On a
point of clarification. The Minister,
if I heard him aright, uttered a pro-
found maxim that a copy is a copy.
if it is a copy.

Mr, Deputy Speaker: A copy of the
original.

Shri Nari Vishnu Kamath: Then,
what does the phrase ‘“commonly
understood” means? = Does it mean
understood by a common mMan oOr
what?

Shri G, S. Pathak: 1 was reading
amendment No., 30,
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Shri Hari Vishnu Kamath: I am
reading the clause itgelf. It is an
important  matter. Mr, Madhu
Limaye has ralsed a good point.
What is the meaning of ‘commeonly
understood’, understood by a common
man or what? Clause 28 is under
discussion. 1 am reading from there.
It is stated: '

. ...the name of the person or
place is such as to be commonly
understood;”

I would like him to throw some light
on this.

Shri G. 5. Pathak: That has nothing
to do with the amendment.

Mr. Deputy-Speaker: He wants to
know the meaning of the expression
commonly understood’.

Shri Hari Vishou Kamath: Let me
just illustrate it. In Maharashtra,
for instance, to which he has referred,
the person has got a name but he is
referred to as ‘Baba Sahib' or 'Anna
Sahib’ or ‘Kaka Sahib® and suv on.
That is the common name. What
does ‘commonly understood’ mean?

Shri G. S. Pathak: This expressios
has been taken from the English law
and it means ‘generally understood'.
There may be some secret part of
the name.

Shri Hari Vishnu Kamath: The
Minister's name, would the name of
Shri Gopal Swarup Pathak be com-

monly understood is  Gopalbhai
Sahil Pathak?
Mr. Deputy-Speaker: Now I am

putting amendment No, 30 {o the vote
of the House.
wrwa faled & oF 317 w2
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Mr. Deputy-Speaker: That is all.
1 am putting amendment No. 30 to
the vote of the House.

Amendment No. 30 was put and
negatived,
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Mr. Deputy-Speaker: The question
is:

“That clause 29 stand part of
the Bill.”

The motion was adopted,

Clause 29 was gdded to the Bill,

Clauses 30, 31, 32 and 33 were added
to the Bill.

Mr. Deputy-Speaker: Amendments
Nos. 18, 31 and 96 (Clause 33A New)
are tuled oul because Section 61 is
not touched at all by this Bill.

Clause 34— (Insertion of new sec-
tion 64A),

Mr. Deputy-Speaker: There arc two
amendments Nos. 19 and 97. Arc
they being moved? No.

Shri Hari Vishnu Kamath: T want
to speak on clause 34,

New scetion 64A reads:

“If at any time before the
counting of voles is completed
any ballot papers used at a pol-
ling station or al a place fixed for
the poll are unlawfully taken out
of the custody of the returning
officer or are accidentally or
intentionally destroyed or lost or
are damaged or tampered with,
to such an extent that the result
of the poll at that polling satiom
or place cannot be ascertained,
the returning officer shall forth-
with report the matter to the
Election Commission.”

1 want certain information or facts
with regard to this. What has
obliged the Government to bring
forward  this  proposal? There
must be something behind this
Otherwise, there is more than
what meets the eve. 1 would lik~
to know whether in the course
of the last three General Elec-
uons, these things had taken place.
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1 want to know whether there were
many cases reported to the Election
Commission from various constituen-
cies where either ballot boxes were
tampered with, ballot papcrs destroy-.
ed or were intentionally replaced or
substituted by fake ballot papers with
marks made by the officers on duty
or what sorl of mal-practices were
committed at the various polling sta-
tions in the last three Genera] Elec-
tions and that safeguards, apart from
reporting  the maitter to the Elec-
tion Commission, are being devised
to prevent such mal-practices. 1 do
not know whetlher you have been a
victim of this. In my constitucncy,
the ballot boxes were tampered with.
Mr. N. C. Chatterjee who argued my
case in the Supreme Court knows it
very well. The ballot boxes . were
tampered with in my constituency in
the First General Elections in 1952, 1
would like to know whether the bal-
lot boxes are now definitely and com-
pletely non-tamperable and what
measure; will be taken to prevent in-
tentional destruction of ballot papers.
1 cannot understand intentional des-
truction of thc ballot boxes or the bal-
lot papers. That means the officers on
duty destrcy them intentionally, If
that is so, they must be prosecuted.
Such persons must be prosecuted who
destroy these papers  intentionally.
The facts are very revealing. [ can
understand ‘accidentally destroyed’ hut
not ‘intentionally destroyed’. If they
are intenticnally destroyed, the per-
sons responsible must be prosecuted,
1 think, some case; would have been
rcported to the Government. Other-
wise, they will not bring forward this
proposal at all. then, it ig stated ‘un-
lawfully taken out’ and that means
perhaps the voter takeg out the bal-
lot papers outside the polling station.
‘That is perhaps the voter. But about
the destruction of the ballot papers, I
do not know who is responsible for
this. Nothing is prescribed.

I want tg know whether the ballot
boxes are now non-tamperable and
they are seanled properly, In my con-
stituency, there was an  allegation
which was substantiated later op that

Bilt

some ballot boxes were tampered
with in the First General Election in
1952, I suppose things are now bettet
and not so easily tamperable as they
were in 1862, 1 would like to have

an assurance op thig point. You are
idg much concerned as we are with
this matter because you are also

facing an clection to the Lok Sabha
s many of us are and you must be
equally interested and concerned
aver the matler,

Shri Sham Lal Saraf: Sir, the an.
prehension oxpressed by my learned
friend. Shrj Kamath, is substantially
met by the amendments that have
beepy made in the Bill. As far as the
presenty Bil'! is concerned, a pumber
of lacunae have been removed, For
instance, as far ag the ballot boxes
arc concerned, they are definitely
better and stronger. There is the least
possibility of tampering as has been
alleged in the past. Sccondly, as far
the system of voting is concerned, it
ig very much improved, | need not go
into thal, Thirdly, as far as the issuc
of the ballol papers is concerned, ne-
cessary precautions have been taken,
Ag far as tne sealing of the boxes is
concerned, by the candidates ag well
as by the oresiding officers, that s
also very imuch covered. Ong thing
about which I would like to ask the
hon. Minister is that after the ballot
papers are issued and the votes ye
cast inside 'he balloy boxes, since this

time there ig an improvement  that
the symbol; and the names of the
one

candidates will be writlen on
paper, at the time of closing the voting'
at a particular polling booth, apart
from seuling the ballot boxes, 1the
number of voles issued by the pre-
giding officer must also be recorded
and signed by the officer, That iz not
covered.

Shri Tyagi: That is always done.

The Minister of State in the De-
partments of Parliamentary Affairs
and Communications (Shri Jaganatha
Rao): That is always done. What I
say is this . At the time of closing
¢lections, it must be noted that at that
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[Shri Jaganatha Rao)
polling booth, 6880 or whatever the
number, voters had come, so many
votey had been jssued, to whom they
were cast, ete.

14.00 hrs

Shri Tyagi: That is always done.

Shri Sham Lal Saraf: That was not
done in the past. It is not covered as
far as the law today iy concerned.
Tnerefore, the hon. Minister will
kindly look into this. If it ig already
there, T will be very happy.

Mr. Deputy-Speaker: It is already
there

Shri 8, M. Banerjee: As far us
Clause 34 is concerned, much has been
said about the ballot boxes and the
ballol paper. Our experience in the
past was this. The ballot paper has
now been substituted by one sheet of
paper, a small one. That is no doubt
an improvement, Our experience in
the last General Elections, in 1962, was
this, There were ten candidates fight-
ing against me and there was a long
list; in fact, it was as good as a toy
for a baby because there were various
pictures in that; the Congress symbol
wag at the last, number 10. When the

clgetions were fast approaching and

only seven days were left, we found
that the ballot paper which was shown
to us by the election officer as  the
specimen, had suddenly changed and
instead of a long ballot paper, it was
small paper, five on this side and five
on the other side. We had to go from
place to place, You can imagine the
case of a person fighting g Parliamen-
tary scat. We had to go to 500 polling
booths; we had to go and explain to
the people that it had been suddenly
changed by the clection officer with
no motive and that the ballot paper
would now be like that. We had prin-
ted about 20,000 copies for distribu-
tion. for the education of -our voters
and we had to reprint the whole
thing which entailed heavy expenses
on a poor candidate like me.

NOVEMBER 23,

1966 People (Amdt,) s042
Bill

About tampering of boxes, I know
what happened in the last elections.
When the counting was going on, I
was in jail; 1 wag elected from the
jail. 1 wag not allowed to go and it
was with great difficulty, with police
protection, etc.; that I visited those
places. 1 have geen that box; one
gentleman who was present there
opened it and demonstrated that it
could be broken like that and wotes
could be taken gut; a demonstration
wag given. So I will request the
hon. Minister, if the hon. Law
Minister wishes to fight 3 Lok Sabha
seat—if he is contented with a Rajya
Sabha seat, then it is all right—

Shri Hari Vishnu Kamath: Leave
it to him,

Shri G. 5. Pathak:
this. ...

1 will oppose

Shri . M. Banerjee: Let him op-
pose, If he is interested in a Lok
Sabha scat, let him make sure that
the ballot boxes would not pe tam-
peded with, Everything can happen
in thig country; that is a different
matter; there may be experts. Butl
would only request that the ballot
paper, once a specimen is given,
should not be changed and that ballot
boxes should be demonstrated to all
the candidates, so that ballot boxes
could not be tampered with,

Something happened in UP. in the
case of Ram Rattan Gupta vs, Dande-
kar, which has created history.

Mr. Ram Rattan Gupta is neither
dead nor is he removed from Congress
he is still in Congress, 1 wish that
Congress had expelled him. Because
such men are there still, they can,
with the help of Congress bosses,
convert any conslituency into a goonda
constituency. 1 know the comments of
Mr. K. V. K. Sudaram, the Chief
Election Commissioner, in that case.
He was helpless Anyway, thanks to
the Law Ministry, with the courage
and conviction of men like Mr. Sunda-
ram, wfltimately @ction was taken.
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In such cases, how the election was
held, how the Returning Officer was
involved, and how counting was done
could be seen. Let goondas be weeded
out.

Shri C. K. Bhattacharyya: This is
a pgood provision made in this Bijl
‘Whatever might have been said about
the officers, by and large they have
acted well and fairly. The presence of
our Opposition friends in the House it-
self proves that the officers have act-
ed fairly and impartially. That cannot
be denied. The shining lights that
are present before me are  them-
selves the proof that the officers have
acted well and done their duty well
and honestly. That should be accep-
ted,

One thing that surprises mg ig this.
1 find that members of the Select
Committee—Mr. Kamath was one and
Mr. Sham Lal Saraf was another—
are asking for information. (Interrup-
tions). What were they doing in the
Select Committee? Why did they go
to the Select Committee? (Interrup-
lions).

Shri Hari Vishnou Kamath: We have
given a minute of dissent. Therefore,
we are entitled to raise the question
here. If he does not have a minute
of dissent, that ig a different matter.

Shri C. K. Bhattacharyya: Why
did they go to the Select Committee?
They could have raised the points
there, They need not have taken the
time of the House....

Shri Harl Vishnu Kamath: He is
luking more time now.

Shri C. K. Bhattacharyya: .. by
asking as to why this provision has
been made there, etc.

Shri N. C. Chatterjee: It is an un-
fair reflection on the members of the
Select Committec. We have given our
minutes of dissent. In some places
where we agreed, T have strongly
asked the House {o accept the recom-
mendations of the Select Committee,
On some points we wanted clarifica-
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tion or we wanted to put forward our
comments,

1 remember the Hoshangabad elec-
tion case, that is Mr. Kamath's case—
in which the hon, Law Minister ap-
peared against me. So, he may also
remember the facts of the case, It
was an amazing thing that the Sup-
reme Court set aside the elecliop and
accepted our coniention on behalf of
Mr. Kamath. ...

Shri G. S. Pathak: Mr. Kamath has
already informed the House twelve
times that ultimately the hon, Mem-
ber won in the Supreme Court.

Shri N. C. Chatterjee: I am too old,
and Mr. Pathak is also too old, to
gloat over victorieg at this stage of
our lives, That wag not my intention.
I am bringing into prominence the
fact. These things do happen and that
wag done really by some officer who
was mishandling ballot boxes. So far
as my information goes, after the Sup-
reme Court accepted our contention
in favour of Mr. Kamath and set aside
the election, the man was demoted.
Therefore, such things are happening.
All that T want |5 that condign
punishment should be given; criminal
action should be taken; condign punish_
ment should be given to the
delinquents. Even after 1957 I know
that ballot boxes have been tampered
with. Therefore, it is very very ne-
cessary, in the interest of fair elec-
tions, that these practices should be
firmly dealt with and put down,

Shri Tyagl: We agree.

Shri G. S, Pathak: I cannot give
any assurance because the Constitu-
tion has invested the Eleetion Com-
mission with powers in regard to
election. The Constitution has not
placed the responsibility on the Gov-
ernment in respect of this matter,

Shri Harl Vishnu Kamath: Law is
passed here,

Shri G. S, Pathak: The hon. Mem-
her wants an assurance about this—
how they will be conducted, All these
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discussions and debates that gre going
on in Parliament will be communi-
cated to the Election Commission and
the Election Commission will certain-
ly bear in mind the observations of
the hon. members,

Shri Harl Vishnu Kamath: All right.

Shri G. S. Pathak: I cannot give an
assurance, which Mr. Kamath wants
from me because the Election Com-
mission is an independent body and I
cannot give an assurance on behalf of
the Election Commission. ...

Shri Harl Vishnu Kamath: He ans-
wers questiong on behalf of the Elec-
tion Commission.

Shri G. S. Pathak: That is because
T have to.give information about
facts; T have to take facts from the
Election Commission. The reason why
this section 64 A was introduced was
thiz.  All that I can say is that if
Shri Kamath had read—] mean no
disrespect to Rim......

Shri Hari Vishnu Kamath: Not at
all. We have respect for each other.
We have mutual regard.

Shri G. S. Pathak: T have also great
respect for him. If he had read the
report of the Flection Commission he
would have found that the reason
whv the Election Commission sugges-
ted that this new section should be in-
troduced was this....

Shri Harl Vishnu
too bulky a volume.

Kamath: t is

Shri G. S. Pathak: T would not read
it. From page 80 onwards in that
report he will ind a discussion of this
question. By reason of an allegation
made, the Election Commission might
have reached the conclusion that
there should be something done about
it besause more allegation i emough
for the Election Commission or for
Government to make n law, for, if
an allegation is made, it becomes the
duty of the Flection Commission 19
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see that such things; might not hap-
pen. And even if the allegation may
ultimately be proved to be false, it is
open to Government to make prowvi-
sion against the happening of such
things. Therefore, this is a matter
which remains in the region of alle-
gation; it wag in the region of alle-
gation when the Government acted
upon it. 1 do not find that the Elec-
tion Commission proceeded upon any
definite finding which might have
been arrived at by any tribunal,

So far as the ballot box question is
concerned, T submit that the debate
here will be read by the Election
Commission and 1 am sure that the
Election Commission will take, if it
has not already taken, sufficient pre-
cautions to ensure the fairness of the
elections.  The Election Commission
has got a reputation for conducting
elections fairly.

Shri Sham Lal Saraf; A record of
that has to be kept,

Shri Himatsingka
cord is kepl.

(Godda): A re-

Shrl G. S. Pathak: T have myself
attended at the elections and have
worked for others. There is a list
of ballot papers issued, then there is
counting and thepn again a record is
made and so on.

Mr. Deputy-Speaker: A record is

kept.
The queestion is:

That clause 34 stand parl of
the Bill

The meotion was adopted.

Clause 34 was added to the Bill.
Clause 35 was added to the Bill.

Re. New Clause 35A

Mr. Deputy-Speaker: There are
twp amendments, namely amendments
Nos. 20 and 32 which seek to insert
a newclause 35. They are out of
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order because the original section
which they seek to amend is not
touched by this Bill at all.

Shri Dinen Bhattacharya: 1 knew
that. That was why I wanted to speak
something about it.

Mr. Depuiy-Speaker: He cannot
mix it up. Those amendments are
out of order and, therefore, they are
ruled out.

Shri Dinen Bhattacharya: 1f you se:
the recommendation of the Election
Commission. ...

Mr. Deputy-Speaker: The original
section is not being amended. So,
those amendments are out of order.

The question is:
“That clauses 36 and 37 stand
part of the Bill",
The motion was adopted.
Clanses 368 and 37 were added to the

Bill.
Clause 38—([nsertion of mnew section
B0A)
Shri G. N. Dixit (Etawah): I beg
to move:
Page 18, omit lines 3% to 41. (68).

Shri Dinen Bhattacharya: I beg to
move:

Page 18, for lines 38 to 41,
tute:

“(3) The High Court shall. in the

interests of justice or convenience,

try the election petition, wholly,

at the district headquarters of the

constituency concerned.” (99).

Mr. Deputy-Speaker: These two
amendments and the clause are now
before the House,

substi-

Shri Hari Vishnu Kamath: Before
this clause is taken up, T wou'd like to
raise a point of order on this clause.

You will be pleased to that

clause 38 reads as follows:

see

“The court having jurisdiction
to try an election shall be the
High Court.”.

Bill

This is in pursuance of the decision
made by Government that the trial
of eclection petitions shall be done
hereafter not by election tribunals but
by the High Court. 1 think about a
{fortnight ago, the House suspended
the proviso to rule 66 which obliges
Government to get the Bill on which
this Bill is dopendent assented to
by the President before this Bill can
be passed by the House. That is all
right. The House has suspended that
proviso in its wisdom and 1 do not
question that decision. Now, what
is the position? My fundamental
question is this. Can the rules over-
ride the Constitution?

Shri K, C. Sharma (Sardhana):
Rules are made under the Constitu-
tion.

Shri Hari Vishnu Kamath: T sup-
pose rules are made under the Con-
slitution.

Shri N, C. Chatterjee:
gated legislation.

It i dele-

Shri Hari Vishou Kamath: Cer-
tainly: T hope the Minister will not
contest this proposition that the Rules
of Procedure cannot override the
Constitution, Now, what does the
Constitution say?

Article 368 reads thus:

“An amendment of this Consti-
tution may be initiated only by
the introduction of a Bill for the
purpose in either Houge of Parlia-
ment, and when the Bill is passed
in each House by a majority of
the tota]l membership of that
House and by a majority of not
less than two-thirds of the mem-
bers of that House present and
voling. it shall be presenied 1o
the President for his assent and
upon such asseni being given to
the Bill, the Constitution shall
stand amended in accordance
with the terms of the Bill”

Yesterday we had passed the Con-
stitution (Twenty-first Amendment)
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Bill, but that Bill does not become
law, according to article 368 till the
President has given his assent after
it hag been passed by the other House

also. It has to be passed by the other
House. .......

Shri 8ham Lal Saraf: Other p'ace.

Shri Hari Vishnu Kamath: It has to
be passed by the other place, and then
it has to go the President for his
sssent and then only it becomeg law.
That means that as long as it is not

assented to by the President, article
324 stands intact,

Shri N. C, Chatterjee: The Consti-
tution has not yet been amended.

Shri Hari Vishnu Kamath: As long
as that Bill hag not been assented to
by the President, the Constitution
remaing as it is, and the provision has
not yet been amended. Article 324
which is sought to be amended by
that Bil] reads thus.

Shri Tyagl: Can we not meetl this
contention by saying that this Bill
will come into effect after such and
such a Bill has come into effect?

ghri Harl Vishnu Kamath: There
1¥ no such clause in the Bill,

Shri Tyagl: We can put in a clause
{o provide that this Bill wil] come into
effect after such and such a Bill comes
into effect,

Shrl Himatsingka:
necessary.

That is not

8Bhri Harl Vishnu Kamath: Let me
complete what I was going to say.
The two articles concerned are arti-
c'es 324 and 368. I am first on arti-
¢le 368. When does & Bill to amend
the Constitution take effect? That is
the first point, When it is passed by
this House and by the other House
with the requisite majority and then
it goes to the President for assent and
the President gives his assent it
takes effect, And whatever rules we
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may have framed, such as rule 66

or whatever it is, cannot override the
Constitution.

Now, the Constitution (Twenty-first
Amendment) Bill has been passed
by this House but it has not yet
gone to the other House; it is still in
an intermediate stage; it is not even
in the other House and it has not
become law vet; so long as that has
not become law, article 324 which is
sought to be amended by that Bill
stands intact.

Shri Tyagi: Yes, it stands intacl.

Shri Hari Vishmu Kamath: 1 am
glad that my hon. friend agrees, Arti-
cle 324 reads as follows:

“The superintendence, direction
angd control of the preparation of
the elecloral rolls for, and the
conduct of, all elections to Parlia-
ment and 1o the Legislature of
every State and of elections to the
offices of President and Vice-Presi-
dent held under this Constitution,
including the appointment of elec-
tion tribunals for the decision of
doubts and disputes arising out of
or in connection with elections to
Parliament and to the Legislatures
of States shal] be vested in a
Commission....".

This article stands intact today.
That means that the power to try
clection petitions is still vested by
this article in the election tribunals
and not in the High Court. Therefore,
as long as that Bill has not become
law by the President’s assent, we can-
not consider this particular clause.

Shrl Tyagl: We can consider; only
it cannot be effective now.

shri G, 8. Pathak:
bar?

Where is the

Shri Mari Vishnu Kamath: We can-
not pass it,

shri G. 8. Pathak: May I be per-
mitted to Intervene if Shri Kamath
allows?
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Shri Hari Vishnu Kamath: There-
fore, I would seek light on this matter.
When does the Bill become law?

Shri G. S8, Pathak: The question
was raised yesterday and it was dis-
allowed by the Speaker.

Shri Hari Vishnu Kamath: 1 am
sorry you do not allow me to pro-
ceed, That wag the rule on'y. The
rule was suspended. Can a rule over-
ride the provision in the Constitu-
tion? He may answer that later
Secondly, when does the Constitu-
tion (Amendment) Bill become law,
alter what stage; one thig House,
sccond the Rajya Sabha and the
third, President's assent, then it be-

comes law? If so, as long as the last
slage is reached, Art, 324 is intact.
Article 324 envisages election {iribu-

nals as the other Bill has not become
law. So now this clause, though it can
be considered, cannot be passed by
the House,

Shri G. 8. Pathak: This point was
raised in another form yesterday....

Shri Hari Vishnu Kamath:
That was a different point,

No, no.

Shri G. S, Pathak: He is ignoring
that the proviso to rule 66 was sus-
pended. Now he ig raising the same
point in another shape.

Shri Hari Vishnu Kamath: I am
sorry to say he does not follow, does
not understand.

Shri G, 8, Pathak: He is raising the
same point in another form. He con-
cedes that the Bill cannot be deemed
to have been passed unless there is
gssent given by the President. He
spys that you may consider this Bill
but you cannot pass it because the
Constitution (Amendment) Bill has
not received assent. He is forgetting
that the passing of a Bill will not
make it an Act, unless assent is given
to it. When 1 go to the President after
{he Constitution (Amendment) Bill
hac been passed by the Rajya Sabha
and seek his assent and it is given,

Bill

then the Constitution has been amend-
td, Art, 324 has been amended, Then
I go to the President after this Bill
has been passed by this House and
the other House to give me assent. He
gives it. Then it becomes law. Where
is the defect in this? What Shri
Kamath says is that although the
Constitution (Amendment) Bill will
become law when assent is given, this
will become law when this House
passes it....

Shri Hari Vishnu Kamath: Not be-
come law,

Shri Sham La) Saraf: How does it
become law unless assent is given?

Shri G, 8. Pathak: Yes. Do you find
any provision in the Constitution say-
ing that the Bill cannot be passed by
the House until there is a constitu.
tional amendment? There is no such
provision. For one thing, he relies on
the rules, Then he says that the rules
cannot override the Constitution, He
is not able to cite any constitutional
provision which can be an impediment
to the passing of this Bill by this
House. All that he says is that this
cannot become law until the other
becomes law, Then if the President
gives assent to the other one, the con-
stitutional impediment is removed.
Then he cap give assent to this. Where
is the impediment? I submit there is
no objection.

Shri Hari Vishmu Kamath: Have it
your own way.
Mr, Deputy-Speaker: I agree with

ihe Law Minister (Interruption). This
poini was raised by Shri Kamath and
the Speaker ruled that there was not
puint of order, Shri Kamath says
that unless and until the Constitution
(Amendment) Bill receives the assent
of the President, this Bill cannot be
considered, 1f the Rajya Sabha does
not pass the Constitution (Amend-
ment) Bill or if the President does
not give assent to it, this Bill also
will stand abrogated.
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Shri Hari Vishmu Kamath: So much

labour of Parliament rendered in-
fruciuous,

Mr. Deputy-Speaker: ‘There is no
impediment to passing the Bill. I see
no point of order. We will continue.

Shri Hari Vishnu Kamath: The elec-
tion schedule will be upset otherwise.

Bhri G. N, Dixit: My amendment
says that sub-clause (3) of the pro-
posed section BOA may be deleted.
This provision will create enormous
difficulties and is also not necessary.

When I was speaking in the general
consideration stage, 1 had said that
this point whether the High Court
should sit at the place of their own
seat or should move from place to
place as tribunals or circuit benches,
had been discussed and decided in
this country, and it was found that in
the interest of administration of jus-
tice, it was necessary that the High
Court should be located and should
function at the place of itg seat, For
this reason, in spite of the great strike
and agitation at Jaipur, Government
did not agree to a circuit bench ut
Jaipur, There was one High Court
at Jaipur. That was to funclion as
such for the whole State. This is tht
principle, although in some exceptio-
nal cases, there has been another
Bench functioning. For example, the
Allahabad High Court has a Bench at
Lucknow and this has been there for
very long, There was the Avadh
Chief Court before, There were two
High Courts in that State. Therefore,
the Lucknow Bench carries. on. Other-
wise, the principle is one High Court
functioning from one place,

There are reasons behind this, The
principal one, apart from many
others, is that there is a good library
necessary for our lawyers and the
Judges to give proper judgment. At
the seat of the High Court, the lawyers
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have a very good library and the
Judges also have very fine libraries.
Access to these libraries will not be
available if they move from the sval

of the High Court.
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Secondly, there is, after all, deco-
rum of the court, which is a'so an
important element in the administra-
tion of justice. Up till now, the High
Courts have commanded great res-
pect all over the State, The environ-
ment of the High Court is also a
factor contributing to this, Although
it may not be wery fit to mention it
you might be knowing the story of
Maharaja Vikramaditya who used to
administer justice from his takht, Tt
had a sanctity and dignity attaching
to it.

Later on this was found to be al
another place. At that place, some
trees had grown and a few shephard
boys used to sit on it.

Almost all the countries used 1o
go there to get proper justice. There-
fore, the Vikramaditya takht had u
very great importance.

The atmosphere of dignity, deco-
rum and reverance prevails in the
seat of the court. Therefore, if the
court moves from place to place,
there will be lesg of that atmosphere.

Thirdly—this is of equal importance
—onte you agree that with rgeard to
election matters, the High Court should
move from place to place, the result
would be that in other matters also
it will not be possible to stop liti-
gants from demanding that the High
Court should move from place to
place. You have accepted and
acknowledged that it is not congenial
to the administration of justice to
move the High Court from place to
place or to have {too many circuit,
benches, Having accepted this, if only
in election matters you make a
difference, the impression will be that
for the politicians only such special
favilities are being accorded, facili-
ties which are not available to the
ordinary citizens in the country. The
politicians should not be given any
special facility.
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There is only one difficulty and
that is about the recording of evidence
of the witnesses. Apart from that all
the other matters, are to be dealt with
by the lawyers, whether it ig filing a
written statement or framing of
issues or arguments. 1f the place
of hearing is at one place, it is not
going to make much difference. There
is going to be a little difficulty about
the recording of evidence, We are
awarc that evidence can be recorded
un commission even under the civil
law, If there is difficulty, amend-
ments are possible in the Civil Pro-
cedure Code  itself. Wherever the
High Court feels that it is just and
convenient to record evidence outside
the premises of the High Court by a
Commission, it can be recorded.
Being an eminent lawyer, Mr.
Chatterjee will agree with me that
the High Courts have power to frame
rules. You have vested them with
this power and every High Court will
have to frame rules to perform the
duties assigned 1o each of them.
Therefore, there are going to be
special rules as to know thig power
is to be exercised by them and they
can amend them if necessary. They
can record evidence on commission
and no difficulty is going to be creat-
ed on that account., Even if there is
difficulty, the Law Minister can then
consider a minor amendment in the
Civil Code., If we deviate from this
principle and make these High Courts
roving travellers, there will be demand
from the country in other matters
such as agricultural and other civil
matters—and that demand will be
justified—that the High Court should
move oul. Therefore, 1 think that
this sub-clause (3) is not necessary.
Firstly, the High Courts have power.
Secondly, it is going to create many
complications. Therefore, the hon.
Minister may think of accepting my
amendment to delete sub.clause (3).

Does Mr.
say anything

Mr. Depuly-Speaker:
Bhattacharya want to
on this amendment?

Shri Dinen Bhattacharya: Only a
few words. I think the provision in
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sub-clause (3) will help in taking

evidence. But evidence is not the

only question in an election petition.

It is not possible for ordinary men

to conduct cases in the High Courts

which are in far off places. So, it
is better to take evidence in the
constitueney or in the necar aboutl

places of the constiluency so thal the
petitioner may have better facility of
producing his evidence and he is mol

to spend much money to take his
witnesses to the far off places. It is
impossible for an  ordinary man to

conduct an eleclion case in far off
High Courts. So, the provision should
be thai the High Court should in the
interest of justice and convenience
try an election petition only at the
place or in the constituency from
which the petitioner comes, Provi-
sion should have been made in that
way so that the ordinary man could
get justice at less expenditure and
justice could be had within his
means and resources.

Shri Tyagi: Sir, I always value the
opinion of Mr, Dixit and I am
generally in agreement with him
when he speaks about anything. But
I hope he will appreciate that the
Parliament represents the people and
the consensus of opinion in Parlia-
ment has been in favour of this when
it was introduced for the first time.
The maip objection to cases being
tried by tribunals was that election
petitions may be delayed tov much;
it will be costly and difficult also.
Various difficulties were felt, All the
persons who are clected to this House
know best what fairplay and juslice
should be. I am afraid the wishes of
the House are not met by this amend-
ment, This provision here does nol
force the High Courts to go out to
some place. The prvision is only like
this:

“The High Court may, in the
interests of justice or convenience,
try an election petition, wholly or
partly, at a place other than the
place of seat of the High Court”

He mentioned two or three instances
where the High Court was not allow-
ed to change its seat and there was
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some agitation and somebody wanted
a High Court to be provided some-
where else and then it was not allow-
ed. That was for a permanent change
ol High Court. Here this is not per-
manent change of loecation, The seat
of the High Court shall remain where
it is. If the Judges in their discretion
_ think that it will serve the interest of
justice if they follow this course, they
may do so. It is not that the case will
be transferred to some other station.
It all depends upon the convenience;
it is all in the interest of justice; and
then it may be tried wholly or partly.
Whatever he suggested is also includ-

ed. Of course the lawyers in High
Court stations will suffer a little
because their income depends upun

litigation and if cases go clsewhere
litigants might choose to have a local
lawyer. My friend practices in the
High Court and I can well understand
that, but T do not think that any
injustice will be done and I think it
will all be fair. I would request the
hon. Law Minister to advise the High
Courls to give as far as possible con-
sideration to the convenience of the
litigants in these cases.

Shri N, C. Chatterjee: Sir, it is not
the intention of the Select Committee
which recommended this clause that
we should have itinerary High Courts,
High Courts moving from district to
district, Nothing of that kind,

Sir, the predominant interest is the
interest of justice and fairplay. We
all think that the high court judges
would be better instruments for dis-
pensing justice in the eleclion cases.
Another thing we shall avoid s in
regard to appeal. You know that from
1he election tribunal, the case goes to
the courts of appeal ang in some cases,
article 136 comes into play whereby
the Supreme Court entertains appeals.
You know that the Supreme Court has
in half a dozen cases said, although
one may declare that this law is final
and there shall be no appeal, that
does not take away the constitutional
right of the Supreme Court to enter-
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tain appeals under article 136, because
Parliament does not have the right 1o
abrogate that power. The puwer 1s
there, Therefore, we are doing some-
thing in the interesis of justice, in the
interesis of election petitioners and
the respondent, the election of any
unfortunate man who has been return-
ed to Parliament after going ‘hrough
the grill of an election,

What is the position? I appeal tw
the hon, Minister and I appeal to you
and to the House 1o remember this,
Take for instance g batch of cases
which are there in Darjeeling and
Kalimpong in West Bengal. There
are 10 to 12 cases which may be dis-
posed of in one month. What are we
saying? In these cases possibly 500
wilnesses will have to be calied. Are
you going to order that all the 500
witnesses will have to trave; down to
Calcutta, slay there for months and
then one after the other, these cases
will be taken up and they have 1o
dance attendance in that expensive
place? We only say, let only one
judge, who shall be the election judge,
who may go down to Kalimpong or
Darjeeling, stay there for a month and
dispose of these cases. That will faci-
litate the interests of justice. The
greatest tragedy is that big money is
playing a conspicuous part in the
election machinery., Do you want
that big money will also play in the
disposal of the election cases? It will
be an engine of oppression, an engine
of terror. Here is my hon. [riend from
Meerut. Supposing there is an elec-
tion case, or, say there are five to six
cases or say, 10 cases. Is it not better
that a judge of the Allahabad High
Court should be deputed to come to
that area, finish the case in a furtnight
or three weeks?

‘We are not making this provision
muandatory, Kindly see what is the
recommendation of the Joint Commit-
tee, over which you presided. You
remember we have put it very mildly.
We have said, "The Committee are of
the opinion that a High Court may, in
the interests of justice or convenience,
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iry an election petition, wholly or
partly, at a place olther than the seat
of the High Court.” This js at page
(vii) of the Report of the Joint Com-
mittee, A man from Moradabad wil!
have the benefit of a Bench ay Luck-
nuw. A man from Meerut or Ghazia-
bad or Muzzafarnagar will have to 2o
a long way. This is a travesty of
justice. What are we saying? We are
leaving it to the high court judge. We
are appealing to the high court. The
high court judge has no power unduyr
the Constitution to try an clection
case. We are giving him the power,
and we are also asking him modestly,
respectfully to see that the high court
may depute one judge to try these
cases at another place to swt the
convenience of the public. The Chief
Justice shall nominate one or two
judges; there arc 36 judges in the
Allahabad High Court. They have
inviled me to go to the Centenary
celebrations of the Allahabagq High
Court. I know that there are 36
judges there. Out of the 36, iwo
judges will be deputed or three will
be deputed. One of them will be asked
to exercise the power, “The High
Court may, . . ." Tt is not mandatory.
It is only an enabling provision. It is
left to his discretion and to his judg-
ment. The high court judge will find
out how many cases are there. Sup-
posing there are just one or two wit-
nesses, that is a different thing. Sup-
posing there are over 40 withesses on
the part of {We petitioner and 50 wun
the part of the respondent. We know
the election cases have gone on fur
months and months together. And
there are g multiplicity of witnesses.
You know how easy it is to trot out
false charges of corruption against a
man, an election agent; that man may
say Rs. 500 have been paid. 1 remem-
ber, at the instance of some of the
leaders of Punjab, I had a fight in
Giani Kartar Singh case; it was a
ridiculous charge of Rs. 200 having
been paid, and the charge was nega-
tived. You will read the judgment of
Justice Falshaw and the other judge.
They have gaid that it is a fantastic
charge. There are professional wit-
nesses, As Shri Trivedl pointed out,

Bill

there are professiona] election experts
and professional witnesses in eleclion
cases. They trot out charges and
manufacture everything; they may say
a man has paid Rs, 100 and s0 on.

1 am only saying this 15 a very
modest, very reasonable, very practi-
cal piece of legislation. We are giv-
ing the power to the high courts, We
are saying, “Do not monopolise power
for the sake of boosting ap the high
court barristers or pleader: or advo-
cates or In the Interests of the domi-
nant pofessiona] bar there. Look te
the interests of justice; luok to the
convenience of the litiganis and look
to these things.”

There are 52 districts in Uttar Pra-
desh, for example, under the Allahabad
High Court. One has to go from one
corner to the other. I du not know
what is the distance from Ghaziabad
to Allahabad; at any rate, the dis-
tance will be not less than that from
Delhi to Allahabad. You have to
take all your witnesses, a multiplicity
of witnesses, there., A multiplicity of
charges may be there; of corruption
or bribery and other things. How
many cases will there be? You have
gol some experience and I have got
some experience. Shri G. S. Pathak
has experience. For how many cases
would you like to refer to Rogers?
For how many cases do you want to
refer to Halsbury's? For how many
cases do you want to refer to the
English Law? Not many, Only in very
exceptional cases. For most cases, 20
to 25 volumes of Election Law cases
are quite enough, to deal with these
cases. And every court, cvery district
court, apart from every High Court,
and every eminent lawyar has got
these books.

It is nut a question of diminishing
the high couris. The high court judges
should the majesty of law and they
should remember that they are now
funetioning in g Democratic Republic;
the high court judges should shed
their old attitude, the bureaucratic
attitude of inspiring awe and com-
manding reverence to the majesty of
law. They are citizens gz much as
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anybody else, and we are giving them.
this power on one condition and one
condition along: that they must ex-
ercise their discretion, their equitable
discretion, to dispense justice; te go
to a place and hear the evidence in &
particular case where you think fit,
having regard to the circumstances;
to go there, to stay there and expe-
dite the disposal of the case and dis-
pense justic quickly, expeditiously
and fairly.

ot fegtea feg  (Treage)

FAeAE AT, wdT S gmT awar difas
ot 7 @ 2, 9 A @ B, o€ AR
#1 afrafeawe & vk , @ w9
FoE F oar o fr v § 1 W
HIFE1 F1 7T AT, AT WIF T ATAH T
fir forma dftwa T gu, 3% & feadi
¥ S Zo o7 el & s wi gn
# = fafee #1 sam w9 A0w fammn
TEat g, w7 fost wlf gl B, A aw
fefrzaz w1ew # i gk &, wimwa< fesd
gré wrew & gt &, g Frew ¥ ¢
gy wghy fefemae srdw
w7 w97 Sgen agl s art §,
T ¥ fr g ¥ 1 a1é #ew wdfovm
wrEe gk § 1 st gere wEw & FY
WA ¥ T & dad o wnw & @
graw g g fam gt sEw wex &
w57 FEAT FC S, gL W § a8
F g4 ¥ AT @, HWIF A W gk
T % wn &, ag e gftw w2 ¥ WY
qATE | FH EE g w_w & fw aw
W1 et Ay &, & w-ATT Ak & wfaw
# gfirs s ¥ w7 § sRg R A
i W7 ha wHAr A T A,
72 o o o fevrm Y ST A
T THA w1 ag waew g fe g
dfevm TR A A Ty, A A S
T A & a1 A S A AT |

Zw # ox gfrafy ¥ qur fis W
T gew ¥ feaar & g, 8% war
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fe & sdwwa ¥ mx 4@ Fvan, foma
MW g1 ZAT gh, &gz, Faewn A
& grm, wg Y A, AT A 3w e
BT T @S gwnoav 1 S A
A T WIVAG FR, OF g7 ¥ e
HT T TAIH S AT AwA | FAE
e 97z AW v @S g

oft §o Wo mal © 7 a7 FE¥
LCR T
st fapem g =rad A

BT §AAVA H @S g AT 35 g
#1 fegam &7, €8 avg & A1 T A
¢ 7 v & w7 ¥ agi v, faam
T & diT §8 A fan
zaw faars fofewm @ge &1 41 wa
9B g1E HE AT T | FAIT Fo AT
qQrET ag 2 A7 T FrAAT 1 WY
www aw § f g R 9 e A
et ferar g0ft | e gfF w9 &
faa wow, ¥ fau A faue 1 593
Hr wx fom 1wy owmw @wa
& gu @ a@fam &1 faeet G2 A9
graGgd v iIms aEw
& § 1 % g § fm,  qEEEanh
& faugmy dfeum w1 sw9 fzar
g FE W ¥ ww w1 freelt TR
amt ¥t freelt, w8 € fa=re wor
Er 1 & FTA WA § iy wEm
f 3wt % sy ¢ f ww o g
wR Ao | w for gré #E ¥ Al
FT FRET EOT, °F A1 B AAEW A 8,
#fer g Wt W e fefeme a2
# 9 THTAT 200 Fo H §1 FHAT 41 FTE
FE A @ 9T 2,000 To WA 1 T
g &, & Avy g S wrgan, dfva afz
¥ owr @t ofaamie & &xe g 9,
ardw g
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B oFw g IR ¥ aw F aga
T & @1g amw A1 w1 wr
TE FE FT FA 791 WIH B ST F7
fefgwe ®1& @ = s 1 oF
Fom & gw fefgwe & o0 mrdh 2
q# T gerT g wgT {® g €1 W g
forar am@ | ot & w T AME FE H R
FAfATE § 1 4E IWAT wRE ATrad
faar aFr |\ ww fAg ag v fe
fefgwe & qeaw A g1 sAag &
AT FT F AT T FIEX § I AR-
feat w1 o T E | A@ T A W
T & g0 gUd wga 9@ fw om
g § % ag T T wd 1w wid
W@ A gt IR ag W gt
o fF oiawm fofews grm & A7 A
i Ft omear £ a1 gm @ Al
AR 1 e FEW o K g AgEw
g oz e w5 6w ag g
¢ f &w o wamea T9g g1 a1 A7 '
gitgiiz #1 7w 7 fr 17 falfge
FE H w1aT wC

Dr. L, M. Singhvi (Jodhpur): Sir,
one important policy consideration
which prompted the change from elec-
tion tribunal to High Courts was that
the quality of election litigation would
improve, that the quality of adjudica-
tion would improve, the appeals and
interlocutory applications made from
time to time in the course of election
proceedings would come to an end
and this dilateriness which characteri-
ses election controversies would come
to end. The other important considera-
tion has been aptly voiced by my
hon, friend, Mr. Chatterjee and others,
namely, the interests of the litigants
have to be kept in mind, particularly
in a field where litigants happen to

be engaged primarily in a task
of public servicee Those who
contest elections are not there to

fight for half of the tenure of their
office, of election petitions here and
there. The experience in this country
shows that election petitions have

Bill

been prolonged for as much as 5
years or Lhereabout. My {friend,
Mr. Dwivedy, knows it Lo his cost
how much harassment was caused to
him by way of elction proceedings.
Shri Surendranath Dwivedy (Ken-
drapara): It went on for 3} years.

Dr. L. M. Singhvi: Those who are
clected must not be faced with the
continuing difficully of facing elec-
tion controversies, sometimes genuine,
but quite often not genuine,

By vesting thig jurisdictiop on the
High Court, while we might improve
the gquality of adjudicatien and bring
to an end intelocutory appplications,
if we are noi prepared to extend this
jurisdiction to be exrcised nearer the
places where evidence is recorded, we
might be taking away the prospects of
doing proper justice in these contro-
versies, I would not have been too
vonvinced by the argument of distance
it the High Courts were to adjudi-
cate in the legal questions involved.
But if the entire evidence has to be
recorded by the High Court
naturally it takes a different com-
plexion, My friend, Mr. Chatterjee,
who hag had a long and distinguished
experience of the Bar, has already
recounted the many problems which
characlerise litigation in genera) and
clection litigation in particular in
this country. There is perjul'y, made-
up evidence, pr ional wit:
elc. Are we trying to facilitate the
way for those who are rich and can
wfford such controversies rather
than to allow such adjudication to
proceed on  fair considerations of
equality? In eleclion controversies
generally the evidence ig  quite
massive. If that is o be recorded
and witnesses have to be brought
from far flung places to the seal of
the High Court, it may create a lot
of difficulty. Therefore, in the exer-
cise of the original jurisdiction we
are vesting in the High Court, it is
incumbent upon us to consider the
desirability and advisability of having
the Election Judge of the High Court
sit as near to the place of contro-
versy as possible. 1 think election
justice should particularly be made
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cheap.  Otherwise, we would be
defeating the basic and primary con-
sideration which must prevail in cases
such as these.

Wt tqgw fag  (ATTrorey) o
FTETe wF R, & ot w2t ¥ fa=rdi 771,
taasr auda ot fogrem fag & fen
8, WTIT AWAT K1 E | 5AW AT
Freor § 1 o Siferr & war & i
¥ WERa A o awdr @ | & quAr
A1gaT § T w1l & ¥ a
fRaar smar & | @ 917 F1 oF
axsma fafzwa & 100 wreiwgt &
wigrEs fradt & A1 100 wrafugi &
FEY FAOH AL FE HF Vwar @
AT |

zadt are 7z & v fazqa &1 A
AR &, A1 {THaT 8, 59 w1 99 aF
wa A TN qT §F A AWE AEY
aFar g 5 naTz T T g A g
AT FHIAT FT AT 0T Hly AT T
T2 54 & | WIF AT T g ALY
tarar fF g ameft &1 ara &1 qug
A%, IAFT WA FAT & FW AT |
& e 71 aF FAT IF A A
e & e zigem § W § @r
Frm s aaeqm § 0 I qifEwr a0
FAAT AT | WA FAT XY WA ATHY
vz m & afaiws afea 3 &
TRy waraAr F fag | #few oF
reg7 wY e fatzo &1 dawr £9
FATE | qF% 34 AF I FF 7971 787
oY F 717 B ag q7wan g1 afy wrf
arzdl o fafzom & &7 A
3I7FT 97 717, 9redf, A7 faw qipd
7T g g gt \Far | gRlAT o
fagram faz &1 Fa1 fasga 55 &1
AT AT F13T TATH A1 73 § IaH AT
®r ORI FA Z O wd wr #
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®EET FMT 1 FAw gAmlT @ ga
qifemrive % w1 &ET | WY G ar
oAt fagrem fag J7 wrzdr aft m
AR 1

sft &Y F1 T aqo Hro waell A7
TR T HHFAT A ARAT |

oft TqATe fag : ga<r a1 § 77
Fgmr tw ot Dt w1 A o TEF
F 0 ZET 1 & go qTe #1 IzETN
AT STRAI , A6 AE @Y WA &
qFIAT ¥ w70 § 1 gww fefegaz
feimgaz & qr &2 o1 F7ar & 1 @7
felgaz & qn 77 ag dge zar ¢
TZ I3°G AT T HHAT HIAT T AT |
FIRA AT AR FER 1 o o K
fafaima £ g agg ava g1 € 2|
ity 7= wRAT 78 ga¢ d2 A
T aga avar ¥ 1 FEwET oAl
79 WEST ¥ 1 TAR IR TAAT GAT
a5 T & F miv w1 gAITATE &0
frate 3AT ATEAI § | o TTo § 52
taq &1 faad a2 mgara drow g
FE FATEIATE & A1 9 AY AT 5L o
4T 1 00 912 ad1 F1 WA § gAIZIAZ
F oATar AT agAT & 1 WA v owEw H
TEA T A ALY | NI H & &0
= 4 & 1 1 oo wrafagl #1 fearan
taatar ot wfvwr g sngm 1 wifaz
Tz szt fam aw@ ¥ goTgare w9
qFIyr § o adr | gafaw &
awwar {5 ot sz arq7 @ § 39y
F1E ATY FY HEAT & | WY WHETHE
gzamEframr o s ¥ i@
F1 A1 0T FE AT & T FI7 22 A4
aifE fawT wedt & 57 A1 & wgm b
dteesa 3fez & w7 39 & A7 #1979
q19 I 7 § T F1 A SaArZIm?
aZY ar 1 g€ W & | axfogi a0
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MTT WETET g & A1 IwE o Fag wf
Wl 398 & @wq o7 gwar ¢ fw ag
TN Mg Fh FT IR
uF d6Fa afzfedr ai 7 w1 9w
& " Far w47 ? Ay teeafaw w6
qFT AT FAIGIOIT H 43 3 | 0w
Adlew gfzfrde & 79T gred &9
g o | ag g 2 Ry wEm i
FaqezIrE | fEaar sarg @ @ )
¥ quaar § g9 @ F AHA T F
At &1 wr€ 3zvT AL g afew
HIT FI F197 77 a1 arfey | faw
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Shri D. 5. Patll (Yeotmal): High
Court should try election petilions at
Distriect Headquarlers. That is the
suggestion of hon. Members.

Shri G. S. Pathak: Sir, on this
question there have been various
views expressed. One view is that
the clause should be retained.
Another view is that the High Court
Judges should go to every consli-
tuency if possible.

Shri Raghunath Singh: Not
conslituency, every district
quarters.

every
head-

Shrl Priya Gupta (Katihar): Sir,
when the hon. Law Minister is spcak-
ing there is no quorum in the House.

Mr. Deputy-Speaker: The hon.
Minister may resume his seal. The
Bell is being rung.

There is quorum now. The hon.
Minister may continue.

Shri G. §. Pathak: Now, Sir, the
House has heard these various views
and I do not wish lo show any
rigidness about it. I leave it in the
hands of the House to decide. The
only guestion is whether this amend-
ment should be accepted or this
clause should remain as un-amended.
That is the only question before the
House. But I would suggest one
thing to Shri Chatterjee in particular.
The word is “may” and there is dis-
cretlion given. That is why Shri
Chatterjee and other friend: have
insisted on it. If we want lo prevent
any controversy aboul "may" and
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“shall”, let us add the words “in its
discretion” and then there will be no
controversy.

Several hon. Members: Agreed.

Shri G. N. Dixit: Sir, in view of
the soft feelings and the appeal made
by Shri Tyagi and also in view of
the non-rigidity of the hon. Law
Minister, I withdraw my amendment.

Mr, Deputy-SBpeaker: Has he the
leave of the House to withdraw his
amendment?

Amendment No. 68 was, by
leave, withdrawn.

Mr. Deputy-Speaker: 1 shall now
put  Shri Dinen Bhatla‘haryya's
amendment No, 99.

Amendment No. 99 was put and
negatived.

Mr. Deputy-Speaker: What is the
amendment that the Minister wanted
to make?

Amendment made:
Page 18, line 39—
after “High Court” insert—
(108),
(Shri G. S, Pathalk)

“in its discretion™.

Mr. Deputy-Speaker: The question
is:

“That clause 38, as amended,
stand part of the Bill."”

The motion was adopted.

Clause 38, as amended, was added

to the Bill.

Clauses 39 to 42 were ndded to the
Bill.

Clause 43—  (Substitution of new

sections for section 183),

Mr. Deputy-SBpeaker: There i one

NOVEMBER 13,
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Government Amendment to clause 43.
Amendment made;
Page 21—
omit lines 1 to 4 (64).
(Shri G. S. Pathak)

_ Mr. Deputy-Speaker: The question
18:

“That clause 43, as
stand part of the Bill."

amended,

The motion was adopted.

Clause 43, as amended, was added to
the Bill,

Clause 44— (Amendment of
106 and 107.)

sections

Mr. Deputy-Speaker: There iz aa
amendment to clause #4.

Amendment made:
Page 21,—
for clause 44, substitute—

‘44. (a) in section 106 of the
1951—Act, for the words “the
Tribunal’, the words “the High
Court” shall be gubstituted;

(b) in section 107 of the 1951-
Act, for sub-section (1), the
following sub-section shall be
substitude, namely:—

“(1) Subject to the provi-
sions contained in Chapter
IVA relating to the stay of
operation of an order of the
High Court under section 98
or section 99, every such order
shall take effect as soon as it
is pronounced by the High
Court".! (65)

(Shri G, S. Pathak)

Mr. Deputy-Speaker: The guestion
is:

“That clause 44, as amended,

stand part of the Bill."
The motion was adopted.
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Clause 44, as amended, was added to

the Bill.

Clauses 45 1o 40 were added to the

Bill.

Clause 50— Omission of Chapter IV A

Mr. Deputy-Speaker:

of Part VI).

There is a

Government amendment to clause 50.

Amendmnent made:

Page 22,—

for clause 50, substitute—

‘Substitu-

tion of
new sec-
tions for
sections
116A and
116B.

“Appeals
to

Supreme
Court.

50. For sections 116A and
116B, the folowing sections
shall be substituted, name-
ly:—

116A. (1) Notwith-
standing anything con-
tained in any other law
for the time being in
force, an appeal shall lie
to the Supreme Court on
any question (Whether of
law or fact) from every
order made by a Migh
Court under section 98 or
scetion 99,

(2) Every appeal under
this Chapter shall be pre-
ferred within a period of
thirty days from the date
of the order of the High
Court under section 98
or section 99:

Provided that the
Supreme Court may en-
tertain an appeal after
the expiry of the said
period of thirty days if
it is salisfied that the ap-
peallant haq sufficient
cause for not preferring
the appeal within such

period,

Stay of
operation
of order
of High
Court.

Procedure
in appeal

Bill

118B. (1) An applica-
tion may be made to the
High Court for stay of
operation of =an . order
made by the High Court
under section 98 or sec-
tion 99 before the expira-
tion of the time allowed
for appealing therefrom
and the High Court may,
on sufficient cause being
shown and on such terms
and conditions as it may
think fit, stay the opera-
tion of the order; but no
application for stay shall
be made to the High
Court after an gppeal has
been preferred lo the
Supreme Court.

(2) Where an appeal
has been preferred
against an order made
under section 88 or sec-
tion 89, the Supreme
Court may, on sufficient
cause being shown and on
such terms and conditiong
as it may think fit, stay
the operation of the order
appealed from.

(3) When the opera-
tion of an order is stayed
by the High Court or, as
the case may be, the
Supreme Court, the order
shall be deemed never to
have taken effect wunder
sub-section (1) of section
107; and a copy of the
stay order shall im-
mediately be sent by the
High Court or, as the
case may be, the Supreme
Court, to the Election
Commission and the
Speaker or Chairman, as
the case may be, of the
House of Parliament or
of the State Legislature
concerned.

116C, (1) Subject to the
provisions of this Act
and of the rules, if any,
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5 of 1908

made thereunder, ecvery
appealshall be heard and
determined by the
Supreme Cour{ as nearly
as may be in accordance
with the procedure appli-
cable to the hearing and
determination of an ap-
peal form any final order
passed by a High Court
in the exercise of its ori-
ginal civil jurisdietion:
and all the provisions of
the Code of Civil Proce-
dure, 1908 and the Rules
of the Court (including
provisions as to the
furnishing of security and
the execution of any
order of the court) shall
so far as may be, apply
in relation to such appeal.

(2) As soon as an ap-
peal is decided, the
Supreme Court shall in-
timate the substance of
the decision to the Elec-
tion Commission and the
Speaker or Chairman, as
the case may be, of the
House of Parliament or
of the State Legislature
concerned and as soon as
may be thereafter shall
send to the Election Com-
mission an authenticated
copy of the decision; and
upon its receipt, the
Election Commission
shall—

(a) forward copies
thereof to the authori-
ties to which copies of
the order of the High
Court were forwarded
under seclion 106; and

(b} cause the de=
cision io be published
in the Gazette or
Gazette in which that
order was published un-

NOVEMBER 23, 1966

People ( Amdt.)

5074
Bill

der the said section.” (G6)
(Shri G. S. Pathak)

Mr, Deputy-Speaker:
is:

The question
“That clause 50, as amended,
stand part of the Bill."”
The motion was adopted,

Clause 50, as amended, was added
to the Bill,

Clauses 51 and 52 were au dded to
the Bill,

Mr. Deputy-Speaker: Does any hon.
Member want to move his amendment
to clause 537

Shri S. M. Banerjee: Has not Shri

Madhu Limaye moved his amend-
ment?
Mr. Deputy-Speaker: No. The ques-

tion is:

“That clause 53 stand part of
the Bill."
The motion wds adopted,
Clause 53 was added to the Bill,

Shri §. M. Banerjee: Sir we, want
to speak on this.

Mr. Deputy-Speaker: I am sorry.
I asked twice if any amendment was
going to be moved. I am sorry, you
are too late,

wiwyg fawd © S WETEE,
HIT FATH 53 K Afww | FAF AT
q9.97 i |
Clause 54— (Amendment of section
126).

Shri M. Malaichami (Periyakulam):
Sir, I beg to move:
Page 24,
after line G insert—

“(1A) No person shall make
frivolous and malicious allega-
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tions against officers in the
discharge of their duties dur-
ing the clection period which
are [bund to be false in a court
of law." (102).

As many Members of this House
have previously expressed the diffi-
culties expcrienced at the time of
dealing with election petitions and at
the time of elections on account of
some malpractices adopted, either by
the contestants or by th~ officials, my
aim in bringing forward this amned-

* ment js to see that officials who are
honestly and efficiently discharging
their functions at the time of clections
should also have some protection from
malicious and frivolous allegations So,
I would request the hon. Minister to
give the rrquisite protection to the
officials against allegations fleld by
election petitioners while filline elec-
tion petitions which were found to Le
malicious and frivolous.

At the time of initiating my private
Bill T explained in detail the circum-
stances and the harassment to which
thrse officials are subjected when
frivolous allegations are made against
them, The allegations made against
officials are referred to acls which
have been committed at the time of
elections. So, if these allegations are
found to be false or frivolous subse-
quently in a court of law. they may
also be taken as commissions
during the elections.

So, I request the law Minister to
accept my amendment and to give the
necessary protcction to officials from
frivolous and malicious allcgations
while they face so much hardship in
efficiently discharging their functions.

Shrj S. M, Banerjee: Sir,
24 this clause says:—

on page

“No person shall convene, hold
or attend any public meeting in
any polling area during the prricd
of fortyv-two hours ending with
the hour fixed for the conclusion
of the poll for any election in that
polling area,”.

2182 (Ai) LS—b.
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1 can understand it if it is 24 hours
or if it is 48 hours but I cannot und«r-
stand why it is 42 hours, This 42
hours condition is very diffitult for
any c2ndidate to observe. I feel that
either it should be 48 hours or make
it 24 hours. It is a question of com-
mons:nse, If it is 48 hours, 1 can
ask my people, if I am a candidate,
that before 48 hours they should stop.

Shri Tyagl: This 42 hours is pro-
vided for so that a meeting can be
held thr previous night. Suppose, the
meeting goes on till 10 o'clock at
night. Well, up to 10 o'clock the
meeting can be held and not nafter
that

Shri 5. M, Banerjee: Suppose, the
clection is say on the 23rd February
and we are told that no meeting will
be permitted 42 hours before.

Shri G. S. Pathak: I am accepting
it. You will kindly remember, Sir,
that in the Committee I had suggest-d
48 hours, but then several Members
said that six hours of the night should
be excluded,

Shri S. M, Banerjee: Let it be 42
hours then.

Shri G. S, Pathak: I am opposing
the amendment of Shri Malaichami
on the ground that it is contrary to the
very scheme of the Bill. Corrupt
practice is committed by th~ successful
candidate or by his election agent or
anybody else with his consent, Now,
here he wants the election petitioner,
the unsuccessful party, to be held to
be guilty of corrupt practice because
he has bren found not to have spoken
the truth. This seems to me obviously
improper, if I may use that expression,
because sveryone who goes to court,
whether he is an election petitioner
or any other person. incurs a liability
under the law if he is not telling the
truth. He can be hauled up for per-
jury, Action can be taken against
him in a criminal court and costs can
also be awarded against such a peti-
tioner. Thercfore I am opposing it.
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Mr. Deputy-Speaker: Does he press

his amendment?

Shri M.-Malaichami: I wish to with-
draw my amendment.

Mr. Deputy-Speaker: Has he the
leave of the House to withdraw his
amendment (No. 102)?

Amendment No, 102 was, by
withdrawn.

leave,

Shri Sonavane: Sir, Shri Banerjee's
suggestion should be put in the form

of an amendment.
E ]

Shri G, S. Pathak: Sir, 1 am my-
self moving it, I move:

Page 24, line 4,—

for  “forty-two” substitute

“forty-eight”. (109)

Mr. Deputy-Speaker: 1 shall put
the Government amendment to the
vote of the House.

Shri 5, M, Banerjee: Sir, what 1
had said was that it would be difficult
to count 42 hours; therefore, let it be
12 hours or 24 hours. He wants to
increase 42 hours to 48 hours. Why
not reduce it to 24 hours? I never
wanted to prolong it. Let it be 24
hours,

Mr. Deputy-Speaker: I am sorry,
you have not tabled any amendment.

Shri 5. M. Banerje¢: Then, let 42
hours remain.

Shri Priya Gupta: Let it be 24
hours.

Mr. Deputy-Speaker: You may
vote against it, The question is
Page 24, line 4,—
for “forty-two™ substitute

“forty-cight”. (109)
The motion was adopted,

Shri Priya Gupta: Sir, you are
giving no opportunity to spcak.
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The gquestion

“That clause 54, as amended,’

stand part of the Bill.”
The motion was adopted,

Clause 54, as amended, was added
te the Bill

Clauses 55 to 63 were arided to fthe
¢ Bill.

Clause 1 was added to the Bill.

Clause 20— Substitution of new
Chapters for Chapter 1II of Part I1)
—Contd.

Mr. Deputy-Speaker: Now, we
will come back to clause 20 an am-
endment to which has been circulated.

Shri G. S. Pathak: Sir, I have not
moved the amendmeni. It was a
mere suggestion to Shri Kamath, If
it is not acceptable to Shri Kamath,
I am not moving it.

Shri Alvares (Punjim): It is ac-

ceptable to Shri Kamalh__

Shri Ranga:
to us.

It is not acceptable

Mr. Deputy-Speaker: Some say that
it is acceptable and some say that it
is not acceptable,

S5hri G. 8. Pathak: If there a con-
troversy, I am not moving it.

Shri Alvares: Let him move il

Mr. Deputy-Speaker: He says that
he will move it only if it is unani-
mously accepied by the House.

Shri Alvares: How can ha fay
that? We are all accepting it

Mr. Deputy-Speaker: Mr. Banerjee,
the Law Minister says that he is mov-
ing that amendment if the House un-
animously aceepts it. 1 find, Prof.
Ranga iz against it
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Shri Ranga: The whole of my
Party is opposed to it. 1 have got
definite reasons why I am opposing it.

Mr. Depaty-Speaker: So, he is not
moving that amendment. The am-
cndment is not before the House,

Shri Priva Gupta: 1 rise on a point
of order.

Mr. Deputy-Speaker: There is no
point of order. He has not moved the
amendment,

Shri S. M. Banerjee: Kindly hear
me. '!

-Sl;ri Alvares: He had made a pro-
mise to Mr. Kamath that he will move
it. (Interruption). '

Mr. Depuaty-Speaker:
moving it.

He is  not

Shri Alvares: You are now going
back on your promise, (Interrup-
tioms).

Mr. Deputy-Speaker; Order, order.
Unless he moves the amendment, 1
cannol place il before the House.

Shri Alvares: This was a balanced
suggestion. When anybody from
any political party leads a demons-
tration for food or otherwise ond if
he is in prison for two years, he may
be disqualified. Here was a balanced
suggestion that for social crimes also
there will be a penalty. It is not
that people commiting social crimes
will be exonerated, So, as a balanced
suggestion, the Law Minister propos-
ed to Mr. Kamath that he will in-
troduce this amendment. Having
done so, he now refuses to move it.

Mr. Deputy-Speaker: He only eir.
culated it,

Shri 8, M, Banerjee: May 1 maky #
submission?

Mr. Deputy-Speaker: There is no
provision in the rules for submissions.

1. 1888 (SAKA) Prople (Amdt.)
Bill
Shri Priya Gupta: T rise on a point
of order.

Shri §. M. Banerjee; Sir, the amend-
ments Nos. 72 and 75....

508c

Mr. Deputy-Speaker: They are not

imendments yet; they are only sug-
pestions, Don't eall them amend-
ments, .

Shri S, M Banerjee: Kindly hear
me, 1 am talking of the amend-
ments nl Mr. Kamath.

Mr. Deputy-Speaker: That i1z all

over.

Shri S, M, Banerjee: On clauge 20,
no amendments have been  disposed
i

Mr. Depaty-Speaker: The discuss-
ion was over and the Minister was
replying to it and he made the sug-
gestion that if the House unanimously
accepts il, he was prepared to move

it. There is np unanimity and,
therefore, he has not moved the
amendment.

Shri Umanath (Pudhkkettai): He
said, if it ir acceptable to Mr,
Kamath.

Shrl Priya Gupta: The Law Minis-
ter accepled the principle of Mr.
Kamath's amendment.

Mr, Depaty-Speaker: Order, order.
Please sit down.

Shri Priy; Gapta: Let him move it

Shri G. S. Pathak: May 1 make o
personal explanation? This moming
1 suggested to Mr. Kamath thag in
case he wanted to have a substitute
amendment for his owp amendment,
then this was thg draft. I never said
that I was moving an amendment.
Mr. Kamath is not here a¢ the pesent
moment, Therefore, no question
arises, If he had wanted to have a
=ubstituly amendment for his own
amendment, then that amendment
could be put to the House. But so
far ag 1 am concerned, T never said
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that T was going to move an amend-
ment which might be accepted un-
animously or otherwise. 1 want to
keep the records straight.

Shri Tyagi: You only gave a legal
advice,

Shri Sinhasanp Singh: On a point of
order, Sir, The Law Minister says

now that he did not move the
amendment. I say, the rocorg of
the proceedings will bear me out,
that he moved the amendment.
After the amendment was moved,
the Deputy-Spcaker said, let the
amendment be circulated and the
amendment was circulated to |us.
The amendment was moved, The

record of the proceedings will bear
me out. Now, it is not proper for
the Minister to say that he hag not
moved it. He had moved il and it
was circulated to us.

Mr, Deputy-Speaker: He has not
moved it. I only wanted the draft
to be circulated,

Shri Sinhasan Singh: He moved it.

Mr. Deputy-Bpeaker:
point of order,

There is no

Shri Sinhasan Singh: The record of
the proceedings will bear me ouf,

Shri Priyg Gupta: He is correct,

Shri S, M, Banerjee: My submis-
sion is this. In the morning, when
we were discussing clause 20 and
the wvarious amendments of Mr.
Kamath, Nos. 72 to 75 and No. 28 of
Shri Madhu Limaye, the Law Minis-
ter, in his wisdom, wanted to accom-
modate the substamce and the gpirit
of Mr. Kamath’s amendment. He
sald that that was not final and so he
moved an amendmoant or rather sug-
gested an amendment. When it was
being read out, because it was a
lengthy one, we requested you that
it should be circulated and that the
discussion on clause 20 should be
held over.
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Shri Ranga: Not only that.

Shrimati Renu Chakravarty and my-
self, both of us, got up and said that
there is danger in this thing.

Shri S. M. Banerjee: Now, this
amendment, I am sure, hag met the
substance of Mr. Kamath'y amend-
ment. About the moral turpitude, he
has not given the reasons why we
should repect Mr. Madhu Limaye's
amendment. He has not given any
reason for that.

Shri G. S. Pathak: I have not said
anything about the moral turpitude
part of it. I am going to deal with
Mr. Kamath's amendment has no-
thing to do with moral turpitude. I
am going to deal with it now.

Mr, Deputy-Speaker: Mr. Banerjee,
you canno! go into other matters
now. The distussion on this matter

is over. Im fact, the Minister was
replying to it. It ig enly on Mr.
Kamath's amendment that he sug-
gested the draft and I asked the
draft to be circulated. So, other
matter are irrelevant here.

Shri S. M. Banerjée: But the

amendments are not yet disposed of.
Tt was open to Mr. Kamath to ask
for the division.

Mr, Deputy-Speaker: It can be
asked for now.
jEllri S. M. Banerjee: Since the

amendments have not been disposed
of, we have every right to speak on
the amendments.

Mr. Deputy-Speaker: The discus-
sion was over and, in fact, the Minis-
ter was replying to it

Shri G. S. Pathak; Mr, Kamath's
amendment shoold not be accepted
for two reasons. Firstly, it does not
specify any gentence.

Shri 8. M. Banerjee:: But we ac-
cept your amendment,
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Shri G. S. Pathak: Secondly, hoar-
ding and profitcering have not been
defined. 1t is very vague and, there-
fore, 1 oppose it.

Shri 8, M. Banerjee: You have made
it clear.

Shri G. . Pathak: About the ex-
pression ‘moral turpitude’, if that
is introduced in that gectiom, it may
lead to dangerous consequences, In
that case, you will have to examine
the question of what kind of offences
should be excluded. In one of the
speeches, I found, it was said that

offences under section 332 of the
Penal Code, etc, where a police
officer may he assaulated, do not

mean anything, that they do mot in-
volve moral turpitude, That is how
I understood the speech. Now, .this
will exclude the cases of burning
of property, public property as well
as personal property, removing of
fishplates from the railways, all
offences relating to property which
may be attributed to something which
is not moral turpitude, It is extreme-
ly difficult to define what moral turpi-
tude is in relation to election law.
Moral turpitude may have wvarious
nuances, various shades, in relation to
various statutes. What would be a
moral turpitude in relation to election
law will be g serious question. Would
you like a legislator who has taken
an path on the Constitution to adopt
unconstitutional methods in order Lo
achieve political ends. If it is found
that any legislator is as party to the
disruption of public order, is a party
io the destruction of property, both
public and private, (Interruptions) in
that case you cannot say that such a
person should not be disqualified. &fuu
should not exclude from the operation
of the existing se.tion many cases
which are anti-social, which are crim-
es, and if you introduce moral turpi-
tude, many people may have different
idea; about what moral turpitude
means in relation to election cases, I
do not want to detain this House on
this point longer. But it wou'd be
obvious if you take the list of various
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offences in the Indian Penal Code or
in other cases, that opinions vary as to
what offences involve moral turpitude
and what offences do not involve moral
turpitude and some cases may be on
the border line, The law is clear today
and it shouid be clear because it is
initially the Relurning Officer who
has got to decide whether a person is
qual.fied or disqualified. We should
not complicate matlers by introducing
uncerttin elements. Therefore, I am
oposed to this amendment. About a
murder which takes place in a street,
for example, it might be said. . (Inter-
Tuptions),

Shri Priya Gupta: There are many
existing MPs, MLAs, and nalional
leaders who have been charged for
atlempt to murder or murder in the
British times. They have not been
disqualified.

Shri G. 8. Pathak:....it might Le
said that no moral turpitude was in-
volved, but you cannot say that a
leuislator should not be disgqualified if
commils such offences. (Interruptions)

Shri Priya Gupta: Those MPs and
MLAs who have been charged with
murder in the British times have not
been disqualified.

5084

Mr. Deputy-Speaker: Order, order.
He should not disturb like this. If he
continues, I will have to ask him to
go out.

Shrl Priva Gupta: Will wou dis-
qualify those people also? You interd
on'y disquali’ying the present political
workers who are charged with murder.

~ Mr, Deputy-Speaker: He cannot go
on like this. Order, order.

Shrl Priva
understang that.

Gupta: He should

Bhri G. S. Pathak: There will be
difficulties. Therefore, I would oppute
all these amendments which try to
introduce this element of mora' turp.-
tude in g section which is very ciear,

Than I go to section 9A.
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Mr, Deputy-Speaker: 1 shall ask
bim to go out if he continues like this.
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Shri G. S, Pathak: Section §A des-
erves a careful consideration at the
hands of this House because it is an
important one. 1 will not press my
amendment No, 63, if Mr. Dixits
amendment No, 67 is carried becausc
there is partial overlapping and a part
of my amendment is covered by that
amendment.

Mr, Deputy-Speaker; The Minister's
amendment comes earlier,

Shri G. S. Pathak: That is right, 1
shall state what I have cot 10 say
about this section. 1 have, by my
amendment, added one explanation,
The reason why 1 have added it is this.
In cases where the contractor or 4
person who enters into a contract with
the Government executes the entire
contract and some money remains to
be paid by the Government, the ex-
planation will take out g casc of this
kind from the operation of the see-
tion. That js the object of this expla-
nation. I will explain the reasons.
On the section as it stands, the Sup-
reme Couri has held that the coutract
still subsists even though some money
may not be paid by the Government
even after the other party to the con-
tract has performed the entirety of
the contract. The House knows that
in England in 1057 this disqualifica-
tion which arose out of contracts with
Government was removed by law.
Prior to that, there was this disqualifi-
cation existing. When this disqualifi-
cation was existing, then the question
arose before the courts there and the
courts decided that after person who
had to execute a particular contrest
has performed the entirety of the con-
tract and the money is not paid by the
Government, then he becomes the
creditor of the Government.
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Government has go( 10 pay the money
to him and in that case, a few days’
delay in the payment of the money
would result in the disqualification cf
that person. That was the reason.

Shri J, P. Jyotshi (Sagar): If the
amount is withheld, what will be done
in that case?

1866 <086

Shri G. S. Pathak; What was stated
by the English judges was this:

*....he had been converted into
a mere creditor of the Government,
whose claim had been ascertained,
and whose right was to receive
his money, and as to whom, it
would be an injustice to say that
a mere delay in payment on the
part of the Government should
have the cffect of disqualifying
him as a candidate. It appears to
me very clear, when the terms of
the act come to be examined, that
it was not the intention of the
legislature that the mere relation
of debter and creditor subsisting
should, of itself, create a disqualifi-
cation. If that were so, it would
be impossible to avoid the absurd-
ity that the mere omission of the
government to pay a small sum of
money a trifling balance, to a
contractor who had completely ful-
filled his contract—whether by
reason of there having been a dis-
pute that was mot adjusted until
shortly before the election, or even
by reason of an accldental omission
of a few pounds at the time of
payment—should constitute the
status of disability.”

The Supreme Court held otherwise
because of the language of the sec-
tion. I want to introduce the expla-
nation so that justice may be done to
the people and he may not be disqua-
Jified when they are not at fault
themselves. It is not their fault that
paid the
money or the entire money at the pro-
per time, That is the reason for this
explanstion.

Section A may %e divided into two
parts. The apddition te the sectlon
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whereby corporations in - which the
Government has some interest should
be the subject of this section—that
part, 1 have found it stated in the
debate that you will be disqualifying
many many persons. There are many
Corporutions in which either the State
Gevornment or the Central Govern-
ment hus interest and all those who
would enter into contracts with such
Corporalions would be automatically
disqualified. That wil] be the result,
Tuke the case of Food Corporation, for
cxample. If a person entcrs into g
contract with the Foogd Cerpuration o
supply food to the Corporation, then
he will be disqualified. There are so

muny Corporaions—Warehousing Cor- .

poration, the Stale Trading Corpora-
tion, the Handicrafts, the Khadi, the
Indian Airlines Corporation ete.~—and
these Corporations will be covered by
this section and the result will be that
every one who deals with these Curpo-
rations, who sells or enters into a con-
tract for sale or to execute a contract,
will be disqualified and the result will
be that milliong and millions of peope
will be disqualified for no fault of
their own ang simp!y because the
Government have an inlerest there.

Shri Hari Vishnu Kamath: Not mil-
lions gnd millions, but it will be only
a few thousands.

Shri G. 8, Pathak: You can easily
sce how many people will enter into
contracts in the matter of food and
how many people in the villages will
supply food.

You may also remember one thing
that when Act 58 of 105 was passed,
this particular quesiion was discussed
here. I say with the utmost respect
to the House that Parliament should
not change views without considering
whether what it Tiad done before has
become superfluous now or hag become
oul of date.

This question was discussed in Lhe
house whep Act 58 of 1958 was
passed, when the law was changed
from what it was in 1951. Therefore,
I submit that this part of the provision

should not be incorporated.

With regard to the remaining part,
substantially 1 have got to give a
little history in a few words. In 1851
there was a law which included mot
only persons who entered into con-
tracts but also those for whose interest
or benefit the contract was entered
into or who held some trusteeship and
who had to confer some benefit on
any party because of that trusteeship.
That was the law in'1951. In 1058 the
law was amended and the present sec-
tion was substituted in place of that
law. May I be permitted to read out
what the Joint Committep said on that
earlier occasion?

This was what they had said:

. ‘The Committee feel that in
view of the expanding activities
of the Central and State Govern-
ments ag the biggest purchasers
and guppliers of goods including
foodgrains and other essential
commodities, a large pumber of
persons in the country will have
some contractual relationship with
the governments in threse matters.
Under the circumstances it will not
be proper to disqualify all such
persons who are having contrac-
tual dealings with the govern-
ment from standing for election of
being elected as members of
Parliament or State Legislatures.
The Committee fcel that the better
course would be to omit gltogether
the already existing sectionTQ..

But when the matter came up in the
House, I believe it was Shrimati Renu
Chakravarity who suggesteq an
amendment that there should be n2
deletion but there should be the
enactment of a section which you find
in the existing law.

In this connection, it must bBe re-
membered that we have got to make
our laws simple. The returning offi-
cer has got to decide summarily, of
course, the question whether a person
is disqualified or not. How can he
decided summarily complicated ques-
tions of law and fact with which this
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question will be attended namely
whet'rer there is a trust for whose
use or benefit that contract was en-
tered into ang so on? It will be the
duty of the returning officer to decide
the question of disqualification at the
time of the scruting of the nomina-
tion papers. Therefore, we have got
to consider these practical aspects glso.
Therefere, 1 suggest that yhre amend-
ment of Shri G. N, Dixit be accepted
und the law should remain as it is
namely that there will be a prohibi-
tion to enter, a prohibition or dis-
qualification as g result of prohibition
but confined only to the existing sec-
tion.

You may kindly also remember that
there is the question of a Member of
Parliament entering into a contract
with Government for making g speech
on the radio. Would that also come
within the scope of this or not? That
is also @ aquestion to be determined.
Therefore, we should nat exteng the
operation of this section.

Having regard to these various gs-
pects, I submit that Shri G, N, Dixit’s
amendment may be geccepted; other-
wise, my amendment may be accept-
ed.

Then, I come to Shri A. N. Vidya-
lankar's amendment, namely amend-
ment No. 78,

I oppose this amendment for the
reason that the proper place where
provision should be made on this sub-
jzet s the Government Servants Con-
duct and Conditions of Service Rulcs.
Otherwize, the government servant
eould say: “Why should T be giscrimi-
nited against?” When pther people
have got a right to stand for election,
why should I be prohibited from
standing for eclection for one ycar?
In case some provision is to be made
in the eonduct pules, that might be a
matter which the Government might
consider, But to disqualify a public
servant in this manner would not be
rizht. I think they are doing good
service, people like Shri Dandeker.

NOVEMBER 23, 1968
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Shri A. N. Vidyalankar (Hoshiar-
pur): In the rules, you cannot create
such a disqualification.

Shri G. S. Pathak: It will be one
of the terms and conditions of service,
thrat he cannot stand for any parti-
cular period of time.

Shrj A. N. Vidyalankar: Govern-
ment cannot impose any disqualifica-
tion to stang for the legislature in that
way.

Shri G. S. Pathak: He wants to
disqualify only for one year,

Shri A. N. Vidyalankar: Under the
rules, Government cannot do it.

Shri G. S. Pathak: It should be
known that when the conduct of &
government servant is under inquiry,
the resignation is not generally ac-
cepted. If you make & provision in
the conduct rules that in that case the
resignation should not be accepted,
that should satisfy the needs under-
lying this amendment.

Then I am opposing amendments
Nos. 51 to 55 for these reasons. For
electoral offences, the disqualification
is 6 years from the date of convic-
tion. That is the report of the Com-
mittee. The amendment wants a fur-
ther disqualification for 6 years so that
he shouid be disqualified for two elec.
tions, I am opposing this.

Shri Hari Vishnu Kamath: Nothing
wrong in this.

Shri G. 8. Pathak: What is wrong!
Take what has been said by English
Judges that it is the electroal right
of the people to elect; unless you want
to take away those rights, you cannot
make such laws, that there gshou'q be
disqualification for 12 years.

Shri Hari Vishnu Kamath:
even 6 years is wrong.

Shri G. 8. Pathak: No, no.

Then

Shri Hari Vishnu Kamath: That is
his obiter.
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Shri G. 8. Pathak: For a reasonable
period, you can disqualify,

Shri Hari Vishnu Kamath: What is
‘reasonable'? For me, even disquali-
fication for life may be reasonable.

Shri G. S. Pathak: Then he may
move an gmendment fop disqualifica-
tion for lite. We will consider.

Shri Hari Vishnu Kamath: For some
offences like corrupt practices, gross
carruption,

Shri G. S. Pathak: The next one I
oppose for the same reason. In 53,
he wants that even after the contract
has been performed on both sides,
there should be another twp years
disqualification. T am opposing it.

Then 54—has it been withdrawn?

Mr. Deputy-Speaker: It has been
moved. "

o
Shri G. 5. Pathak: [ am opposing
it. This says that if a Member has
been suspended from the service of
the House for three times, he should

be disqualified for 6 years.

Shrl G. N. Dixit: When Shri §. N.
Das was going, he told me that he
had withdrawn it,

Mr. Deputy-Speaker: It cannot be
withdrawn like that.

Shrl G. S, Pathak: I am opposing it
because it raises very vital questions
and jt may affect the rights of the
House itself,

Shri Alvares: Why ‘may'? It does.

Shri G. S. Pathak: In England, it
was done for some time. When the
Speaker saig ‘expelled’, it was dis~
qualification for ever. There was
great opposition, That practice has
been abandoneg there.

Shri Harj Vishna Kamath: He has
shown some wisdom this time.
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Shri G. S. Pathak: Amendment
No, 55 wants the substitution of five
yearg for ‘three years’. I am oppis-
ing this also.

Amendment No. 58 aims gt taking
away the power of the Election Com=
mission to remove disqualifications.
On that point, I have something to
say. The Election Commission must
have this power because there may be
hard cases; there may be technical
cases where the Court on an interpre-
tation of the section may have to say
that a corrupt practice has been re=
sorted to.

Shri Hari Vishnu Kamath:
cases make bad law.

Shri G. S. Pathak: You will see that
the law will be good if this provision
remains. Why is it? I am taking the
case, the analogy. The Governor has
got power to remit sentences even
though the judiciary has sentenced a
person to a certain  punishment.
There must be some power residing
somewhere to meet cases of the mar-
gina] type—hard, would be more cor- *
rect—to meet hard cases. There may
be somebody who has remained under
a disqualification for a long time and
when just 3 few days remain there is
the next election, he may be relieved
of that disqualification. Therefore,
there must be some power which must
reside in the Election Commission.
Repeatedly, Mr. Kamath hag referred
to Mr. V. C. Shukla's case because
his opponent was a PSP candidate.

Shri Hari Vishou Kamath: It s a
serious reflection. Whether it be PSI
or SSP or Communist or Congress-
man, 1 want fair and free election, He
may not be anxious but I am anxious;
I am for a frec and fair clection.

Shri G. S. Pathak: What is forgot-

Hard

“ten is this.

Mr. Deputy-Speaker: Yoy yourself
said yesterday that he was your party-
man,

Shri Harl Vishou Kamath: Now he
says that because he was my party-
man I raised il. It is a reflection.
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8hri G. S. Pathak: It is an inciden-
tal matter; you also happened to be-
long to the PSP, The position is this.
It is grossly unfair that such asper-
sions be cast upon a person whose
case was considered by the Eleetion
Commission. During the entire perind
when the Election Commission has
functioned it has won the admiration
of the people.

Shri Hari Vishnu Kamath: Who?
.....(Interruptions.) We do not
want this rigmarole herc—admiration,
this and that. Come te facts. ... ..
(Inter ruptions.)

Shri G. 5. Pathak: He may not
have found a single case so far as the
Election Commission is concerned. I
am talking of the Election Commis-
sion. You are obsessed with Mr, V.
C. Shukla. There is already a reme-
dy available to an aggrieved party.
Where the Election Commission judg-

" ment is without jurisdiction, or there
is an apparent exror on the face,of
the judgment. one can go to the High
Court; or even to the Supreme Court.
Why I say it is unfair js this, No one
said that the election Commission had
gone outside its jurisdiction.

The
the

Shri Hari Vishnu Kamath:
Supreme Court had dismissed
appeal of Mr. Shukia.

Shri G. S. Pathak: No, no.

Shri Hari Vishnu Kamath: What

“No, no?" I say, ‘Yes, yes."

Shri G. 5. Pathak: It is the order
of the Election Commission, I am
talking of the conduct of the Election
Commission. I am not talking cf the
judgment in appeal. (Interruption)

Shri N. C. Chatterjee: How can he
go to the Supreme Court from the
Election Commission?

Shri G. S. Pathak: Therefore, I am
opposing thia amendment aznd this
power should remain, with the Elec-
tion Commjssion.

Shri Harl Vishnu EKamath: What
about my amendment No. 75?

NOVEMBER

23, 1966 Feople (Amdt,)

Bill
Shri G. 8. Pathak: I am opposing
amendment Nos. 73 and 74. The
reasons have already heen given.
Then, there is No. 75.
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Shri Hari Vishop Kamath: That is
an glternative gmendment.

Shri G. 8. Pathak: “The Election
Commission shall not remove disquali-
fication before the general election.”

Shri Hari Vishnu Kamath: Accept
that gt least.

Shri G. S. Pathak: [ do not accept
it. Why should we impose these con-
ditions on the power of the Election
Commission? Is it not suflicient to
do what the Joint Commitiee has re-
commended, namely, the Elcetion
Commission should give its reasons,
rcord the reasons, go that everyonc
may be able to know why is it that
he has removed the disqualification”
That should be enough.

Shri Hari Vishnu Kamath: In this
particular case, the Election Commis-
sion has functioned as an appellate
court; the Supreme Court dismissed
the appeal; the Election Commission
functioneg as a super Supreme Court.

Shri G. S. Pathak: The Supreme
Court did not go into the facts.

Shri Hari Vishny EKamatb: Sir, on
a point of order. He says ganybody
can move the Supreme Court against
the Election Commission's orders.
What has happencd in Shri Shukla's .
case? Shri Shukla was unseated; dis-
qualified by the higlr court. He filed
an appeal in the Supreme Court, gnd
the Supreme Court dismissed his ap-
peal, and then after all that, the Elec-
tion Commission functioned as a super
Supreme Court. (Interruption)

Shri G. N, Dixit: Is it a point ol
order or a speech?

Shri Hari Vishnu Kamath:
Do not teackr me.

I know.

Shri G. 8. Pathak: So, | was saying
that, with reference to the order of
disqualification. This i3 all that 1
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have got to say on these matters and

1 oppose all the amendments.

Mr, Deputy-Speaker: I am pulting
amendment Nos. 28 and 28 to the vote.
It is Shri Madhu Limaye's.

5095

Amendments Nos. 28 and 20 were
put and megatived.

Mr, Depuiy-Speaker: I shall now
put amendment Nos, 52, 53, 54, 55 gnd
56 of Shri Shree Narayan Das.

The amendments Nos, 52 to 56 were
put and magatived.

Mr. Depuly-Speaker: Then there is
Government amendment No, 63. The
question is-

Page 13,—
after line &, insert—

“Erplanation.—For the pur-
poses of this section, where o
contract entered into by g per-
gon himself or by any person o:
body of persons referred to in
this section with tire appropriat
Government or With any com-
pany or corporation (other than
o co-operative society) referred
to in this section, has been fully
performed by the person himself
or by the person or body of
persons s aforesaid, the con-
tract shall be decmed not ‘o
subsist by reason only of the
fact that the gppropriate Gov-
ernment or such company or
corporation has pot performed
its part of the contract either
wholly or in part.” (63)

The motion was adopted

Mr. Deputy-Speaker: Then Shii
Dixit's amendment No, 67 is barred.

Shri G. S. Pathak: In Shri Dixit's
amendment, there are two parts: cne
which wag covereg by my amendment
and the other is not covered by my
amendment. It would not be barred.

Mr, Deputy-Speaker: Do you mean

to say it is covereq by €3°
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Shri G. S. Pathak: Onc part is the
cxplanation, the Iatter part.

Mr. Deputy-Speaker: What are the
amendments of Shri Kamath?

Shri Harj Vishnu Kamath: 1 have
four amendments. (Interruption).

5000

Mr. Deputy-Speaker: Order, order.

He has got 72, 73, 74 and 75. Is that
covered by Shri Kamath's amend-
ments?

Shri G. 5, Pathak: Not Shri
Kamath's amendments; Shri Dixit's
amendment.

Shri G. N. Dixit: What has happen-
cd to my amendment?

Mr. Deputy-Speaker: It is barred
by the Government amendment,

Shri G. S. Pathak: I submitied tha
Shri Dixit's gmendment is wider than
mine. 1 accept his amendment, gnd if
my gmendmenl ig carried, that does
net mean that Shri  Dixit's amend-
ment falls, beThuse it is wider, It
consists of two parts; only one partl
overlaps, ang that is why I said tha®
it my amendment is carried, his does
not fall.

Shri S. M. Banerjee: 1s he accept-
ing Shri Dixit's amendment or not?

Mr. Deputy-Speaker: Which is the
part that has heen covered by wour
amendment?

Shri G. S. Pathak; The Explana-
tion.

16 hrs.

Shri Hari Vishnu Eamath: The
Minisler has made the confusion worse
ronfounded.

Shri G. 8. Pathak: The explanation

"1z in my amendment and in  hic
amendment gleo,
Mr. Deputy-Speaker: All right; 1

will put the other part of his amend-

“ment.

Shri Harj Vishnu Kamath: You
cannot put part of an amendment.
Part of he and part of the Minister
cannot together make one
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Mr. Dédpuiy-Speaker: All right; 1
will put the whole of the amendment
No, 67.

Shri S. M. Banerjee: Please read it

Mr. Deputy-Speaker: It says:

Pages 12 and 13,—

for lines 41 to 43 and 1 to 8
respectively, Substitul¢=—

shall be
and for so

“Disquali.
fication

9A. A person
disqualifieg if

for Gov- long as, there subsists a
crnment  contract entered into by
contracts, him in the course of his
etc. trade or business with the

appropriate Government
for the supply of goods to,
or for the execution of any
works undertaken by, that
Government,.

Explanation—For - the
purposeg of this section,
where 3 contract has been
fully performed by the
person by whom it has been
entered into with the ap-
propriate Government, the
contract shall be deemed
not to subsist by reason
only of the fact that the
Government has pot per-
formed its part of thke con-
tract either wholly or 1n
part.”. (67)

Shri Hari Vishny Eamath:
opposing it?

Is he

Shri G. S. Pathak: I have said I am
accepting his wider amendment and
if that is carried, my amendment
becomeg superfluous.

Mr. Deputy-Speaker: There is no
conflict. Amendment 63 has already
been accepted by the House and it
cannot be withdrawn now. Now I am
putting amendment 67. The Explana-
tion is the same.

Shri Umanath: When the Punjab
Reorganisation Bill was passed, two

Representation of NOVEMBER 23, 1966 Student unrest and
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amendments were accepted which
were supposed to be overlapping.

Then Mr. Nanda wanted suspension
of the rules on the next day and so
on. Tomorrow the same thing may
happen in this case also.

An hon, Member: Let us take it up
tomorrow,

Mr. Deputy-Speaker: All right. We
will take up this amendment to-
MOTrow.

16.04 hrs.
[MRr. Speaker in the Chair.]

. MOTION RE: STUDENT UNREST

AND TROUBLE IN
MONTHS

RECENT

Shri Harish Chandra
(Jalore): Sir, I beg to move:

Mathur:

“That the student wunrest and
trouble in recent months be taken
into consideration”

At the very outset, I respectfully
beg to submit that I wish that this
discussion is not ecarried on party
lines. I forget for the moment that
I belong to any party. This student
problem has nothing to do whatso-
ever with this or that party. I wish
there are no accusations and rounter
accusations hurled at each other, if
the whole thing has got to be viewed
in a clear perspective and if we are
to do justice not only to ourselves
but to the younger generation.

I do not think it would be wise or

appropriate to dismiss this question
of student unrest as if it is a pre-
election stunt. It is not so. I do not

think it would also be appropriate to
say that it is a world phenomenon,
everywhere there is student unrest,
we are also having it, and the stu-
dents all the world over are such that
we need be complacent about it
Situations in different countries are



