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Sidheghwar Pragad, Shri

Siongh, Shri D. N. Thwary, Shri D, N
Sinha, Shrimou Remduleri Tiwary, Shrl K N.
Soy, Shri H. C. Tripathi, Shri Krishna Dea

Sumst Prasad, Shri “Tula Ram, Shrl

Suryz Praaud, Shri

Mr. Speaker: The result of the
Divigion is: Ayes—20; Noes—86. The
motion is not carried by a majority
of the total membership of the House
and by a majority of not less than
two-thirds of the Members present
and voting.

The motion was negalived,

14.51 hrs.
CONSTITUTION (AMENDMENT)
BILL, 1962

{Amendment of articleg 136, 226 etc.)
by Shri Shree Narayan Das

Shri (Dar-

bhanga):

Shree Narayan Das
Sir, I beg to move:

“that the Bill further to amend
the Constitution of India be
referred to a Select Committee

isting of 25 s, namely:

Dr. M. S. Aney, Shri Brij Raj
Singh, Shrimati Renu Chakra.
vartty, Shri Basanta Kumar
Das, Shri G. N. Dixit, Shri
Ganapati Ram, Shri S,
Haneda, Shri Hari Vishnu
Kamath, Shrimati T. Lakshmi
Kanthamma, Shri Madhu
Limaye, Shri Harish Chandra
Mathur, Shri C. R. Pattabhi
Reman, Shri Raghunath Singh,
8hri Shivaram Rango Rane,
Shri N. G. Ranga, Shri Sham
Lal Saraf, Shri Era Sezhiyan,
Shrimati Jayaben Shah, Shri
Sidheshwar Prasad, Dr. L. M.
Singhvi, Shrimati Tarkesh-
wari Sinha, Shri Sinhasan
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Swamy, Shri M. P
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Uikey, Shri

Upadhyaya, Shri Shiva Dutt
Varma, Shei M. L.

Verma, Shri Balgavind

Virkhadra Singh, Shri

‘Yodars. Shri B. P.

Singh, Shri Ravindra Varma,
Shrl Amar Nath Vidyalankar,
and Shri Shree Narayan Das,

with instructions to report by the
last day of the first week of the
next session.”

Sir, this Bill, for reference to a
Sclect Committee for which I have
just moved a motion, was circulated
for eliciting public opinion. In the
beginning, I would like to say that
the majority of opinions are not in
favour of the Bill. Even then I want
to bring to the notice of this hon.
House certain points that 1 would like
to be considered by the hon. Mem-
bers.

14.53 hrs,
[SErr SHAM LAL SaRAr in the Chair)

The principle on which my Bill
stands is that the independence of an
elected Assembly requires that the
Assembly itself should have exclusive
powers to decide controversies about
its membership, and this power ought
to override the ordinary law enforced
through courts. The Constitution-
makers, when the Constitution was
framed, had this principle in mind
when they framed this article or the
atticles of Chapter XV of the Con-
stitution. I would quote only one
article, article No. 329, for the benefit
of the House. It reads like this:

“Notwithstanding anything in
this Constitution—

(a) the validity of any law relat.
ing to the delimitation of con-
stituencies or the allotment
of seats to such constituen-
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cies, made or purporting to be
made under article 327 or
article 328, shall not be call-
ed in question in any court;

(b) no election to either House of
Parllament or to the House
or either House of the Legis-
lature of a State shall be
called in question except by
an electlon petition presented
to such authority and in such
manner as may be provided
for by or under ary law made
by the appropriate Legis-
lature™

Sir, this article is based on the
principle which T have just stated.
The object of the Bill, as has been
stated in the Btatement of Objects
and Reasons, makes it clear that the
object is to exclude the jurisdiction
of High Courts and the Supreme
Court to entertain appeal, revision,
writ application or other proceedings
under articles 132, 136, 226, 227 and
228 of the Constitution of India
against decisions and orders of the
authorily constituted by the Legisla-
ture to decide election petitions under
article 320(b) of the Constitution (at
present Election Tribunals appointed
under the Representation of the
People Act, 1951). The argument in
support of the Bill is based on the
following propositions: (1) That it Is
the privilege of the Legislature o
decide contests In regard to election
of its members and, in exercise of
that privilege, no jurisdiction could
be claimed by any Court; (2) When
the legislature delegates by an enact-
ment, the performance of this privi-
leged function to an authority of its
choice (now Election Tribunals con-
stiluted under the Representation of
the People Act, 1851), the said autho-
rity would be cloaked with the man-
tle of the said privilege and should
enjoy immunity from the jurisdiction
of the courts except to the extent per-
mitted by the legislature itself in the
said enactment; and (3) Therefore,
when the legislature puts the seal of
finality on the decisions of the autho-
rity constituted by It, the jurisdiction
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of the courts including the
jurisdiction of the Supreme Court and
the High Courts under articles 138,
228, 227 and 228 of the Constitution
should be excluded,

This principle was accepted by the
Supreme Court when it gave a ruling.
I am quoting from Juridical Digest—
Election Cases 1951—33. There it is
sald:

“The right to vote or stand as
a candidate for election is not a
civil right but is a creature of
statute or special law and must
be subject to the limitations im-
posed by it. Strictly speaking, It
is the sole right of the legislature
to examine and determine all
matters relating to the election of
its own members, and if the legis-
lature takes it out of Its own
hands and vests in a speclal tri-
bunal an entirely new and un-
known Jurisdiction, that special
jurisdiction should be exercised in
accordance with the law which
creates it

Then it adds:

‘“When a right or liability is
created by a statute which gives
a speclal remedy for enforcimg it,
the remedy provided by that
statute only must be avalled of”

This paragraph that I have read
from the judgment of the Supreme
Court makes it quite clear that In
matters of elections the Parllament
or the Assembly which is elected by
the people is quite independent to
dea] with cases relating to election of
its members and other matters. But,
Sir, as you know, when before the
first General Elections, this hon
House, the Provisional Parliament,
enacted the Representation of the
People Act, 1851, there was a provi-
sion in that to the effect that the decl-
sions of the tribunals will be final
and conclusive. No appeal was avail-
able for anyone aggrieved by the deci-
sions of the tribunals to file appeal
petitions,
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Bhri Hati Vishno Kamath (Hoshan-
gabad): Not under the statute, but
the constitutional remedy was there
under articles 138 and 228.

Shri Shree Narayan Das: That is
your case. My point is that having
in view the provisions of article 320(b)
the Parliaoment at that time thought
it proper that the decisions of tri-
bunals should be final.

The Representation of the People
Act had this provision—I do not re-
miember the section—that there would
be no appeal.

15 hrs.

Skri Harl Vishnu Kamath: Not under
the Act but under the Constitution.

Shri Shres Narayan Das: As I have
just now quoted the judgement of the
Supreme Court, the Bupreme Court
sAYS—

“right to vote or stand as a can-
didate for election is mot a civil
right but is a creature of statute or
specia] law and must be subject to
the limitations imposed by it.
Strictly speaking, it is the sole
right of the Legislature to examine
and determine all matters relating
to the election of its own members,
and if the Legislature takes it out
of its own hands and wvests in a
special tribunal an entirely new
and unknown jurisdiction, that spe-
cial jursidiction should be exer-
clsed in accordance with the law
which createg it."

This is the basis on which I stand.

The Minister of Law (8hri G, 8.
Pathak): Mr. Chalrman, in case the
hon, Member, Shri Shree Narayan Das,
does not object, I want to paoint out
tne thing that may curtail this dis-
cussion, The Government is proposing
to confer original jurisdiction on the
High Court in the matter of election
retitions and the result of that will be
that there will be no writ under article
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226 which could be filed in the High
Court. That being so, no question of
amendment of article 320........

Mr. Chairman: Are you replylng to
the debate?

Shri G. S, Pathak: | am just sug-
gesting to the hon. Member to consider
this point because his Bill would be-
come outdated if Parliament confers
jurisdiction on the High Court to
entertain petitions. That is what T
wished to point out.

Mr, Chalrman: When the hon. Mem:-
ber finishes his speech and othe:
Members have spoken, you ean clarity
it.

Shri Narendra Singh Mahida
(Anand): He is making a suggestion.

Mr. Chairman: [ could understand
that.

Shri G. 8, Pathak: I just wished to
point that out and that was subject to
hig consent.

Shri Harl Vishnu Kamath: The Bill
will go contrary to the Bill Govern-
ment is bringing forward.

Mr Chalrman: When a piece of
Legislation is before the House, It is
always better to know all the view-
points in spite of the fact that Govern-
ment may have decided in favour of it.
Last of all, when the hon. Minister
speaks, certainly he will carrect every-
thing and Members who may be liable
to agree to that will change their
views also.

8hrl G. 8. Pathak: 1 would like to
suggest to him that he may have this
In mind when he Is discussing this.

Shri Radhelal Vyas (Ujjain): T want
to seek one clarification from *he hon
Law Minister. It is good that he is
thinking of conferring original juriad:..
ction on the High Court, but T would
like to know whether the provision of
appointing special clection tribunalx
will be withdrawn because if simui-
taneous jurisdiction is conferred on
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both the courls, it will not help.

Mr. Chalrman: If the hon, Member
would have heard me, there was no
necessity of raising this question at the
moment. Let the hon, Member finish
his speech; then, we will see what elsc
is coming up.

Shri G. S. Pathak: | am sorry that 1
intervened at thig stage. I merely wan-
ted to bring that to the notice of the
lrarned speaker.

Shri Shree Narayan Das: Whatever
hag been said by the hon. Minister
I am conversant with that because in
answer to a question he has replied
that Government is coming forward
with a Bill to amend the Representa-
tion of the People Aect in which this
provision will be made and that this i
the recommendation  of the  Election
Commission. But I will just inforin
the House that my Biil was introduced
in 1963 und was circuluted for elicitineg
npinion.

The only point 1 would like to stress
before the House is the principle on
which the provisions of article 329
were passed and that principle was
accepted by the Supreme Cour! also
A large number of cases cropped up
after the first general election. not
against an appeal or decision of any
court but any order passed by a tribu-
nal was brought before the High Court
and in u large number of cases to Lhe
Supreme Court also because this was
the first time that election cases copped
up in our country. In the course of
that we find that a large number of
cases were not decided in time. There
were caseg when the case continued
even after the House was dissolved and
s0me coses are even pending It was
in that context that 1 thought it worth
while and proper that the attention of
the hon. House and of the Govern-
ment should be drawn to the fact that
such delayg should not be there.

As I have just now stated, the prin-
ciple ig that any assembly of elected
membery is supreme in this aspect st
least, because if the court is allowed
to interfere in mafttery relating to the
conduct of business and other thinge,
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it will be detrimental to the indepen-
dence of this body. As I have said,
the framers of the Constitution had
also this in mind, The words used in
article 329 are "Notwithstunding any-
thing in this Constitution”. I am not
a lawyer, but as a layman, I think, thas
cxpression “Notwithstanding anything
in this Constitution” debars the ecourts
from taking action with regard to elvc-
tion petitions, but the Supreme Courn
and the High Courts have held other-
wise. In the important case in which
our friend, Shri Hari Vishnu Kamath
was the appellant and Syed Ahmed
Ishagque and Others were espon-
dents .

Shri Harl Vishwu Kamath: The Law
Minister was the counsel an thoe other
side, oppoxite *o me.

Shri G. 8, Pathak: ! am opposite to
YOU EVENn Now.

Shri Harl Vishou Kamath: Her: als
vou are opposite to me

Mr. Chalrman: Do 1 take it that hon.
Members are not interested in this
debate?

Shri Harl Vishng Kamath: Yea ve
of course

Mr, Chalrman: Then. | think, you

should hear him.

Shri Harl Yishou Kamath: Put such
interpellations are allowed

Shri Shree Narayan Das: In that the
Supreme Court held:--

“The view that Article 328°h) s
limited in its operation to initia-

tion of proceedings for metting
mmide an rlection and not i the
further stages following on fhe
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decision of the Tiibunal is consi-
derably reinforced, when the ques-
tion is considered with reference

to a cuandidate, whese elce-
tion has been set aside by the
Tribunal. If he applics unager

Article 226 for a writ to set aside
the order of the Tribunal, he
cannot in any sense be said to call
in question the election; on the
other hand, he seeks to maintain
it."

The ruling given by the Supreme
Court has been accepted al]l through
and is being accepted.

In the majority of countries in the
world the practice has been to defite
the powers of the judiciary to try elec-
tion cases under the respective Rep~
resentation of the People Act. I want
to make it quite clear that 1 do not
want that the courts should not deal
with these matters. My only point
ig that the courts should dea] with the
matter only to the extent that this hom,
House gives jurisdiction to the High
Courts and the Supreme Court. That
is the only point

Now that the hon. Minister is going
to give that power by amending the
Representation of the People Act to
the High Court, it is good; I welcome
it. But even then my Bill will bzcome
redundant or unnecessary only in case
the hon. Minister gives the power of
appeal aguinst the decision of the High
Court to the Supreme Court so that
the Supreme Court may not find it
necessary at any time to evoke the
powers given to that body under the
provisions of article 136. That is a
general power given to deal with ordl-
nary caseg arising out of 80 many
laws In the country. With regard to
election petitions, I  think, the hon.
House shonld assign some powers to
the High Courts and the Supreme
Court.

Those bodies should exercise that
power only to that extent. Every time,
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as against the judgment of the return-
ing officer, as against the judgment of
the tribunal or an interim order of the
tribunal—such ecases are brought to the
notice of the House—every candidate
who is made the respondent cannot
come 1o Delhi to just appear before the
Supreme Court. It is a costly affair.
In our country, the litigation 15 very
costly. Once the person has got elec-
ted after having spent so much money
he has to carry on litigation on peti-
tions which are heard in the High
Courts and Supreme Court. Thot
makes matters woree,

My purpose will be serveq if this
henourable House gives powers of dea-
ling with election petitions to the High
Courts and the Supreme Court so that,
in that case, the High Courts and the

Supreme Court will not hear any
appeal.
Mr. Chairman: He should try to

conclude now,

Shri Shree Narayan Das: I do not
vzant to take much time of the House.
1 only say that the princip'e which I
have just stated and which was accep-
ted by the Supreme Court in its judg-
ment which T just referred to should
be upheld, For the uniformity of
judgement, for the uniformity of juss
tice, it is necessary that the High
Courts and the Supreme Court should
be given some powers. But, I think,
this principle has not been behind artl-
cle 320 as It was not the intention of
the Constitution makers to have the
single authority of High Courts ard
Supreme Court to interpret the law.
The provisions of the Constitution
eannot go against K

I would request the Minister that the
principle which I have just adumbrat-
ed will be accepted by him and that
when he comes forward with the am-
endment of the Representation of Peo-
ple Act, that will be borne in mind.
We should try to see that the election
petitions are tried in a very short time
so that the purpose of elections may
not be defeatwd
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With these words, I move the metion
for reference of my Bill to the Select
Committee,
Mr, Chairman: Motion moved:
“That the Bill further to amend
the Constitution of India, be refer=
red to a Select Commitlee consist-
ing of 25 members, namely:—

Dr. M. 8. Aney, Shri Brij Raj
Singh, Shrimati Rezu Chakra-
vartty, Shri Basantg Kumar
Das, Shri G. N, Dixit, Sur1 Gana-
pati Ram, Srri S, Hansda, Shri
Hari Vishnu KXamath, Shriman
T. Lakshmi Konthamma, Shri
Madhu Limayc. Shni  Heorish
Chandra Mathur, Shri C, R, 1'at-
tabhi Ramar Shri Raghunaih
Singh, Shri  Shivram Rarngo
Rane, Shri N. G, Ranga, 5hn
Sham Lal Saraf, Shri Era
Sezhiyan, Shrimati Jayaben
Shah, Shri Sidheshwar Prasad,
Dr, L, M. Singhvi, Shrimati Tar-
keshwari Sinha, Shri Sinliasan
Singh, Shri Ravindra Varma,
Shri Amar Nath Vidyalankar,
and Shri Shree Narayan Das.

with instructions to report by the last
day of the first week of the next Ses-
sion”.

Shri Hari Vishou Kamath: Mr.
Chairman, Sir, I have no hesitation
in saying at the very outset that this
Bill is a retrograde, reactlonary plece
of legislation that the hon. Member
seeks to get passed in this House.

The Constitution has vested certain
powers, very necessary powers, in the
High Courts and the Supreme Court
and, if the House will pardon me a
personal note, the decision that the
election tribunal took in my case of
1952 was so severely castigated by
the Supreme Court that it was said,
to give p classic phrase, that {t was
a shrieking error on record. But for
the Supreme Court power in the Con-
stitution, I could not have challenged
the election tribunal's decislon and I
would not have been able to come
back here in 1955 as I did after fight-
ing the by-electiom.

1f this Bill is passed by the House,
it will be & strange thing in a parlia-
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mentary democracy where we regard
the higher judiciary as the last bas-
tion of democracy and it will seek
to deprive the higher judiciary, the
High Courts and the Supreme Court,
of the powers vested in them under
the Constitution. Iy is a  strange
reasoning given jn the Statement of
Objects and Reasons by Shri Shree
Naryan Das who has years of expe-
vience in this House, longu year:
than I have, and he gays:

“The Bill is intended to exclude
the jurisdiction ot High Cuuris
and the Supreme Court in elec-
tion disputes save as provided for
by or under any law made by the
appropriate Legislature.”

1 wonder, when he included this sen-
tence in the Statement of Objects
and Reasons, whether he thought that
the Vidhan Sabhas, the Legislative
Asgemnblies in the States could also
pass laws with regard to the High
Courts and the Supreme Courtl, Other-
wise, he would not have used the
words “the appropriate Legislature”,
He would have used the word “Par-
liament”, I do not know what be had
in mind,

Bhri Shree Narayan Das: That is
in accordance with article 328(b).

8hri Harl Vishnu Kamath: I do
hope he does not seek to invest the
Vidhan Sabhas with any sort of legis-
lative powers in this regard. Then
he has rightly said that the decision
of the election tribunal und=- the
present Act, under the extant legisla-
tion, {s final and conclusive. That 1s
so. But it is known to you and to
everyone in this House that it is final
only as far as that statute is concern-
ed. Under that Act, there is no appeal.
Later on, of course, it was modi.
fled so as to give powers to the High
Court to entertain an appeal. Even
under the old Aect, under the origina:
Act, the Representation of the People
Act, 1981, the constitutional powers
vested in the High Courts and the
Supreme Court were not taken sway
and they remained in tact.

1 would, therefore, request mv hon.
friend to consider whether it s his
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[Sbri Hari Vishnu Kamaih)

intention in bringing this Bill to de-
nude the higher judiciary, the High
Courts and the Supreme Court, of
these very essential, very necessary,
and very vital powers that are vested
in them for very compelling reasons.
As | remember, Justice Mehr Chand
Mahajan, whom you know so well, the
Chiet Justice of India at that time,
when he heard my appeal, remarked
that some tribunals have been sway-
vd by ulterior considerations, have
been intluenced by those considerations
and have been pressurised also, There
was an argument that the Supreme
Court and the High Courts should
have no powers to entertain an ap-
peal. But he over-ruled it. He gaid
that this is very necessary, the power
must be there and the Supreme Court
must be there to guard the rights of
citlzeng and to redress patent injus-
tice where it has been commutied by
lower courts or tribunais.

Without tlaking any more time of
the House, I would only suggest that
in view of the statement of the Minis-
ter a little while agu thai tar Gow-
ernment itsglf is not contemplating
4 measure, to introduce a measure,
which would seek to vest original
powers, original jurisdiction, with re-
gard to the election petitions in the
High Court itself, if this Bill js pass-
ed by the House, it will go completely
diametrically opposite, completely
coatrary, to the purpose of the Bill
that the Government is going to in-
troduce owing to very salutary pres-
sure from various quarters including
we Members who have sald that the
High Court should try directly the
election petitions so that much time
will be saved. We know the case of
Sardar Pretap Singh Kairon, the
election petition which challenged
his election in the last Viahan Sabhne.
in 1987 elections, which was even
pending when the 1862 general elee-
tions tenk place. Unfortunately, he
was assamiuated and everything lape-
ed, Thwe gpre many such instances
in India where petitions go on pend-
ing or hanging fire for years together
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und this is one of the ways by scek-
ing to vest jirisdiction in the High
Courts themselves to try election peti-
tions.

I would, therefore, appeal to the
mover of the Bill, my hon. friend,
Shri Shree Narayan Das to give se-
cond thought to this matter to recon-
sider the Bill that he has moved to-
day for consideration, in the interest
of democratic traditions, in the inter-
est of powers that should vest in the
High Courts and the Supreme Court
for guarding the rights and liberties
ard redressing injustices committed
by the lower courts, where the Cons-
titution has vested these powers in
them, and to keep those powers un-
sullied, to keep those poWCLIs Wnab-
rogated. I would appeal tg him in
the interest of keeping these powers
in tact as the last bastior of demo-
cracy, to withdraw the Bill after it
hag been discussed and considered
within the time allotted to it. I there-
fore, oppose this Bill, and ] oppose
the motion for consideration or for
reference of the Bill to 5 Select Com-
mittee, and I hope the hon. Mover will
withdraw the Bill when the time
comes.

Shri G. N. Dixit (Etawah): The
principle behind the Bill brought for-
ward by Shri Shree Narayan Das is
commendable, There must Le Uitk
finality in election matters. I think
the Law Ministry is also alive to this
principle, and the Law Minister even
earlier today had himself stated that
the Law Ministry was planning to
bring forward a Bill before this Par-
liament for election trials to be con-
ducted by the High Court jtself rather
than by having special tribunals ap-
pointed for the purpose.

So far s the principle goes, it ir
all right, but when we come k& prac-
tice, 1 find difficulty for these provi-
sions. 1 think it has not been possi-
ble for my hon. friid, the Mover to
have all those matters before him
which are necemary to fulfill the pur-
pose for which he has brought for-
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ward this Bill, The first point is that
once the High Court ilself tries an
election petition, the withdrawal of
these powers from the High Court,
which he has proposed becomes re-
dundant and unnecessary. The only
suggestion which I would like to give
to ihe Law Ministry would be this
that once they give this power to the
High Court o try an election petition,
they should also provide that it shall
not be appealable to & larger Bench
than the High Court ‘tself, Other-
wige, even if a writ will not le, if n
single judge tries it, there may be a
letters-patent appeal to the Division
Bench and then some difficulty will
arise, and, therefove, it this principle
is accepted, then there should be no
uppeal in the High Court Hself. So
far as the Supreme Court is concern-
ed, T think withdrawal of the power
under article 138 is not practically
necessary, because if the hon, Mover
is conversant with the practice pre-
vailing in the Supreme Court, he will
find that it j5 this that it is only in
very very rare cases that under arti-
vle 136 a special leave petition is ad-
mitted. It is not admitted at all on
facts. There must be a question of
law, and a substantia: questivi of lav.
a very important question of law
which will affect the whole country,
and then only thal specia) |eave peti-
tion under artic:. 138 will ne adm: e
Secondly, on facts while no appeal will
lie under article 136, in practice the
position is thig that hardly one or twu
pelitions out of hundred petitions arc
admitted in such matters. Therefore.
so far as the finality ix concerned, ar-
ticle 136 does not come in the way of
this principle. Bat in some cases it
is necessary that this provision must
be there, Suppose the High Court or
the tribunal dec.les ong way or the
other. With all due respect, 1 would
like to make the submission that the
selection  of the High Court judpges.
apart from the tribunals is not such
as you would like to leave the finality
in the hands of those judges. That =
very unfortunste. But as the position
stands there are judges and judges,
and everywhere we find the judges of
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the High Court giving perverse judg-
ments, wrong judgments, wrong nol
only in law, bul <.en parverse on
tacts, and the Supreme Court had ad-
mitted petitiong under article 136 on
this ground ako thal the judgaen:
nas heen perverse on facts After
#ll, to the Supreme Court you will
have to give that power, that if there
is a judgment even of a High Court,
which is  constitutionally wrong,
which is beyond jurisdiction, which
18 a nullity and which js void or
which is perverse on facts then the
Supreme Courl must have the power
to quash that judgment Therefore,
you cennot gnd should pot withdraw
the power under article 138 in the
intereats of justice.

Therefore, my submission s this
that the principle is correct, and the
Luw Minister, when he brings for-
ward the Bill, must keep this in view
that there musy be quick finality in
the matter of election. Let the mat-
ter be decided by the High Court as
a tribunal, but the provision wnder
article 136 must remain as it is.

Shri Man Sinh P. Talel (Mea-
sana): Ag far as [ understand it. th.
principle of the Bill purports to be,
it I have understood yright, that be-
cause the High Courts and the Sup-
reme Court are entertaining appeals
in the form of wril petitions or un-
der different articles of the Consti-
tution, the normal judgement on
election petitions takes a very long time
and involves a long procedure. We
have had cxperience of the elec-
tion petitiong arising out of 1o, Las
three general elections, and 1 must
submoit that it has becn a very sad
experience, namely that the object
of the Constitution-makers hay not
been realised in  actual performance
No election petition 1s normally de-
cided at least before two years.
Even the constitr'ion ot *he iribu-
nialy which normally consist of the
district judgey takes about three to
four months. Under the Represen-
tation of the People Act as it stands,
there ls mo provision for appeal for
either the rejection of a nomination
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|Shri Man Sinh P. Patel]

paper or the acceptance of g nomi-
malion paper. Owing to a slight
mistake, either deliberate or inten-
tional or by inadvertence, on the part
oi an  electoral executive officer, we
have seen that a4 number o petions
txe being accepted by the district jud-
ges slmply because there was a small
procedural mistake in regard to the
nomination paper. We have seen
oo cases being delayed where one
uomination paper is rejected, for
either addilion of parties or subtrac-
tion of parties, in such petitions.

Ag 1 have understood it, the main
anxiety of the hon, Mover ig that
the mormal procedure of the ordi-
uary courts ag contemplated by the
Constitution-makers shouid nc
opply to the election petitions, and,
therefore, he desires to amend these
three or four articles of the Cons-
titution, namely articles 136, 226, 227
ete. From this, it is clear that he
feels that a single amendment of
article 328 does not =erve the pui-
pose desired by him. I am in full
agreement with him as far as the
spirit and intention behind the Bl
is concerned, But the hon. Minister
has himself suggested bne thing,
namely that Government are con-
templating to give original jurisdie-
tion to the High Courts. My hon.
friend Shri Dixit who is en experion-
ced and learnmed lawyer of this House
also feels sume doubt whether by
the giving of this original jurisdic-
tion to the High Court, the purpose
will be served or mot. I have got
even grealer fear on this score, Let
us look to the work-load of the High
Courts. Let us also see the number
of writ petitiong or appeal petitions
accepted by the High Court and ta-

ken up for hearing. I quite app-
reciate the anxiety of the hon. Mover
that there should be quick disposa!

of the election petitions; and there
may be one appeal provided for or
second appeal provided for, but it
should be by a special enactment. To
my misfortune, the hon. Mover has
sought for reference of this Bill to
a Select Cummittee; 1 em motip @
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position to support this motion
cause | do not see how that
serve the purpose in view.

be-
would

But Government must learn this
lesson after the throe general Jections
that what was desired by the Coas-
titution-makers has not been realised
and no quick disposal of election peti-
tions has been possible. Election
petitions are filed even for frivolous
reasons, and even by these powers of
original jurisdiction being given to
the High Court, I do not think that
the desired object can be achieved.

What does the hon. Mover desire?
There should be a special enactment.
In the same enactment, ine Govirne-
ment can come forward by giving the
original powers to the High Court in
a specific way where the normal
procedure may not apply. Not only
that. A special provision of appeal
may be provided, After all, what are
the High Courts?

My hon. friend Shri Dixit, fears
that the selection of Judges may be
either proper or improper. There are
perverse judgments, he said, on facts,
but I say on law. I have got ex-
perience in  respect ef thris eln-
current judgments. Sometimes the
High Court or the Supreme Court
even while hearing calls upon the
Government rather than the original
convicted accused to make ithe sub-
mission. There s the District Judge,
High Court snd Full Bench. Judg-
ments are delivered, after all, by
human beings. Human beings are
likely to err unintentionaliy, inad-
vertently or by circumstances also.
No doubt, we hawve full faith in the
norma] judgments of the High Courts.
As far as the judiviary i; concerned,
we are proud of it also.

1532 hrs.

[Mr, DeruTY-SPEARER in the Chair]
But the desired effect of the hom.
Mover can only be achleved not by
conferring original jurisdiction of
disposa] of these appeals to the High
Courts but by a specis’ enactment as
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uesired wlso under art, 323, an S2(by
contemplates  thut po  election to
cither House of Parliament gr Lo he
Huuse or either House of the Legis-
lature of g State shall be called in
q_uealion except by an eclection peti-
tion presented to such authority and
n such manner as may be provided
for by or under gny law made by the
appropriate Legislature. You have
provided this in the Representation
ol the Pevple Act. Either the Act
itself may be amended gg such, that
15, instead of constituting electivn tri-
buials, they can create a definite,
cumpleie brocedural enactment
whereby a petition may be hcard at
the ewrliest  oppourtunity, preferably
within six months. 1f the facts are
to be considered, there should be &
specific time-limit incorporated in the
enactment itsell by which judgment
is to be delivered.

+ do undersiang that it will be very
difficult for Governmenl o contem-
plate that a time-limit can ever be
provided within which g judicial pro-
nouncement ig to be delivered. But
after all, considering the present
work-load cither wilh the tribunals o
even in the High Courts, the normal
intention of quick disposal of election
rFeutions is not served. It is tYe fun-
damental right of gn elected person,
aeprived by fraudulent methods of
his right to represent the people, by
s wrong declaration by an officer,
whereby another person gets him-
seif clected against the provisions of
the Constitution by fraudulent me-
thods, corrupt practices etc., it ig the
fundamental right of such a persan
who has been deprived of his right to
get redress quickly.

‘This is a sovereign body. Elections
#re held for this govereign body as well
ws for the sovereign legislatures in the
respeclive States. There should ne-
cessarily be a special epactment. I
am sure if Government come forward
with an assurance that they will give
zecond thoughty to this, not as at pre-
sent contemplated by the hom. Law
liinister as disclosed (n h:y stateracui
that they are thinking of giving ori-
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gina] jurisdiction of election petitions
to the High Court, if Government
will  give a further thought
and  scrutiny, to  sec taat if
nccessary  aither  the Represen=
tation of the People Act
will be amended, or new Jegislation
will be brought forwaid, the purpose
will be served. 1 hope then that the
kon. Mover will withdraw the Bill.

S Wiy W WX (v ) :
ITETe AgrEw, W fawr Aromer aw
Nt & wan d, ¥ gmaT s fadny w
B | I TEw] agm an-Aiw T
T, W Aga W S wfww 8
b e ws ot oarey e 8, ZogE Wil
wareT ®aA F | qrefAar s g
g 1 &few A W faw & wex Og
%} da fir dfaeny o aro & A A
wfewre fear gar &, i w7
FETRZsT @ avw & At ¥ 3w
arst &Y, 39 wfwwrd w1 o |y,
o aww e § 1 oY wrE day vl §,
o I T e o g e
aff gvft, & fee owat & gvw wfe-
w8, FAm, FAw s, foAw g
Horad ¥, & g7 A F WA 0 10y
W FFAT FO AT 1 frrar fad-
fa ¥ wr amw-ars § a8 2w, wifs
gy o wE e oW Tl
frr & frafedi # Hiw & £da
¥ gk Ay e 8, gro A §, &few
F Furt gftw w2 wt gl wrd F omee
fe v & o ¥ sHOTM @ €2
foars  @wet W arfeariz @ oan
FCISA§ 1 Wi FE T F AT
% a7 wra § | wWife @t 37 9%
FLAE FTLAE TW AT R, Wi
THTE §I & ITET wgTET omw § 4

& gz s g e e & e s
aqar # W A< W AT Ay
= oy §, #fww & o =1 g fe
zrew & farty o www P f
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[ = wiwr = &
g for g arfaet &1 gaart 6 w@A ar

AT 9T H g Wy ArfE 5 oy wEme
farr

oW & @ W g
oft sgr o # fF oo & e @
T aEAT 2, A et w s # e
ATE QAT wue &¢ fr foedd ws &
s frel) ST Ay w2t Er A, Anfw
e w1 AT gar oY mfsr § oA
T & gTAT §, IEEY sawa fam
ATq AT q@ I [T T P
=% | wqifE o9 AmaTaT 9% aTy A
INE O TA WS g aved, faaer
f& @7 qamw # wd fe 2, @
A 75 wwiE Al w T oAwar | A A
e & dwer #, T Iwer A A
#a ¢, wiifs a7 faandy 2, oo
aEt w1 2w wE Em ey
ATt &, A1 frsgee 3 9oy g 97
wE ¥ Aw fEmr 3 oAw A Az
F¥T A\ AT 2, b o 9
facndt gream @ Wregpfm s & an
*7, 9T T & dHH W ¥y A A,
Awmm e, AR e g, e
R A wT wE & gafEd ¥
frae & gowre o &) it o sy
2, qzer &Y 9% % & I ox fafez
am AT W | T & wgrEr

T &1 AT 6 WA & W g A
v & g & oo wy e
fevt wrr, e 7 wi & g
dHET ET AT, (B 6 mEA ¥ wew
fifer @ amw, @ wEry ¥ mafer g
iy oY ¥ A H 6 WA qT AT WT
¥ v daem g wmAr anfed

Ham AN, W 25
a1 30 9vE WM oft mdRE S
R, W W oew ¥l
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FHUA I oAga A R W
fog & fe w€w f& amw e i
A fam ar o Gmadwm i aww
faa amr & , 7 @ W & WY iR
# A fawre w% ) g A T HW?
frdfedt o7 e www abm Wi
fairit i xwdga a5 @@ o w
8w T oW afewr w®
g frar man A e et fwe
Fara www f qw oW A,
VIO I WA WY aEr ¥ |

Wt & g8 a0t wem
fsdag faor amw & & 9 g7 =y
¥ arq & vawr o fatw w0

Shri Narendra Singh Mahuda: The
nbject of the Mover is to have a spaedy
disposal of election petitions. At the
same time, he says that jurisdiction
of the High Courts gnd the Supreme
Court in election disputes should b
avoided and the power should be
given to the appropriate leglslature.

Shri Shree Narayso Das: ot ap.
propriate legislature, but any court,
High Court or Supreme Court.

Shri Narendra Singh Mahida: |
have a bitter experience in this con-
nection. An clection petition, on very
flimsy grounds, wag fled against me
In this  respect, I would suggest,
through the Minister to the Election
Commissioner, that they should geru-
linise the election  petitions wvery
strictly. Because an election petition
wag filed stating that the mention of
star in the party flag g polar star or
Dhruv star has & religious bearing. I
had to fight the dispute right from the
tribuna] to the Supreme Cowrt I
won in the tribunal lost in the High
Court, and again won in the Supreme
Court. Ultimately I was minus sbout
Rs. 14,000. There were such petitions
against sssembly membery alse.
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So, the objcet of the Mave: is 1o svnid
delays and also keep down the expen-
diture, but I would draw his atten-
lion to the fact that if the tribunal
is avoided and the High Court toke.
up the matter, the taking of evidence
etc. jn the High Court will be very
expensive. If you pay a lawyer a
thousand rupees per day in g High
Court normally lawyers do coarge
that fee. I think, the recording of
evidence elc will last for days; it will
prove 3 costly affairs. 1 would gug-
gest to the hon. Mover and to  the
Government that the present arrange-
ment of a trial court or a tribunal,
and an appeal to the Hight Court or
Supreme Court should be examined.
Delays should be avoided. We were
assured by the hon. Law Minister
just now that the Government is
thinking in terms of enacting a legis-
lation like the one the Mover has in
mind. It would serve the purpose of
the Mover and the Movc: will have
no cause for grievance. He may there-
fore withdraw this Bill. I earnestly
request the Ministry to look into the
expenditure on election petitlons. To
my mind the poor man stands no
chance jn these election matters. He
cannot stand fqr election because
elctions are so costly. Even the Elec-
tion Commissioner has sanctioned
Rs. 25,000 for Lok Sabha seat expen-
diture. 1 donot think any Indian
with a low income can think about
the election. Soon after the clection 's
over, there jg the possibility of facing
an election petition. Now how can a
poor map fight the election petition.
Gandhiji wanted Daridhra Narayans
to come here in Lok Sabha. How is it
possible? ‘Therefore. I request the
Government to sce that election costs
are drastically reduced. When g poor
man has to fight an election dispute,
he should be able to face the dispute
with minimum cxpenditure. If he
wins the costs in the High Court and
the Supreme Court should be fully
compensated. This is the main idea
behind this Rill.  If the Government
i« coming with an enactment, therc
is no need for thig Bill. 1 therefore,
oppose thig move and T hope he will
withdraw this Bill.

Constutution VAISAKHA 23, 1888 (SAKA)

Amdt. Bill 16740

Shri D. ¢. Sharma (Guarduspiuis;
The election law, I gubmit very res-
pectfully, should be kept in tact. The
hon. Law Minister just now an-
nounced that he was going to Invest
the High Courts with original juris-
diction but I do not think it is war-
vanted by the facty of the casg al
issue. When he brings forward that
Bill and if T am here and if you give
m: g chance, T wll] oppose that Bill
tooth and nail. I feel that the present
procedure of an election tribumal or
an appeal to the High Court and if
necessary an appeal to the Supreme
Court should stand .5 it is and there
should be no tinkering with this law.
There should be no modification of
this lJaw because after al] laws are &
matter of checks and balances and 1
believe that checkg and balanceg we
have in the law gg we have it today,
I am sure ultimately the poor man
will get justice,. We do not have
any Vikramadityag here who used to
sit on a throne and knew what the
truth is. We do no{ know that that
tvpe of persson |s in this world now.
Therefore, 1  believe that if more
chances are given to a person lo prove
his  innocence and the more
chances are given o & person
to prove that the other man s
gullty, the better will it be and
there should be no curtailment of the
rights of a litigant one way or the
other. 1 know that thp law as it

stands here is some thing very practi-
cal and something which we have
inherited from the British govern-
Theretore, 1 believe that there

ment.
should be no change in it. Now, 1
ask youy one question.  Suppose, the

assembly passes a law that the origi-
nal jurisdiction should rest with the
High Court gnd then they can also go
to the Supreme court. Suppose the
same thing is done by the Lok Sabha,
suppose the same thing is done by the
Rajya Sabha—I agree that something
like that will be done also by the
Vidhan Parishads ag long as they are
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[Shri D, C. Sharm~"

going to be therc. We are living in
an age of democratic decentralisation
and we arc already talking of the
grass-roots of democracy. We want
that we should build democracy up-
wards and we should build it from
the panchayats up to the Lok Sabha.

Constitution

Now, if you give the right to the
Asgembly or to the Lok Sabha, to
pass a law which suitg it, or which
suils them, why will you not give this
right to the municipal committee to
pass g law like that? Why do you
rot give thig prerogative to the Zila
Parishads to pass a law like that?
Why do you not give this special pri-
vilege evep to the panchayats to have
a law which will suit them? I think
if we accept the principle which has
been so ably enunciated by my hon.
friend Shri Shree Narayan Das, we
will be going down hill. We will be
going on the sliding scale, and I do
not know where we shall Jand our-
selves; perhaps we shall land our-
selves In an abyss or in & pit

The question of expenses has come
up. T want to ask one question. Who
asked me to fight the election? Who
asked my hon. friend over there who
was talking about the election, to
fight the election? Why do you fight
the elections? Why do we go to 1aw
courts? The impulse for fighting the
clections comes from within. I know
why 1 fought this election. 1 know
why my hon. friends have fought the
elections. The impuise to flght the
clection is corresponding to  1he im-
pulse to serve thc people. And wl:m:l
vou think of service, you do not think
in terms of cxpenses. You do not
think in tcrms of quid proguo; you
do not think that you should have as
much money as is corresponding to
your service that you rendered. The
Lok Sabha, the Assemblics, are not
bodies which are functioning on t.h?
principle of *“for services rendered’.
Not that, Therefore. if a mun chooscs
to lie on thig bed, 1 think he has to
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suffer all the pleasureg and the pains
of that bed. If he thinkg that there
is too much of what wou call “ex-
penditure,” he should keep way from
it. But my hon. friend gaid this Bill
will work pgainst the persong who are
in position. Certainly pot. I know
twice there was g move to file an ele-
ction petition against me. Why? Be-
cause the persong who were fighting
me were much more happily placed
than I was. Sometimes, gome es-
cape; sometimes they do not escape.
Therefore, the question of expenses
comes in . If you want to aveid the
expenses, all the expenses of g candi-
date have to be paid by the Assembly
or the Lok Sabha to which he ig re-
turned. 1If there is any election peti-
tion against him, that should alse be
paid for by the Lok Sabha or the As-
sembly to which he is returned. It
should be made obligatory for the Lok
Sabha to pay the expenses also.

An hon. Member: What will happen
to p defeated Member?

Shri D. C. Sharma: I think he wil
go to Heaven; he woulld not come
=ere. I was submitting that the
question of expenses should not be
viewed like that. I believe that
Shri Shree Narayan Das ig g wvery
thoughtful person, but sometimes his
thought overruns his sense of realism,
and therefore this Bill iz an jnstance
of that. 1 believe that you should let
the election law remain gg it is. When
the Law Minister, after so many
years of apprenticeship eame:  up
here—I am not talking about the
Minister of State—I will be the first
man to oppose that Bill, because that
will take away from me one of my
privileges. After all, democracy does
not mean deprivation of privileges,
but it means preservation and consoli-
dation of all those privileges which
are right, legitimate and natural

o Ay fomd  (qT) @ IOEE
i, v fadws & 8 ¥ A o
artT TR w1 wEeE 0 & 6
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WETAAT & ATAA W qrfawd e §
IT F FEAT A AE g, ANy WK
T TWHEW @R AT S Y
forlr wmaz ag ag fadas oy & form &
FEEAET A F FEA T A HA
& At ¥ I AT aar wate
raraa w1 wrE afawe @ @ o
Afer wf o gt B fR gt Am
¥ Nt amm agfy @ 9w afmw
w0 3w & A § I 5o A ¥
a1 AE 9T T A qET ¥ oAr Ad R
™ A W I F 39 A qgfy w
afrare 9T wrowme 9dm o W
T AT A wEEE T, g
TEHT S BT AT R @ A ¥
I ¥ AWy ey & 37 #, ahefre
aorad gt & ol frard &
T ® A ovoife s & 9 W
% AT w6 & 1 Wi O ATt
FAT F AT E ) A T T W
TS ¥ HAT ST AT @A oAty §
q T AW ¥ FA F oamaew f wn
THEAT TA WA A 2 7 A
Taft 0% @, 7 ¥ fagrw 0w @
it far 7wt dfra & mtew
ararag & famie fer o

% foirw w1 wATy F7X AT A
ager § I W B 8T 141 WX
144 ® ST @7 A E 1 T
gyrog  faar ase 2 —

“The law declared by the Sup-
reme Court shall be binding on
all courts within the territory of
India.”

“Al] authorities, civil and judi-
cial, in the territory of India shall
act in aid of the Supreme Court.”

o I UTUHT FT HGT REAT A 7 OWEAT

az ¥ f& fafeq o & W W
wEmE &, W2 g A d, e
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WS wEEE § a7 I Ay
&, I & g oy dadr fed sdt I
frez witw w7 w7 wfgwre dfrarr
¥ ueaw TRy 0§, W) EW W 0%
A 9w 3 # fe wEtew mmaem
1 7 far ag aaey W fF e
mr % dfra & e @ A
fr metew AT & T AT WA
aifir fear o et & afer—
FAA FAF aAET AR WA e
f oA 8, F a0 & e womert
&, e i oY TO AWt #, s
7Y & arr o fafew 8w o o &
I ¥ T AEt FmaNg  hEer
AT }—aETe AWET § aF dAY
Ty W & Ao eTA oaw oAy
afad W WY AEiew S &
wfsrT @7 & wim warEt o 3@
& dhaAl ®Y ger & a1 fafew Ty F
ST WO AT & W forw
wre maEar @ gfrefad wwx #
TR ATE w7 = faegw Al @

™ # wvor 2 fr Wig O 2w A
T T ¥ & A W, WY TR
2w 1 Ay Ofwxg fafer o o
fafow s % | & wxar g e oY
#rf fmr  war A & fr aatew
arqram w1 v G & e oA,
TIET W, AT A WA AR
forrsy o TR & 9§ Fefew AT
1 wf whrerr a1 @, @1 gETr
Iw & o A qxfr koot 9w o
afrars 3, fawm & Feew ¥ Afwam
FATY ATt A A wWA o W A
aTTreT WY TwET, TA aEvey 2 At 2
w7 & forry TR 2, e s
w7 €1, 9 P AAn ' o,
wm & oy ot amarowr fagra B
T F A A KW F AT W g
2



16745 Constitution MAY 13, 1966 Amdt. Bill 16746
oft wTeraw T 329 W7 AT & ANA W AT SfEw |
ot A1 =g aw Wt A AfaEe uEOTH & ATU ¥ w19 wev Ay g

o

ot wq fomd - 3w 20 oEfea
i gk ®7 g1 f fF matew wmAw ¥
HfEwT ®1 W9 A KA F A H
M wTX A W T R

THTT AWEA 2 AT 226 AT
1 226 GTO @A & WEATH =TT
2o wm oaw afrmdt wfewrd &
qATR E, I H AT AT AT 3z ¥
ari off arrfes dhn qetes T
are ot a1 AT # 1 Afww gt o
rE W2 & 3 A Faw gfrardt g
Y THT ¥ ¥ At # wfewry fear
# wfew wfrers oy ave & 9w § ) ofew
@ oW

“for the enforcement of any of
the rights conferred by Part III
and for any other purpose”.

ag ¥t ga fgean ¥ Ay aga wweAqw
2 o # g wfga
a#t, afew dfrew & faaa ofr gav
wfewe s g1 77 E a1 s ¥
fod wfogre grex €Y 7 # 39 omir
A4 g w17 wAT wfeerd # o
5 & fom g7 oF safer ®7 977 226
T oy g FE ¥ OATHA ATA W
wfwwrr ¢ | fam s & @ afewe
& Wt W Ty g7 ag W Ay, & gHwar
g fw 3w & ag wgfa & faw az adr
are gt

W& #qIF QAT A_g FATg ¥
gk ®1 1 IF & a7 H wQ T
ag ¢ f& g waeEt w1 fesge
A &7 fogr ara wfer W wEa
et faas st amd # 39 w1 I

fram amgdr | AT WY A W ot
Tfew gt Nk sw F ot ¥
wrET ) ifge fE 97 s@A Hawy
# a1 g WA # & fr foeedt Gfewer
Tig g1 9T T AT £7 & I W
frveme wT &, Tx= & aaa oA fr
™ T areet w1 A 57 gfew q@E
feww g 1 fRT ww AT WA
# Y ot A ifad ferdy
T e o @ N dr T Ad
W7 1T I AgTaTed ST AaTeR
e % wire w1 gz At A g
w7 ome W qAE AR 9
w0 w7 Ay oo § & 37 o gk T
& 1 §, Afen faegw e a # e
Araifme warea &1 a1 g e
A, 39 ¥ A wmumaw & 39 & o9
Zart  ATfoRl ®1 s framw a@
& M fr drer aga A W oW
wE kA H R

16 hrs.

i & frdwa w=w fF faq an
T FTRTT YA KT AT R SR
welt  fY awa ar arn & fEopde
#1¢ o gt wEt v oft Ao
favary A 7gm | IH T ETON qE R
o wrq At WY TS E fre
w® % A wdl Awnw 7 oRe
#, ok gré w12 w1 e aferw w@ W
# guw1 w19 A A ad, 3w oW
o 7 "wr awer Fn fan, Traera
T frar, 3w ¥ oweEt A% A famm
FAraT g gur e qvA w AT g™ w1
% wmTdw § F vy A §
39 & WA ® AT 4% g1 AT R,
f& g0 ot pite 72 a1 2rf w1 ¥ wed
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* a7z @Y 99 ' §, g9 §Og AR
W oeRr § @ Tagm AT wed f
W AT 3g gt e o ag daer
w4 @t §1 safeal ¥ e AT oAy
froq  daer § F7 gt 0 Afew
g WG WIHA T ATHAT WO, R
T ATAAT AT GEET AT A
g T FIT T WA oW e
it ot sfe & wfwd & fewom
ag ¥ A TG | gAW Ay T E
& & e A B ol wafer
A @ g wEEl & ant &
o weifm wEed & e ¥ qa
I W i gy § I .
grafaaa &, faowaer 3, 9w a
# v 2 W W W wg ¢ fe
qg oF WT @ @ 9| ar fErowm
ez ®1 fdtas oy famger fft e
atfer  afew wm ¢ a w1 ks
mrge  faww fefy ot g w2 &
o & g1 gt #E & A & yoefifa
F w1 & g, ToEA A@ W T
U% AN EH | IH I IE /A a0
farfrgs wTq AT @t A agfa a1 A
w7 forma @m0

arq §t @ ¥ wgm fe garo
AT FTA & I9H wr afordw 8
qomew § 1 WO WY @ w6 e
* w7 ¥ w1 7177 av fasas A ey
§ W AT ETEE AT Q1 AT
s AT TR g AR
faq &Y ¥ ¥ Fwar w2 & e
T faw fem g1, vw fo o I=ie-
qrT ¢ T T W T o
FAR WY OF gF A THR A v
afae, awt 39 far 99 da ¥ Ow
ot it A wer wifgw 7 3w WA
wfer 1+ g fa o 3EE ST 0%
AT |

gl A ag § fe arx T 4
waix @iar g x ¥ o & o T
695 (Ai)LSD—8.
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e Qe Y oy f e
ufer &% £ fowi | A7 F 7% frm
o fr fed - w77 T &
W @ W frdr wd wiz owid @

IR gtk fX &, oW oaTm

[

MR sTwE AT o A e e
wR g S W #1 A1 weaw
wEET, WIOF qAqT § fadow & o
wees § A F faadt we fr
FTT F g ¥ gz & wiv o
oA w7 afe e w0 g & @
wod fadaw g7 qAftwT ooF Jaer
LIEGHC
The Minister of State in the Minis-
try of Law (Shri C. R Puaitabhi-
Raman): Mr. Deputy-Speaker, Sir.
This Bil} of Shri Shree Narayan Das,
I I may call it as an old Bill, was in-
troduced on the 16th November, 1962
by my hon. friend. If I may say so0
with respect, the prog and cons of this
Bill have been argued thoroughly by

both sides of the House and I am in
this fortunate position,

The Bill secks to amend articles
136, 226, 227, 228 and 328 of the Con-
stitution so ag to bar the jurisdiction
of the High Courts and the Supreme
Court in election disputey except as
provided by the Representation of the
People Act, 1861

It may be some intercst to  the
House to know what the present posi-
tion is. They are slready aware of it.
Section 88 of the Representation of
the People Act deals with the ap-
pointment of electior tribunals.
Usually, it is done from among the
list of District Judgeg as recommended
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by the High Court and in some ex-
ceplional cages the Election Commis-
sion does appoint 3 person who has
been a Judge of the High Court as a
member of the Tribunal.

I do not want to dilate further so
far as section 86 is concerned. If the
House will look into section 116 of
this Act, which was introduced by the
Amendment Act 27 of 1956, it will
find that it provides for appeal to the
High Court from every order made
by the Tribunal. Under section 116B,
the decision of the High Court on ap-
peal shall be final and coneclusive.
When a regular appeal is provided for
by section 116A, the High Court
ordinarily would not exercise its writ

jurisdiction under article 226 or
supervisory jurisdictia: updc:
article 227 of the Constitution.

It may be of interest to know that
the Supreme Court has observed as
follows:

L is a sound exercise of dis-
cretion to bear in mind the
policy of the Legislature to have
disputes about special rights as
in election cases decided as
speedily as may be. The High
Court should not, therefore, en-
tertain petitions under Article
228 lightly in this class of cases.”

That is the case of Sangram hingh Vs
Election Tribunal.

Then, in Dinabandhu Sahu Vs,
Jadumoni Mangaraj case of 1954, the
Supreme Court observed as follows:

“The Supreme Court does not.
when hearing appeals under Arti-
ticle 136, sit as a court of further
appeals on facts and does not
interfere with findings given on
a consideration of evidence, un-
less they are perverse or based

on no evidence. This is parti-
cularly so when the findings
under challenge are those of

Election Tribunals."
Sn, it is not as if the Supreme Courl
has not been aware of it. Just by
saying this I will not be truthful
because there is no doubt that a lot
of time is taken in these cases. Some
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instances were given by the Members.
My esteemed friend, Shri Hari
Vishnu Kamath, gave the case of the
late Chief Minister of Puriab. |
know of another case where after the
election to the Second Lok Sabha,
the election petition of the First
Lok Sabha was decided. 1 am aware
of  those cases. Normally, the
Supreme Court would not grant spe-
cial leave unless the question involv-
ed is of considerable public impor-
tance or relates to interpretation of the
Constitution.  Article 136 deals with
special leave. Article 132 deals with
ordinary cascs. Therefore, 1o abolish
article 136 which would mean to
take away the special powers con-
ferred on them, as has been pointed
out by Mr. Madhu Limaye also, is a
retrograde step. I nced not dilate on
this.

Then, the House may be interested
to what is the position in England.
Until 1888, the election disguies
were tried by the whole House of
Commons or by a Committee of Mem-
bers, Then, this was found to be
unsatisfactory and election disputes
were transferred by statute to the
courts of law. At present, under
U.K. Representation of the People
Act, 1040, the election disputes are
tried by a Bench of two Judges of
the King's Division of the High
Court and by a special leave, appeal
lies to the Court of Appeal on a ques-
tion of law. The decision of the
Court is final and conclusive. This is
under Sections 107 and 137 of the
U.K. Representation of the People
Act, 1849,

When the Election Tribunal is cons-
tituted by a single member who is a
District Judge, it is appropriate that
there should be appeal to the High
Court as provided for under section
116A. of the Representation of the
People Act, 1851 to which I referred.
Article 228 empowers the High Court
to transfer a case from a subordinate
court to the High Court. This arti-
cle will not be applicable to the tri-
bunals. So, 1 am not going to dilate
on that.
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The Supreme Court will grant spe-
cial leave in very limited cases and,
therefore, I do not think it is neces-
sary to bar jurisdiction.

It is rather interesting to iake up
the position of election p:titivns in
England. In earlier days, there werc
numercus petitions. 'Then, last year,
it was found that there practically
was no petition at all. If I may say
so0, it is not that we are less mature
or less evolved than the English peo-
But by a process of trial and

ple.
error, the election petitions  have
dropped to almost nil. There may be

one ur two stray cases in respect of
the House of Commons with 615
Members The clection petitions arc
few and far between. They are being
discarded by the Members themselves.
That is the position in England.

We are endeavouring to have the
necessary enactment.  Actually, we
wanted to bring forward one or two
amendments but we just could not get
time. We are hoping very much that
by July we would be able to bring
forward an amendment, an enact-
ment, by which High Courts alone
will deal with  election petitions.
That will be, if 1 may say so, as has
been pointed out already, a complete
answer top Shri Shree Narayan Das's
measure. Once that happens, what
will happen is that (a) it will not be
lightly resorted to and (b) there will
be the usual process for an election
petition to be tried by a Judge.
Actually, in the present Act itself,
there are two provisions to the effect
that it must be disposed of quickly,
if possible within six months, and if
possible, within three months. The
provisions arec actually there, but I
know they have not really meant
much because they have been merely
writings on paper and they have not
meant much in practice. But the
moment the tribunal is removed, as
we hoped very much it will be re-
moved, because we are convinred that
it  is  unnecessary and  time.
consuming, then what will happen
will be simply this that you will have
to move a petition in the High Court,
and the High Court will dispose of it,
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and if the High Court is able to have
a Benchk for this purpose, that would
be an end of the matter. Then, there
can be the usual appeal under article
136 to the Supreme Court. All that
will be there, and that is all that can
be availed of. That will be o tairly
quick thing. If 1 may say so, the
precedents would be vseful for either
discouraging or encouraging the elec-
tion petitions. 1 sincerely hope and I
am convinced that the hon, Mover
will withdraw this Bill. He has been
persisting with this. If I may sav so
he is one of our very senior Mem-
bers. 1f 1 remember aright, he had
spoken earlier on & similar Bill
brought forward by Shri Tangamani,
when also he had taken the same
stand. 1 am afraid that I am not able
to accept this Bill, and I have to
oppose it. But 1 hope that the hon.
Mover will withdraw this Bill.

ot dmomr o ExiL]
wEen, & 37 ot RRA AT W7
fogn fs @ fadgs & wow  #
v fawrr wwe fedr & amare AT
E & oA wavn A1 &7 39T WA
g fr o fadggw & A9 &1 "om A7
Ty T o g A ar e g
% A gwm amrm § oar Aeler
TG ®TH £T TR ¥ ATATTORAAT
K Fw oW F fet A
it freer w1 3% wfuwre A
% aawar g e foa fagre & amare
97 ¥71 ag fadas eaifa @ @
frars B fAwer ar @ & 5% A
w7 qE %1 4T ArAAm wEe ¥ 39
w1 7w £ wiforw @

dm fa ot wrE TR 3
#fegmde 7 W mfwgrz 3
T A g g W ¥ qaedr
farr ik g 2 3 mx i A
mifeaTie g7 AT AIAT Gt 34 qA0
¥ ¥iv & felt ¢ 7 oifarie ®
I w1 | fedt A% #y samdE
T A e T oAy oag ot fe
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[t sfraTcrg 2]
AT g Ew F AW & Adr7 fawr
% us =gafssr &, 0F FH-
wifotr & w7 on sgEeqfarT § we
A4 woAT woAT AME 9T AT §
A AAT K wH-AAER  Afggw A7
T gwT R 1 WA FAr fr wTAAT
qET A §W 97 FFT 91 N7 AA
st # fF 2z oF weg astw Zar 320
T F1 WY 45 fors Foar @t & gawt
o weg A faEzfe” € qrs di=mr
agmAfeIw A s0e & wow A
A faam gwl &1 AWM WU &@F
141 9T 144 T AT &AT § N &
FEaT A fe dE 141 WT 144
dAfqary 71 wrend § 49 g 329 W
dfaura et ura g wfeam i urr 329
% v § frar gur & Notwithstanding
anything in  this constitution.
TH{ T TR AW § 10 F g2-
TR 72 AT o7 faat ma & ) wferar
g A fe qEF 7 fr oAe
fe & I’ § fFw @ Afferam
7e i gafag ag 329 %1 wifawa w4
ar qy | dar fr @ googw @
w7 dar fe wig & aga fadt aF @
fe fagm war a1 wfane qA
T AW § WU 4 FAG AT
ot ff &few §fn aga wada g1
aifeat = wdt gafee 3247 Ta=mr fv
58 F =g A4 @1 A & arus fadg
uzte 71 gz 7 mk, €7 7 o waAT
W gfez A € dfes wfwaEz @
TR § Afw & # o fridEwa
% ql9w @xz & wfwg & w1 g
o7 7@t W g CHRR Al WE
T 77 4, f¢ frawdm o qow
¥ &A1 FT TN 7oA F) afez w18
7 & 7 whese fxav awd
w.7 fagra garal ag & fo gag ar
foums T % AT g W e A
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a7 WENT F AT A ye iR W
fom wxra %1 gw afvade & o &
FEH FL | T AE Tsq AT A
1 gt %1 {1 39 § q@ w wnfe
a8t & wz faomer § Fremey gar i
dff & I g ar f§ gk
wrr fafe Wt 329 Tt 07 ww
TE wEA | 9g  dfawrr @y
atei WY 329 TW FATF AT T
wifaT wA9T T @1 AW THF oAz
ez gEiAT (&g Notwithstanding
anything in this constitution ?
@WE wawE g 91 fF Tw 226
227 W7 228 T T w=T
fea g wfusrr asm d4dt qod
® A adf gi7 1 S & wwE 9%
¥a 1951 ® foEEmT 9w
99 wdz FAT gwd I@E @z e
fr fgsgam &1 dawl wif@d gar
qgT & TF 42y Y § AT P wAE 4
NoF AAE E W F AT g
i IFMA IT qAT ¢F AKT FT A%
wfaat fr frasgaa &1 duer wfm
gt YT ag fw foat w12 7 39
qirA 24 F1 ARd ? dRredi fean?
THI IgiA §AfAy fHgT #FifF 37 F1i
7 ganr fr g 91 329 T wfaamT w7
# 7z g™ %1, wlw w1 qr A gadt &w
® WETAA § 97 st & 9igsT F 0|
T dow A s K Wt oW dar
TRAE gl 97417 IAT 96 A APE
T IR TATAT fr AATST [ATaw
ar g1f 1 & §® 320 WO A g ;O
q afau @ arsi €Y A Fwodr
N F famrs arar2 Aa I % faw
7w fraw fortivg 03z 0wy 08
THF ga wiEw wigww gEeE
W gy # oo foor Afer ax
IEE A wIw HFa AN IV W%
AR FfawA § FET | famifor
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# g fr T w E fr A g
® T gt 2 wivadl meadt g
= (W 21 12 %1 g Aifere wfrsre
wfea aar oty fgafor qien
o ¥ Ty Arg A I & o gl
Ttz T TR ® wHE w1 AT
W 2 wafeg & s e &
frge se=m W st mfemy &
Frize v fr 3% fewmn & oY nemr-
wil sfgfeadgrama
fe gwrr Az o faem AWl &
<y faaew  Fremwr ot AmeeTw
& 177 ug wigh § e yma & weew o
't T a7 AR WR i ST A &
91 wErEa & afd foig g g agr
mgﬁn ZaTt M I§ gwew ¥ Frof

# O griwE £ FW R afgw
a W fmw fagrar ar

forwr fagrear &1 & sferare w7 g
I o arAT fEAE “Free Blection”
# WM Machekzie & wfoarfza faar
groufiagi e s w §o—
“There is5 a tradition that the
independence of an elected assem-
bly requires that the assembly
itself should have the exclusive
power to decide controversies
about its membership. It may be
asserted in extreme cases that
this power ought to over-ride
the ordinary law enforced through
the courts”.
fan fagr &1 ag 9 sfaare fea
wm § faw vt fagrer ax st
§ ) ET @ gwm gfr g Ay W AEw
¥ "R ag W g o 99 9T e
g it wee i e & 66
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Indian Telegraph
Amdt. Bill
v froisivs are di dw w1
wungw g1 rer & foww aftw dew
sfag? T1gd & e gri g 4 9 3==-
AT § A7 WA AAL § TR
W " gy wiaw & fr gart A
T gray § W AUy @ 3w 97 faswer
g favla &% & o wow & ama
T § WK o ek At fedaw &
8 &t fagra & 39 %t OF At
doqm femar g ¢ wwfaw
fagmpfr g e dwafem o
o K qm § o aaq & frder s
s st frias & we= & A frarand
THT 97 I g aifaw &3 o wqaiy
&m0
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Mr. Deputy-Speaker: Has lhie the
leave of the House to withdraw the
Bil?

Hon, Members: Yes,

The Bill was, by leave, withdrawn.

182 hrs.
INDIAK TELEGRAPH (AMEND-
MENT), BILL
(Amendment of Section 5) by Shri
Shri Yashpal Singh

ot oerre feg (1) - Tovem
wgrw, &wwma o g fe g sfoaw
#ome (ciediz ) fam, 1965 W
argw ¥y €t gpafa & Ay | W qw
oEgN qETETr a1, aw & ae dea
ot ar
Mr. Depuly-Speiker: Thu yues :on
is:

“That leave be granted lo with-
draw the Indian Telegraph
(Amendment) Bill, 1065

The maqgion was adopled.

Shri Yaspal Siagh @ Sir, |
draw the Bill



