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CONSTITUTION (AMENDMENT)
BILL*

(Ameﬂdaient of Articles 19 and 41)

SHRI BAPUSAHEB PARULEKAR

(Ratnagiri): I beg,to move for leave
to introduce a Bill further to amencl
the Constxtuﬁon pf India,

MR. DEPUTY-SPEAKER: The
question”is: "'

“That leave. be granted to intro-

duce a Bill further to amend the
Constitution ot India.”

The motion was ddopted.

SHRI BAPUSAHEB PARULEKAR:
1 introduce the Bill

'is.ss hre,

CONSTITUTION (AMENDMENT)
BILL

:(Amendmt of Article 311)

MR. DEPUTY-SPEAKER: Before 1
call upon Shri Chitta Basu to move
the “motion for the consideration of
his Bill, we Have to fix the time limit
for discussion ' on thig Bill. I think
we can fix twyp hours,

SOME HON. MEMBERS: Yes.

SHRI CHITTA BASU (Barasat):

Mr. Deputy-Speaker, Sir, I rise to
move:

“That the Bill further to amend
the Constitution of India be taken
into consideration.”

While moving the motion for the con-
sideration of this Bill, T would like,
at the outset, {o explain the principal
objects for which I have moved this
Bill. The principal object of moving
this Bill ig to protect the democratic
rights of the Central and State Gov-
ernments employees, who number, to-
day, about seventy lakhs. I am glad
that you are in the Chair, when we
wre d1scussmg about the protection of
e democratic rights of the Central
and State Government employees, be-
Muse you have an intimafe knowledge
- ahout thejr problems and their move-
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ments. My secong object of moving
thig Bill is top remove the blots in our
Constitution which deny the right to
natural justice to our _citizengs who
happen to be the employees of the
Government of. India or the State
Governments.

Now, my abject is also.tg remove
the obatacles which stand in the way
of participation of all the Central and
State Government employees in the
legitimate, rightfu, trade union
movement because the  particular
provision of the constitution which I
seek’ to' remove daters them from tak-
ing effective part in the legitimate, law-
ful, democratic trade union movement

by the Central and State Government
employees.

As you know, my object is to remove
a particular provision of the Constitu-
tion, namely, proviso.-{2)(c) of article
311, Why I have chosen this particu-
lar proviso of article 311-is to be made
ciear at the outset. I am quite aware
of the fact that the .entire article 311
seeks fo deny the democratic right to
the Central and State Government
employees, It .. seeks to deny them
the natural justice. The Damocies’
sword always hangs over their head,
They are always under the constant
fedr of being dismissed for participa-
tion in legitimate trade union move
ment. It is a biot on the Constitution
of our country which has enshrined
fundamental rights, the right of asso-
ciation, is the right to speak and other
fundamental rights. Therefore, thig is
a blot on the Constitution of our count-
ry which has enshrined fundamental
rights for the citizens of this country
and which I fee! should be removed
at the earliest opportunity,

Now, the question is why, when the
entire article 311 is sought to be used
as a weapon against the Central and
State Government employees, I.have
chosen a particular proviso, namely,
(2) (¢). The main reason is that this
is the most mischievous one and it
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should be done away with to begin
with. My effort shall not end by the
e@eletion of proviso (2)(c). My object
ig to start the process to democratise
the Constitution, to remove certain
biots on our Constitution and, parti-
cularly, to ensure the democratic rights
for the Centra] and State Government
employees. Jn the entire article 311,
the proviso (2) (¢) is the most mis-
chievous one. Therefore, my first
attack is to be concentrated on that
most mischievous proviso and that is
why I have chosen that particular
proviso.

I am also quite aware of the fact
that article 310 and articie 311 are to
some extent inter-related. We cannot
consider article 311 without knowing
the background of article 310. I may
submit that articie 310 is nothing but
replica of :he Government of India
Act of 1835. You will be surprised to
know that this 1935 Act was designed
and framed on the basis of the British
convention which is generally under-
stood as a doctrine of “Royal pleasure”
1 would like to bring to your notice
that certain provisions from that
British convention have been bodily
lifted and have been inserted in the
Constitution of our country, namely,
in article 310.

When colonial legacies and colonial
attitudes have crept into our Consti-
tution, everybody in this House should
feel ashamed of them.

My object is not to deal with Art
310 at the moment. But you should
also know what is meant by the
doctrine of ‘royal pleasure’, It means
that Government employees are the
King’s or Queen’s most obedient
servants, That is what is meant by
‘royal pieasure’. Secondly, there
cannot be any contract between the
King or the Queen and Government
employees. Thirdly, the employment
of Government gervants depends en-
tirely upon the pleasure of the King
or Queen. Therefore, the servant-
master relationship as conceived by
the British colonial regime has found

MARCH 14, 1960

(Amdt.) Bills. 332

a place In our democratic Constitution,
Whatever might be the situation in
Great Britain, that situation does not
prevail in our country. That concept
of ‘royal pleasure’ is a detriment or js
an antidote to democracy. After all,
the Centrai Government and State
Government employees are citizens of
our country. Therefore their serviceg
cannot be at the pleasure of the
Governor or the President, just in
keeping with the tradition or conven-
tion of ‘royal pleasure’, I canno‘ but
condemn this approach towards State
and Centrai Government employees

of our country.

I would agree that Art, 311 provides
a certain amount of check or limita-
tion, if you permit me to say so, cn
the application or exercise of this
doctrine of ‘pleasure’. To that extent
it is a heaithy thing, You must know
what it means. Let me quote the
relevant Article:

“311. (1) No person who is a mem-
ber of a civil service of the
Union or an ali-India service
or a civil service of a State or
holds a civil post under the
Union or a State shail be dis-
missed or removed by an
authority subordinate to that
by which he was appointed.

(2) No such person as aforesaid
shall be dismissed or remov-
ed or reduced in rank except
after an inquiry in which he
has been informed of the
charges against him and given
a reasonable opportunity cf
being heard in respect cf
those charges.”

It is clear that there has keen a check
or some kind of a limitation put on
the doctrine of ‘royal pleasure’ which
has found place in our Constitution
in Art. 310. The check or limitation
is that nobody can be dismissed by
an authority which is subordinate to
the appointing authority. That is
what it says, The second limitation
or check is that he should be provided
with a reasonable opportunity of breing



323 Congstitution

heard, he should be given a charge-
sheet, he should be given the chance
of explaining his position, he should
be given a reasonable chance or the
opportunity of being heard.

But again there was another limita-
tion also—on the quantum of penalty—
if it is so decided that there was A
provision of giving another chance cf
hearing on the quantum of punishment.
Unfortunately, the second chance has
been taken away under the 42nd Con-
stitution Amendment,

But the most undemocratiz aspect cof
this Art, 311 is that there is no scope or
opportunity for inquiries and hearings
under certain circumstances, That
is mentioned in provisg (2) (a), (b)
and (¢) of which, to begin with, I
want to delete the proviso (¢). What
does the proviso (a) to (2) say?

“Provided further that this clause
shall not appiy—

(a) where a person is dismissed
or removed or reduced in rank on
the ground of conduet which has
led to his conviction on a criminal
charge.”

I am inclined to concede this position.
Here, there is a chance of hearing.
The Court would give him a chance
of explaining his position. Here is
an opportunity of judicial determina-
tion. But come to proviso (b);

“Where the authority empowered
to dismiss or remove a person or
to reduce him in rank is satisfied
that for some reason, to be recorded
by that authority in writing, it is
not reasonably practicable to hold
such inquiry,”

That is, he can be barred from an
inquiry if that authority is satisfied
that a reasonably practicable inquiry
is not possible, Who wil> determine
as to whether there is a practicable
scope or opportunity for hearing or
an inquiry? It is no other agency that
will determine it. Of course, it is
there that it should be recorded in
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writing—the reasons for not providing
an opportunity of being heard or of
an inquiry being held for certain
practical reasons, The reasons ought
to be stated or recorded. But, if there
is any question as to whether 4hat
right has been properly exercised or
arbitrarily exercised or exercised in
a way prejudicial to the interestea in
the employee concerned, who is to
give the final decision? It is a nega-
tion of the judicial principle. It is a
negation of the principle of natural
justice. The some authority will have
the final say as to whether there is a
possibility of providing him a reason-
able opportunity of hearing for ex-
plaining his case. Then 311(3) says:

“If, in respect of any such persen
as aforesaid, a question arises
whether it is reasonably practicable
to hold such inquiry as is referred
to in clause (2), the decision there-
on of the authority empowered :io
dismiss or remove such person or
to reduce him in rank shall be
final ¥

That is, the authority which has de-
prived him, which has denied him the
right of hearing, which has denied
him the opportunity of being heard,
will have the fina]l say as to the just-
ness and as to the reasonableness of
the denial of that opportunity. This
ig most undemocratic. This is high-
handedness. This is nothing but
clothing the bureaucrats with more
power to deal with people whom they
do not like, to deal with persons in
service whom they do not like; they
used frequently this very clause to
get rid of those persons whom they
do not like or whom they do not like
to be in service,

In case aof 2(c)—I will quote it
later—the opportunity of enquiry is
altogether negative., You look at it—

“(e) where the President or Gov-
ernor, ag the case may be, is satisfied
that in the interest of the security
of the State it is not expedient to
give to that person such an oppor-
tunity.”
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That is, if the President is satisfied
that in the interest of the security of
the State, it is not expedient to hold
such enquiry, he would not be provided
with any scope of enquiry and he will
be summarily dismissed and sent back
home.

‘ Sir, there hag been a great deal of
misuse of power under 2(c), I would,
enly for your information, mention
some of them, I have got a long list,
But, 1 don't want to take the time of
the House to cite those examples. In
1969-70, after the dismissal of the
United Front Government of West
Bengal, they all had to face dismissal
under Art 311(2)(¢). The reason
was that there was an obliging Gover-
nor in West Bengal for the Central
Administration—the then ruling party.
It is in this sense that the ruling party
at the Centre wanted to crush the
democratic movement of the State
Government employees-of West Bengal
which was very powerful. Therefore,
they dismissed from service 13 Mem-
bers—it I am not mistakén—of the
employee’s unions under the proviso

of 2(c), Art, 311, c
In 1972 when Shri Siddhartha
Shankar Ray became the Chief

Minister, he later, iet loose a reign of
terror and wanted to get rid of those
people who were found to:be not
liable and so there was a spate of
dismissal of State Government emp-
loyees 1 1972

In 1975, you know, Sir, during the
emergency, the leaders of different
employees’ unions, both at the
Central anu at the State levels—
unions and associations—were sum-
marlly dismissed. In Calcutta, the lecd-
ers of the employees’ unions were crus-
hed, arrested or detained under MISA
They suspended them from  their
service and he got rid of them by
application of 2 (¢) as it involved
the security of the State as said by
them. Therefore this pernicioug pro-
vision of 2 (c) of 311 has been made
free use of in order to crush the legi-
timate, democratic and, just trade
union movements of the Central and’
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State Government employees in

our country.

Now, Sir, 2 (e), in its application
only, is all pervasive and it can
attract each every person in the
Central or State Government Services,
In many cases....

MR,  DEPUTY SPEAKER: Mr. Basu,
I do not wunt to apply 311 (2) (c)
to you.

SHRI CHITTA BASU: I know
that, You cannot. You are a demo-
crat, So, you cannot apply 2 (c) to
my speech. You are a democrat
and you are here only to protect
our rights. Therefore, you cannot
apply that on me,

MR. DEPUTY SPEAKER: That 1s
true.

17 hrs,

SHRI CHITTA BASU: There were
several cases in the High Courts. In
nog case can the Government
preduce any shred of evidence
against employees who have bheen
dismissed under Art 311 (2) (c).
The Calcutta High Court in a parti-
cular case, in the case of Mrinal
Kanti Dass Burman, held that the
Government should define what is
really or actually meant by ‘security
of State’. I want also to briefly refer
to the judgement of Supreme Court
in Chittapari case of 1974. The judg-
ment 1s very significant, It is held
by Supreme Court that when there
is a recourse to proviso of sub-article
311 it is not of course necessary to
establish the guilt of the person but
he must be given an opportunity on
the quantum of punishment imposed on
him_ that is to say, he should not be
given extreme punishment namely dis-
missal. Now, that provision has been
taken away by the Forty-Second Am-
endment and therefore that is not ap-
plicable in case of release. It cannof
be avallable in the case of these cate-

-geries of employees. There is no scope
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for any hearing at any stage. Much~
has been said about the authority for
exercise of this power. Power under

Art. 311(2) (c) has been vested al

the hands of highest functionaries of
our State namely President of the

country and Governor of the State.

Therefore it is generally assumed that

it cannot be exercised mala fide be-

cause the highest functionaries are to

exercise that authority. But in this

connection, I would say about the
judgment in the Sardari Lal case of
1971 where the Supreme Court held

the view that the highest functionaries
must be personally satisfled with the
merit of the case. Sir, at a subsequent
judgment by a larger bench of the
Supreme Court in Samsher Singh case
it was overruled and it was said that
decisions are to be taken by the Minis-
ters who are the poiitical masters of
the President cr the Governor. TUlti-
mately neither the President nor the
Governor can have personal knowledge
of the merit of the case to take final
decision. . ..,

PROF. MADHU DANDAVATE (Raja-
pur): Even Ministers are dismissed
that way, Sir!

SHRI CHITTA BASU: Ultimately it
is the might, It is the police note
and report and such things which ulti-
mately determine the fate of the Cen-
tral Government—and State Govern-
ment-employees. How can you say
that the integrity and security of the
State cannct be protected unless this
kind of draconian are vested in the
hands af the Governmeni? I would
like to point out that there are ample
provisions in the host of laws of the
land to deal with espionage, te deal
with those elements who work against
the integrity cf the country, against
the security of the country and so on
and so forth. If any Central Govern-
ment or State Government employee
is dismissed or suspended or arresterd
on specific charge, he can be produced
before the court and necessary action
can be taken under the due judicial
process. But here, in the name of se-
curity of the State, anvbody can be
nunished, The Government is not re-
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quired To indicate how and in what
manner the security of the State is in-
volved. ™~

Experience shows that it has been
used in a blanket manner, it has beens
used in order to destroy the legitimate
trade union movement of the Govern-
ment employees. Therefore, the ques-
tion of protecticn of the integrity of
the State and securily of the State
does not hold good unless they are
specifically charged they are specifical-
ly tried in a court and given an oppor-
tunity of explaining their position.

Before concluding I would only quote
the ILO declaration adopted in the
last 64th session in 1978:

“Employees organizations

enjoy
complete freedom from public au-
thorities. Employees organisations
shall enjoy adequate pretection

against any act of interference Ly a
public authority in their establish-
ment functioning and administra-
tion.”

But the existence of (c) of clause (2)
of Article 311 of the Constitution is
violative of this declaration. There-
fore, with all humility, I would plead
with the House that this blot on de-
mecracy should be done away with at
the earliest opportunity. It is not a
question of party issue, it is a ques-
tion of ensuring democratic rights to
a large section of our citizens it is a
question of ensuring natural justice to
a large section of our citizens and no
partisan attitude should play any part
in this. I hope and expect that sup-
port will be forthcoming from all

sections of the House. With thege
words, I comment this Bill to the
House.
MR. DEPUTY-SPEAKER: Motion
moved:
“That the Bill further to amend
the Constitution of India be taken

into consideration.”

SHRI MOOL CHAND DAGA (Pali):
I beg to move:

“That the Bill be circulated for
the purpose of eliciting opinion there-
on by the 1lst July, 1980.” (1)
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SHR1I MAGANBHAI BAROT (Ahb-
medabad): Mr, Deputy~-Speaker, Sir, I
have a very painful duty to oppose this
Bill and before I do so, I would submit
that as a practising lawyer, I have a
little experience of having at least de-
fended some of the Government ems-
plcyees, particularly claiming their
right under Article 311 of the Consti-
tution of India. Therefore with a
littie experience of those cases and a
little experience of the provisions of
Article 311 and with a little knowledge
of the decisions of the various High
Courts and the Supreme Court, I would
like tc make my submissions to the
Hon. House in opposition io what the
hon. Member has said in support of
his Bill.

Firstly, I would like to bring te the
notice of this hon. House a fallacy in
the Bill which the hon. Member has
brought. I would iike te draw the
attention of this House to the provi-
sions of Article 311 and the particular
clause which he has chosen to be de-
leted. There are three provisos in
clause (2) of Article 311. These are:

“(a) Where a person is dismissed Or
removed or reduced in rank on the
greund of conduct which has led to
his conviction on a criminal carge...,

There is no requirement of holding a

departmental enquiry and the hon.

Member has not asked for its deletion.
Then,

“(b) Where the authority empower-
ed to dismiss or remove a person or
to reduce him in rank is satisfied that
for scme reason, to be recorded by
that authority in writing, it is not
reasonably practicable to hold such

inquiry.”

In such a case also, it seems, he has
no objection.. (Interruptions). 1 am
only confinding myself to the Bill that
the hon. Member has hrought. He has
no objection te a provision which does
not require holding a departmenfal

enquiry.
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To that provision, he hag no objection.
He doe.: not want that to be deleted_
(Interruptions). I am referrlng to the
Bill that you have brought forward.
Therefore, I think I am justified in
commenting that you have no objection
to the same provision in the same
article in the same sub-section in the
same sub-ciause. Your objection 1s
only to one clause and one sub-cause
(Interruptions). My objection to the
hon, Member's Bill is this. Ilis gene-
ralisation that this provision of the

Bill affects 70 lakh employees of this
country is unfounded. I would like to
know how many caseg fall within this
sub-clause 2(c)? Perhaps the number
will not cross three figure or even
two figure. First of all I would like
to say why clause 3 was required to
be provided and what is the legislative
history. 1 must bring to the notice of
this hon, House that in 1978 5 similar
Bill was brought which was a little
wider than this one. It was debated
in the era of those who were ruling

this country then, who were claiming
that the second freedom was born in
this country. After 1977, under the
spell of so-called second freedom in
this country, a similar Bill was brought
and this House in its wisdem then
thought it desirable to reject it. There-
fore, there are two things which 1
would like to mention before I deal
with the merits of it. (1) This am-
endment itself was brought in our
Constitution in 1963 in the background
of particular circumstances. We had
the experience of a war with China.
We had the experience, for the first
time, in this country that there were
net enemies only outside the country,
but inside the country also. We then
for the first time, realised that thesc
espionage activities were going on 1n
this country which required the safety
of the nation and the safety of the
States. Being wise from the experience
of 1962, we thought it better to bring
forward an amendment to the Consti-
tution. That amendment was again
challenged and was rejected in this
very House in 1978. Let us first res-
pect the wisdom of these predeccors.
Why was it required to be done? In
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1368, why were they then claiming
al round that now that they had got
treedom, this authoritarianism should
be remioved and that we had got a new
light in this country. I think what
the Government did at that time, the
hon. Members were supporting that
also. All the hon. Members who had
brought the Bill failed to ccnvince and
persuade the government to accept it.
So, the majority was against it, all
those who are ruling the country to-
day.

I entirely agree with my hon. friend
that national interests are invoived in
certain matters and these are politi-
cal; neither partisan nor sectional. I
would like to say how the gevernment
acts, or when it does not act, the courts
are free to look into it It appears that
the hon. Member thinks that some-
bedy in his whim takes a decision, re-
move this man and the man is
removed. 1 would like to say cut of
my legal experience in the govern-
ment and also in the state that it s
not so. (Interruptions) I think the
West Bengal is having another ex-
perience. I am talking about my State
of Gujarat. I am saying from my
personal experience that the implemen-
tation position is not grim., What is
done is this and I am sure that is also
being dene at the Centre and in the
States, namely, a Secretary of
the concerned department prepares
a prima facie case. Then on Lrepa-
ration of a prima facie case, the
matter is sent to what is called ihe
Advisory Board. Then the Home
Seceretary of the Governmen¢ presi-
des. The Secretary (Personne]) is
bresent there, The Law Secretary is
also present there and the Secretary
of the concerned department is also
present there. With these four
Secretaries, the highest of the secre-
tariat applies their mind to the case.
Thereafter the advice is tendered 1o
the Governor or to the President in
the respective cases. You can chal-
lenge this provision that it is not 50,
T can tell you that it is so, I do
not know whether West Bengal has
ever opposed this provision in the
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Constitution. I think not. There 1t
1s all right for them to take action, it
is a good measure; it is bad when it
comes to other states... (Interruplions.
My experience as a lawyer in a cli—
minai case in which I appeared is

this. On a day of election in Gujarat.
in 1975, four murders took place in &
village called Chamari in Saurasntra,.
Bhavnagar district, Murders took place
almost in equal proportion, two on this
side andtwo on the other side. The
dead bodies reached Bhavnagar hospita}
at about 20’ clock, at the equivalent
time it reached, the BBC, radio an-

nouaced chis  incident., Learning

which news a gentleman serving in.
England telephoned Bombay and en-

quired, because names were given that

they were Rajputs, The gentleman

was a Rajput serving there. He tele-

phoned back Bombay to enguire.

Much less Bombay, Bhavnagar town

was not knowing that sucn a thing
has happened. Let us know that

during our elections.. (Interruptions).
I am only addressing those who haw

some national spirit, Those who are

enemies of the country....

SHRIMATI GEETA MUKHERJy
(Panskura): It is absolutely objection
able.

MR. DEPUTY-SPEAKER: He neve:.
meant anybody here. It is not unpar
liamentary. If I heard him right,
think that he said that the enemiex
of the nation would only oppose; he
never meant you; he said the enemies
of the nation would oppose; you are
not the enemies of the nation.

(Interruptions).

PROF. MADHU DANDAVATE (Ra
japur): Let me make a submission, I\
you just check the record of what has
been said by the hon. Member, with
due respect to him, he did not refer
to anyone outside this House. While
speaking in this House while address-
ing this House, he said that: I am only
talking to those who have the national
spirit and not the enemies of the coun-
try. He definitely referred to somer
Members of this House and it is high-
ly objectionable, You should go through
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the records. (Interruptions). I have
the right to raise a point with the per-
mission of the Chair and I am raising
a point; I am second to none in yield-
ing to the procedures that have been
laid down. My humble request to you
is this. My humble request to you is,
you please go. through the records and
if you find that certain references and
remarks are objectionable and unpar-
liamentary, in that case 1 would re-
quest that they may be expunged.

SHRI MAGANBHAlI BAROT: 1
would make a clarification. I have
neither referred te any party nor to
any hon. Member. But I was inviting
the attention of the nationalist spirit-
ed friends and the Members of the
House that what kind of espionage is
going on. ... (Interruptions) ‘8,

MR. DEPUTY-SPEAKER: You c¢an
<ontinue.

(Interruptions).

MR. DEPUTY-SPEAKER: In view of
what he has said just now that he has
not mearnt any offence to any Member
¢f the House, he can continue.
(Interruptions).

MR. DEPUTY-SPEAKER- Please sit
down, please sit down.

SHRI CHITTA BASU: He has said
“in the House', ‘inside the House'.

(Interruptions).

MR. DEPUTY-SPEAKER- Who?

SHRI CHITTA BASU: He mentioned
that he was addressing the nationalist
(Interruptions). .inside the House.

MR. DEPUTY-SPEAKER: As sug-
gested by Prof. Madhu Dandavate if
he had said any people who have no
nationalist view or approach in the
House; if he has said ‘in the House', 1
will go through the proceedings and
edit it.

(Interruptions).
SHRI MAGANBHA] BAROT: I will

resume the narration of the incident.
1 was saying that in this country there
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are forces. I am submitting that in
this country when this incident hap-
peped, within one hour the news travel-
led beyond the shores of this country,
none in the town was knowing this
but it was known to the BBC and the
BBC radio announced and proclaimed
to the world at large. Now I will
come and tel who sald and from
where.

Supposing in a case of this nature
the Department or a particular sec-
tion o! the Government, authority or
Secretary comes to kncw that this in-
formation has been passed from some
officer or an employee of this Govern-
ment, of his State and passed on to
some espionage agencies working in
this ccuntry, an action is required, but
we see that that gentleman stands at
the same footing as an honest or sim-
ple and a straightforward person. I
would raise some other questions.

Let us take an 1llu§t'ralion‘ The
question involved (as a lawyer I can
address to myself) is Principle of Na-
tural Justice. I very well know that
principle. Therefore, the question is,
let it be argued, It is reasonable and
logie, it is to .be argued. Let it be
said that whereas you give the princi-
ple of Natural Justice to everyone,
why not to a given person’® The
answer that has to be given for conti-
nuing this statement, or the provision
of law is this—why in a given case,
one out pf million; because I do,not
think they are more than t{hat—
hardly one in a million is likely to be
prosecuted or debarred or to e re-
moved or dismissed in this fashion.

Let us take the case of espionage of
an Embassy. I am saying academical-
ly. A foreign country wants to get in-
formation either through a military
official or from someone having an ex-
cess to the secret files of the Govern-
ment and there is a counterpart there.
Or let us say it is vice versa. Now,
the principle of Natural Justice is to
be insisted upon. The employee con-
cerned will ask, produce the witness to
give evidence against me that I have
passed on the information to him. What
jurisdiction we have? 1 am very
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humply asking this hon. ouse, what
jurisdiction we have. It a foreign coun-
try wants the espionagé on our coun-
try's activities and some one of us—
an empioyee passing information to
that country, to some ,counter-part of
. his and be insists upcn evidence to be
examined in his presence, otherwise it
is violation of princip.e of Natural Jus-
tice, how do we call him? I am trying
to answer, how is it possible?

MR. DEPUTY-SPEAKER:
conclude.

SHRI MAGANBHAI BAROT: Some-
times it is not desirable, not in the
larger interest of the national security
to give miormatien. What happens? 1
weuld like to state with my experience
as a lawyer, in a departmental enquiry
certain witnesses are examined and
* cross-examted. To that extent it is
all rient. But the same person when
he goes to the court of law produces
that evidence 1n the court of law. Ii
becomes part of the public record. Are
we going to say that we open our.doors
and kzep them sc wide that any ememy
acling against our country s interests
should by putting one or two or pur-
chasing one or two of our empioyees
have the information? Then that man
may claim fundamental right under
article 311 and prove the records be-
foire a court of law; and, that can
travel beyond the shores of the coun-
try as a record of a court of law This
is impossible. No nation can survive
lLike that. Nation's securily has to Le
satleguarded. The courts have hailed
it and our Constilution is clear abeut
it. Charges of mala fide can always
be made in a court of law. There is
no bar. I would like to quote for the
bedenit of my friend what the consti-
tutional provision is in America tbhe
country of great liberty: It says:

Pleage

“Netwithstanding the provisions of
any other law, the Secretary of
State may in his absowute discretion
and when deemed necessary in the
interest of national security, suspend
without pay any civilian employee.
The agency head concerned mav, fol-
lowing such investigation and review
as he deems necessary, terminate the
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employment of such suspended civi-
lian employee, whenever he shall de-
termine such termination necessary
or advisable in the interest of the
national security cf the United Stales
and such determunation shall Le
conclusive and final.”

(Interruptions).
AN HON. MEMBER: It is subject lo
judicial review.

SHRI MAGANBHAI BAROT: No;
this 1s conclusive and final. I have
read the provision from the Ameritan
Constitution. He can quote me and
say that I was wrong in my quotation.

Bir, Maneka Gandhi’s case is cited,
saymé that Government has no power
to take away the xiberty, efc. This is
what the Supreme Ccurt has said in
that case and this would very much
apply 1n this case as well.

MR. DEPUTY-SPEAKER: With thot,
1 hope you will conclude.

SHRI MANGANBHAI BAROT: Yes;
Sir. I the Supreme Court's observa-
fivn cannof convince my friend, I do
not think I can do it, because the
Supreme Court judgment is the last
word on the subject and it 1s the law
of the land. The Supreme Courts
says:

“There may be guestions of natie-
nal safety and welfare which trans-
ceng the importance of the indivi-
dual’s inherent right to g6 whehe he
or she please to go.”

This is in the passport case. If natio-
nal safety transcends the individual's
mherent rights, are we going to say
that people involved in espionage, in
selling away the interests of this coun-
try, have a higher right than the citi-
zens of this country? Are we geing to
throw open the doors for them? Are
we going to quote those people as wit-
nesses? For whose protection are we
asking it? I say, the lessons have
been learnt by the nation in the 1962
Chinese war, corroborated by the Pak-
istan war of 1965 onwards Therefore,
to the extent the country's safety 1e-
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quires, you will have to sufier, so that
the pation survives.

DR. FAROOQ ABDULLAH (Srina-
.gar): Sir, I am here {o oppose this
amendment not because of what our
learned friends have put forward, but
because of the way my State of Jam-
mu and Kashmir and Ladakh is situat-
-ed. As all ¢f you know, we have Pak-
istan on the one side and a large chunk
sof territory is still in the hands of
China. In this State of ours, we have
-constant problems of espionage. 1 am
sure my learned friends here know of
the recent army espionage case. Our
problem is that these persons who work
in the Government have access to in-
formation which none of us has. Some
of the information is vital for our very
<existence and particularly for the State
vof Jammu and Kashmir and Ladakh. If
my friend thinks that espionage Is a
fundamental right of the trade unionsg
then obviously we should be prepared
for the troubles that might come in
-our State of Jammu and Kashmir to-
morrow. 1 want to make this comple-
tely clear that we have people in that
“State who still have leanings towards
-one side or the other and are in the
Government offices. I do not know
what is happening in West Bengal, I
may be pardoned fcr that But I know
in Jammu and Kashmir and Ladakh
because of this article great watch is
kept and these officers know for cer-
tain which we the Memhers forget that
the fraternity of these people is very
strong. The Home  Secretary, the
Personnel Secretary, the Law Secretary
are frilends of each other and have
great interest in their brethren and will
not harm them if the thing that has
been brought to their notice is not cor-
rect. That is why, I plead, befere you
take such a major decision of amend-
ing this particular provision, please re-
member that in our State of Jammu
and Kashmir you are playing with fire
because these people have the informa-
tion whith can lead to greater destruc-
‘tion. They can tell the enemy the
movements of the Army, where our
tanks 7 e situated, where our great
fighters rre situated so that they know

MARCH 14, 1980

(Amdt.) Bills. 348

exact! where they sheculd fire their
guns. In the world of today, you do
not need men to walk in, you merely
push a button and guide these missiles
to the areas where these things are. I
say that before we amend this provi-
sion, please take into consideration the
national security. This is the only
thing that I wanted to bring te the
notice of the House. I hope, all of us
who are sitting here, will always con-
sider the Nation greater than our
Parties.

SHRI AJOY BISWAS (Tripura
West): Hon, Deputy-Spesker, Sir, I
rise to speak in support of the Bill
introduced by hon. Chitta Basu, Sir,
I am not only supporting thig but I
am certain that 80 lakhs of Central
and State Governments employees
also will support this Bill. The
Government employees know the
real meaning of this draconian pro-
vision of the Constitution because
they are directly affected by this
provision, The State and Central
Government emplovees have been
agitating against this provision for
the last two decades. The State
Governments employees came to
Delhi in 1968 and 1973 in thousands
to tell the Government to delete this
provision. The State Government
employees had to go on a token
strike in 1974 against this provision.
So, T am sure that the entire State
and Central Governments employees
are against this provision. Why?
Will you say that all the State Gov-
ernment; and Central Government
employees are anti.national?

Sir, already the State and Cantral
Government employees have demon-
strated in different parts of the
country, because time and again
article 311 had been used against the
leaders of both Central and State
Government employees to curb their
trade wunion activities. I knoyw it
better because I come from Tripura,
where 27 leaders of State Govern-
ment employeeg were dismissed or
removed under article 311(2)(c).
Almost all the dismissed employees
were accepted leaders of the State
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Government employees. Ten of them oppressors, you also need all these
were arrested under MISA  during black laws and you are doing that.
the emergency and put behind the For the last 32 years, Article 311(2)
bars. It was inhuman that the dis- (c) has been used against the leaders
missal orders were serveq inside the of the Central trade union organisa-
jail. When the leaders of the em- tions. I request the Government and
ployees were outside the jail, they all Members of thig House to realise
were served dismissal orders by the that there are draconian provisions
police officers. Three contingents in the Constitution ang these should
of police personnel went o the be deleted from the Constitution to
houses of the leaders of the employ- protect the democratic values of the
peg in the late hours of the night and country.

served the dismissal orders. Can you
say that all the leaders of the State

Government employees acted against wit ¥4 fyovre qrewry (grofgT) ¢ IaTEAW
the security of the State? Certainly g, wit o faw gt @ ¥ 9Ed
not, v ¥ § @ o1F WA wgA WEA g )
¥ gorn g f& ameg faer ag 7 W
fawr agi war & I AWer ¥ oW ¥ )
In West Bengal the same method 9% faAry ¥ wae ag am aw WY § fw
wag applied in 1972 and 1975. 29 wg foc W Q@ Ava@ T W ong faEw
leaders of State Government employ- qegw ¥ WY IO wEATA §, WX wE
ees were dismissed wunder article ®T & N yofar weET § Ag aHIT ®
311(2)(c). In Assam and Andhra T ¥ wSTAE T ¥ WT | F @ o
Pradesh the employees were victi- ur fyw auy siedegiz gAraEr &3 91
mised under the same article. While wx I wwg W franwA qr  IEA
a murderer hag got the right of self- gg ez Argar 49t f @b Ervffw qazq
defence, the Government employees § AN g ST g Iwr yaen wiwwTc
are denied even that right Actually, fem wma, ¥wDfEr & wrw fR oA AT
the Government employees are now ¥ qqq W F wEiRTT A &) gEe
being treated as sacond class citizens, from 1 & ¥a @3 w3ar g
as slaves. The Government employ- f§ oF T FHwG & T
ees have been deprived of all politi- weae gawr  ag wax ¢ f& afk
cal and trade union rights. This ot gfom & w0 ¢ wk x@ fam
position has continueq even 32 years witw 9T ¥Er  gwr &, wEA @
after independence. Is this in con- R fraver oW gwiAdr gaE ®
formity with democratic norms, I warfas s &1 ¥ H azdmd fw
ask. This suits only an authoritarian Ftamﬁ a® qu:ﬁt LIS ‘7‘;7 3}7 o &
regime, an¥l you are trying to esta- gherm 0 ar g W«
blish that, yFor tiatyrgason. hon. T I ST AWA g o & afe st
Members have opposed it. If any weaT 09 &1 fgddr & g3 ar a@ W
employee is guilty, he can be pro- T wym f5 A T o ar w@w
secuted and punished by existing et ¥ &)1 WK aft Wi wwee T @
laws of the land. Even in the ﬁ"*ﬂ g g‘%}: ""‘5&:‘" f;f :@:«“ i
capitalist countries the employees are T . ’
enjoying political and trade union Juwr qo & dfyw o fom o g
rights, Are you prepared to follow
that? Are you prepared to follow WG aw A FEQET WY ara § g
even the path of the capitalist sys- 9 & WANG gaeg g e W ol ¥
tem? You are not following that. arafag @ #1f 4@ sgar fs g9 WA
Yo.u. are following the path of the gt w @At F ug oz | T AW
British regime. The British came to oY% grar g @ dwd g AW A A
our country only to exploit our peo- & gu & IEX grar w T A

w4

@nr
ple and so the British needed such TN
type of black laws and provisions. If wr

You want to serve the capitalists and ey fe fgears wgf ar1 gt fegemama
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SHRI SHIVRAJ .V PATIL
(Latur): Mr. Deputy~Spesker,. 8ir,
the wording of the Article can be
scrutinised Ay us. It reads:

¢whera the President or the
Governor, as the case may be, is
satisfled that in the interest of the
security of the State, it ig not ex-
pedient to hold such inquiry.”

This power is made available not to
any officer, but to the President, who
is the first citizen in the country and
to the Governor who is the first
citizen in the State and that power
has to be utilised after the President
or the Governor ig satisfled that mot
holding the inquiry is in the interest
of the security of the State, Here,
we have to protect the interest of
the security of the State ang for
protecting that, if the inquiry with
respect to a person who is removed
is not held, T think, we would not
say that injustice is done to him. It
is done only after the satisfaction of
the Pregident or the Governor, The
President o, the Governor is not a
small person, he is a responsible
person. He has to see that the
interest of the nation as a whole is
protected. Therefore, there should
not be any objection to not holding
the inquiry, if he ig satisfied that the
security of the nation requires that
there should not be any inquiry,
when a person is removed, when this
Article was framed, there wag a big
controversy. There were persons
who wanted that thig Article should
not be in the Constitution because
they thought that if this Article is in
the Constitution, too much of protec-
tion will be given to the civil ser.
vantg and if that is so, the policies
that would be formulated by the
elected representatives will not be
implemented. But then there were
certain othe, persons who wanted
that this Article should be in the
Constitution ang that is why this
Article is there in the Constitution.
T am not quarrelling over the exis-
tence of thiy Article in the Constitu.
tion. But what 1 am trying to ‘em-
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phasise ig that we are here not only
to the protéct the interests of per-
gons who are in the civil service, of
course, they are also citizens of this
country and their interests should
also be protected, but the interest of
the nation as a whole is more impor-
tant than the interest of an indivi-
dual as such. That is why it is
necessary that an Article of this
nature should be in our Constitution
and we can use this Article only
when it is absolutely necessary, when
the security of the nation is in ques-
tion and that is why I woulg like to
say that my hon, friend, Shri Chitta
Basu, should not press this Bill and
I think he would understand the
ratio decidenti behind this Article
and I hope he would withdraw his
Bill.

SHRI NARAYAN CHOUBEY
(Midnapore): Mr, Deputy-Speaker,
Sir, I support the Bill moved by my
comrade CHhitta Basu.

The entire game of the Treasury
Benches is to divert the attention of
the whole House from the main
point to a particular point, whether
the man is a traitor, whether the man
is sending out some information
from the country, as if this article
has been used only for that purpose.
Supposing that be so, if a man is not
in public service, if a man is not in
Government service and, if he sends
information to Pakistan or Bangla-
desh or America or this or that coun-
try, thig article is not meant for him.
There is no question of his losing the
job. The entire theme is being made
in such a fashion ag if this article is
meant only to safeguard the-national
interest which ig utterly wrong.

1 am supporting this Bill because
our country is a democratic country.
It is in imperialist colonies that men
had been ang still are detained with-
out any Trial. It ig there that a man
is dismissed from service without
asgigning any reason. But ours s
a democratic State. We have got our
Parliament; we have got our courts
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of law. And they are supposed to be
sacred. Why such a draconian sys-
tem here in our country? It is be-
cause the party in power wants to
pressurise the Government employ-
ees to serve their motivated interest.
If any Government servant wants
to work independently according to
law but not according to the dictate
of the leaders of the ruling party, he
is removed from service on the
ground that the Governor or the
President has been pleased to dis-
miss him from service. And he does
not know the offence he hag com-
mitted. Is it not a queer democracy
in the biggest democratic country of
the world? Our democracy is not a
young democracy. It is now 33 years
old. On whose report does the
President or the Governor act; take
action? 1t is either on the report of
a Minister or 2 Government officer
whose only fair record is to be the
chamcha of the ruling party.

[T " - .

SHR1 MAGANBHAI BAROT: 1
object to this (Interruptions).

SHRI NARAYAN CHOUBEY: You
may object. They can know their
charges. They can go to court; they
can defend themselves. But not a
railwayman, not a defence employee,
not a secretarial worker who orga-
nised trade union movement,

(Interruptions).

MR, DEEPTY-SPEAKER: Mr.
Narayan Choubey, Mr, Sanjay
Gandhi is a member of the House.
‘When you mention hig name......
(Interruptions).

SHRI INDRAJIT GUPTA: (Basir-
hat): He has not levelleg any charges
against them. (Interruptions).

SHRI NARAYAN CHOUBEY: 1
have not made any allegations
against them. 1 know these friends
of the opposite.

SHRI MAGANBHA] BAROT: 1
am on a point of order. Mr Sanjay
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Gandhi and Mr,. Bansi Lal are two
hon. Members of this House. (Inter-
ruptions), g

SHRI NIREN GHOSH
Dum): Under what rules?

(Dum

MR. DEPUTY-SPEAKER: It is for
me to say whethber it is a point of
order or not,

18.00 hrs.

SHRI MAGANBHA] BAROT: They
are not present but allegations are
being made, as criminals, against
them. I respectfully say that these
must be expunged.

SHRI NARAYAN CHOUBEY; No
allegation has beep made,

MR. DEPUTY SPEAKER: He has
not made any allegation? Then it
is all right. Carry on. (Interrup-
tions.)

He says he has not made any alle-
gation. Please! I am on my legs.

Your point of order was that he
was making some allegations against
two Hon. Members of the House, He
has said he has not made any allega-
tion. Therefore, carry on. ( Interrup-
tions.)

He has said he has not. Please sit
down.

SHR] INDRAJIT GUPTA: You can
satisfv yourself from the record whe-
ther any allegation has been made,
No allegation has been made.

SHRI NARAYAN CHOUBEY: In
1972 hoards of Government employees
in West Bengal were removed by
means of this Article, and again they
have been taken back into service
No harm has been done to this coun-
try and they are serving this country
as well honestly as many people have
been doing. Not only that, I can cite
an example, Comrade K, G. Basu was
removed from service by this Article

**Expunged as ordered by the Chair,
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but, thanks to the people of West
Bengai, they sent him, elected as an
MLA, to serve the country. So they
are not traitors. No allegation is
there. But Bansilal was not removed
by means of Art. 311(2) (c). (Inter-
ruptions.)

MR. DEPUTY-SPEAKER: Accord-
ing to our friend, all those removed
under Art. 311 have become MLAS
in West Bengal, Therefore, he must
have welcomed Art. 311.

SHRI NARAYAN CHOUBEY: The
test of the pudding lies in the eating
And what is the practice? In prac-
tice, this has been used never against
any real corrupt employee, He gets
promotion. They have always been
against T.U. leaders, against such
Government employees who fight for
justice, who form and lead Trade
Unions.

Lots of such famous Trade Union
leaders as K.M. Bhadra, K. M. Bhat-
tacharya, P. B. Kotayya, R. L. Reddy,
Mahadev Chsaitanya and others have
lost jobs on the South Eastern Rail-
way by this draconian law. But never
has a bag man been touched.

So, should our Government emplo-
yees be treated more shabbily than
the criminals? Is it justice? Is it
democracy?

We want the repeal of the Section
to make our Conmstitution really de-
mocratic. We hope for support from
all seections, including the ruling
Party which professes democracy and
socialism, of course the Indirg brand.
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duty and sometimes we do the pain-
ful duty. Sometimes, when the per-
sons have committed henious offences
and when, we have to defend them,
we do the painful duty. Sometimes
when we know that g person is inno-
cent, we say that we are doing our
wiltul duty. My esteemed colleague
and my hon, friend, Shri Magnbhai
Barot openly started saying ‘I am do-
ing a very painful duty’. Maybe, he
is not convinced that the Bill which
is presented is in the proper form.
1 do not know whether he is holding
any brief. But, he expressed himself
at the commencement that in fact he
wanted to support the Bill but, for
certain reasons, he had to oppose it.

Coming to the objections raised by
him Sir, T woulq like to say that Art.
311(2) (a) & (b) stand on the same
footing as (c). That is what I would
respectfully bring to the notice of the
hon, Members of this House. In case
of (a) the culprit can be tried in a
Criminal Court of Law. Under (b)
satisfaction is not related to the guilt
but it is not reasonably practicable to
hold an enquiry if the witnesses are
not available or if the witnesses are
dead or if the witnesses turn Tostile,
it is not practicable to hold an enquiry,
In that case, it is mentioned in the
Constitution that, if the Officer is
satisfied that no enquiry will be held,
it is because there is no evidence which
has ty be led. The third objection of
this Bill is that the public enquiry
In a court of law might entitle them
to fil the documents in the courts.
1 invite the attention of the hon. Mem-
bers to the fact that these inquiries
are not helg in the open court. There
are official who hold the inquiry. And
even if the matter goes ultimately to
& court of law, my esteemed and
learned friend knows very well, that
under Section 123 qf the Evidence
Act, these officials can claim privilege,
for not producing certain documents.
So, these arguments. are of no use.

Coming to the Bill proper, I agree
tntirely with Mr. Chitta Basu, who
said that the principles embodied in
Article 810 and Article 811 (c) are
the same. But, the effect is different.

(Amdt.) Bills. 36>

It iz mo doubt ‘doctrine of pleasure’
because we have accepted the Eng-
lish doetring that the employee is
serving at the will of the master. But.
the effect is different. Under Arficle
310 he is asked to go out of service.
But we don’t call it dismissal or re-
moval, We call it termination, He
is entitled to a fresh job even in the
Government service. We have before
us the example of termination of ser-
vice of Mr. Ganguli who was the
Chairman of the Railway Board. The
President should say ‘I am satisfied
that you are not required in our ser-
vice’ and he walks out but he is not
barred. That is not the case with re-
ference to 311 (c¢), where he goes
out with a stigma. He is not entitled
to a fresh job. He has to go and sit
at home. Therefore, we have to be
very careful about it.

Then, my esteemed friend Mr. Shiv-
raj V. Patil referred to the powers
being .given to the President and
Governor. And &lso some of my col-
leagues referred to the assurances.
Now with reference to ‘assurances’
I can say this, When MISA was first
discussed herg and the Bill was pass-
ed, an assurance was given by no
less a person than the Prime Minister
that this will not be used and uti-
lised against the political workers,
But we know what has happened
afterwards. So, mere assurance is
not sufficient. Therefore we have to
consider the spirit of it.

Coming to (c), the word satisfied,
I am sorry to mention, is very wade.
If I may be permifted to say, it is
very mischievous.

Powers are given to the President
and the Governor. They are the high
dignitaries in our country. Every one
of us has respect for them. But the
word ‘satisfled’ is very wide. I do not
krow how these persons are satisfled.
What is the sort of independent ma-
chinery available to them for being
gatisfied? They enfirely rely upomr
report submitted by the Government.
That is all. We have the latest exam-
ple. There is the word ‘satisfied’ in:
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.Article 356(3) which says that if on
the report of a Governor or other-
wise the President is satisfled, he
can dissolve the Assembly. We find
that in half an hour’s time the Pre-
.sident was satisfled as to the need for
the dissolution of nine State Assem-~
blies, That is the kind of satisfaction
-we have. We don't know what in-
formation he collected from other
sources other than the report which
was presented by the honourable
Home Minister.

I would like to quote one more
thing. The word ‘satisfled’ was also
included in MISA and authority was
given to police officers and district
magistrates to detain persons if they
were satisfied. Sir, no tests are laid
down for being satisfied. My esteem-
ed friend Mr. Shankarrao ji Chavan,
the hon, Member, 1s not here. Dur-
ing the MISA period he was at the
helm of affairs in the Maharashtra
State. I was in Nasik Jail. The dis-
trict magistrate of Nasik issued a
detention warrant against one very
senior lawyer Mr. Krishng Rao Goda-
vadakar on the 23rd November 1975.
And the warrant was, ‘I, so and so
District Magistrate, am satisfieq that
Mr, Krishng Rao Godavadakar, jyour
activities are deterimental to the in-
terest of the nation and therefore I
am detaining you.” This detention
order was taken by the police to the
house of Mr, Krishna Rao Godavada-
kar. The door was locked. His son
came out. He asked ‘what i1s the
matter?” The police officer said ‘we
have come to detain your father Mr
Krishna Rao Gadavadakar because
the district magistrate is satisfied that
his activities are detrimental to the
interest of the State’. He said ‘I am
very sorry; you have to take a very
long journey, because, my father is
dead and gone two months before
your order.’. So, this is what hap-
pened during the emergency. And,
Sir, T was a witness to all that, Even
in the Parliament Street Police sta-
tion, after the emergency was lifted,
thousands of signed detention war-
rants were found, So, that was the
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‘satisfaction’ of the person concern-
ed. It is the Government which
ultimately makes the recommenda-
tion. If the Government feels that
some ‘X' officer iz not supporting the
policies and feels that he should be
removed, that is the eng of the mat-
ter. If there 1s cross-examination
you say, disclosure of it would not be
in the interest of the nation, 1t is
with this intention that this particu-
lar clause is added. Then my hon.
friend saig about this. There are
many instances and many people
have been no removed. I entipe-
ly support this particular Bill and it
is high time that we did away with
(c) of clause (2) of Article 311, which
we should have done long timg back.

Some time back, such a Bill was
brought before this House, but that
was rejected by the House. If we
have committed 5 mistake, 1 do mnot
think, that we all should repeat it,
We can ractify that mistake now.

Lastly, a reference was made by
Shri Barot and he said that so long
as clause (2)(b) is there in Arlicle
311, the Bill for deletion of (2) ¢)
is inconsistent. If this is the only
objection, T can bring forward such
a bill and we can delete (2) (b) also.

THE MINISTER OF STATE IN THE
MINISTRY OF HOME AFFAIRS AND
IN THE DEPARTMENT QF PARL-
IAMENTARY AFFAIRS (SHRI P.
VENKATASUBBAIAH): Mr, Deputy-
speaker, Sir, I am thankful to all the
Members who has participated in this
discussion and have either supported
or opposed the Bill moved by my
hon. friend, Shri Chitta Basu. Many
facts have been brought out during
this discussion and it would not be
irrelevant for me to say that such a
Bill was moved in the previous Lok
Sabha also by another Member oppo-
site, Shri Bhagat Ram ang there was
a detailed discussion about the desir-
ability of keeping this particular
clause or deleting it. There has been
a fresh discussion and my friend,
Shri Chitta Basu has confind himself
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only to one clause, namely deletion
of 811(2) (c).

All of us, whether on this side er
that side of the House, are second
to none in sg far as safeguarding the
interests ang integrity of the country
is concerned. There can be no dis-
pute about it. We are all equally
ynterested in safeguarding the inte-
rests and security of the State.

Shri Chitta Basy made certain
points, but throughout his speech it
appeared that he is more obsessed
that this particular clause will be
used, misused or abused against cer-
tain trade union activities, against
such of those trade union organiza-
tions, who owe allegiance to his party
or to those parties who are similar in
thinking and ideological rapport with
his party. I may humbly inform him
that every political party has its own
trade union movements and organisa-
tions. It is not the monopoly of any
politlical party alone. In the Funda-
mental Rights in the Constitution, it
has been clearly stated that every
citizen of this country has a right
to form association or union and again
it i conclitioned by clause (4) of
Article 19-

“Nothing in sub-clause (¢) of the
said clausg shall affect the operation
ef any existing law in so far as it
mmposes or prevents the State [rom
making any law imposing 1n the
interests of the sovereignty and in-
tegrity of India or public osrder or
morality, reasonable restrictions
on the exercise of the right con-
ferred by the said sub-clause.”

This is the restriction that has been
imposed. Nobody 1s prevented as
long as he is a free citizen of the coun-
try. Nobody is prevented to form his
own associations and also nobody is
Prevented from expressing his opinion
freely and frankly.

Shri Chitta Basu mentioned abcut
Article 310 and said that he could
Understang if there was a sort of
Testriction operating on the de-
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fence services through that Arti-
cle. Article 810 relates to the
employees in the defence ser-

vices. Article 311 relates to several.
calegories of Government employees.

And Article 311 says: “Dismissal, re-

moval or reduction in rank of persons

employed in civi] capacities under the
Union or a State.” I do not want to

repeat it. If you go through these (a)

and (b) you will find that there are

sufficient safeguards imposed through

the Constitution to protect the rights

of the Government employees. Here
the point is only very limited, Clause

(c) is intended only for such of those

Government employees who are in-
dulging in subversive activities, who
act against the national interest of the

country, This only pertains to that
particular issue that hag been intro-

duced in the Constitution,

Several hon. Members have express-
ed fheir opinions on this matter and
I do not feel that Shri Chitta Basu
being a very seasoned parliamentarian
and also a trade union leader should
see the wisdom of retaining this parti-
cular clause in the constitution in the
contex{ of the security and integrity
of the country. In all these cases. I
may mantion in this connection, that
certain cases were launched: certain
people were removed. When it had
been proved that they were associated
with certain organisations which had
been banned by the Government; and
the number of those people, for the
information of this House, was only
71. When the ban was removed. 63
of them had peen reinstated by the-
previous governmeént. Even the pre-
vious government could not exone-
rate e¢ight of them because the charges
against them were fool-proof. It was
establisheq that they were acting
against the interest of the State.
Again 1 may add for the information
of the hon. House that just the govern-
ment is net prepared to remove any
Government servant on fictitious
charges or on false charges, There
has been a process that ha; been
established and modalities have been
written. According to that process
only the Government employee who is
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suspected to have been indulging in
subversive activities, this elaborate
process is being conducted so ag not
to leave g grain of doubt that he has
been unjustly punished. The informa-
tion reaches a particular department
in which this Government employees
is working. They will go into those
charges, If they feel that there is a
prima facie case, they' will refer it to
a High Powereg Committee, the Com-
mittee of responsibility consisting of
the Home Secretary, the Secretary of
Law Secretary of Personnel and the
Secretary of the concerned depart-
ment, After that, they will go into
the whole matter. If they feel satis-
fied, again they wil]l refer it to the
Minjster of Personnel and after the
Minister of Personnel goes into this
matter then it is referred to the con-
cerned Minister when he dispenses
with the gervices of this Government
cervant. This process has been applied
in all the cases. I may mention for the
information of Shri Chitta Basu that
ithere were very few cases and only
one case had been dealt with and we
have been very careful in this respect.
T can assure the hon, Members that
this government is as zealous as any-
body else in safeguarding the legiti-
mate interest of the citizens of this
country and also the government em-
ployeer who are working in the Gov-
ernment Departments. I may also
assure the hon. House that there will
be ng occasion to wuse this clause for
political ends. We have been very
careful in adopting this policy and
have heen looking carefuly into all
these matters, Some of the hon.
Members are lawyers Unfortu-
nately I am not a lawver but I
have to speak as Minister in charge
of this Bill and only from the common
sense point of view I am speaking, 1
may assure the House that this gov-
ernment under the leadership of prime
Minister Indira Gandhi is zealous of
safeguarding the democratic and
sovereign rights. I may say with all
the gincerity at my command that the
interests of the country are supreme;
the interests of the individual are
subsidiary 1o the interests of the
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country. Only to safeguard the
sovereignty integrity and the interests
of this country this clause is essential
I request Shrj Chitta Basu to withdraw
thjs Bill, Sufficient attention has been
focussed by this discussion. He has
done hiz duty; he will be able to
satisfy his people in some places that
he has discharged his responsibility as
a representative in the Lok Sabha.
I appeal to him to withdraw this Bill
I also appeal to Shri Daga not to press
for his amendment for circulating this
Bill. There js no purpogse served by
circulating this Bill, I appeal to both
friends to withdraw their motions.

SHRI CHITTA BASU: I am thank.
ful to the Members of this House who
have taken part in this debate. I am
also thankful for the kind interven- -
tion of our good friend Mr. Venkata-
subbiah, the Minister of State for
Home Affairs. I am particularly
thankful to him that he hag assured
the House that no action will be taken,
which is polifically motivated, against
the legitimate and just democratic
trade union right of the central gov-
ernment and state government em-
ployees I hope that in future his
government will stand by that assu-
rance. The record in the past has
been contrary to this kind of assu-
rance, MISA is a glaring instance...
(Interruptions)

PROF. MADHU DANDAVATE:
When Jayaprakashji could be a threat
to the security of the country, we
could also be; T understand that.

SHR] CHITTA BASU: I am sorry to0
note that a consistent effort has been
made by some hon. Members who have
taken part in this debate to distort the
very spirit of the Bill. The question
of espionage has been brought in: the
question of political situation that was
prevailing in 1962 ang 1970 or during
the Pakistani invasion of India O
Chinesa invasion of India wag brought
in T can assure the hon. Members
and the nation outside that we Wwho
are sitting in opposition are second t0
mnone in defending the integrity antl
security of the nation and are pre
to sacrifice to the extent necessary fof
the cause of the nation. But if som?
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person who ig not in the service of the
government indulges in acts of es-
pionage or anti national activities in
the states, there are enough local
measures to take action against those
persons e€ngaged in espionage. Then
why a particular clause is needed
in the Constitution which is applicable
only in relation to the Government
employees? If you can cope with that
situation, when the person concerned
is not a Government employee, which
works against the interest of the
nation, then why it should be particul-
arly mentioneq in relation to the Gov.
ernment employees? Therefor, this
argument is not tenable. Even to-day
I want to mention and I would, there-
fore, request the hon, Minister to take
a note of it. He may be knowing the
svstem of police verification that is in
vogue in almost all the States for re-
cruitment in Government service. 1Is
it not a denial of right? A person can
be employed or cannot be employed on
that basis of g report given by the
police. There are instances when a
young man during his student life did
take part in students union activi-
ties and this is the reason for
which he is not given employment
under the ‘Government, I am sur-
priseq that some hon, Member
with the ruling party in West Bengal,
You will be glad to know that West
Bengal Government hag given complete
trade union rights to the employees of
the State Government irrespective of
their political affiliation. (Interrup-
tions). It is only your people who
create disturbances and chaos. 1t is
your people who are enjoying the Gov-
ernment patronage, enjoying the trade
union rights offered by the State Gov-
ernment of West Bengal. They create
disturbance, econtinue with the subver-
sive activities in the generation of
power, etc, ete. 17,000 young men were
employed by Shri A, B, A, Ghani Khan
Chaudhuri for whom there wag no job.
They had not got elementary training.
They are enjaying job facilities and all
the rights even to-day even though
they are engaged in anti-Government
activities there. There is a flow of
trade union rights there. I think this
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ls not also proper to say or proper to
bring this in the course of the debete.

I would like to refer to our distin-
guishedq friend Shri Maganbhai Barot.
It appeared to me when I listened to
him that he was not satisfled with the
length I am prepared to go to. He
would have been satisfied if 1 brought
forward a Bill eliminating Article 311
as g whole. He complained against
me—why I have concentrated only on
311, why not gn (b) cp why not on (a)
and why not the entire 311. If he
agrees, if the House so agrees o delete
this 311(c) which is the most mischie-
vous one, I am prepared to join Bau
Sahib and request him to bring about
another motitn or the Bill to delete the
en)tire 311, Kindly read article 311(2)
©):

“Where the President or Governor,
as the case may be, is satisfied that
in the interest of the seturity of the
State it is not expedient to give to
that person such an opportunity.”

Sir, you will bear with me that here the
satisfaction is in relation to the expedi
ency of holding an enquiry: tha satis-
faction ig not in relation to the Aismis-
sal Here, the gatisfaction is in relation
to the expediency of halding an en-
quiry, but the effect js that he is dis-
missed. In the gbsence of any enquiry,
he is automatically dismissed. There-
fore, this ig {he most Draconian aspect
of the clause, There is no scope of en-
quiry. He ig dismissed forthwith. The
satisfaction is there in relation to the
enquiry, but taking advantage of that.
he is outright dismissed. Aes you have
heard, in the court these cases coul®
not be argued. He himsely agreed thal
in many of the cases, they have been
acquitted. Therefore, if thig provision
cannot stand the test of the court, whet
is the necessity of retaining it in the
Constitution? It is not possible for the
Government to produce a shred of evi-
dence regarding the involvement of the
security of the State. But yet they
maintain this thing only to terrorise
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the employees and only to indulge in
anti-trade union gctivities, Therefore,
I appeal to the House to see the effect
of this clause, The effect of the clause
is not merely to withhold the enquiry.
I could have understord that, But the
effect is summary dismissal Mr. Barot
said, even after the exercise of the
powers under thiz clause the doors of
the court are open. Again he says
that he cannot hold an enquiry because
in the public interest, it will ncet be
expedlent. But if that partiular em-
ployee can go to the court, as he says,
which 1 very much doubt, those evi-
dences will be again made g public
document. Therefore, even frop that
point of view, the retention of this
article is nt deemed necessary. It 1s
only to satisfy certain bureaucratic
tendencies and to retain the colonial
legacy in our Constituticn that this
provision is there. This is of no prac-
tical use even frm the side of the Gov-
ernment. Therefore, I would request
the House to take into account ali these
factors and accept my Bill

MR, DEPUTY-SPEAKER: Mr, Daga,
are you withdrawing your amend-
ment?

SHRI MOOL: CHAND DAGA: Yes,
Sir,

MR, DEPUTY.SPEAKER: Has he the
leave of the House ty withdraw his
amendment to the consideration
motion?

SOME HON. MEMBERS; Yes.

Amendment No. 1 was, by leave with-
drawn,

MR. DEPUTY-SPLAKFR: Since the
Ministerr has given an assurance, are
you still pressing your Bill?

SHRI CHITTA BASU: Sir, do not
stang on three legs. ¥ am pressing for
it.

MR. DEPUTY-SPEAKFER: Before- I
put the Motion for consideration, this
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being a Constitution amendment vot-
ing has to be done by division,

Let the lobbies be cleared,
The lobbies have been cleared.

The question is:

‘““That the Bill further to amend
the Constitution o¢ India, be taken
into consideration.”

The Lok Sabha divided

Division No. 2 18.46 hrs.

AYES

Acharia, Shri Bas idep
Basu, Shri Chitta

Biswas, Shri Ajoy
Chhangur Ram, Shri
Choubey, Shri Narayan
Choudhury, Shri Sifuddin
Dandavate, Prof, Madhu
Ghosh, Shri Niren
Goswami, Shrimati Bibha Ghosh
Kodiyan, Shri P K.
Lawrence, Shr1 M, M
Maitra, Shri Sunil

Modak, Shri Bijoy
Mukherjee, Shrimati Geeta
Parulekar, Shri Bapusaheb
Saha, Shri Gadadhar
Shailani, Shri Chandry Pal
Shejwalkar, Shri N K,
Yadav, Shri Chaniraiit
Yadav, Shri Vijay Kumar

NOES

Ahmed, Shri Kamaluddin

Ansari, Shri Z R,

Bansi TLal, Shri

Chaudhuri, Shri A, B, A, Ghani Khan
Daga, Shri Mool Chand

Das, Shri A, C,

Dev, Shri Sontosh Mohan

Gamit, Shri Chhitubhai

Gandhi, Shrimati Indira
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Jaffar Sharif, Shri C, K
Jai Narain, Shri
Jamilur Rahman, Shril
Jha, Shri Kamal Nath

Mahala, Shri R P,
Murthy, Shri Kusuma Krishna

Naidu, Shri P, Rajagopul
Pabadia, Shri Jagannath
Pandey, Shri Kedar

Pardhi, Shri Keshaorao
Parmar, Shri Hiralal R,
Patel, Shri C, D,

Patel, Shri U, H,

Patil, Shri Shivraj V,

Patil, Shri Veerendra
Patnaik, Shri J, B,
Phulwariya, Shri Virda Ram
Pullaiah, Shri Darur

Rao, Shri M, Satyanarzyun
Rawat, Shri Harish

Sathe, Shri Vasant
Shantaram, Shri

Sharma, Shri Nawal Kishore
Shiv Shankar, Shri P.
Stephen, Shr! C. M,

Swami, Shri K, A.
Thungon, Shri P, K,
Tur, Shri L, S,
Venkataraman, Shri R,
Venkatasubbaiah, Shri P,
MR, DEPUTY-SPEAKER; Subject to

correction, the result* of the Diwision
13: Ayeg 20; Noes 39

The Motion is not carried by a majo-
rity of the total membershjp of the

— e - = o — -

*The following Members

AYES: Sarvshri
Hannan Mollah and Rubchang Pal;
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House ang by g majority of not less
than two-thirds pf the members present
and voting,

The Motion was negatived.

L T
18.54 hrs,
CONSTITUTION (AMENDMENT)
BILL

(Amendment of articleg 102 and 103)

MR, DEPUTY-SPLAKER: Before I
call upon Prof, Madhy Dandavate to
move the motion, we have to fix the
time limit for discussion of this Bill.
Shall we fix a total of two hours for
this?

SEVERAL HON. MEMBERS: Yas

PROF MADHU DANDAVATE (Raja-
pur): Sir, I beg to move:

“That the Bill further to amend
the Constitution of India be taken
into consideration.”

I am very sorry that at the fag end
of the day I have to move this Bill for
the consideration of the House.

The subject matter of the Bill is of
great importance because of the exist-
ing political situation, and I am sure
that if the House applies its mind to
it. this Bill will tura out to be a non-
controversial one,

If the preseni political atmosphere
whicp is polluted by defections conti-
nues the entire experiment of parlia-
mentary democracy is likely to fail.
Therefore though techmically I am
moving the Bill as a private Member,
really speaking this Bill rebects the
will of the people all over the country.

If you go the urban and rural areas
in our country, you will find that the

also recorded their votes:

Satyasadhan Chakraborty, Sushil Bhattacharya

NOES: Sarvshri Zail Singh, Ranjit Singh, Sunder Singh, D. L. Bhatia

Chintamani Jena, Uttam Rathod, Krishan Datt,

Hakara Si ngh »

Maganbhai Barot, Prof K. K. Tiwary and Shrimati Channupati Vidya.



