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BANKING COMPANIES
MENT) BILL.

Mr. Bpeaker: The House will now
proceed with the further considera-
tion of the motion that the Bill fur-
ther to amend the Banking Companies
Act, 1949 be taken into consideration.
The hon. Finance Minister.

Shri Tulsldas
rose—

(AMEND-

(Mehsana  West)

Mr. Speaker: I am very sorry, the
hon. Finance Minister was to have
been called upon to reply. The mat-
ter was adjourned just because there
was no time.

Shri Tulsidas: May I request him?

Mr. Speaker: It is not a question
of the request of anybody being
allowed. The debate has been prac-
tically closed, but, for want of time
the hon. Minister could not reply. In
substance, he was called upon. The
hon. Member will have opportunities
to speak at a later stage.

Dr. Lanka Sundaram (Visakha-
patnam): The hon. Member can ask
for clarification of the speech of the
hon. Minister.

Mr. Speaker: Later; not now. The
hon. Minister.

The Deputy Minister of Finance
(Shri A. C. Guha): I am grateful to
the hon. Members for according gen-
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eral support to this Bill. In fact, 8
hon. Members participated in the
discussion yesterday and there was
none' who opposed the Bill. Only one
Member preferred to sending this Bi'l
to the Select Committee. Others did
not even support the proposal for a
Select Committee. I take it, Sir, that
the House is in general agreement
with most of the provisions of the
Bill. While giving their support, I
think most of the Members have men-
tioned some points of disagreement and
they have also some grievances against
some of the provisions of this Bill. T
shall try to meet those points one by
one. -

[Mr. DEPUTY-SPEAKER in the Chair.]

The general grievance against this
Bill is that this is rather a very belat-
ed measure, that the mischief has al-
ready been done and that this Bill
would not be able to give the required
redress to the depositors. I agree with
them to a certain extent. 1 myself
think that the mischief has sufficiently
been done. I do not know how far it
will be possible to salvage the de-
positors’ money now in the hands of
the liquidators. I think in my speech
while introducing this Bill before this
House, I made it abundantly clear by
giving copious extracts from the
Liquidation Proceedings Enquiry Com-
mittee report that the mischief was
of a serious nature, that the Govern-
ment have accepted the recommenda-
tions of that Committee and come be-
fore the House with this Amending
Bill. Many other Members have
quoted from that Committee’s report.
I have nothing to say on that. But,
still I hope that this measure may not
be quite useless for the depositors.
We have been receiving quite a num-
ber of letters from the depositors who
accept that this Bill would be able to
give them some redress.

Some Members have used strong
language about the attitude and what
they consider to be the inactivity on
the part of the Government and of
the Reserve Bank. I can only tell
them that if they have any reason to
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be dissatisfied with the Reserve Bank,
they should also realise the difficulties
which the Reserve Bank may feel on
this point. I shall try to deal with
this matter later on. Shri H. N.
Mukerjee has mentioned that this
Bill is rather going to do some harm
to the depositors. His language is:

“If Government could not do
any positive good to the creditors,
it has provided at least one ele-
ment of positive harm.”

He thinks that under section 178A
of the Indian Companies Act certain
facilities are given to the creditors of
a trading company in liquidation, and
that facility is not given by this Bill.
I would like to refer him to section
45B of the Banking Companies Act,
where it has been said that the High
Court or court conducting liquidation,
would have full authority to waive
this provision of the Indian Companies
Act. If Shri H N. Mukerjee would
have a glance at section 45B
of the Banking Companies Act,
he would realise that the Court has
got full authority to waive all the pro-
visions mentioned by him, and as
stated in section 178A of the Indian
Companies Act. So, this Bill is not
making any departure from the usual
procedure now followed on this point
in the liquidation proceedings under
the. Banking Companies Act.

Sir, the hon. Member mentioned
something about the Calcutta High
Court yesterday when he was saying
the things and you rightly pointed out
to him that it would not be fair to
use hard language about the High
Court. But, there I can agree that at
least in Bengal, there is a general
feeling that the High Court for some
reason or-other has not been able to
function properly in this matter of
safeguarding the interests of the
depositors of the banks in liquidation.
He also mentioned that the High
Court could not get the time to frame
the rules as required by the Banking
‘Companies Act, and previously by
the Ordinance of 1949.

That is why we are providing some
of the important rules in the present
Bill itself in Schedule 4. It is not
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possible to frame and put all the rules
in the Act, and so some other rules
are to be framed by the High Court.
After all, we shall have to function
under the authority of the Court when
some legal proceedings are to be con-
ducted.

He mentioned something about the
remuneration of the liguidators of the
Nath Bank. I wish very much that
he had not dragged in the name of
Dr. Syama Prasad Mookerjee now
that he is beyond all controversy. I
agree with him that the liquidators of
that Bank are getting remuneration
quite out of proportion, but it is not
quite correct to say that they are each
getting a fixed remuneration of
Rs, 2,000 monthly. The three. liqui-
dators get their remuneration according
to rates of commission fixed, which
would work nut to a little over
Rs. 2,000 each.

Mr. Deputy-Speaker: More than
Rs. 2,000 a month?

Shri A. C. Guha: Yes.

Mr. Deputy-Speaker: That is what
Mr. Mukerjee said.

Shri A. C. Guha: But it is not a
fixed salary of Rs. 2.000. It is calculat-
ed on the basis of some rates of com-
mission.

Shri Jhunjhunwala (Bhagalpur Cen-
tral): What are the rates?

Shri A. C. Guha: It is graded. For
the first few lakhs it may be 5 per
cent. and so on. In any case I should
mention here. ...

Shri H. N. Mukerjee (Calcutta
North-East): If I may interrupt, I
have a clear recollection of the figure
of Rs. 2,000 being mentioned in the
Court at that time. I have been in
the Bar from time to time, and pos-
sibly a time-limit was set in regard to
the period during which that amount
was to be drawn by the liquidators
concerncd.

Shri A. C. Guha: I know they have
been drawing provisionally Rs. 2,000
per month, but annually calculated it
would come to more than Rs. 2,000
for each of the three liquidators. The
only thing I say is this is not a fixed
remuneration of Rs. 2,000 per month.
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Then he mentioned something about
me, to quote his exact words, that
while at Calcutta I “put all the blame
for whatever has happened on the lay
depositors”. 1 think I did nothing of
that kind. If I put any blame, I put
the blame on the general public of
Calcutta. What I immentioned there
was that there had not been any feel-
ing of resentment or indignation
against those who have been exploit-
ing the depositors’ money, against
those who have prospered at the cost
of the depositors. I put no blame on
the depositors, but rather on the lead-
ers@¢ political groups or social work-
ers Qelonging to all parties who should
hav®taken up this cause and made it
a public demand in Bengal that this
state of things would not be tolerated.
I think during the concluding portion
of my speech while introducing this
Bill I mentioned that considering the
way in which some of these Banks
were run and considering the way in
which the liguidation proceedings
have been going on, I, coming from
Bengal, have but to be ashamed.

Then, most other Members have
mentioned about the Reserve Bank.
It was provided in the Banking Com-
panies Act that the Reserve Bank may
be appointed liquidator of a bank in
liquidation and if the Reserve Bank
applied, no other party could be ap-
pointed liquidator. When that Bill
was in the Select Committee I was a
member of the Select Committee. I
can say I tried my best to get it put
in the Act that in all cases the Reserve
Bank should be the liquidator, but
then the Finance Minister and the
Reserve Bank could not accept the
suggestion owing to paucity of train-
ed personnel who could be put in
charge of this matter. Liquidation
proceedings are of a legal nature and
this work requires trained personnel
who have the requisite training and
requisite experience in these matters.
It has not been possible for the Re-
serve Bank to recruit that nature of
personnel,
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Moreover, there is another thing
which should be considered in this
connection. In some of these cases
tl}é Reserve Bank was a creditor, and
it is the convention that no one in-
terested in the assets of the company
in liquidation should be appointed
liquidator. So, the Reserve Bank be-
ing a party interested in the assets of
some of these Banks—at least of the
more important Banks—it was not
possible for the Court to appoint the
Reserve Bank as liquidator. In the
case of Nath Bank, the Reserve Bank
was appointed liquidator, but then
some party flled a petition in the
High Court that the Reserve Bank,
being an interested party, should not
be the liquidator. So, the Reserve
Bank had to retire. There are some
other points also for the Reserve Bank
which 1 hope the Members of this
House would take into consideration
before they form an opinion about the
Reserve Bank.

Under the present Bill we are putting
the task of liquidation on the High
Court and the Court Liquidator, but
still we are giving sufficient authority
to the Reserve Bank to supervise the
liquidation proceedings. We have
also provided that the Central Gov-
ernment can ask the Reserve Bank in
look into liquidation proceedings of
any of the banks and in that case
the Reserve Bank would submit its re-
port to the Government and also to the
High Court. On many occasions this
House felt rather frustrated in getting
the requisite information as the liqui-
dator was responsible only to the High
Court—neither to the Reserve Bank
nor to the Central Government. So,
we have provided in this Bill that the
Central Government may ask the
Reserve Bank to inspect the liqui-
dation proceedings of anv Bank, or
even the High Court may ask the
Reserve Bank, and in such cases, the
Reserve Bank would submit its report
both to the High Court and to the
Central Government.

Another thing which has been re-
sented by hon. Members is the pro-
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visd to the proposed Section 38A (3).
It is provided in the Bill that as soon
as the court liquidator is appointed,
all pending liquidation proceedings
would automatically go to him, with
the proviso that:

“Provided that where the High
Court is of opinion that the ap-
pointment of the court liquidator
would be detrimental to the in-
terests of the depositors of the
banking company, it may direct
the person appuinted as the official
liquidator to continue to act as
such.”

Many hon. Members have taken
objection to this, and I think their
objection is mainly based on their
experience of the liquidation proceed-
ings in Calcutta. 1 may agree with
them that there are sufficient reasons
to be suspicious or doubtful in regard
to this proviso. At the same time, I
think hon. Members will agree that
we cannot divest the High Court of
its authority. We shall have to de-
pend on the buna'fides of the High
Court, and we cannot proceed on the
basis that a High Court cannot or
should not be trusted. The target of
their criticism has been the Calcutta
High Court, and I hope the Calcutta
High Court will surely take into cog-
nisance, the feelings expressed on the
floor of the House, and will use this
option to keep the pending liquida-
tion proceedings with the private
liquidators,—if ever they use it—very
cautiously and in very rare cases.
Even then, the Central Government, if
they feel that this power is being
misused or not being used in the pro-
per manner, will have the authority
to ask the Reserve Bank to inspect-
the liquidhtion proceedings of such
banks, and it would be open for the
Reserve Bank and the Central Gov-
ernment to draw the attention of the
High Court to the unsatisfactory state
of affairs, in regard to the liquida-
hion proceedings of those banks. So,
I think we have taken sufficient pre-
caution in this matter also.

Shri B. Das, the father of the
House, has said many things about the
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Reserve Bank. I think he has spoken
mostly against the Reserve Bank,
rather than on this Bill.

Shri B. Das (Jajpur-Keonjhar): If
the Reserve Bank had worked cor-
rectly, this Bill would not have been
there.

Shri A. C. Guha: Yes, Sir. His
opinion on any flnancial subject al-
ways gets the proper attention from
Government and every other relevant
authority. I hope his opinions ongthe
Reserve Bank will also get the proper
attention they deserve.

Shri B, Das: Thank you, that is all
I want.

S8hri A. C. Guha: Shri U. M. Trivedi
has expressed some misgivings in re-
gard to the public examination. He
is in doubt as to who will conduct
and lead the public examination. He
is afraid that the High Court may be
turned into a complainant. That is not
what is provided in this Bill. The
High Court will function as the court,
and the court liquidator will conduct
the public examination, and the direc-
tor will have every opportunity to
defend himself. In an amendment
which I have given notice of, it is
further provided that before a direc-
tor is called for public examination,
he would be given an opportunity to
show cause why he should not be
called for public examination. In
view of this provision, I hope Shri
U. M. Trivedi’'s misgivings about this
provision will not be so strong as
before.

Shri R. K. Chaudhuri has said
samething about the limitation period.
For certain obligations of the directors,
we have provided in this Bill that
there should not be a limitation
period. I am glad the hon. Member
mentioned the instance of Deshbandhu
Chittaranjan Das, and [ think there-
by he agrees that for a decent person
there should be no question of limita-
tion. An obligation is for ever an
obligation to be fulfilled. But he should
also realise that the director of a bank
is handling the money of the depositors
who have no voice in electing him or
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in the management of the bank. The
director of a bank stands on a different
footing, from the directors of any other
trading company. In the case of a trad-
ing concern, the directors deal in and
handle the money of the shareholders,
and the shareholders elect them, and
as such they are responsible to the
shareholders. But in a bank, it is the
depositors’ money which is handled,
and in an insurance company, the
policyholders’ money. It has been the
accepted principle of this Government
—and [ think of all civilised Govern-
ments—that in banking companies, the
interest of the depositors, and in in-
surance companies, the interest of the
policyholders. should be guarded first,
and the shareholders’ interest would
not count in these two cases. So, the
directors of a banking company should
take the responsibility of handling the
money of those who have no hand or
voice in electing them, or in the
management of the company. It is
not that all obligations or liabilities
of the directorg would have no limita-
tion. Only the contractual liabi-
lities will not have any limitation. I
think it is not quite correct to say..

Shri R. K. Chaudhuri (Gauhati):
On a point of information, Sir. May
I know whether the liability will be
only in respect of the directors, so
long as they are alive, or will it des-
cend down to their descendants also?

Shri A. C. Guha: If he has taken
any loan, then in all fairness, the
benefit of that loan having been
enjoyed by his sons and grandsons, the
liability would surely devolve on
them. But if it is a liability which is
a director's liability, then naturally it
will cease with the death of the direc-
tor, and it should not, and in {fact,
cannot devolve on his descendants.
But if the director has taken any loan
from the bank—being a director, he
might have taken some loan—that lia-
bility would surely go down to his
descendants, because they must have
enjoyed the benefit of the loan grant-
ed to them.

Mr. Deputy Speaker: If he misap-
propriates, then what happens?
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-

Pandit Thakur Das Bhargava (Gur-
gaon): On a point of information, Sir.
The words used are ‘contract, express
or, implied’. What is the implication
of this?

Shri A. C. Guha: It should be inter-
preted according to the legal termin-
ology. The hon. Member will be in
a better position to do so.

Shri Tulsidas: On a point of infor-
mation, Sir. The hon. Minister just
now stated that the directors of a
banking institution must have some
extra responsibility, and therefore
they must be responsible for the de-
positors’ money. May I point out to
the hon. Deputy Minister, that in the
case of insurance companies, where
something more than the sharehold-
ers’ money is involved, there is no
legislation of this type? There is no
measure of this nature in any coun-
try in any part of the world, by which
such an extra responsibility is thrown
on the directors of a banking institu-
tion.

3 P.M.

Shri A. C. Guha: Sir, I can only say
that an extraordinary state of affairs
has occurred in our country, and this
is a piece of legislation to meet an
emergency situation. If any emer-
gency situation has been created in
the financial life of the nation, the
Goverhment are Jin duty bound to
frame emergency legislation to meet
such a situation.

8hri Tulsidas: May I again point out
to the hon. Minister..

Shri A. C. Guha: I think it may be
better if he puts his interpellations
after my speech.

Mr. Deputy Speaker: He need not
be interrupted. The hon. Member
will have patience. If he wants any
matter to be elucidated, he may put
questions after his speech—if he is
willing to answer.

Shri A. C. Guha: Then Mr.
Chaudhuri has mentioned also about
summary trial. He will kindly read

-
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the proviso to sub-clause (1) of
clause 45J:

“Provided that the offence is
one punishable under this Act or
under the Indian Companies
Act..”

It is not a provision of summary
trial of all offences; it is a provision
for summary trial of a civil nature
under this Act.

Then he said that he would like poor
depositors to be given Rs. 200 in pre-
ference to small depositors. Sir, 1
do not know how he would demar-
cate a poor depositor from a rich de-
positor, and if we are to increase the
amount from Rs. 100 to Rs. 200 for
preference payment, I think there
may not be in many cases any con-
siderable amount left to be given to
the other depositors.

Shri T. K. Chaudhuri mentioned the
case nf one bank. He has not men-
tioned the name, but I think he re-
ferred to the Union Bank of Bengal.
This bank is now being converted in-
to an investment institution and I do
not like to say many things about
this. But he should realise that he
should not take the story that might
have been sent to him or passed to
him; there may be the other side of
the picture also. It is a credit insti-
tution. I do not like to say anything
definite about this. But only I can
assure him that there was sufficient
reason to take some action against
this bank.

Shri T. K. Chandhuri (Berhampur):
What is the guarantee that in all such
cases where allegations are made—I
am not asking the Minister or the
Government to accept the allega-
tions—there will be some machinery
to go into them?

Shri A. C. Guha: In all such cases,
we shall have to depend on the Re-
gerve Bank. The Reserve Bank makes
frequent periodical inspections and
after making periodical ingpections—
not only one inspection—they take cer-
tain action.
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Shri T. K. Chaudhuri: Is the hon.
Minister aware that many scheduled
banks. ...

Shri A. C. Guha: I can concede that
there may be scope for difference of
opinion. The Reserve Bank may think
that a certain step should be taken,
whereas some members of the public
may think that that action might not
be necessary. There must always be
scope for difference of opinion. But I
think he will concede that the Gov-
ernment shall have to depend on the
Reserve Bank as regards banking
affairs. He cannot escape that obliga-
tion.

Shri V. B. Gandhi mentioned about
the banning of a delinquent director
from being director of any company.
Here this is only for a very limited
period—five years,

As I have stated before, the direc-
tors of banking companies have a
special responsibility; as they have
been handling money of others who
have no voice in their election, they
should take some consequences for
mishandling the money placed at their
disposal by some third party. This
provision banning a delinquent direc-
tor of a bank from being a director of
any other company would operate
only for five years.

Then I come to Shri K. K. Basu. He
as also some other members said some-
thing about the Reserve Bank and also
about the proviso to clause 38A(3),
t.e. the High Court having the option
of keeping any of the pending cases
with the private liquidators. He fur-
ther mentioned about the law charges.
Sir, the papers that we have placed
on the Table of the House will show
how the law charges of the liquida-
tion proceedings have been inordina-
tely high. 1 think the solicitors have
been the greatest beneficiaries in this,
and he being a solicitor himaself, sug-
gested that there should be paid law-
yers. This is an administrative mat-
ter, and I think the purpose of this
Bill will be kept in mind by the High
Court, and the court liquidator. This
Bill has two purposes, viz. speedy
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liquidation and cheap economic liqui-
dation—at less expense. I think the
court liquidator and the High Court
would see that the law charges may
not be as high as now. Paid solicitors
and paid counsel may be retained by
the court liquidator. I think it is
better that we leave it as an admini-
strative step to be taken by the court
liquidator and the High Court.

Then he mentioned about the em-
ployees. Sir, I know something about
the employees who are now out of
employment and who were engaged
previously in the 80 or about that
number of banks now closed. I have
some direct personal contact also with
some of them. I have every sympathy
with them. But I do not know how it
would have been possible for the
Government to provide in this Bill
that the Court liquidator will take his
employees from those ex-employees of
the banks now in liquidation. But I
hope it will be natural for the court
liquidator to get experienced staff, and
he can get them only, or more easily,
from amongst the ex-employees of
these banks. I think here also we
should leave it to the good sense of
the High Court and of the court liqui-
dator.

Sir, I think I have tried to meet all
the points mentioned by different
Members.

Shri R. K. Chaudhurl: No, Sir. May
I refer to 45D wherein I had objected
that this should not be realised or
collected as arrears of land revenue?

SBhri A. C. Guha: One of the main
purposes of this Bill is to have a
speedy and less complicated process
of realising the assets of the bank, and
we cannot find any other way. He
has mentioned that even realisation
of debts as arrears of land revenue
may also result in putting somebody
in prison.

I think oxcept in Bombay there is
hardly axy State where this would
involve any imprisonment. This mat-
1ar wres referred to in connection with
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the other Bill I had the honour to
pilot here, the Rehabilitation Finance
Adm‘inistration Bill. I hope such
contingencies would not be frequent.

Sir, before I conclude, I think I
should refer to one casual remark
from Dr. M. M. Das. He received this
Bill with mixed feelings of joy and
sorrow. 1 think for this he has to
thank the agency which might have
created this world. Unalloyed or un-
mixed happiness is not in the lot of
any man. If we have been able to give
some satisfaction to him and to other
Members of the House, 1 think we shall
have every reason to be satisfied our-
selves. He should also thank us that
he has got some satisfaction.

Sir, several hon. Members have
made personal references to me. You
know, Sir, that during the last 4 or 5
years or even more, I had on many oc-
casions referred to this matter. 1
can also say that, I got considerable in-
dulgence from the Speaker and from
you on various occasions while I tried
to raise these questions. On many oc-
cagions, some procedural or technical
objections were raised, but I grate-
fully acknowledge that I got undue
indulgence both from the Speaker and
from you. Really, I should be happy
if by this Bill it would be possible for
the Government to give back a por-
tion of the moneys which really be-
long to the depositors.

Shri K. K. Basu (Diamond Har-
bour): I raised a question about pro-
vident fund dues because there has
been a conflict of opinion in the
Courts.

Shri A. C. Guha: I noticed that
point but it is not possible to give an
assurance here,

Pandit Thakur Das Bhargava: As
well as security money of the ser-
vants of the Bank?

Shri A. C. Guha: Yes, Sir.

Mr. Deputy-Speaker: I will put the
amendment to the House. The ques-
tion is:

“That the Bill be referred to

a Select Committee consisting of



1239 Banking Companies

Shri Rishang Keishing, Shri V.
Boovaraghaswamy, Shri N. R.
M. Swamy, Shri N. Sreekantan
Nair, Shri Mangalagiri Nanadas,
Shri T. B. Vittal Rao, Shri S. V.
Ramaswamy, Dr. Ram Subhag
Singh, Shri Diwan Chand Sharma,
Shri Jhulan Sinha, Shri Bishwa
Nath Roy, Shri Shyam Nandan
Mishra, Sardar Hukam Singh,
Shri Arun Chandra Guha, Shri
Tridib Kumar Chaudhuri, and the
Mover, with instructions to re-
port by the last day of the first
week of the next session.”

The motion was negatived.

Mr. Deputy-Speaker: The gquestion
is:
“That the Bill further to amend

the Banking Companies Act, 1949,
be taken into consideration.”

The wmotion was adopted.

Mr. Deputy-Speaker: Now we will
take up clause by clause considera-
tion, .

Clausge 2 was added to the Bill.
Clause 3.— (Insertion of New Section)

Shri S. S. More (Sholapur): Mr.
Deputy Speaker, Sir, in this particular
clause the High Court has been de-
fined. In Part IIIA of the principal
Act, there are special provisions for
the suspension of business and wind-
ing up of banking companies. Now,
for the word ‘court’, according to the
amendment, the word ‘High Court' is
going to be replaced. Therefore,
‘High Court’ has been defined under
this 36A.

“In this Part and in Part IIIA,
‘High Court’ in relation to a bank-
ing company, means the High
Court exercising jurisdiction in
the place where the registered
office of the banking company is
situated or, in the case of a bank-
ing company incorporated outside
Indir, where its principal place of
business in India is situated.”

Sir, T can understand the desire of
the Government to concentrate powers
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and facilitate proceedings in liquida-
tion in the interests of the depositors.
But, what will be the effect of raising
it to the exclusive jurisdiction of the
High Court to try such proceedings?
I will refer you to the other clause,
section 45B. Under the present pro-
vision, Sir, whenever there is any
debtor and a certain amount owed by
him has to be recovered, then under
the Civil Procedure Code, a suit can
be filed where the cause of action
takes place or where the debtor re-
sides. Therefore, it is contended by
the Government that for the purpose
of recovering these debts owed by
these debtors, they would require to
gu to different territories, different
States or courts to file the suits. By
virtue of this amendment, in such
matters, the liquidator, instead of
going to the different courts that have
jurisdiction over the particular debt-
ors will have to come to the High
Court. For that purpose the defini-
tion has been sought to be incorpora-
ted. This provision, Sir, indirectly
amends the relevant section of the
Civil Procedure Code regarding juris-
diction,

You know, Sir, that on many oc-
casions debts are advanced to small
merchants and other persons engaged
in trade or other occupation and who
happen to be borrowers on the se-
curity of property. Now, in their de-
sire to minimise the cost of the liqui-
dator or the cost of the liquidation
proceedings, they are trying to con-
centrate the jurisdiction in one High
Court with the result that debtors, in
the case of a large bank spread all
over the country in different States,
will have to go to the central High
Court, which will be vested with the
jurisdiction. There will be less cost
so far as the liquidator is concerned,
but so far as the unfortunate debtors
are concerned, they will have to come
to the only court which is now entrust-
ed with the exclusive jurisdiction. I
hope, Sir, I am making myself suffi-
ciently clear. So, my submission is
that all the interests ought to be pro-
perly reconciled. I can very well
understand the Government’s anxiety
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that all these proceedings should be
concentrated at one place.

I would at this stage refer to the
settlement of the list of debtors, how
far it will be constitutional. Accord-
ing to 45D the High Court will be
invested with the power of prepar-
ing the list and the original require-
ment of flling suits will be done
away with. When suits are flled in diff-
erent States the different Court Fees
Acts prevail. What is going to hap-
pen to the Court Fees Acts of the
different States? Sir, we are indirect-
ly legislating on a matter which is
entirely within the competence of the
State Legislatures. I may refer you
to Articles 245 and 246 of the Consti-
tution. Certain matters are entirely
within the jurisdiction of the State
Legislatures and certain matters with-
in the jurisdiction of the Parliament

Mr. Deputy Speaker: What happens
to a private party filing insolvency
petitions? There may be a number
of persons whom the insolvency court
has to enter in the list of creditors
and they may be in various places out-
side the jurisdiction of that court.
Everyone who has got a claim must
file it in the court where the proceed-
ings are taken,

Shri 8. 8. More: I am not referring
to the claims, Sir. 1 quite appreciate
the efforts on the part of Government
to show some concession and auto-
matic recognition to the claims of the
depositors. As far as that matter is
concerned, I am not in disagreement
with the Government. I am con-
cerned with the fate of the debfors.
Sir, one hon. Member said that a
bank in liguidation is the greatest
danger. A bank living is one thing
and a bank dead is another thing.

Shri R. K. Chaudhuri: Sir, I said
that a bank dead is more dangerous
than a bank living.

Shri 8. 8. More: When a bank is
living probably it may be giving some
assistance to small industries, they
may be accommodated to some extent,
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but when the bank goes into liquida-
tion, probably all the debtors will be
forced to go into liquidation.

1

Mr. Deputy-Speaker: No, not neces-
sarily. Why should the debtors go
into liquidation?

Shri 8. 8. More: I will explain if
you will permit me, Sir. Supposing
the High Court starts preparing the
list. Supposing A is indebted to the

‘bank; his name will be brought into

the list.

Suppose the proceedings are being
started in the Calcutta High Court and
he is at Poona, he will have to run
to Calcutta. Of course, there will be
more clients for my friend here, but
I am not interested from his point of
view. I am speaking from the point
of view of the particular debtor, who
will have to give up his normal acti-
vities and run down to Calcutta for
the purpose of finding out whether
the list is properly made and whether
it is properly assessed and so on.

Mr. Deputy-Speaker: He will get
notice.

Shri 8. §. More: Even after notice,
I say it is not enough. Notice only
gives him some idea that certain pro-
ceedings will be started. Then the
High Court is invested with powers
to hold any summary enquiry before
the list is finalised. Supposing some
payment has been made by the debtor
and it has not been entered in the
books of the Bank, that may be one
of the reasons for the liquidation of
the bank. Now, the debtor will have
to prove all these things and he will
have to bring witnesses. It is not pro-
vided in this measure that the High
Court, which has been given exclu-
sive jurisdiction, may delegate the
power to the different District Courts.
The supervision will be vested in the
liquidating court, but the different
District Judges or District Courts, in
whose jurisdiction the particular deb-
tor may be residing or carrying on
avocation, should have the power to
decide the case. As far as the debter
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is concerned, this particular defini-
tion will eventually be operated to
the greatest inconvenience of the deb-
tor. I appreciate that we must do
something to relieve the hardships of
the small depositors. At the same
time if we are out to give ample or
sufficient protection to debtors, who
have taken loans to finance their in-
dustries, it will be good. The debtor’s
interest should not be unnecessarily
sacrificed. I would make a submis-
sion to Government that when they
are giving exclusive jurisdiction to the
High Court, they should also say that
the High Court can delegate, under
certain circumstances, this matter of
enquiry into the cases of debtors to
certain local courts where necessary.
That sort of a permissive provision
must be here—with proper discretion
to the High Court and with advantage
to the debtor. )

Then, Sir, I take this opportunity of
referring to Clause 45-D because it is
organisationally related to Clause
36-A. In the statement which has
been circulated to us, there is a clause
on law cost incurred, but unfortuna-
tely the break-up is nmot given. How

much was required for court fee or

process fee or such other thing and
how much was incurred for the pur-
pose of the lawyer's fee or liquidator's
fee or out-of-pocket expenses ete. is
not indicated. My submission is that
clause 45-D will automatically add to
the financial disadvantages of the
provincial Governments and amend
the Court Fees Act and other rele-
vant Acts, which say that certain fees
will have to be levied before taking
up a case. How far this Parliament is
competent to do it is a question
which 1 want to raise for the con-
sideration of the House. Now, Sir,
there are Articles 245 and 248 and the
Seventh Schedule of the Constitution,
and item 96 of List I of the Seventh
Schedule states “Fees in respect of
any of the matters in this List, but
not including fees taken in any court.”
and item 3 of List II of the same
Schedule states “...... fees taken in
all courts except the Supreme Court.”
The latter is within the competence
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of the State Legislatures. Therefore,
my submission is that by clause 45-D
we shall be hitting hard the different
provincial legislatures regarding the
payment of court fees and it will be
a serious encroachment on the pro-
vincial domain.

Shrl A. C. Guha: Which clause the
hon. Member is referring to?

Shri 8. 8. More: Clause 45-D.

Shri A. C. Guha: It is only clause
3 that is under discussion now.

Shri 8. 8. More: I sought your
special permission, Sir, as this clause
was organisationally connected with
clause 3. Therefore, with the permis-
sion of the Deputy-Speaker, I was
making a reference to this.

Mr. Deputy-Speaker: After all, the
inconvenience is there, whether for
debtors or for creditors. So far as
creditors are concerned, they will have
to come all the way to the High
Court—it may be a different High
Court in a different State in which
they have to flle their claims. of
course, the debtors also are put to
some inconvenience. It is true there
are some debtors who have borrowed
in their own places and those cases
may be few, but there will no doubt
be some hardship. The hon. Member
wants to decentralise, ’

Shri 8. 8. More: To allow the Dis-
trict Court to act as agents of the
High Court in the matter. A similar
provision is already incorporated in
Clause 38-A. If different matters are
pending in different courts, automati-
cally the High Court must go into all
these matters and on the ground of
convenience, the High Court may per-
mit the continuance of any case, which
is being adjudicated in a lower court,
in that court.

Mr. Deputy-Speaker: That is another
matter and that is about pending pro-
ceedings. Is the hon. Member aware
of any case where any subordinate
court has been allowed, except for
the purpose of taking evidence, to
decide the issue?
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Shri 8. S. More: I accept, Sir, what
you say. As far as recording of evid-
ence is concerned, there is nothing
preventing. ...

Mr. Deputy-Speaker: Even now
there is nothing preventing it. There
is the C.P.C.

Shri S. S. More: With due defer-
ence to you, Sir, when special provi-
sions are made now, the application
of C.P.C. is ruled out. As far as Part
IIIA is concerned, when a special Act
lays down a special procedure, that
special procedure elbows out the nor-
mal procedure.

Mr. Deputy-Speaker: But Part IIIA
says “notwithstanding anything in-
consistent therewith”, but if it is con-
sistent therewith, what is the objec-
tion”

Shri 8. S. More: I have not got the
wide experience in these matters as
you possess. At least for the purposes
of removal of doubts, there are cer-
tain clauses here and we can lay down
a clause to the effect that in certain
cases the High Court may permit the
continuance of any case, which is be-
ing adjudicated in a lower court, in
that court.

Mr. Deputy-Speaker: All these ob-
servations are in his own mind but he
has not come forward with any
amendments so far.

Shri S. 8. More: If appeal is made
to the good sense of the majority,
then automatically the majority |is
with me.

Mr. Deputy-Speaker: What has the
hon. Minister to say?

Shri A. C. Guha: As far as this
clause 3 is concerned, I think one of
the main purposes will be frustrated
it we accept the hon. Member's con-
tention. 1 made it clear that unless
the multiplication of cases and the
multiplication of courts—these two
things—can be avoided, there cannot
be any speedy and cheap liquidation.
80, we wanted all cases to be sent to
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the High Court and be tried by a
particular High Court. The difficulty
he mentioned about is there. In any
case, most of them would have to
suffer some difficulties, whether it is
tried in the High Court or in some
other courts. I do not think we can
accept his contention.

_ Mr. Deputiy-Speaker: The question
15

“That clat_:se 3 stand part of the
Bill”

The motion was adopted.
Clause 3 was added to the Bill

Clause 4 was added to the Bill.
Clause 5—(Amendment of section 37)

Shri T. K. Chaudhuri: I beg to
move:

In page 1, line 23, for “may” substi-
tute “shall.”

In page 1, line 28, after “depositors”
insert “and shareholders”.
-

In page 1, after line 29, add:

“Provided the Court may on the
specific recommendation of the
Reserve Bank to that effect res-
cind the order appointing a
Special Officer in respect of any
particular banking company mak-
ing an application for moratorium
under sub-section (1) of section
37 and in respect of which the
High Court decides to grant re-
lief.”

Shri V. B. Gandhi
North): I beg to move:

(Bombay City

In page 1, line 26—

after “entitled” insert “shall retain
or re-ingtate in service such members
of the staff of the banking company
as he deems necessary,”.

Mr. Deputy-Speaker: Amendments
moved:
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In page 1, line 23, for “may” substi-
tute “shall.”

In page 1, line 28, after “depositors”
insert “and shareholders.”

In page 1, after line 29, add:

“Provided the Court may on the
specific recommendation of the
Reserve Bank to that effect res-
cind the order appointing a
Special Officer in respect of any
particular banking company mak-
ing an application for moratorium
under sub-section (1) of section
37 and in respect of which the
High Court decides to grant re-
lief.”

In page 1, line 26,—

after “entitled” insert “shall retain
or re-instate in service such members
of the staff of the banking company
as he deems necessary,”.

All these amendments—7, 8, 9 and
32—are moved. Hon. Members may
kindly remember that, we have got
two hours from now—we started this
at 2.30—and we must finish this before

then,

Shri Tulsidas: I am sorry I was not
here yesterday, but as far as I know,
the Business Advisory Committee
suggested that this Bill has to take
one and a half days. Yesterday, we
had, I think, only one hour.

Mr. Deputy-Speaker: Hon. Member
forgets the previous day. The hon.
Minister spoke, and he was in pos-
session of the House. We are giving
one and a half days—full six hours.

Shri Tulsidas: With retrospective
effect? One and a half days from that
day?

Shri 8. S. More: It means that he is
a member of the Business Advisory
Committee and he knows his business.

Shrl Tulsidas: The decision was
that we take one and a half days.
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Mr. Deputy-Speaker: I shall look
into it.

Shri Tulsidas: The Business Ad-
visory Committee said that it is one
and a half day from now.

Pandit Thakur Das Bhargava: Even
then, according to him also, we have
spent four hours already, from yester-

day.

Shri T. K. Chaudhuri: So far as
my amendments are concerned,
amendment Nos. 7 and 9 should be
taken together. Amendment No. 8
only introduces another word in the
last but one line of the new sub-clause
that is being introduced. Now, the
new sub-section (3) provides for the
appointment of a special officer by a
High Court when any banking com-
pany applies for moratorium under
section 37 of the Banking Companies
Act. If you look into section
37 of the Banking Companies
Act, Sir, here, the initiative for
applying for moratorium has been
given entirely, and I might say,
almost exr parte, to the banking com-
pany itself. There is, of course, sec-
tion 35 of the Banking Companies Act
which provides for inspection and,
under syb-section (4) of section 35,,
the Reserve Bank may be directed by
the Central Government to cause an
inspection to be made and then, if, on
inspection, the Reserve Bank is con-
vinced that the affairs of the banking
company are not all right, then, it
might prohibit the banking company
from receiving fresh deposits and to
direct the Reserve Bank to apply,
under section 38, for the winding up
of the banking company. But so far
as section 37 is concerned, and the
right to apply for moratorium or re-
lief or suspension of business under
section 37 is concerned, I think under
the present set up of things, unless
the entire banking system is buttres-
sed on all sides by the type of credit
institutions to which I referred yester-
day, and which were actually brought
into being after the banking crisis of
the nineteen thirties in the United
States—that is, the National Credit
Corporation the Reconstruction Fin-
ance Corporation and Deposit Insu-
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rance Corporation—or some other in-
stitution for the insurance or guaran-
tee of deposits, etc, if such systems
are not introduced if the national
banking system or the credit system
is not supported or supplemented by
such institutions, then, as the law
operates, section 37 is a very danger-
ous provigion. It leaves the entire
initiative with the directors and
management of the banking company
itself, and we know by our personal
experience that at the crucial moments
somehow or other the Reserve Bank
sits tight. Although the Reserve Bank
is armed with extensive powers and
the Government is armed with still
larger powers, we know that in the
case of many scheduled banks, the
Reserve Bank have made no report,
and one fine morning, the depositors
learn to their surprise and grief that
the banking company, with which
many prominent people were asso-
ciated as directors and on the strength
of whose names everybody invested
their money in that bank had suspend-
ed their business and there was hardly
any chance of their getting back the
money. I do not know if any bank
-which applied for moratorium has
again started operation. In some cas-
es they may have, but in most cases
not, and not only that: the surprising
thing is that once a banking com-
pany applies for moratorium, as if
by magic or black art, or by under-
hand dealings, all material evidence
about their assets disappear. That is
the position. I know of one case, and
the name of the banking company is
mentioned in the statement which has
been placed before the House by the
hon. Minister, but I shall not mention
its name and the names of the persons
concerned,—but the case may be
known to the hon. Minister himself.
Almost on the very morrow of that
particular banking company apply-
ing for moratorium some of the direc-
tors concerned, including the manag-
ing director, who were in charge of
the administration of the company,
were appointed handling agents for
textile goods by the Government of
West Bengal.

2 DECEMBER 1953

(Amendment) Bill 1250

Shri A. C. Guba: That was done
some time after the bank closed; not
the hext day.

Shri T. K. Chaudhuri: I said almost
on the morrow. In fact the affairs
of the banking company were never
enquired into.

Shri A. C. Guha: No, no. It was
some time after the bank closed.

Shri T. K. Chaudhuri: Anyway that
was done. ‘The hon. Minister very
rightly condemned the public of
Bengal for allowing these delinquent
persons to go about in Bociety and to
occupy respectable position. Perhaps,
he was not aware that he was con-
demning his own Party Government
in the province of West Bengal, Any-
how, I am not here concerned with
that. It is beside the point.

What I feel, Sir, is that Section 37
of the Banking Companies Act, as it
stands today leaves the entire initia-
tive in the hands of the banking com-
pany and under such circumstances it
should be obligatory upon the High
Court when a banking company ap-
plies for moratorium to appoint a
special officer. This is a very modest
request. Let us not leave the thing
entirely to the discretion of the High
Courts. Let us first make it obligatory
but if under special circumstances
there might be banks which are under
certain difficulties but which have
ample resources to pay off their
debtors and whose affairs could be
set right within a short time, and if
the Reserve Bank is also of that opin-
ion, it might recommend to the High
Court that a special officer is not
necessary and the bona fide of the
administration need not be questioned.

I am not in any way arguing for
taking away the discretion of the
High Court. But it has to be appre-
ciated that the High Court is not an
expert body so far as banking is con-
cerned.

Mr. Deputy-Speaker: Are there not
cases where the High Court may come
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to the conclusion that it is not a fit
case for winding up.

Shri T. K. Chaudhuri: This is not a
question of winding up. The special
officer would be appointed only when
an application is made for morator-
ium, for temporary suspension of busi-
ness. But we have found by prac-
tical experience particularly in
Bengal—there might be one or two
exceptions—that when once a bank-
ing company has applied for morato-
rium, it has ended in liguidation.

Mr. Deputy-Speaker: The hon.
Member wants a special officer to be
appointed automatically, except in
cases where sufficient cause may be
shown to the High Court for not plac-
ing it in the hands of a special offi-
cer—the process to be inverted.

Shrli T. K. Chaudhuri: This is a
modest request, Sir. I am not a law-
yer and the draft of my amendment
may not be happy. But I appeal to
the hon. Minister tq take my sugges-
tion into consideration.

Mr. Deputy-Speaker: There may be
cases where a bank itself may come
forward and represent to the High
Court that it is unable to pay and
wants a moratorium, in which case
it is open to the High Court to find
whether it is a fit case or not. Auto-
matic appointment of a special officer
may cause hardship in such cases to
the banks.

Shri V. B. Gandhi: Sir, my amend-
ment No. 32 reads thus:

In page 1, line 26,—

after “entitled” insert “shall retain or
re-instate in service such members nf
the staff of the banking company as
he deems necessary,”.

Now, Sir, one of the chief difficul-
ties experienced by the liquidators,
a difficulty which works to the
detriment of the depositors, is that the
official liquidator usually finds that
the assets, books, documents,. ...
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Mr. Deputy-Speaker: This is out of
order—beyond the scope of the Bill
When an application is made under
sub-gsection (1), the High Court may
appoint a special officer who shall
forthwith take into his custody or
under his control all the books, etc.
He shall also exercise such other pow-
ers as the High Court may confer on
him. Where do reinstatement of the
servants come in? This is an amend-
ing Bill and 1 am afraid the hon.
member's amendment is beyond the
scope of it. Anyhow let me be con-
vinced to the contrary.

Shri V. B. Gandhi: May I say that
the appointment of a special officer is
something new which is provided for
in this Bill.

A special officer has to be appointed
because it has been found by exper-
ience that those in power in the bank
usually take care to see that the as-
sets, books of account and other docu-
ments disappear before the liquida-
tor can lay his hands on them. At
the same time, some people take care
to dismiss or send away from their
service men who would be of material
value in giving evidence required by
the liquidator.

Mr. Deputy-Speaker: 1 am sorry I
cannot allow this amendment: it is
out of order. We cannot give a carte
blanche to the special officer to rain-
state the old employees. It is left to
him. In the latter part of the clause
it is provided that the High Court may
give him directions and it is obliga-
tory on him to carry out those direc-
tions.

Shri A. C. Guha: I am afraid I can-
not accept amendments Nos. 7, 8 and
9 moved by my hon. friend Shri
Chaudhuri: By his amendment No. 7
Shri Chaudhuri wants to substitute
the words *shall” for the word “may”.
As you rightly pointed out, the High
Court should have some discretion in
certain matters. We naturally ex-
pect that the High Court will exer-
cise this discretion in a reasonable
manner. We cannot proceed on the
basis of suspicion of the High Court.
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I will now deal with his amend-
ment No. 8. The special officer will
take possession of the books and
thereby .safeguard the interests of
depositors as well as shareholders
The interests of both will be preser-
ved. Actually in a bank under liqui-
dation the shareholders have hardly
any interests to recoup. So he should
not press for shareholders’ interests.
I do not think there will be any bank
which will be able to pay something
to the shareholders—except in very
very rare cases. Their interests also
will be safeguarded when the books
are taken possession of by the special
officer.

As regards his amendment No. 9,
when the High Court appoints the
special officer it will be within its
discretion to rescind the order and
discharge the special officer. It is
not necessary to put anything here.
That is the inherent right of the High
Court as appointing authority. So I
am sorry I cannot accept the amend-
ments.

Mr. Depuiy-Speaker: The question
is:

In page 1, line 23, for “may"” substi-
tute “shall”.

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

In page 1, line 28, after “depositors”
{nsert “and shareholders”.

The maotion was negatived.

Mr. Deputy-Speaker: The question
is:

In page 1, after line 29, add:

“Provided the Court may on the
specific recommendation of the
Reserve Bank to that effect rescind
the order appointing a Special
Officer in respect of any particular
banking company making an ap-
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plication for moratorium under
sub-section (1) of section 37 and
in respect of which the High
Court decides to grant relief.”

The motion was negotived.

Mr. Deputy-Speaker: The question
is:

“That clause 5 stand part of the
Bill.” )

The motion was addbted
Clause 5 was added to the Bill.

Clause 6.—. (Insertion of New Section
384A).

Mr. Deputy-Speaker: Let me know
the amendments that are going to be
moved.

Shri Tulsidas: I want to move
amendment No. 16.

Shrl Sarmah (Golaghat-Jorhat): I
want to move amendment No. 55.

Shri A. C. Guha: Sir, I have got
three amendments to this clause.

Mr. Deputy-Speaker: I have receiv-
ed them only just now. I will ask
the Minister to move his amendments.
They are only three small ones. Hon.
Members may kindly note down.

Shri A. C. Guha: I beg to move:

In page 2, line 5, after “appointed
by it” insert

“in consultation with the Cen-
tral Government”,

Mr. DPeputy-Speaker: That is, for
the person to be appointed, it ought
to be in consultation with the Cen-
tral Government. Hon. Members
were saying yesterday that the High
Court may go on appointing some-
body and trying to favour any lawyer.
Now, if there is the Government

Shri §. 8. More: The evil will be
equally distributed.
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Mr. Deputy-Speaker: To that
extent it is attenuated.

Shri A. C. Guha: Then, I beg to
move:

In page 2, line 15—

after “Court” insert “after giving
the court liquidator and the Reserve
Bank an opportunity of being heard
and”,

"1 also move:

In page 2, line 33,—

after “High Court” insert “after
giving the court liguidator and the Re-
serve Bank an opportunity of being
heard”.

Mr. Deputy-Speaker: Amendments
moved:

In page 2, line 5, after *“appointed
by it” insert

“in consultation with the Cen-
tral Government".

In page 2, line 15—

after “Court” insert “after giving the
court liquidator and the Reserve Bank
an opportunity of being heard and”.

1 also move:
In page 2, line 33,—

-after “High Court” insert “after
giving the court ligquidator and
the Reserve Bank an opportunity
of being heard”.

Shri A. C. Guha: These amend-
ments will remove most of the mis-
givings expressed on the floor of the
‘House about the Proviso to 38A(3).
So I thirik these amendments will
be accepted and the other amend-
ments, which have been moved prac-
tically to delete this Proviso, may now
be withdrawn.

Shri K. K. Basu: That is your re-
gquest.

Shri A. C. Guha: Yes, that is my
wequest, and 1 am sure good sense
will prevail.
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Mr. Deputy-Speaker:
any other amendments?

Shri T. K. Chaudhuri: I want to
move amendments 15, 17, 18 and 18,

Shri K. K. Basu: I want to move
amendments 56, 57 and 58.

Are there

Shri Tulsidas: I beg to move:
In page 2, omit lines 33 to 37
Shri Sarmah: I beg to move:

In page 2, lines 14 to 18,—

omit ‘‘unless the High Court, having
regard to the special circumstances
obtaining in the case of the banking
company and for reasons to be record-
ed. otherwise directs in the order for
the winding up of the banking com-

pany™.
Shri T. K. Chauduri: I beg to move:
In page 2, line 5.,*

after “it" ingert “‘along with
sucrh stall as may be deemed neces-
sary”.

In page 2, line 34,* b

after “liquidator” insert “as the offi-
cial liquidator”.

In page 2, line 36,—*

after “the person” insert “‘pre-

viously”.
In page 2,—*
after line 44, add—

“(5) All questions relating to
the terms of appointment includ-
ing the salaries of the court liqui-
dators and members of their staff
and provisiens for pensions,
gratuities etc. along with ques-
tions about the expenses of the
offices of court liquidators will be
decided by the High Courts con-
cerned in consultation with the
Government of India by rules
framed for this purpose.”

Mr. Deputy-Speaker: Amendments
moved:

568 P.S.D.

'“.';Deemed to have been negatived.
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In page 2, lines 14 to 18,—

omit “unless the High Court, having
regard to the special circumstances
obtaining in the case of the banking
company and for reasons to he re-
corded, otherwise directs in the order
for the winding up of the banking
company”,

Shri K. K. Basu: I beg to move:

In page 2, after line 18 insert:

“Provided that in all such cases
where a liquidator other than
the court liquidator or the Re-
serve Bank of India is appointed
a Committee of Inspection shall
be appointed of which at least
one third membership shall be
composed of the court liquida-
tor and the representatives of the
Reserve Bank of India.”

In page 2, line 33.*

after “opinion” insert “after giving
the court liquidator and the Reserve
Bank of India.a hearing and for
reasons to be recorded in writing”.

In page 2, after line 37 insert—

“Provided further that in all
such cases a Committee of Inspec-
tion shall be appointed of which
at least one third membership
shall be composed of the court
liquidator and the representatives
of the Reserve Bank of India and
another one third shall be com-
posed of the representatives of
depositors.”

Mr. Deputy-Speaker:
moved:

Amendment

In page 2, after line 37 insert—

“Provided further that in all
.such cases a Committee of Inspec-
tion shall be appointed of which
at least one third membership
shall be composed of the court
liquidator and the representatives
of the Reserve Bank of India and
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another one third shall be com-
posed of the representatives of
‘depositors.”

" Shri Tulsidas. He can speak on
the clause, all the amendments, op-
pose any of them or support his own
amendment. He can do any of these.

Shri Tulsidas: I am of course sup-
porting my own amendment.

According to section 3BA it is con-
sidered desirable for better expedi-
tion....

Shri A. C. Guha: Sir, I think the
discussion would proceed in a better
way if the time is fixed. What is the
time allotted for the discussion of
this Bill?

Mr. Deputy-Speaker: How long?
Let me proceed from the rear.
Should we allow any time for third
reading?

Some Hon, Members: Yes,

Mr. Deputy-Speaker: All right,
half an hour.

Shri Tulsidas: I feel, Sir, that so
far as the third reading is concerned,
I myself will take at least half an
hour.

Shri A. C. Guha: How long will
the discussion proceed on this Bill.

Mr. Deputy-Speaker: The discus-
sion, according to my interpretation,
should close at 4-30; according to the
interpretation of Shri Tulsidas by
an hour and ten minutes more.
Even assuming that I accept that
and it is given retrospective effect,
even then we have only one hour
more. That is, after 4-30 we can sit
till 5-30. That is the maximum time
that is allowed under the arrange-
ment.

That is up to 5-30.
4 P.M.

Shri A. C. Guha: By 5 o'clock the
Second Reading should be finished.

*Deemed unnecessary.
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Mr. Deputy-Speaker: Yes.
Some Hon. Members: No. no.

Mr. Deputy-Speaker: If that is
absurd, they must thank their own
Business Advisory Committee.

Shri K. K. Basu: Yesterday it was
only half a day.

. Mr. Deputy.Speaker: No; full day.
What is the good of quarrelling over
facts? Yesterday, the discussion
went on for 2 hours and 50 minutes.

Shri K. K. Basu: That is, half a
day.

Mr. Deputy-Speaker: Three-fourths
of a day. Four hours for one day,
barring the Question hour. Two
hours and 50 minutes make three-
fourths of a day.

Shri 8. S. More: You are having
a special definition of a day.

Mr. Deputy-Speaker: That is what
hon. Members have given to me, and
not what I am saying. One and a
half days means 6 Hours; yesterday,
2 hours and 50 minutes and 3 hours
and 10 minutes today. We started
at 2-31; that is we go up to 5-41.
The Second Reading should be over
by 5 o'clock.

Shri Tulsidas: 1 do not think the
business is going on on the basis of
the time allotted by the Business
Advisory Committee. The Industrial
Disputes Bill was allotted one day.
It has taken more than one day. I
would like to point out, Sir,—of the
Members .of the Business Advisory,
Committee, there is none here ex-
cepting myself—that whenever there
is any controversial Bill, the time
must be adjusted. Some business
may take a shorter time and some
a longer time.

Mr. Depuiy-Speaker: The hon.
Member was not present at the con-
sideration stage. He wants to make
it up in the Third Reading stage.
With all respect, I cannot allow that.
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Shri Tulsidas: The time allotted by
the Business Advisory Committee is
not adhered 10.

Mr, Deputy-Speaker: This is abso-
lutely in accordance with the sche-
dule of the Business Advisory Coma
mittee. It is not retrospectively, but
prospectively. He says that there
ought not to be any time limit. That
is not possible.

Shri Tulsidas: We should take the
whole day on this.

Mr. Deputy-Speaker: No, no.

Shri Tulsidas: Whereas the decision
of the Business Advisory Committee
was - that the Industrial Disputes
Amendment Act should be allotted
one day, it has taken more than one
day. If the Bills are controversial,
you must allow more time.

Mr. Deputy-Speaker: The Second
Reading will be over by 5 o'clock
when the Third Reading will com-
mence and be over by 5-41.

Pandit Thakur Das Bhargava: The
other clauses which are coming up
are much more important than the
earlier clauses.

Mr. Deputy-Speaker: What can be
done? Hon. Members spend time
over unnecessary matters.

Pandit 8. C. Mishra (Monghyr
North East): This discussion should
be treated as beyond that time limit.

Shri Tulsldas: This discussion may
continue till 6-30.

Mr. Deputy-Speaker: He cannot
make up all the time he has lost in
the earlier stage.

Shri Tulsidas: Not a question of
making up. 1 have a number of
amendments and I must put forward
my views,

Mr. Deputy-speakeri The hon.
Member may proceed.
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Shri Tulsidas: According to section
38A, it is required for greater ex-
pedition and reduction in the cost of
liquidation, that the Court liquidator
shall be in charge of the liquidation
proceedings and the court liquidator
shall become the official liquidator
unless the court otherwise directs.

In Bombay, in almost all cases the
court liquidator is the official liqui-
dator., Why should power be given
to the court io appoint somebody
else? Why should the court liqui-
dator may not be the official liqui-
dator? It will lessen the cost; it will
also expedite the proceedings, Per-
haps in other places, there is no
official liquidator. In Bombay, we
have the court liquidator who works
@5 official liquidator and by this
means liquidation proceedings are
conducted at a lesser cost.

Mr. Deputy-Speaker: Is not the
court the official liquidator? Here a
court liquidator may be attached.
He is the official liquidator.

Shri Tulsidas: He is called the
official liquidator in Bombay. The
official liquidator is appointed per-
manently. He is in charge of all
liquidation proceedings.

Mr. Deputy-Speaker: Now, they
are trying to bring the practice in-
to line with the practice prevailing
in the Bombay High Court, of having
an official liquidator. Perhaps till
now, an ad hoc liquidator for each
case has been appointed.

Shrli K. K. Basu: In other courts
also, there is a Government em-
ployee called the official liquidator.
Apart from that, the court appoints
s private liquidator who is called
official liquidator for a particular
hank. There is also a post called
official liquidator in Calcutta.

shrt T. K. Chaudhari: The term
aofficial liquidator is misleading be-
cause private liquidators appointed
in certain cases are called official
liquidators.
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Mr. Deputy-Speaker: Sub-clause 2
says that the court liquidator shall
become the official liquidator.

Shri Tulsldas: The proviso te
clause (3) takes away that.

Mr. Depuiy-Speaker: Existing ones.
The hon. Member is dealing with
clause (3). In a few cases, they
may have gone to such an extent
that it may not be advisable to
change the liquidator at that stage.
The hon. Minister explained all that
at length and the hon. Member was
not present then. There is a story
in our part of the country. When-
ever the Patel comes; the puranam
starts once again. Now, the hon.

Member wanis to repeat the whole
thing.

Shrl Tulsidas: If that is so, Sir, I
do not want to take the time of the
House.

Mr. Deputy-Speaker: The Court
liquidator will become the official
liquidator and no other person can
be appointed except in pending cases
where on account of the extraordi-
nary circumstances. the time that has
been taken, the stage it has reached,
if the court for special reasons finds
it necessary, it can continue the
court liquidator for that case alone.

Shri K. K. Basu: In view of the
fact that the principle of one of my
amendments has already been ac-
cepted by the Deputy Minister, that
before an outsider is appointed in
preference, the court liquidator and
the Reserve Bank will have an
opportunity to have their say,..... .

Mr. Deputy-Speaker: No other man
will be appointed hereafter except in
regard to pending cases.

Shri A. C. Guha: In pending cases
where there are some special reasons
the court may decide.

Mr. Deputy-Speaker: In new cases.

Shri A. C. Guha: Not in new cases.
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Pandit 'vhakur Das Bhargava: The
same thing is there in new cases
also.

Shri Jhunjhunwala: Where is not
the word ‘pending’.

Shri K. K. Basu: Sub-clause (2)
says:

“the court liquidator shall be-
come the official liquidator, un-
less the High Court ...... directs
in the order for the winding up
of the banking company.”

It is not for pending cases. It is
for future cases also.

Shri A. C. Guha: Here, sub-section
(3) says: “...... on such commence-
ment or, as the case may be....”
Sub-section 3 deals with pending
Cases.

Mr. Deputy-Speaker: He is speak-
ing on sub-section 2. Even in sub-
section 2, the proviso is there.

Bhri A. C. Guha: That is another
thing.

Mr. Deputy-Speaker: In the scheme
of this particular section, I was under
the impression that this provision
is only in sub-clause (3). It is lurk-
ing in the tail end of sub-clause (2)
also.

Shri A. C. Guha: Sub-clause (2)
may refer to new cases also. Sub-
clause (3) is for pending cases.

Mr. Deputy-Speaker: Shri K. K.
Basu is taking exception to this power
being exercised even in rare cases in
respect of future cases also. He does
not want any discretion to be vested
in the High Court to appoint any
liguidator other than the official
liquidator.

Shri K. K. Basu: In view of the
fact that the principle of an amend-
ment that I had given notice has been
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accepted by the hon. Minister, 1 have
not moved it. I want to add a pro-
viso. The hon. Minister was trying
to say that there may be rare oc-
casions and I thought possibly he
has got a sort of an undertaking or
assurance from the High Courts.

Shri U. M. Trivedi: This relates to
sub-clause (3).

Mr. Deputy-Speaker: Is the hon.
Minister also under the impression
that thic provision applies to pend-
ing cases?

Shri A. C. Guha: Sub-clause (2)
may also refer to new cases.

Mr. Deputy-Speaker: Does he think
that it can extend to new cases?

Pandit Thakur Das Bhargava: It is
very much circumscribed by the
amendment of the hon. Minister. It
has been very much circumscribed
because he says: “after giving the
court liquidator and the Reserve
Bank an opportunity of being heard”.

Shri K. K. Basu: Our experience
of court liquidators or official liqui-
dators as they are called in our parts
is that they are always appointed in
cases where there are no funds. The
hon. Deputy Minister assures us that
the High Courts in future will be-
have in a better way, but I want to
add one proviso because under the
Act the High Courts may do away
with the Committee of Inspection.
Therefore, in cases where a private
liquidator, i.e. other than the Reserve
Bank or the court liquidator, is
appointed in future and also in pre-
sent cases if there is continuation of
the old private liquidators, the Com-
mittee of Inspection should be made
compulsory, I have also indicated
the compeosition of this Committee in
my Amendment which reads:

“Provided that in all such cases
where a liquidator other than the
court liquidator or the Reserve
Bank of India is appointed a
Committee of Inspection shall be
appointed of which at least one
third membership shall be com-
posed of the court liguidator and
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the representatives of the Reserve
Bank of India”.

In tﬁe case of the continuation of
the present private liquidator, I have
added a similar proviso:

“Provided further that in all
such cases a Committee of Inspec-
tion shall be appointed of which
at least one third membership
shall be composed of the court
liquidator and the representatives
of the Reserve Bank of India and
another one third shall be com-
posed 'of the representatives of
depositors.”

Though we gll hope that the High
Courts will act very judiciously and
will appoint private liquidators only
in rare cases, I feel that the Reserve
Bank and the depositors should have
some opportunity to enquire into the
liquidation proceedings. Because,
though there are provisions under
the existing law, viz., the Banking
Companies Act, neither the Govern-
ment nor the Reserve Bank have in-
terfered with the activities of the
private liquidators, and we do not
have a report to what extent the pri-
vate liquidators have discharged
their duties properly, except what is
to be found in the report of the Com-
mittee of experts. Therefore, I would
suggest to the mover of this parti-
cular Amending Bill that this is an
absolute necessity, at least to gain the
confidence of the depositors. So far
as my State is concerned, we have,
unfortunately, very sad experience
of the activities or inactivity of the
High Court in the last six years.

Shri Sarmah: I have moved:
In page 2, lines 14 to 18,—

omit “unless the High Court, having
regard to the special circumstances
obtaining in the case of the banking
company and for reasons to be record-
ed, otherwise directs in the order for
the winding up of the banking com-
pany”
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There are three
Clause 38A.

sub-clauses to

. The first one lays down:

“There shall be attached to
every High Court a court liqui-
dator....”

I fail to see why the Deputy Minis-
ter introduces his later amendment:
“in consultation with the Central
Government”. My submission would
be that we must have complete faith
in the High Courts. One reason why
the Britishers continued their rule
over India for long was that the
people in this country had faith in
the justice given by the Britishers
s0 long as it was a case between
Indian and Indian, so long as the
White interest did not come into
clash., I fail to see why, since we
have taken over power, we are reluc-
tant in most matters to put our faith
in our High Courts.

The sentence formerly was:

“There shall be attached to
every High Court a court liquida-
tor to be appointed by it for the
purpose of conducting all pro-
ceedings for the winding up of..”

Now the words are Introduced

“in consultation with the Cen-
tral Government”. How are matters
improved by consultation with the
Central Government? By whom is
the consultation to be made? By
the High Court? In what matter?
In the appointment of a court liqui-
dator? Appointment of a court liqui-
dator is not such a very big thing
that an institution of the stature of
a High Court has to consult the Cen-
tral Government. I hope that better
wisdom would prevail and that the
hon. Deputy Minister would with-
draw this introduction. It is wun-
seemly, if I may say so.

The second sub-clause is:

“Where there is a court liqui-
dator....".

—let us remember that to every High
Court a court liquidator is attached —-
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“....attached to a High Court
and an order is passed by the
High Court for the winding up
of any banking company, then,
...the court liquidator shall be-
come the official liquidator of the
banking company...."”.

But a proviso has been introduced
saying:

“....unless the High Court hav-
ing regard to the special circum-
stances obtaining in the case of
the banking company....”

My amendment is to delete this
portion so that in every case statu-
torily, when there is an order for
winding up a banking company, the
court liquidator will be the liquida-
tor for winding up proceedings. 1
submit this loophole may sometimes
lead to complications which will
render Infructuous the best inten-
tions of this Bill itself. The Govern-
ment has brought in this Bill with
the good inteption to expedite mat-
ters, so that the maximum amount of
money may be realised from the
.debtors of the banking company in
liquidation so that the creditors and
‘the depositors may get substancial
.dividend, but by this Clause, 1 sub-
‘mit, much of the benefit may be tak-
€n away.

The third sub-clause, as you rightly
remarked, Sir, relates to pending
‘matters, and the proviso to sub-clause
(3) is in respect of sub-clause (3)
only, I submit. My interpretation is
that it does not relate to sub-clauses
(1) and (2), because under sub-
<lause (3) where there are pending
proceedings in respect of winding up
of a banking company, immediately
this Act comes into force, the liqui-
dator, if he is not the court liquida-
tor or the Reserve Bank, will be
deemed to have vacated his office
automatically and the court liquida-
tor will come in. The proviso is not
applicable to sub-clauses (1) and
(2). It reads:

“Provided that where the High
Court is of opinion that the ap-
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pointment of the court liquidator
would be detrimental to the in-
terests of the depositors of the
banking company,....”

That means, the High Court will
have to apply its mind and find out
and come to a decision if it is detri-
mental to the best interests of the
creditors and the depositors, and
then only the official liquidator will
remain. So, this is 8 proviso to sub-
clause (3) and does not relate, in my
opinion, to sub-clauses (1) and
(2). It is not such a harmful
thing because the High Court
will have to apply its mind
and come to a decision in a pending
matter whether the court liquidator
taking over the proceedings from the
official liquidator will be detrimental
to the best interests of the depositors.
1 submit the Deputy Minister intro-
ducing this amendment “after giving
the court liquidator and the Reserve
Bank an opportunity of being heard”
does not make much difference.

I would have been happy to with-
draw my Amendment if he had ex-
plained how this helps the matter.

In the Clause as it was originally
drafted, viz:

“....unless the High Court, hav-
ing regard to the special circum-
stances obtaining....”

the High Court was taken into con-
fidence or trusted to see if there are
special circumstances, but by intro-
ducing this Amendment

“after giving the court liqui-
dator and the Reserve Bank an
opportunity of being heard”.

an element of, may I say, distrust is
brought in.

Mr. Deputy-Speaker: The two sug-
gestions seem to be two extremes.
On the one side it is said that they
want absolutely no power to be given
to the Court. And the hon. Member
wants absolute discretion to be given
to the Court.
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Shri Debeshwar Sarmah: If we
do not have trust in our Courts, let
us have a totalitarian Government.
That is an altogether different mat-
ter. That is a different matter, and
that is a different prospect altogether.
But when we have High Courts and
Supreme Courts, they are the cus-
todians of the rights and interests of
the people, and Democracy cannot
thrive, unless the courts enjoy the
confidence of the population of the
country. Therefore, I submit, that
here, the hon. Deputy Minister has
not done a bit of good service to the
democracy—may 1 say, the young
democracy—in India, by introducing
these elements of a lack of complete
confidence in our high judicial insti-
tutions. I hope he will be pleased to
accept my amendment, on a second
consideration.

Shri K. K. Basu: I have moved an
amendment to proviso to sub-section
(3) of the new section 38A, which
reads:

‘In page 2, line 38,

after “opinion” insert “after
giving the court liguidator and
the Reserve Bank of India a
hearing and for reasons to be
recorded in writing”.’

The principle has been accepted in
the amendment moved by the hon.
Deputy Minister, which reads:

‘In page 2, line 33,

after “High Court” insert ‘“after
giving the court liquidator and
the Reserve Bank an opportunity
of being heard”:

The hon. Minister has perhaps used
a different language. I only want to
add the words ‘for reasons to be re-
corded in writing'.

Mr. Deputy-Speaker: Does the hon.
Member want that this provision
should apply to the High Courts and
the Supreme Court? Only with res-
pect to the lower courts, it is stated
that the reasons should be given, so
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that the higher courts can scan and
find out the position.

Shri K. K. Basu: The whole prin-
oiple is that the High Court or the
lower courts should record the rea-
sons in writing. If the reasons. are
there, then any contributor or depo-
sitor who is interested, may move
the higher court, by means of an
appeal. Otherwise, he will not know
on what grounds the decision was
taken, '

Shri U. M. Trivedi: Notice of this
amendment has been given to us just
now by the hon. Minister, and since
you have accepted it, it is a different
thing , altogether. But our attention
has not been drawn at all to the
amendment to Section 38A (1), which
reads:

‘In page 2, line 5,

after “appointed by it” insert
“in consultation with the Central
Government”.’

What has the Central Government
to do with the appointment of an offi-
cial liquidator by the High Court?
Every High Court appoints its own
official liquidator. Under the letters
patent, the High Court has full
powers to appoint all its officebearers.
By means of this amendment, we are
trying to interfere with the powers
of the High Court under the letters
patent. It is not a small affair, Sir.
I hope the hon. Deputy Minister will
look into the matter. Why should
the Central Government come in at
all?

Mr. Deputy-Speaker: The hon.
Member feels that the words ‘in
consultation with the Central Gov-
ernment’ may be derogatory to the
high prestige of the High Court. In
that case, the words ‘after consider-
ing the suggestions of the Central
Government’ can be inserted in their
place.

Shri §. S. More: Even when the
High Court appoints on its own be-
half, it is bound to take the views of
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the Central Government into consi-
deration. So, there is no necessity
for these words to be there.

Pandit Thakur Das Bhargava: May
I make a submission, Sir? In a mat-
ter of this kind, we should not be
suspicious of the High Court. We
are giving such plenary powers to
the High Court by virtue of this Bill,
by which they are the judges them-
selves, they are the accusers as well,
and they do everything, they even
hold summary trials, and hear the
cases etc. So, my humble submission
is....

Mr. Deputy-Speaker: Hon. Mem-
bers have stated that lots of money
have been spent on these official
liquidators. In cases, where there
has not been sufficient property, court
liquidators have been appointed, and
in other cases, where sufficient pro-
perty is there, official liquidators
have been appointed, and heavy
commissions are also paid to them.
That is the charge that has been
levelled. '

Pandit Thakur Das Bhargava: I
would like to submit that whatever
was done in the past has been done,
we have heard condemnations, which
appears to be true. So far as the
amendment seeking to insert the
words ‘in consultation with the Cen-
tral Government' is concerned, my
humble submission is'that we should
not put in these words, because it
would be derogatory to the High
Courts. We must have faith in these
High Courts. In Section 38A (2), the
last three or four lines should be
omitted. It should be the rule, as in
the Bombay High Court, that when
once an official liquidator is appoint-
ed, he alone should have the right
and not anybody else....

Mr. Deputy-Speaker: What is the
use of making an exception?

Shri A. C. Guha: I am willing
to accept my hon. friend Shri
Sarmah's amendment to omit the
words ‘unless the High Court.... of
the banking company’ in Section
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38 A (2). But I, however, feel that
the words ‘in consultation with the Cen-
tral Government' are necessary andi
should be put in, because we want:
that a right sort of person should be
appointed. Therefore a provision.
has been made in the Companies Bill.
introduced in the House that the-
liquidator is to be appuinted by the-
Central Government,

Mr. Deputy-Speaker: If the hon.
Minister accepts the amendment of!
Shri Sarmah, for the omission of the
words ‘unless the High Court....'
from Section 38A (2), the High Court:
is not vested with any power.

Shri A. C. Guha: The court liqui-
dator shall be in charge of the liqui--
dation proceedings of all banks to be-
centrally administered in future.

Mr. Deputy-Speaker: How does the-
amendment of the hon. Minister, for
the insertion of the words ‘in con-
sultation ;with the Central Govern-
ment' arise?

Shri A. C. Guha: That is in regard:
to the appointment of the ligquidator.

Mr. Deputy-Speaker: Cannot the-
language be changed to ‘after con-
sidering the recommendations of the-
Central Government'?

Shri A. C. Guha: If you would:
like to use better language, I am pre-
pared to accept it. But the Central-
Government should somehow come:
in,

Mr. Deputy-Speaker: The Central
Government cannot have the same:
position as the High Court. The
Central Government may come and.
go, but the High Court is to appoint
the liquidator....

Shri Sarmah: May I appeal to the-
hon. Deputy Minister,through you, Sir,
that the insertion of these words would
be the thin end of a dangerous
principle? In the Estate Duty Bills
also, we had used certain words and
certain phraseology which amounted to-
casting some suspicions on the High:
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«Courts. Here also, the same sort of
- phraseology is attempted to be intro-
.duced.

Pandit Thakur Das Bhargava: This
is not a question involving the Cal-
~cutta High Court only, but all the
High Courts. They will all resent
this. It is not a question of the
«Calcutta High Court only, in respect
.of which so much of condemnation
has been expressed in this House,
but of all the High Courts in India.
"They will all resent that the Central
+Government are just interfering in
a matter which should be specially
- their own concern, under the letters
patent. Otherwise also, when you
invest a High Court with such powers
as the appointment of an  official
liquidator, who is their own officer,
the Central Government should not
butt in. That is wrong in principle.
In Calcutta, this may have happened,
but we are making a law for all the
High Courts in India.

Mr. Deputy-Speaker: In view of
the fact that the High Court has to
refer to this official liquidator in all
- cases, the appointment may well be
given away to the High Court with-
-out any restrictions.

Shri A. C. Guha: The point is this.
In all cases, according to my amend-
ment the High Court has to refer the
.appointmenis to the Central Govern-
ment. Practically, and in fact, the
Central Government does not come
into the picture at all. I think in
Bombay, the procedure is that the
Bombay Government, by a resolution.
appoint the court liquidators., As I
have pointed out earlier, in the
Companies Bill before the House, a
provision is made that the Central Gov-
ernment should appoint court liqui-
dators, not only for the banks, but for
all companies. Here, therefore, I feel,
that the Central Government should
somehow come in. If you can use
better phraseology, I am ready to ac-
cept it.

Shri Sarmah: Why bring in the Cen-
tral Government at all? Why not give
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the power to the High Court complete-
ly? (Interruption).

« Mr., Deputy-Speaker: Order, order.
sufficient discussion
over this matter. The hon. Minister
feels that under the existing Act, the
power to appoint an official liquida-
tor is entirely that of the Central
Government. They are conceding it
to the Court. So, they want to have
some say in the matter.

Shri A. C. Guha: Not in the exist-
ing Act, but in the Bill which we have
introduced.

Mr. Deputy-Speaker: The question
is one of substance now, which it is
for the House to decide. I would sug-
gest that the words ‘after considering
the recommendations of the Central
Government’ may be used in place of

‘in consultation with the Central
Government’,
Shri A. C. Guha: I do not think

that would be quite proper. The
Central Government should not be
placed in such a position, as to make
certain recommendations to the
High Court, which may accept or
reject those recommendations.

Mr. Deputy-Speaker: The words
‘in consultation with the Central
Government’ also mean the same
thing.

Shri Tek Chand (Ambala Simla);
Either the appointing authority
should be the High Court or not. So
far as the High Court's discretion is
concerned, that should not be taken
away.

Shri A. C. Guha: The High Court
judges also in a way are appointed by
the Central Government.

Shri Tek Chand: They are appoint-
ed by the President. (Interruptions).

Mr. Deputy-Speaker: Order, order.
Hon. Members cannot go on exchang-
ing words in this manner.
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I will put it to the vote of the
House.

Shri Debeswar Sarmah: Before it
:4s put to vote, let there be a happier
phraseology.

Mr. Deputy-Speaker: ‘After con-
sidering the recommendation of the
‘Central Government’'?

Shri A. C. Guha: May I make a
suggestion? We may go to the next
«clause and come back to this clause
after sometime.

Mr. Deputy-Speaker: Very well.
‘Leave alone that amendment. 1
will put the other amendments to the
wote of the House,

Shri 8. 8. More: Regarding this
proviso, I believe, Sir, that it is not
happily worded:

“Provided that where the High
Court is of opinion that the ap-
pointment of the court liquidator
would be detrimental....”.

Looking to the spirit of the whole
Bill, it is urged that this liquidator
will be to the best advantage. So I
would rather suggest that if the
High Court is of opinion that the
<ontinuation of the former is in the
interest of the bank, then only he
may continue,

Shri Debeswar Sarmah: No, no.
That will be weaker. The present
language is stronger and better.

Shri 8. 8. More: It pgoes against
the spirit of it.

Mr. Deputy.Speaker: Positively it
‘will be -detrimental—that is what it
comes to.

Shri K, K. Basu: The Minister has
to reply to the suggestions.

Mr. Deputy-Speaker: What is the
meaning of wringing out a reply from
the hon. Minister? 1 am really sur-
prised. (Interruption). There must
be a limit to this.
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Now I shall put item after item
which has been agreed upon and
leave the question of ‘in consultation
with the Central Government' for
better drafting later. I will first of
all put this portion over which there
has been so much of controversy.
The question is:

In page 2, lines 14 to 18—

omit “unless the High Court, having
regard to the special circumstances
obtaining in the case of the banking
company and for reasons to be record-
ed. otherwise directs in the order for
the winding up of the banking com-

"

pany”.
The motion was adopted.

Mr. Deputy-Speaker: Then we go
to line 15.

Shri A. C. Guha: All that auto-
matically goes, Sir.

Mr. Deputy Speaker: Amendment No.
2 goes. .

I will put amendment No. 3 to the
vote of the House. It is a modifica-
tion of the proviso.

The question is:
In page 2, line 33, after “High
Court” insert:

“after giving the court liquida-
tor and the Reserve Bank an op-
portunity of being heard”.

The motion was adopted.

Mr. Deputy-Speaker: Now the
amendments of the hon. Member,
Mr. T. K. Chaudhuri. Is he pressing
them?

Shri T. K. Chaudhuri: No, Sir.
Mr. Deputy-Speaker: Mr. Basu.

Shri K. K. Basu: I am pressing only
No. 57. If the Minister accepts ‘for
reasons to be recorded’..... .

Mr. Deputy-Speaker: Is the hon
Minister agreeable to reasons being

recorded?
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Shri A. C. Guha: I think it is not
necessary. After the Reserve Bank
and the court liquidator having been
heard, the direction must be in writ-
ing. It cannot be anything else. It
cannot- be an oral direction.

Mr. Deputy Speaker: So amend-
ment No. 57 is unnecessary.

Shri K. K. Basu: Sir, amendment
No. 58.

Mr. Deputy-Speaker: “Provided
further that in all such cases a Com-
mittee of Inspection shall be ap-
pointed of which at least one third
membership shall be composed of the
court liquidator and the representa-
tives of the Reserve Bank of India
and another one third shall be com-
posed of the representatives of de-
positors”.

This is in all cases, not the exist-
ing cases only. The hon. Member
might have thought of it under the
jmpression. ...

Shri K. K. Basu: In both cases.

Mr. Deputy-Speaker: He wants it
now in all pending cases.

The question is:

In page 2, after line 37 insert:

“Provided further that in all
such cases a Committee of Inspec-
tion shall be appointed of which
at least one third membership
shall be composed of the court
liquidator and the representatives
of the Reserve Bank of India and
another one third shall be com-
posed of the representatives of
depositors”.

The motion was negatived.
Al
Mr. Deputy-Speaker: Then amend-
ment No. 16.

Shri Tulsidas:
tt. Sir.

1 am not pressing
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Mr. Deputy Speaker: Therefore,
now all the other amendments—

except the one relating to ‘in consul-
tation with the Central Govern-
ment'—are either carried or lost. I
shall pass over clause 6 only for this.
purpose, and come back to it later om
after the terms of the amendment are
settled.

S8hri A. C. Guha: May I say one
thing? As regards the amendment
that has_ been stayed so long, I am
ready to accept, if the House agrees,
that the court liquidator will be
appointed by the Central Govern-
menf—no mention -+ of the High
Court—as provided in the Bill to
amend the Companies law.

Mr. Deputy-Speaker: In the
Companies Law Bill there seems to be:
a provision that official liquidators wil*
be appointed only by the Government_
(Interruptions). -

Shri U. M. Trivedi: That will be
very dangerous.

S8hri A. C. Guha: Or let it be ‘im
consultation with the Central Go-
vernment’.

Mr. Deputy-Speaker: I must put it
to the House.

Shri A. C. Guha: You may ask
the Members whichever they would.
prefer. I am ready to accept either.

Mr. Deputy-Speaker: The only way
the Chair is aware of consulting is
to put it to the vote of the House.

Pandit Thakur Das Bhargava:
What is the harm if the first recom-
mendation of the hon. Minister is
accepted? Now, according to law
the Government may appoint officiat
liquidators for all time. The High
Court does not come in at all. He
is an official liquidator, not an officer
of the Court alone, There is no
harm in accepting it.
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Shri A. C. Guha: ‘To be appointed
by the Central Government’.

Mr. Deputy-Speaker: The Judge
:also is appointed by the Govern-
ment. Why not the official liqui-
«dator? That is the view expressed
by the Minister,

Shri A. C. Guha: ‘To be appointed
by the Central Government’, not ‘by
it

Shri S. 8. More: On a point of
«order, Sir. Will it not be inconsis-
tent with the decision that we have
already taken on the other clauses?

Mr. Deputy-Speaker: We are all
subject to the earlier clauses. The
tail cannot wag the head.

Shri 8. §. More: We have already
gone to the head. The House has
already come to certain conclusions
«on clauses 2, 3 and 4.

Shri A. C. Guha: They do not
relate to the appointment of the
court liquidator. They are only
about the functionms..

Pandit Thakur Das Bhargava: It
is only incidental.

Let us dis-
good of
guestion

Mr. Deputy-Speaker:
‘pose of it. What is the
spending more time? The
is:

In page 2, line 5, for “it” substi-
Tute—

‘“the Central Government”.

The motion was adopted.

Mr. Deputy-Speaker: The question

is:

“That clause 6, as amended,

.stand part of the Bill.”

The motion was adopted.

Clause 6, as amended, was added to
the Bill.

Clause 7 was added to the Bill.
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Mr. Deputy-Speaker: The conse-
quential amendments are not many.

“Provided that where the High
Court after giving the court liqui-
dator and the Reserve Bank....
is of opinion that the appoint.
ment of the court liguidator
would be detrimental to the in-
terests of the depositors....”

Notwithstanding the fact that the
Central Government appoints under
sub-clause (1), the proviso can still
continue. If there are any conse-
quential amendments before we com-
plete. .

Shri Tulsidas: Proviso to sub-clause
(3).

Shri S. S. More: That will not re-
main. There will be conflict. Sup-
pose the Central Government have
appointed a liquidator under sub-
clause (1).

Now, automatically under clause
2, the post will be vacated by the Offi-
cial Liquidator previously appointed
and the Court Liquidator will step
into his shoes. Then how will the
proviso come in?

Mr. Depuly-Speaker: Exceptions

might be brought in.

Shri A. C. Guha: I shall simply
point out to him, Sir, that the liqui-
dator will be attached to the High
Court and he will be under the jurisdie-
tion of the High Court.

Mr. Deputy-Speaker: There has
been an official liquidator all along
attached to every court. Notwith-
standing that, under the existing law,
the High Court has been given the
power to appoint other liguidators.
Under sub-clause (2) it shall not be
done with respect to future cases.
Under sub-clause (3) with respect to
pending cases, all work pending be-
fore any liquidator shall be trans-
ferred to the Official Liquidator,

Shri 8. S. More: The Central Gov-
ernment has been given the power to
appoint the liquidator. By retaining
this proviso you are encouraging a
sort of conflict between the High
Court and the Government.
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8hri Tek Chand: My submission is
that there is an essential conflict
between sub-clause (1) as amended,
where the High Court is not the ap-
pointing authority any more. And
now, the High Court, no longer being
the appointing authority, becomes an
interfering authority. That is to say,
the Central Government appoints a
Court Liquidator and the High Court
can say, ‘No’.

Mr. Deputy-Speaker: The world
exists in conflicts. Now, all this is
post-mortem.

Clause 8.— (Substitutions of new
sections)

Mr. Deputy-Speaker: I am not go-
ing to call the nameg of hon. Mem-
bers because there are a number of
names. Whoever wants to move his
amendment will kindly get up and
give his name and the numbker of the
amendments,

Shri K. K. Basu: I beg to move:

In page 3, line 11, after “account”
insert—

“and to every depositor in the
current account with a maximum
balance of five hundred rupees at
his credit”,

In page 3, line 12, for “one hund-
red” substitute ‘two hundred and
fifty”. -

Shri T. K, Chaudhuri:
move:

I beg to

In page 3, line 11, after “account”
ingert “and to every depositor with
a deposit upto rupees flve thousand in
the fixed or time deposit account”.

In page 3, line 12, for “one hund-
red rupees” substitute “two hundred
and fifiy rupees”,

In page 3, after line 18, add—

"(3) The claims of the deposi-
tors in the savings bank, fixed
and time deposit accounts of the
banking company for the ramain-
ing portions of their booked
credit shall rank, after the afore-
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said preferential payments have
been made to them, equally with
the booked credit of other credi-
tors and the remaining assets of
the banking ccmpany shall be
t available for the general bocdy
creditors including the depositors
in the savings bank, fixed and
time deposit accounts to whem
the aforesaid preferential pay-
menls have been made.”

.

Shri D. C. Sharma
I beg to move:

(Hoshiarpur):

In page 3, line 12, for “one hund-
red” substitute “two hundred”.

In page 3, line 13, after “credit™
insert— !

“or an average of the deposit
for the Jast six months”.

Mr. Deputy-Speaker: Amendments:
moved:

In page 3, line 11, after “account’™
ingert—

“and to every depositor in the
current account with a maximum
balance of five hundred rupeeg at
his credit”.

In page 3, line 12, for ‘one hund-
red” substitute ‘“two hundred and'
fifty”.

In page 3, line 11, ajter ‘account”
ingert “and to every depositor with
a deposit upto rupees five thousand in
the fixed or time deposit account”.

In page 3, line 12, for “one hund-
red rupees” substitute “two hundred
and fifty rupees”,

In page 3, after line 18, add—

“(3) The claims of the deposi-
tors in the savings bank, fixed
and time deposit accounts of the
banking company for the remain-
ing portions of ‘their booked
credit shall rank, after ithe afore-
said preferential payments have:
been made tp them, equally with
the booked credit of other credi-
tors and the remaining assets of
the banking company shall be
available for the general body
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" creditors including the depositors
in the savings bank, filxed and
time deposit accounts to whom
the aforesaid preferential pay-
men'ts have been made.”

In page 3, line 12, for “one hund-
red” substitute “two hundred”.
In page 3, line, 13, after “credil”
insert—
“or an average of the deposit
for the last six months”.

Shri T. K, Chaudhuri: Mr. Deputy-
Speaker, Sir, clause 8 of the amend-
ing Bill before us is a very imporfant
one, although the ac.ual provision it
makeg particularly in section 43A
with respect to preferential payment
to small depositors seems to be a very
small one. The preferential claim of
small depositors in the Savings Banks
are protected up to the extent of
Rs. 100, Although the Jovernment
have incorporateq this sub-section ac-
cording to ihe recommendationg of
the Banks Liquidation Proceedings
Committee, I beg respectfuily 1o differ
from the operative ‘portion of the re-
sommendation of the Committee in
this respect. If we are to give any
sort of protection to smfall investors
and small depositors, then that pro-
tection must be substantial. What is
the meaning of recognising a prcfer-
ential claim only up to Rs. 100?

The Bankg Liquidation 2:roceedings
Committee themselveg referred in the
foot-note on page 10 of *‘heir report
that in Switzerland the Banking law
provides that savings deposits includ-
ing time deposits—that is fixed de-
posits—shall have a prior claim up to
500 francg per depositor. In the
Argentine law, to which they refer,
it goes farther. Here alyp in the mat-
ter of savings deposits, whirh includes
time deposits, preferential claims up
to 5.000 pesos in respect of accounts in
private names and 10,000 pesss In
respect of accounts held by co-opera-
tive and mutual benefit societies are
recognised. They are entitled to pre-
ferential treatment on the general
assets of the Bank subject to the pri-
ority of claims of certain other privi-
leged creditors.
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We must also recognise the fact
that here in our country there is no-
system of deposit insurance. It is
very much necessary that tle pre-
ferential claims of depositors chould
be recognised. But, I do not under-
stand why the preferential claimg of’
the depositorg only in savings banks
should be recognised. In all the coun-
tries to which the Banks Ligquidation
Proceedings Committee has referred,
the depositors in the time denosit ac--
counts have been givea, by law, the
same status as the savings banks de-
positors. You know, Sir, in our coun-
try 'the directors of small bankg or-
persons concerned with the adminis-
tration of those banks often go to the
middle clasg people and induve them-
by offering high rates of interests to
mvest in fixed deposits. So, I think
that not only depositors in the savings
banks accounts but also depositors in
the time or fixed deposit acecunts
should be given some sort of proteciion
and their preferential claims should
be rerognised. Amendments Nos. 20~
and 21 moved by me seek ta sernre
this.

[Pannrr THAkUR Das BHARGAVA
in the Chair)

Sy far as my amendment No, 22 is
concerned, it only seecks to clarify a
doubt that has occurred to me, whe-
ther, after thc nayment of the nre--
ferentiel claimg of the small deposi-
tors which are recognised, they will’
have any claim on the remaining
assets of the banking company, I do:
not know if it i§ unnecessary. If it
is s0, I do not press it: but T would
like the hon. Minister to look into
that amendment.

I would also requesi him to look
into the amendment of Pandit D. N.
Tiwary, amendmeni No, 33.

An, Hon, Member: It has not been
maved.

Shri T. K. Chaudhuri: It is
not necessary that it should be
moved but the principle may
be accepted by the hon. Minister
himself. Pandit Tiwary wanta that
the preferential claims of public insti-
tutions should alsn be recognised, I
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.«lo not know what he means by pub-
Jlic institutions, whether they are pub-
.lic charitable institutions or some-
.thing like that. If that be so, 1 have
.ng objection. In a way the preferen-
tial claims of such institutions as co-
-operative societies, schools and hospi-
+tals and other public institutions
«8hould be recognised. I would re-
quest the hon. Minister to tike that
.aspect of the matter into considera-
;lion, I alsg want that the preferen-
tial claim instead of being limited to
iRs. 100, should be extend=d to
MRs. 250, if you really want to give any
-substantial and not token relief,

Mr. Chairman: The hon. Deputy-
Speaker has fixed 5-30 .M. as the
~time within which the amendments
:should be finished and I hope the
House will stick to it. Why does the
vhon. Member there stand? Does he
-wish lg speak?

Shri D. C. Sharma: Otherwise what
+ig the fun in my getting up, Sir? My
-amendments have been moved and 1
wish to speak on them,

Mr. Chairman: All right

Shri D. C. Sharma: My ameand-
ments are far-reaching in character.
“The purpose of this Bill, apart from
-other things, is to help the small de-
‘positor. I do not know what is
‘meant by a ‘small depositor’. If you
“take the income as the criterion, I
‘will say that even though a person
~{g small economically, to give him a
relief only ‘to the extent of Rs. 100 is
‘very insignificant. I think it ig some-
thing which ig not worthy of an ins-
~titution which seeks to protect, The
so-called middle-class depositors or
the so-called small depositors, whose
~banking account is only upto Rs. 100,
are non-existent in India. I think
-there is a group of persons in this
country with large interests who come
to these banks. I would urge. Sir.
that we should raise the limit to, at
‘least Rs. 200. Unless we do this, 1
-think the banking companies in liqui-
~dautior will get off with a let of
rmoney. At the same {ime I supnort
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the amendment which has been moved
by Pandit Tiwary that public 1nstitu-
tl;ons must be protected. I know a
case in 'the Punjab—I do not wish t>
mention the name—of g college. The
provident fund of most of the teachers
had been put in a bank and somehow
that bank went into liquidation. I
don't want to go into the causes of
its {liquidation, All the wnoney of
those poor teachers was gone. The
teachers, poor teachers, went about
without having any means of subsis-
tence simply because the bank had
practically taken away all their sav-
ings—that is, the provident fund. I
therefore say. Sir, that ike hon,
Minigier who has feelings of kindness
for the small depositor and public
institutions, will kindly accept this
amendment, The small depositor
should be helped upto Rs. 200, and
all public irstitutions, whose resecve
funds are in the hands of hese banks,
should be protected. I am generalis-
ing from my experience of the Pum-
jab, and 1 expeclt other States will
have similar cases. These public ins-
{itutions, if we want to keap them
going, must have this protection.

Shri K. K, Basu: I do not wiush to
take any more time of the IHuuse.
The only point I wish 10 emphasise
ig that depositors, whose rnaximi'm
balance in the current account iy five
hundred rupees should be placedq in
the category of small Aepositurs.
Most of these banks had their mney
from the middle class or small deposi-
tors and as my hon. friend pointed out,
Rs. 100 is too small a payment. If it
is meant to be of any tangible benefit
to them, it should at least be increased
to Rs. 250. That is all I have to say
on my two amendments,

Shri A, C. Guha: 1 think the hon.
Member must have realised from the
puper submitted that if preferential
creditors are given Rs. 250, then ‘here
will be hardly anything left for other
depositors.

Shri K. K. Basu: If nothing is left
ufter paying Rs, 100, then what hap-
pens?
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Shri A. C. Guha: Sir, I think this
clause should be read with clause 230
of the Indian Companies Act. The
suggestion of the provident fund of
employees i3 covered by clause 230 of
the Indian Companies Act. There are
six categorieg of preferential creditors
besides this and this is the seventh.
I hope the hon, Member will not press
for any further increase in the
amount.

Mr. Chairman;: The question is:

In page 3, line 11, after “account”
ingsert “and to every despositor with
a deposit upto rupees flve thousand
in the fixed or time deposit account”.

The motion was negatived.
Mr. Chairman; The question is:

In page 3, line 11, after “account”
ingert—

“and to every depositor in the
current account with a maximum
balance of five hundred rupees ut
his credit”.

The motion wa: negatived.
Mr. Chairman: The question is:

In page 3, line 12, foe: “one hundred
rupees” substitute “two hundred and
fAifly rupees”,

The motion was negatived.
Mr. Chairman: The question is:

In page 3. line 12, for “one hundred”
substitute “two hundred”.

I am not clear ag to the opinion of
the House. Let me put it again.

Shri 8. 8. More: You are import-
ing your own knowledge into #t, Sir.

Mr. Chairman: I can’t say any-
thing without my own knowledge.

The question is.

In page 3, line 12 for “one hund-
red” substitute “two hundred”.

The motion was negatived.

% PM.

Mr. Chairman: The question !s:

In page 3, line 18, after ‘“credit”
ingert— -

568 P. S. D.
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“or an average of the .lepoail
for the ladt six months”,

The motion was negatived.
Mr. Chairman; The question is:
In page 3, after line 18, add—

“(3) The claimg of the :leposi-
tors in the savings bank, fixed
and time deposit accounts of the
banking company for the remain-
ing portions of their booked cre-
dit shall rank, after the aforesaid
preferential payments have been
made to them, equally with the
booked credit of other creditors
and the remaining assets of the
banking company shall be avail-
able for the general body credi-
tors including the depositors in
the savings bank, fixed and
time deposit accounts to whom
the aforesaid preferential pay-
ments have been made.”

The motion was negatived
Mr. Chairman: The question is:

“That clause 8 stand part of
the Bill"”,

The motion was adopted.
Clause 8 was added to the Bill.
Clause 9 was added to the Bill
Clause 10.—(Substitution of new Part
ete.).
Shri A. C. Guha: I beg to move:

In page 4, line 27, after “later”
ingsert ‘or such further time as the
High Court may allow.”

In page 11, line 19, for ‘“shall, as
far as may be,” substitute “in so far
as they relate to banking compaanies
being wound up shall also.”

In page 13—
(1) after lne 12, insert—

“485V. References to directors
etc. shall be construed as includ-
ing references to past directors
etc—For the removal of doubts
it is hereby declared that any
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[Shri A. C, Guha]

reference in this Part to a direc-
tor, manager, liquidator, officer
or auditor of a banking company
shall be construed ag including a
reference tp any past or preseant

Shri V. B. Gandhi: I beg to move:

In page 5, line 7, omit “wherever
necessary”.

ﬁn page 5, line 8, after “affected”
insert—

director, manager, liquidator, “and shall cause such notices
officer or auditor of the banking to be publisheq in the Gazette
company.” and for at least once a week for

“ sy three consecutive weeks in not
less than two newspapers which
circulate'in the locality where the
registered office of the banking

(ii) in lines 13 and 16, for
and “45W substitute “45W" and
“45X" respectively.

In page 7, after line 9, add—

“Provided that no such person
shall be publicly examined unless

company is situated. one of such
newspapers belng in a language
commonly understood in the Io-
cality”.

he has been given an opportunity
to show cause why he should not
be so examined”.

Mr., Chairman: Amendments moved:

In page 4, line 27, after “later”
tngert “or such further time as the
High Court may allow.”

In page 11, line 19, for “shall, as
far as may be,” substitute “in so far

In page 5, line 48, for “thirty"”
substitute “forty-five”.

In page 6, line 6,* for “thirty”
substitute “forty-five”.
Mr. Chairman;: Amendments moved:

In page 5, line 7, omit “where-
ever necessary”.

In page 5, line 8, after “affected”

as they relate to banking companies insert—
being wound up shall also”, “and shall cause such notices
In page 13— to be published in the Gazette
and for at least once a week
m‘. after line 12, insert— for three consecutive weeks in
45V. References to director not less than two mnewspapers

etc. shall be construed as includ-
ing references to past directors
etc—For the removal of doubts
it is hereby declared that any re-
ference in this Part to a director,
manager, liquidator, officer or
auditor of a banking company
ghall be construed as including a
reference to any past or present
director, manager, liquidator,
officer or auditor of the banking
company.”
(if) in lnes 13 and 16, for “45V"
and “45W”  substitute “45W" and
“45X" respectively.

In page 17, after line 9, add—
“Provided that no such person

which circulate in the locality
where" the registered office of the
banking company ig situated, one
of such newspapers being in a
language commonly understood in
the locality".

In page 5, line 46, for “thirty” subd-

atilute “forty-five”. .

Shrl Tulsidas: I beg to move:

In page 5, line 47, after “the date
of” insert “his receiving notice of”.

Mr. Chairman: Amendment moved:

In page 5, line 47, after "the date
of” insert “his receiving notice of”.

Shri Tulsidas: I beg to move:

shall be publicly examined unless
he has been given an opportuni-
ty to show cause why he should
not be so examined”.

In page 7,* after line 9, insert—

“Provided that bank directors
shall not be liable to be examined
in regard to a losg if they have

*Deemed to have been negatived in view of the adoption of clause 10,
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taken reasonable care in conduct-
Ing and supervising the bunk's
business.

Provided further that before a
director ig publicly examined he
shall be given an opportunity to
examine the report made against
him by the liquidator and to show
cause why he should not be
publicly examined on the basis of
the report”.

I beg to move:

In page 7, line 2, after “been” in-
sert “within a period of three years
prior to the order of winding up.”

In page 7, omit lines 31 to 35.

In page 7, for lines 31 to 35 substi-
tute—

“(8) Notes of the examination
shall be taken down in writing,
and shall be read over to or by,
and signed by the person examin-
ed and shall be open to the ins-
pection of any creditor or contri-
butory at all reasonable times.

Provided that in the case of
the directorg of a bahking com-
pany in respect of which the wind-
ing up order has been made before
the commencement of the Banking
Companies (Amendment) Act,
1853, such evidence may thereafter
be used in evidence against him in
any proceeding, civil or criminal.”

Mr. Chairman: Amendments moved:

In page 7, line 2, after “been” in-
sert "“within a period of three years
prior to the order of winding up.”

In page 7, omit lines 31 to 35.

In page 7, for lines 31 to 35 sub-
stitute—

“¢8) Notes of the examination
shall be taken down in writing,
and shall be read over to or by,
and signed by the person
examined and shall be open to
the inspection of any creditor or
contributory at all reasonable
times.
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Provided that in the case of
the directors of g banking com-
pany in respect of which the
winding up order has been made
before the commencement of the
Banking Companies (Amendment)
Act, 1953, such evidence may
thereafter b: used in evidence
against him in any proceeding,
civil or criminal.”

Shri Tulsidas: I beg to move:

In page 11, lines 17 and 18, for
“twelve years from the date of the
accrual of such claims” substitute “as
provided in the Indian Limitation Act,
1808 (IX of 1908)".

Inpage 10, (i) line 40, omit ‘civil”;
and

(ii) omit lines 41 and 42.
Mr. Chairman: Amendments moved:

In page 11, lines 17 and 18, for
“twelve yearg from the date of the
accrual of such claims” substitute ‘“as
provided in the Indian Limitation
Act, 1808 (IX of 1908)".

In page 10, (i) line 40, omit “civil”
and
" (ii) omit lines 41 and 42.

Shri T. K. Chaudhuri: I beg to
move:

In page 8, line 4,* for “manager”
substitute “official”.

I a'so beg to move:

In page 10, line 9, after “director”
fnsert a comma and “official”.

Mr. Chairman: Amendment moved:

In page 10, line 9, after “direc-
tor"” ingert a comma and “official”.

Mr, Chairman: We will take sec-
tion by section. For Sections 45A
and 45B, there are no amendments.
Then, Section 45C.

Shri A. C. Guba: 1 have moved
amendment No. 2—under Section 45C.
I have nothing to say on that. It is
quite clear.

Mr. Chairman: I take it that under
45C, ‘this is the only . amendment.
Then. 45D,

'Deemed to have been negs;tived in view of the adoption of clause 10.
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Shri Tulsidas: I have moved my
amendmem—No. 39.

Mr. Chairman: May I Just say a
word? So far as sections 45A and
45B are concerned, there are no
amendments. So far as 45C is con-
cerned, there 1g only one amendment
—amendment No. 2. Amendment
No. 2 has been moved by Shri A. C.
Guha.

The question Is:

In page 4, line 27, ajfter “later”
insert “or such further time as the
High Court may allow”.

The motion was adopted.

Mr. Chairman: Then, we proceed
to section 45D, and amend_ment No. 39
has been moved. Shri Tulsidas.

Shri Tulsidas: Sir, according to
section 45D, sub-clause (9), “in any
case in which any such list is settled
exr parte as agalnst any person, such
person may, within thirty days from
the date of the order settling the list,
apply to the High Court for an order
to vary such list, so far as it con-
cerns him, and if the High Court is
satisfied that he was...... " ete. 'The
proviso under this clause says:

“Provided that the figh Court
may, if it so thinkg fit, entertain
the application after the expiry
of the said period of thirty
days.”

In my opinion, Sir, this smendment
will lead to a lot of inconvenience
in case of large companies, as the num-
ber of members is large in such com-
panies. In such cases, many persons
may not know of the settlemeni of
the list and many persons may not
know even about the procedure of
settling the list. I therefore suggest
that the period of thirty days should
run from the date of such person re-
ceiving the notice of the order of set-
tling the list. The reason is this:
I shall read the clause. It says—at
page 5:

“In any case in which nny such
list is settled ex parte as against
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any person, such person may,
within thirty days from the date
of the order settling the list, ap-
ply to the High Court f{for an
order to vary such list, so far as
it concerns him.”

The thirty days’ time provided here
is from the date of the order. What
I am trying to suggest by my amend-
ment is that this period inust be
counted from the date of receipt of
notice by the person concerned,

Shri R. K. Chaudhuri: Would it
not be covered by the proviso? You
can get the time extended.

Shrl Tulsidas: I feel that the time-
limit of thirly days provideq here is
too short: at least it should be made
applicable from the date of receipt cf
notice by the person concerned. In
the case of big concerns, particularly
it would be difflcult for people to
know whether their name is included
in the list or not.

Mr. Chairman: Is the hon. Minis-
ter accepting the amendment?

Shri A, C. Guha: I am not accept-
ing it.

Shri Tulsidas:
reasons?

May I know the

Mr. Chalrman: He is not bound to
give the reasons,

The question is:

In page 5, line 47, after “the date
of” ingert “his receiving notice of.”

The motion was negatived:

Shri V. B. Gandhi: Sir, my amend-
ment No. 36 seeks to omit the words
“wherever necessary” from lina 7.

This will make it incumbent upon
the High Court to issue notices in all
cases.

The other amendment which I have
moved is No. 37. Here the clouse
contemplates that nctices will be is-
sued to all persons. Probably the
method of issue of notices will be
provided in the rules. We do not
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know what the rules will be, But if
those rules are to follow the sugges-
tions made by the Banks Liquidation
Proceedingg Committee, then these
noticegs will be issued by registered
post. These notices will by taken as
having been issued whether ¢r not
they were received actually or refused
by the persons, Now, Sir, it is very
necessary, in view of this new method
of settling the lists that we are going
to adopt, that all care should be taken
that due notice is given to all persons
concerned. Now, it is surprising, Sir,
that the Government has not consi-
dered the weighty opinion on this
subject of authorities like the Judicial
Commissioner, Ajmer. On this point
the Judicial Commissioner, Ajmer,
says:

“The service of notice en-
visaged in paragraph 47(7) (this
refers to the paragraph of the
Banks Liquidation Proceedings
Committee) would be too drastic
The service should not be deemed
to be sufficient, unless either the
notice has been accepted or actual-
ly refused. In paragraph 47(7)
the word ‘may’ should be chang-
ed to ‘shall'.”

Similarly, the Reserve Bank of
India has given an opinion on this
subject which is worthy of our consi-
deration. I have, therefore, suggested
that it would not be enough just to
send these notices by post, but it
should alsg be necessary to publish
them.

The Reserve Bank of India, in its
opinion, categorically says:

“Natice referred to in clause (7)
of draft to be published in the
Gazette or newspaper 10 ensure
publicity.”

In view of this new procedure of
settling the list that we are ({rying
out, for the first time, I think all this
due car® should be taken, and I hope
Government will find it possible to
accept my amendment suggesting
publication of these notices.

In my amendment No 38 I have
suggested the substitution of the
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words “thirty” by the words “forty
flve”,

Shri K, K. Basu: May I request
the Deputy Minister to acceot at
least the amendment (No. 38) of Mr.
Gandhi to extend the period, as he
has always been the champion of
small banks? This is necessary be-
cause a bank in Calcutta may have

 branches in small towns.

Mr. Chairman: Is there any other
amendment to 45D?

Shri C. R. Iyyunni (Trichur); I
have two amendments. No. 65 and
No. 64. Of course No. 63 is the same
as one of the amendments moved by
Mr. Gandhi.

Mr. Chairman: Then it need not
be moved,

Shri C. R. Iyyanni: I shall rove
No. 64. I beg to move:

In page 5, line 8, after “affected”
ingert “in such manner as it deems
necessary".

The clause reads “On receipt of
any list under sub-section (2), the
High Court shall, wherever neces-
sary”"—of course, my amendment
No. 63 refers to that and seeks the
deletionr of the words “wherever neces-
sary”—‘'cause notices to be issued on
all persons affected”. In view of the
fact that the words “wherever neceas-
sary” are sought to be deleled, i1 will
be necessary to say ag to how {ihe
notices have to be issmed. Therefore
I have said “in such manner asz it
deems necessary”, Notice hag to be
issued under any circumstances. The
High Court has no power to say that
no notice need be issued. It is not its
business. The High Court hss to
issue a notice. But the form jn which
the notice is to be issued will be de
cided by the High Court. That Iis
the gist of the amendment (No. 84)
that I have moved.

Mr. Chairman: Amendment moved:

In page 5, line 8, efter “affected”
insert “in such manner as il deems

necessary”.
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Shri A, C. Guha: In regard to
amendment No. 38 I would like to
point out to hon. Memberg that the
proviso is there, namely. that the
High Court may, if it so thinks fit,
entertain the application after the ex-
piry of the said period of thirty days.
It is open to the High Court 10 do so
and give more time, and it is expecteld
that the High Court will aet in such
cases in a reasonable manner.

Bhri K. K. Basu: I just want to
point out......

Mr, Chairman: May 1 suggest that
this is not the way of arguing the
case? The hon. Minister has made

his argument. You either accept it

or reject it. If I allow thig counter-
argument at every stage, then he
must have the right of replying to
that. For giving a longer date Lhey
say the court hag the discretion or
they want proof, etc.

Shri K. K. Basu: That is why I

Mr. Chairman: I understand, All
Members understand it.

Shri K, K. Basu: Courtg
exercise the discretion.

Shri A. C. Guha: The High Court
is expected to act in that manner.

Shri K, K. Basu: They don't, ex-
cept in a very restricted nurnber of
cases.

hardly

Mr. Chairman: I shall now proceed
to put the amendments to the vo'e of
the House,

The question is:

In page 5, lne 7, omit “wherever
necessary”.

The motion was negatived.
Mr. Chairman: The question is:

In page 5, ine 8 after “affected”
insert—

“and shall cause such notices
to be published in the Gazette
and fcr at least once a weesk for
three ronsecutive weeks in ot
less than two newspapers which
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circulate in the locality where the
registered office of the banking
company is situated, one nf such
newspapers being in a language
commonly understood in the
locality”.

The motion was negatived.

Mr. Chairman: The question is:

In page 5, line 46, for “thirty” sub-
gtitute ‘forty-five”.

The motion was negatived.

Mr. Chairman: Now 1 shall put
amendment No. A4 moved by Shri
Iyyunni. .

Shri A. C. Guka: May I enquire,
Sir, if you have extendeq the time?

Mr, Chairman: The Bill must be
disposed of, and I do not want to dis-
pose it of in such g hasty manner. I
would rather like.........

Shri A. C. Guba: I wag enquiring
to know what time would be avail-
able to me.

Mr. Chairman: [ would only re-
quest hon. Members to shorten their
speeches and to do the whole thing in
a businesslike manner, We know the
time at our disposal. We must finish
the Bill at least today. The utmost
time that Shri Tulsidas wanted was
that the whole day may be spent on
this, and I think that the whole day
may be spent in such a manner that
the Bill is finished.

Shri R. K. Chaudhurl: Why should
we rush through? It is all right for
the Business Advisory Committee to
recommend. But Memberg want to
speak,

Mr. Chairman: I do not under-
stand the objection of the hon. Mem-
ber. The whole House has been
agreeable. The time has been ex-
tended twice. And yet he says it is
rushed. )

Shri R. K. Chandhurl: It was ex-
tended twice for good reasons.
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Mr. Chairman: The hon, Member
can have his comment outside. He
need not comment here, The question
is:

In page 5, line 8, after “affected”
insert “in such manner as it deems
necessary”.

The motion was negatived.

Mr, Chairman: We will now pro-

ceed to 45E. Are there any amend-
mentg to 45E? None.

Then we will proceed to 45F. Any
amendments to 45F? None.

We proceed to 45G.
Shri Tulsidas: I beg to move:

In page 6, line 49, before ‘“of any
person” insert “or gross negligence or
mismanagement”,

Thig section provides that the liqui-
dator shall submit a report whether
in his opinion any loss has been
caused to the banking company since
its formation by any act nr omission
(whether or not a fraud has been
committed by such act or omigsion)
of any person. The expression ‘act
or omission’ is very wide. As the
gection is in the nature of a penal
section, it is necessary that it should
be precise in its terms and should not
give vague powers to the liquidator
and the court. It will be sean that the
report of the Committee, in parag 61,
suggests that the liquidator should
investigate into the conduct of the
directors regarding their management.
1suggest, Sir, that the directors should
not be liable unless there was some
mismanagement. I suggest that the
expression ‘act or omission’ should
be qualified by the additiom of the
words ‘gross negligence or mis-
management’. That is exactly the
point that even the report of the
Banking Companieg Liquidation Pro-
ceedings Committee hag {suggested.
I think the provision is very wide
and T would request the hon. Minis-
ter to accept my amendment.

Mr. Chatrman: Any uther amend-
ment?
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Shri A. C. Guha; I have an
amendment,

Shri V. B. Gandhi: I want to move
amendments numbers 46, and 48,

Mr. Chairman: Yes.
Amendment moved:

In page 6, line 49, before ‘‘of any
person” insert “or gross negligence or
mismanagement”.

Shri V. B. Gandhi:
move:

In page 7, line 37, for “(whether o
fraud has been committed or not)”
substitute ‘“that a fraud has been
committedq and".

Mr. Chairman: Amendment moved:

In page 7, line 37, for “(whether a
fraud has been committed or not)”
substitute “that a fraud has been
committed amd”,

Shri V. B. Gandhi: 1 beg also to
move:

in page 7, lines 41 and 42, for “Is
not fit" substitute “should be dis-
qualified”.

Mr. Chairman: Amendment moved:

In page 7, lines 41 and 42, for “is
not fit" substitute “should be dis-

qualified”.

Shri Iyyunmni: I want to move my
amendment No. 69.

Mr. Chairman: Let the hon. Mem-
ber speak.

Shri Tulsidas: I have got other
amendments also, Sir.

Shri V. B. Gandhi:
ment referg to.............

Mr. Chairman: May I humbly say
that the hon. Member need not go on
reading out his amendment or giving
the purport of the amendment. It is
apparent on the face of it. If he has
got any arguments, he may advance
them. Reading it and tellingl the
House what the purport of the
amendment 1is, is obviously uselesg at

thig stage.

I beg to

My anend-
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Shri V. B, Gandhi: I am not read-
ing it, Sir. It is intended that the
court should have the power to dis-
qualify a director or auditor whether
a fraud hag been committed or not.
I say that this disqualification should
be incurred only in circumstances
where g fraud hag been proved. It is
a very novel suggestion and it is sur-
prising that such a suggeativm should
find a place in this bill. It is also
contrary to the considered opinion of
the Company Law Committee. That
Company Law Committee had speci-
fically stated that to the list of dis-
qualifications set out in the Act of
1930, we would add the disqualifica-
tion provided for in section 188 of the
English Companies Act of 1948, The
effect of this Section is that a person
guilty of an offence mentioned in it
may be disqualified, Here, Sir, we are
trying to do something which, I do not
think, is consistent with any idea of
justice or fairness.

Now, I will take up amendment
No. 48. Here, the disqualification
which hag to be imposed by the High
Court has to be preceded by an ex-
pression of opinion that the director
or auditor “is not fit” to be a director
or an auditor. I do not see any good
reason why we should go out of our
way and give reasons for disqualifi-
cation. If you are going to declare a
director to be unfit, if you are gving
to say that it is the court’s considered
opinion that a director or auditor is
unfit for 5 years, after 5 years, how
do you admit that he bhecomes fli?
Besides, there is no reason why we
should use such a language which
hurts any class. Our purpose ig dis-
qualification, I am not agaiast power
being given to the High Court to dis-
quality any director or audlior, parti-
cularly the directors whp are guilty
of misfeasance, or misapplication or
retainer, or breach of +‘rust or any
other kind of fraud. They should
just be disqualified. That ig one way
of expressing ft without Lurting any
class of people. This expre:sionr of
opinion about fitnesg is, I think not
necessary and is not very fair.
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Mr. Chairman: Any other amend-
ment?

Shri Tulsidas: Sir, I have moved
a{nendments 66, 43, 11 and 26.

* Mr, Chairman: I only want to
know whether he has any other
amendments to Section 45G.

Shri Tulsidas: These are all for
section 45G. I want to speak on
them.

Mr, Cllairman: He wants to take
time in the Third Reading also.

Shri Tulsidas: I would request you,
Sir, to examine this matter. It is a
very important one.

Mr, Chairman: This is a very im-
portant matter, I know. I have gone
through the provisions. At the same
time, it is also very important that
we should finish today. The hon.
Member ig a party to the fixing of
the time of the Business Ad-
visory Committee. He ought to
have seen that 2 or 3 days
are fixed. We are bound by that de-
cision and the whole House has ac-
cepted it. He can speak very briefly.

Shri Tulsidas: In
No. 62,..........

Mr. Chairman: He hag not indicat-
ed amendment No. 62.

Shrl Tulsidas: I am speaking on
smendment No. 66. This clause pro-
vides, if the High Court is of opinion
that any person including a director
past or present should be publicly
examined, it shall hold a public sit-
ting, It will be seen that it is not
intended that any opportunity should
be given to the director to give any
explanation before the order iz made
for public examination. By amend-
ment No. 43 I am trying to make....

Mr. Chalrman: Amendment No. 66.

Shrl Tulsidas: Amendments (6 and
43 are the same.

Mr. Chairman: Amendment No, 68
is referring to three yearg prior to the
winding up. It hag nothiag to do
with this.

amendment
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Shri Tulsidas: Amendment 66 re-
lates to page 7, line 3.......

Mr. Chairman: It hag reference to
line 2.

Shri Tulsidas: Line 3, Sir. After
the word ‘company’ the following to
be added: “at the date of winding up
or at any time three years prior
thereto,”. That is the amendment that
I have moved and that is the point
that I am making.

Again, Sir, para. 61 of the report of
the Liquidation Proceedings Enquiry
Committee limits the recommendation
to a person who wag a director at the
time of the winding up order or at
any time three years prior thereto.
This limit has been omitted from the
Bill. While the Committee has made
this recommendation, the Bill has
beenr drafted differently. That is why
I am pointing out that my amend-
ment is in line with the Committee's
recommendation and I request the
hon. Minister to accept thig amend-
ment. *

Ag regards amendment No., 43, Sir,
on page 7 line 9, I want lo add a
proviso as follows:

“Provided - that bank directors
shall not be liable to be examined
in regard to a loss if they have
taken reasonable care in conduct-
ing ang supervising the bank's
business".

Provided further that before a
director is publicly examined he
shall be given an opportunity to
examine the report made against
him by the liquidator and to show
CAUBE....c0vvvr..”,

Shri A C. Guba: If I may Inter-
rupt, Sir, I have moved an amend-
ment orr similar lines.

Shri Tulsidas: Then, I do not want
to move my amendment.

Mr. Chalrman: It will be taken as
not placed before the House,

Sbri A, C. Guha: May I add that
1 have myself moved an Amendment
adding, a proviso practically covering
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the hon. Member's point? It is
Amendment No, 67 which reads:

In page 7, after line 9, add—

“Provided that no such person
shall be publicly examined unless
he has been given an opportunity
to show cause why he should 1ot
be so examined”.

SBhri Tulsidas: My Amemdnents
No. 11 and 26 are alternatives: I am
requesting the hon. Minister to consi-
der and accept them. In Amendment
No. 11 I have suggested that lineg 31
to 35 be omitted, and in my Amend-
ment No. 26 I have redrafted sub-
clause (8), Sub-clause (8) only says
that the deposition of a director of &
banking company might be used in
evidence against him in any proceed-
Ing, civil or criminal. Thig proposal
strikes at the very root of the safe-
guard provided by the law of criminal
procedure to the accused person. The
safeguard is that in criminal proceed-
ings the accused is not subject to any
examination or cross-examination and
the prosecutor has to establish his
case without the ald of any admissions
he might be able to obtain from the
accused later by examining and cross-
examining. The desirability of re-
taining this safeguard in ecriminal
proceedings Is evident, when c¢ne
considers how often an honest wit-
ness ig led by the skill ¢f a cross-
examining counsel to make state-
ments that are both untrue and pre-
judicial to the interests of the witness.
It would be a grave injustice to the
witness if an untrue statement made
by him under the stress of cross-
examinationr were used as evidence
against him in his trial for an offence.
The directors of a banking company
in liquidation who will be examined
in accordance with thig clause would
have to face cross-examinationr by the
liquidator or his counsel, and it would
be very unfalr to them if statements
made by them......

Mr, Chairman: 1 am efraid if he
goes on at thig rate reading every
word of what he has written out, it
will not do, because the same idea is
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[Mr. Chairman]
being expressed in different language.
If he has made one point, he need not
repeat.

Are there any other Ameadments?

Shri A. C. Guba: I have another
Amendment to Clause 45G.

I beg to move:

In page 17, line 28, for ‘or sugges-
tions made” substitute “made or sug-
gested”.

Mr, Chairman: Amendment moved:

In page 7, line 28, for “or sugges-
tions made” substitute “made or sug-
gested"”.

Shri T. K. Chandhurl: 1 have three
Amendments, No. 23, 24 and 25. They
are of the same character, I want to
make the officials, along with the
directors and auditors, liable for pub-
lic examination.

1 beg to move:

In page 6, line 51, after “director”
insert a comma and “official”

In page 7, line 2, after “director”
insert a comma and “official”.

Mr, Chairman: Amendment raoved:

In page 6, line 51, after “director”
insert a comma and “official”.

In page 7, line 2, after ‘“director”
insert a comma and “official”.

Sbhri T. XK. Chaudhurl: I also beg to
move:

In page 7, line 5, after “director”
insert a comma and “‘official”.

Mr. Chairman: Amendment moved:

In page 7, line 5, after ‘“director”
insert a comma and “official”.

Shri C. R. Iyyuani (Trichur): I beg
{0 move:

In page 7, line 48, before ‘‘partner”
ingert “active”.

According to the present Clause,
after the examination of the directur
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ig over, the High Court has got the
power to say that a certain director
or an auditor iz unfit to be a director
or to audit the accounts of other con-

cerns, Here it is said:
“..the High Court may make
an order that that person shall

not, without the leave of the High
Court, be a director of, or in way,
whether directly or indirectly, be
concerned or take part in the
management of any company or,
as the case may be, act as an audi-
tor of, or be a partner of a firm
acting as auditorg of, any c¢m-
pany for such period not exceed-
ing filve years as may be specified
in the order”.

I say that before the word “partner”,
the word “active” may be inserted.
An Auditor may have committed some
offence or may not have, but in the
opinion of the High Court he has
committed it. In a partnership there
would be g number of persons in-
volved. Because of this gentleman
being disqualified to act as an Audi-
tor, probably he will have 1o get
awsy from the firm completely., Such
a position need not be brought about
if the word “active” is added on be-
fore the word “partner”.

Mr, Chairman: Amendmant moved:

In page 7, line 48, before “partner”
insert “active”.

Mr. Chairmam: I put the Amend-
ments to the vote of the House.

The question is:

In page 6. line 49, before ‘‘of any
person” insert “or gross negligente
or mismanageragnt”.

The motion was negatived.
Mz, Chairman: The juestion is:
In page 7, line 37, for “(whether a
fraud has beer commitied or not)”

substitute “that a fraud bhas been
committed and”.

‘The motion was negatived.
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Mr. Chairman: The Juestinn is:

In page 17, lines 41 and 42, for “I3
not fit” substitute should be dis-
qualified”

The motion was negatived.

Mr. Chairman: The yuestion is:

In page 7, line 2, after ‘“been”
insert “within a period of three years
prior to the order of winding up”.

The motion was negatived.
Mr. Chairman: The juestion is:
In page 7, omit lines 31 to 35.

The motion was mnegatived.

Mr. Chairman: I am putting
Amendment No. 26 to the vote of the
House.

Shri Tulsidas: May | just speak?

I would like to appeal to the hon.
Minister about Amendmnent No. 26.

™ Mr. Chairman: The hon. Member
has made his speech. At this stage,
when the Amendment is being put to
the vote, T am sorry [ cannot allow
him.

The question is:

In page 7, for lines 31 to 85 sub-
stitute— i

“(8) Notes of the examination

shall be taken down in writing,

and shall be read over to or by, and

signed by the person examined

and shall be open tp the inspec-

tion of any creditor or contribu-

tory at all reasonable times:

Provided that in the case of
the directors of a banking com-
pany in respect of which the
winding up order nas beemr made
before the commencement of the
Banking Companies (Amendment)
Act, 1953, such aevidence may
thereafter be used in evidence
against him in any proceeding,
civil or criminal.”

The motlon was negatived.
Mr. Chairman: The question is:

In page 6, line 51, after “director”
ingert a comma and “official”.
The motion was negatived,
Mr. Chairman: The question is:
In page 7, line 2, after “director”
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insert a comma and “official”.
The motion was negatived.
Mr. Chairman: The yuastion is:

In page 7, line 5, after “director”
insert & comma and “official”.

The motion was negatived.
Mr. Chairman: The question is:

In page 7, line 48, before “partner”
ingert “active”.

The motion was negatwerd.
Mr. Chairman: The question is:
In page 7, line 28, for ‘“or sug-
gestions made” substitute *“made or
suggested”.
The motion was adopted.
Mr. Cbairman: The question is:
In page 7, after line 9, add:
“Provided that no such person
shall be publicly examined unless
he has been given an opportunitly
to show cause why he should not
be so examined.”

The motion was adopted.

Mr, Chairman: Now we praceed to
45H. Are there any Amendments?

Shri Tulsidas: Yes, Sir. There is
my Amendment No, 12. According
to Clause 45H, on a prima facte case
being made out against a director or
an officer under Section 235 of the
Indian Companies Act, the onus
should lie on him to prove his inno-
cence. The proposal makes no depar-
ture from the law wow prevailing.
Even under the existing law, the per-
son who, in any civil proceedings,
has prima faclie been shown to be
liable or is held by the Court to be

Mr. Chairman: His Ameadment is
really for the elimination of this
Clause, 1 do not allow this Amend-
ment to be moved. But he can cer-
tainly speak. Doeg the hon. Member
want to speak?

Shri Tulsidas: If you do not allow
me to move my amendment, what is
the use of speaking?

Mr, Chairman: Just now the hon.
Mamber can speak.
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Shri Tulsidas: I oppose ihis clause.
Here is an instance, when on a prima
facie case, a director or an officer of
the bank can be prosecuted. I would
like to know why the Reserve Bank,
which hag got all the powers in this
connection, are not utilising those
powers positively. 1 would like to
give you one or two instances, where
a large number of claims have been
made on a prima facle case on offi-
cers as well as directors. In ihe case
of the Exchange Bank of India, the
total claimg made on the auditors
were to the tune of Rs. 38 lakhs, and
they were settleq for Rs. 12,000.
Similarly in the case of the Associated
Banking Corporation, there wans a
joint claim against the directors and
the auditors, for Rs. 40 lakhs, and
thig claim was settled for Rs, 30,000
in the case of the auditors and for a

sum of Rs. 15,000 or Rs. 20,000 in thr:

case of the directors each except two
directors.

Shri R. K. Chaudhuri: Who made
these claims?

Shri Tulsidas: On a prima facie
case, these were the claimg put by the
official liquidator on the auditors as
well as the directors. Even in the
case of the Exchange of Bank of
India, the claims exceeded Re. 1 crore,
but the clalms against the directors
were settled only for Rs, 20 lakhg or
s0. I would like to point out here
what the Banking Liquidation Pro-
ceedings Committee say in their re-
port, on page 66. One of tte reasons
they suggest is that the records may
be missing, and that after the wind-
ing up order, the services of the staff
may not be avallablee I do not
understand why on account of these
reasons, such large claims have been
made out on a prima facie case. As
they could not be settled at a high
rate, they had to be settled at a low
rate.

Under this clause 45H, when a
prima facie case has been made
out, the managing director or any-
body else concerned, has to de-
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posit some money. If large claims
are made, but the settlement is for a
very small sum, will it be possible to
continue with this sort of a prima
facie case at all?

There is one other point in 1this
connection. Supposing claims are
made on all the directors, not all of
them can be made responsible for the
acts of a particular director or for &
particular act. But under this clause,
claims can be made on all the direc-
ftors. I would therefore suggest that
this clause should be dropped alto-
gether, Even under the Indian Com-
panies Act, under Section 235, when
a definite claim has been established
the director or the officer concerned,
may be made to pay the amount; but
here, even when a prima facle case is
made out, the person concerned has
to deposit the money. I can give you
instances to show how the liuidation
proceedings have been taking place.
This system of a deposit being made
on a prima facie case being made
out, cannot be continued for long.

I quite realise that this measure is
for the quickening of the liquidation
proceedings of the banking companies.
But this clause seeks to create a very
onerous position for the directors.
You must realise that after all =a
banking institution ig a credit finsti-
tution. If you want to throw all these
liabilitiles on the directors, I am
afraid, it will not be possible fur you
to get good directors on the Board of
Directors. If the directors are to be
held responsible for the act of some-
body else, and they have to deposit
the money, on a prima facie cuse
being made out, how do you expect
good directorg to come on the Biard?
Any banking institution or credit in-
stitution owes its prestige to its Board
of Directors, So, if good directors do
not come on the Board, the institution
itself loseg its prestige. I really feel
that you are going ahead with this
legislation in a rather hasty manner,
and trying to throw heavy responsibi-
Ifties on the directors, in regard to
cases, where there is no necessity 1o
do so.
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I fail to understand why the Re-
serve Bank has not exercised the
powers M has. It could have stopped
advances exceeding a lakh of rupees,
and it could have told amy of these
bankg not to advance money tg a
particular party. If, in spite of the
direction of the Reserve Bank, the
directors go beyond that directive,
certainly I can understand it. But

here the Reserve Bank Is ot utilising -

its powers at all positively, for regu-
lating banking business, and yet the
responsibility is thrown on the dlrec-
tors Np director would like to take
such a responsibility as ig envisaged
in thig clause, The position of the
directors is made very onerous im the
case of all banking concerns, simply
because of the happenings in a parti-
cular part of the country. I am afraid
fhis will create a lot of reper:ussions
on banking institutions in {he country.
I therefore feel that this clause should
be dropped.

Shri A. C. Guha; If you would per-
mit me for a,minute, I would like to
say that the two cases the hon, Member
hag mentioned only strengthen the
argument for making more stringent
provisions. In these two cases, the
claims were settled at a low rate, not
because the claims were cxaggerated,
but because the legal provisions were
inadequate, It was not possible 10
press the claims further, under the
present legal provisions. That is why
these two claimg had to be settled at
a somewhat low rate, It only
strengthens my argument for making
more stringent provisions in the law.

Mr. Chalrman: I shall now groceed
to the new Section 451.

silrl A, C. Guha: I beg to move:

In page 8, line 32, for “require in"
substitute “reasonably require in con-
nection with”.

In page 8, lines, 34 and 35, omit
“and if the director or uther officer
fails to do so, he shall be guilty of
contempt of count”.

Mr. Chairman: Amendment mcved:
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In page 8, line 32, for “require in”
substitute “reasonably require in con-
nection with".

In page 8, lines 34 and 35, omit
“and if the director or other officer
fails to do so, he shall be guilty of
contempt of court”.

*
Shri K., K. Basu: Will the hon.
Deputy Minister explain why he is
moving these amendments?

Mr. Chairman: Of all hon. Mem-
bers of the House, the hon. Membei
Shri K. K. Basu understandg best
why these amendmenfis are being
moved. It is now nearing six o'clock.

Shri A, C. Guba: With your permis-
sion, may I speak for g minate, Sir?
We feel that there ig a certain amount
of misgiving in the banking ecircle,
and we do not like to scare away the
good directors from the hanking or-
ganisations. We have therefore n/de
the provision somewhat softer, but
I think it will be as effective as before,
for our purpose,

Shri K, K. Basu: Omr a point of
clarification, Sir? The first amend-
ment moved by the houn., Deputy
Minister restricts to some extent the
right of the court to ask for the help
of the directorg or the promoterg of
the banking company which i3 in
liquidation. But why does the hon.
Minister want to move his amend-
ment seeking to omit the words ‘and
if the director or other officer fails
to do so, he shall be guilty of contempt
of court’, in page 8, lines 34 and 35.
In case the directorg or promoterg fail
to co-operate with the court, what is
the penal provision to deal with
them? I can understand that there
may be genuine cases, where the
directors or other officers may not
be in a position to come to the help
of the official liquidator. DBut when,
as proposed, by the hon. Minigter in
hig first amendment, the court re-
quireg reasonably the help of the
directors or other officers, and the
directors or other officers fall to co-
operate with the court, what is to be
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done? The term ‘reasonably require’
means that the requirement should be
justiciable im a court of law, If it is
unreasonable, the director or officer
concerned may come to the court and
say, this is unreasonable, and so I
am not going to comply with the re-
quest. But it it is reasonable, and
the director or other officer concerned,
fails to co-operate with the offlcial
liquidator, and if this provision that
he shall be held guilty of contemptl of
court is deleted, what will be the re-
medy 1o proceed against such per-
sons?

6 rp.M,

Shri A, C. Guha: In such cases,
the director or the official shall be
dealt with ag in other cases. It will
be the inherent right of the High
Court to take necessary action against
such directors.

Shri K. K. Basu: How can it be?

Shri R. K. Chandhurli: Under what
law? (Interruption)

Shri K. K. Basu: If he is subordi-
nate to the High Court, then the High
Court might take action. But if he is
not an official of the court, I do not
know how action can be taken.

Shri A. C. Guha: He will bz z'ta-
ched to the High Court. He will be
an official of the court.

Shri R. K, Chaudhuri: Under sec-
tion 188, disobedience of law to be..

Mr. Chairman: I will put it to the
vote of the House.

The question is:

In page 8, line 32, for “require in”
substitute “reasonably require in con-
nection with"”.

The motion was adopted.
Mr. Chairman: The question is:

In page 8. lines, 3¢ and 35, omit
*and if the director or other
officer fails to do so, he shall be guilly
of contempt of court”

The motion was adopted.
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Mr. Chalrman: [ proceed now to
43J.

Shri R. K. Chaudburi: 1 wish to
say something about it. 1 want 1o
oppose it,

Shri Tek Chand: 1 wish to say
something on it.

Mr., Chairman: First of oll, let the
amendments be moved.

Shri Tulsidas: Sir, I have my
amendment No. 13.

Shri Mulchi.ud Dube: Sir, I move
amendment No. 31,

Shri Tulsidas: Sir, 1y amend-
ment is very simple.

In page 8, line 32—

jor “as he may require” substitute
“as can be reasonably expecled of
him".

There is a cerlain mistake. This
‘him' might be understood for liquida-

Mr. Chairman: Which is 1this
amendment? We have already finish-
ed 451. We are on 45J now,

Shri Tulsidas: All right.

Mr. Chairman: Has he got any
amendment to 45J7

Shri Tulsidas: Oh, yes. Amend-
ment No. 72.

Shri Mulchand Dube: I beg to
nove:

In page 8, line 42, add at the end
“or by its auditors”

Sir, 45J gives the High Court
special powers for punishing offences
committed by banking companies.
But auditors are left out from the
operation of this clause. I do not
understand why thig is so. It mey
be that the framers of the Bill thought
that offences committed by auditors
were not covered by the Banking Com-
panies Act. My submisslon is that
section 46 of the principal Act 15 wiade
enough to cover offences committed by
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auditors also. Section 46 (1) runs os
follows:—

(1) “Wherever in any return,
balance-sheet or other document
required by or under or for the
purposes of any provision of this
Act, wilfully makes a statement
which is false Iin any material
particular, knowing it to be false,
or wilfully omits to make a
material statement, shall be
punishable with imprisonment for
a term which may extend to thrce
years and shall also be liable to
fine",

Now, the auditor is a person who
is required to submit a report under
gection 30 of the Act and that report,
slong with the accounts and balance
sheet, forms part of the record and
has to be submitted to the Reserve
Bank. Therefore the auditor also is &
person whgo is required to do some-
thing for the purpose of the company
and if he makes a false statement wil-
fully, he could be brought under sec-
tion 46 of the Act and, therefore, the
provisions of section 45J could also be
made applicable to him.

Shrl Tulsidas: I beg to move:

(i) In page 8, for lines 36 to 42
substitute—

“45J. Special provisions for
punishing offences in relation to
banking companies being wound
up.—(1) All offences in relation to
winding up alleged to have been
committed by any person whn?
has taken part in the promotion
or formation of the banking com-
pany which is being wound up or
by * any director, manager or
officer thereof which are punish-
able under this Act or under thte
Indian Companieg Act, 1913 (VII
of 1913), shall, notwithstandinug
anything to the contrary. contain-
ed in that Act or the Code of
Criminal Procedure, 18908 (Act V
of 1808) or in any other law for
the time being in force be taken
cognizance of and trled by a
Judge of the High Court other
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than the Judge for the time being

dealing with the proceedings for

the winding up of the banking

company.”;

(il) in pages 8 and 9, omit lines 45
to 49 and 1 to 24 respectively, and

(iii) in page 9, line 25, for “(5)"
substitute “(2)".

Sir, there is no reason why proceed-
ings in regard to offences in relation to
banking companies should be tried in
a summary way. Section 45J is not
based on the recommendations of the
Committee. It is entirely new. There
is no recommendation of the Com-
mittee of this nature. I do not see any
reason why this sort of summary trial
should be brought in. If the trial is to
be in a summary way then the trial
should be by a judge other than the
judge dealing with the winding up
proceedings of the company. The
judge in charge of these proceedings
should not have seen the reports of
the liquidator and so he should not
hear the case. That is my amend-
ment. I have moved my entire
amendment.

Mr. Chairman: Amendment moved:

(1) In page 8, for lines 36 to 42 sub-
stitute—

“45J, Special provisions for
punishing offences in relation to
banking companies being wound
up—(1) All offences in relationto
winding up alleged to have been
committed by any person who has
taken part in the promotion or
formation of the banking company
which ig being wound up or by any
director, manager or officer there-
of which are punishable under this
Act or under the Indian Com-
panjes Act, 1913 (VII of 1913),
shall, notwithstanding anything
to the contrary contained in that
Act or the Code of Criminal Pro-
cedure, 1898 (Act V of 1888) or in
any other law for- the time being
in force be taken cognizance of
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and tried by a Judge of the High

Court other than the Judge for

the time being dealing with the

proceedings for the winding up of

the banking company.”;

(il) in pages 8 and 9, omit lines 45
to 49 and ] to 24 respectively; and

(iif) iIn page 9, line 25, for “(8)"
substitute “(2)".

I do not know what modification the
hon. Member wants,

Shrl Tulsidas: I have put in an en-
tirely new sub-clause,

Shrl R, K. Chaudhuri
Mr. Chairman: I will call upon the
hon. Member when we have finished
with the amendments. Shrl Guha,

does he propose to move his amend-
ment, No. 37

Shri A. C. Guha:
to move:

Tose—

Yes, Sir, I beg

In page 9, line 48, after “may"” insert
“‘also”,

Mr, Chairman: The question is:

In page 3, line 48, after “may” insert
“‘algo".

Shrl R. K. Chaudhuri: Sir, I rise
to oppose this clause altogether. I
submit, Sir, that the object with

which this Bill has been introduced in
this House will not be hampered in
the least by a total omission of this
clause, On the other hand, it will re-
volutionize the whole idea of criminal
jurisprudence and the ideg of justice
if thig ig allowed to be retained in
this Bill.

As regards the first paragraph of
this clause, you are going to rake up
a dead case for an offence or a fancied
offence which might have been com-
mitted 20 years ago when the com-
pany was formed. After 20 years
when the company is wound up Yyou
are going to rake up the case and go-
ing to try him in a summary way.
That is against all considerations of
justice, Then, Sir,.......
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Shri A, C. Guha: May I point out
one thing, Sir? Amendment No. 3
is in relation to section 45K and not

+ 45J which is now under discussion,

Mr. Chairman: We are now on 45J.
Thig ig with reference to 45K, in page
9, line 41. So, this will not be taken to
have been moved at this stage.

Shri R. K. Chaudhuri: Then Sir,
we come to sub-section (3). It |is
against all canons of justice. It is
said, the Court need not summon any
witness, if it is satisfled that the evi-
dence of such witnesg will not be
material.” The whale question for the
court to decide is whether a particu-~
lar piece of evidence if given by any
witness will be relevant or not to the
proceeding, There ig no provision of
law anywhere where <the word
‘material’ has been used instead of
‘relevant’. Sir, I know in the Criminal
Procedure Code there ig a provision
that if a witness is summoned for
mere frivolous or vexatious reasons,
then the court may refuse to summon
that witness. There iz no provision
anywhere whereby you can refuse to
summon a witness because in your
opinion, than is in the opinion of the
trying judge the witness may not be
material. We have got to look at this
clause on thig background. Here the
High Court Is a complainant in any
event. The High Court takes cogniz-
ance of the case; the High Court de-
cides whether a particular case is to
be tried in a summary way or in a
regular way: the High Court, over
and above that, 1§ given the power to
refuse to summon any witness, because
the High Court, which is trying the
casge, thinks that the evidence of that
witness may not be material. What
is more? The High Court will decide
whether a particular case will be ap-
pealable, The law of the country will

“make no such decision; the law of
the country hag no voice, but the High
Court will decide whether a particular
case should he triled in a summary
way or not, whether the witness should
be summoned or not. Supposing the
case is taken cognizance of and tried.
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by a Judge of the High Court, who
has himself investigated into the whole
case and come to a particular con-
clusion, then if the party wishes to
have that case transferred to another
Couri—ordinarily under section 526 of
the Cr. P. C., whenever you notify to
the Court your desire to move for a
transfer of your case from one court
to another, the case ig automatically
adjourned till the transfer petition is
disposed of—the Court ig competent
to refuse to adjourn the case. Is it
doing justice? Here you are bringing
up old cases, hunting out old cases
and you are trying them in a summary
way. Already one is facing a great dao-
ger in a summary trial and when he
wants to heve his case transferred
to another court,—that court will pro-
ceed with the case and de-
tiver its judgment and the man
may be committed. Look at this
clause from the background which 1
have placed before you. On the other
hand, do you think by omTtting this
clause. the object of the Bill will be
hampered in any way. Therefore, I
submit that for the sake of justice we
should not have this clause altogether.

Shri Tek Chand: Mr. Chairman,
the provisiong contained in Clause
45] being pivotal deserve %o be re-
cast and remodelled. You will find
that early in this provision, the High
Court has been conferred the power
to try, in a summary way, any offence
alleged to have been committed with
regard to a banking company, but
later on the proviso takes away the
power that it has conferred by say-
ing—

“Pravided that offence is one
punishable under this Act or
under the Indian Companies
Act......."

The difficulty is this. An offence can
be committed under aqther laws—there
may be cases of embezzlement, mis-
appropriatioz or of forgery. BSerious
offences ran be committed by these
persuns under the Indian Penal {Lade.
Therefore, it ig desirable that plenary
powers should be given to the Hign

68 P. 5. D.
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Court wherever oflences are coin-
mitted, whether under this parti-
eular Act or under the Indian Com-
panieg Act or under the Indian Penal
Code, relating to a banking company
or its winding up.

Secondly, my contenion is that the
provision is rather ineflectual almost
in entirety., The High Court can
exercise power or take action against
a Director, against a manager or
against an officer, but not against a
debtor, who really has in comnivance
with the bank’s manager or director,
deprived the bank of its large funds.
The ill-gotten gains of that debtor,
which are responsible for the downfall
of the bank, remain untouched, and
there can be mo action against that
debtor. Nothing can be done by the
High Court in the exercise of itz sum-
mary powers against that debtor.
The man who is really responsible for
relieving the bank of its money and
for causing very serious hardships to
the shareholders and tg the depositors
-—that manr remains untouched. My
submission, therefore, ig that the
summary power that is conferred uponu
the High Court should bring within
its ambit persons who are directly
responsible for creating the difficulty;
whether they bhappen to be outsiders
or the employeeg or the directors of
that bank or auditors, etc.

Lastly, Sir, the fears that have been
expressed by Shri R. K. Chaudhuri,
to my humble way of thinking, are
a little illusory, because the High
Court Ig not compelled to decide in a
summary manner, There ig that pro-
vision: “The High Court may, if it
thinks fit". In cases which require
recording of evidence. In cases of in-
tricacy—in those cases. it is open for
the party to convince the High Court
that it iz mot a fit case to be decided
summarily. Otherwise, so far ag cri-
minal jurisprudence is concerned... ..

Shri B, K OChaadhuri: Wherever
small banks come under section 260
of the Criminal Procedure Code, the
list of the offences ig already there.
Here, 'the law layg it down what ac-
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cused are to be tried summarily.
Whereas, under section 404 of the
Criminal Procedure Code, appeals will
lie. Why should you leave it to the
court? The legislators here should
lay down the provisiom.

Shri Tek Chand: My hon. {riend
seems to lose sight of the provisions
which lay down that “The High Court
may, if it thinks fit.” Not, “shall, in
any event.” Therefore, fﬁough .the
High Court has the power—whether
it should exercise that power or no"—
it has a discretion, and it is not . amw
arbitrary discretion, It is a judicial
discretion, and before that power _is
exercised one way or the other, it will
be open to the parties to persuade or
dissuade :he High Court for or against
the exercise of that discretion. There-
fore, my view is that section 45J
should be recast so as to bring within
its compass. such persons as are like-
ly to cause serious losg to the bank
and to commit offences other than
those committed under these two Acts.
It may be possible that to a cer-
tain extent it raises the difficulty
created by the earlier clause, but on a
careful scrutiny, you will find that it
is different altogether, because it says
that “when trying any such offences
as aforesaid, the High Court may also
try any other offence not referred to
under sub-section (1) which ig an
offence with which the accused may.
under the Criminal Procedure Code,
be charged at the same trial” ‘That
is a different matter altogether and,
therefore, my suggestion to the hon.
Deputy Minister is that he should
examine this matter and make its
scope wider than it is.

Shri U. M. Trivedi (Chittor): 1
chall not take a long time, What 1
wish to say is, here. we are returning
to the old barbaric times. Formerly, in
England, there wag a law that if a
man went bankrupt, he was to be
hanged,. We now want that if a
banking company wemt bankrupt,
every director must be hanged., It is
something like that. We are calling
ourselves very progressive, and we
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want that even if a man was indebted,
he should not be put in jail unless it

is proved that he has means
to pay and does no: pay be-
‘fore he is put in jail. And the

insolvency law used to come to the
rescue of the person who was not
able to pay. Here, we are going to
‘he barbaric days in this manner by
providing that not only you will pay
-—pay without limitation—but you will
go on paying, you will pay, your son
will pay or your son's son will pay.
According to the Hindu Law, the
liability will continue, But apart
from that, you say you go to jail, and
go to jail in this way: you are going
to be tried without being heard, with-
out being heard in a judicial way.
The wordingg used are very gtrong.
If you will read this clause 45J, you
will find that the High Court will have
power to refuse to hear. Herz it is
“The High Court need not summon
any witness, if it is satisfied fhat the
evidence of such witnesg will not b»
materialy How are you going to
satisfy the court about what evidence
the man is going to give? Are you
going to file an affidavit to tell the
court what he is going to say? How
are you going to move the court to
decide tha: the evidence is material
or not? Then again, they have the
discretion not to summon any wit-
nesses, if they are satisfled that the
evidence of such witnesseg will not be
material. To decide in sdvance whe-
ther the evidence that would be ten-
dered by a witness is relevant or not
is one thing. but to provide before-
hand whether it is material or not is
& queer procedure. [ do not know how
this sub-clause has been drafted in
this manner.

Then, my hon, friend Mr. Tekchand
was suggesting that it is not that the
High Court will try every case sum-
marily. But you are giving nower for
summary trial. Even if a .Judge
agrees to try according to law, accor-
ding to the ordinary pracedure, in
High Courts like Calcutta. Bombay
and Madras, where jury trial is incum-
bent, is mandatory ag provided for in
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the Letters Patent and in the Criminal
Procedure Code, he cannot do it.
"Thus, you will set at naught the
whole procedure of jury trial for a
man because he had the misfortune
of being at one time or other a
director of a Banking Company. This
indicates very clearly that your whole
idea is to concentrate upon what you
call summary trial and you will not
even afford the unfortunate man a
chance of proper trial,

I am not at all fond of using strong
language, but I cannof help saying, as
1 said in the beginning of my speech
this iz entirely a .barbaric procedure.
As 1 said, yesterday, Sir, I do not
want 10 oppose thig measure, but this
one provislon alone strikes me as
entirely vindictive and not based
upon any principles of justice. 1
would therefore suggest to the hon.
Deputy Minister to look into thig pro-
vision carefully, and even now - see
his way of dropping the provision re-
garding summary trial, particularly
this sub-clause; “need mot summon
any witness, if it ig satisfled that the
evidence of such witness will not be
material;”.

.

Shri A. C. Guha: May I interrupt
ihe hon. Member for a minute? Mem-
bers have become so eloquent about
this provision, But may I draw their
altention to the existing provision in
the Indian Banking Companieg Act
which practically lays down every-
thing that we have got in this new
provision?

Dr. N. B. Khare (Gwalior): Two
wrongs do not make a right!

Some Hon. Members: It is not
wrong at all!

Skxt A. C. Guba rose—

Mr. Chalrman: May I point out to
the hon. Deputy Minister that he will
have his opportunity. Let the hon.
member who is on hig legs finish,

Shri Debeswar Sarmah: Sir, I would
request you to give ug an opportunity
to have our say. Thig is a very salu-
tfary and necessary provision.
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Mr, Chairman: ] do not know what
the hon. member means by requesting
the Chair to give a chance to
everybody to have his say. The de-
bate hag to be regulated.

Shri U. M. Trivedi: 1 am thankful
to the hon. Minister for suggesting
that all these provisions are 1o be
found in Section 45C of the present
Act.

Shri R. K. Cbaudhurl: Then why
do you want this provision? Omit it.

Shri A. C. Guha: If you Wi per-
mit me I will read out the provision.

Mr, Chairman: Even if the provi-
sion is there, the hon. member is justi-
fid in rai_sing his objection.

Shri U, M. Trivedi: The position is
this. In the original Act the ‘Court’
was not the High Court; here it is
defined as the High Court. You put
it in the hands of such a powerful
tribunal that the person has no fur-
ther recourse left. In the case of trial
by any ordinary court he can go {o
the High Court and get things set
right.

Shrl A. C. Guha: There also he has
not understood it correctly, The very
first line says that court meang the
High Court.

Shri U. M, Trivedi: That is what
I am saying.

Shri A. C. Guha: According to the
existing Act also.

Shri U. M, Trivedi: No, no. It
says: “Court” meang the Court having
jurisdiction under the Indian Com-
panieg Act, 1913,

Shri A. C. Guha: It says:

“Court deflned.—In this Part
and in Part III, ‘Court’ means the
High Court. ..... .ete."

The Parliamentary Secretary to the
Minister of Fimance (Shri B, R.
Bhagat): Perhapg the hon. Member
is looking into something else.

Shri R. K. Chaudhuri: Perhaps the
hon. Minister has not read the two
things side by side.
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Mr, Chairman: The hon. Member
will proceed.

Shri U. M. Trivedi: Whatever it
- may be, if you have done it already,
that also was wrang. If you want to
perpetuate this wrong, T say it |is
wrong.

My only submission is this. You
say under clause (3) (b) that the
High Court shall not be bound to ad-
journ a trial for any purpose unless
such adjournment is, in the opinion of
the High Court, necessary in the in-
terests of justice, You are trying a
man. It is not only in the interests of
justice but in the interests of the ac-
cused also that you may have to ad-
journ the case. Why should you put
any bar or check upon the powers of
adjournment which ordinarily every
court possesses?

Under section 46 of the Banking
Companies Act the penalty provided
for may extend to three years. Ordi-
narily all offences which. are punish-
able with three years’ imprisonment
are what we call cognizable offences
and there mus: be a regular trial
Even in respect of offences under the
Defence ot India Rules or under
our Essential Supplies (Temporary
Powers) Act a man ~an have a regu-
lar trial. A black-markeler can have
a regular trial;, a social offender can
have a regular trial. But here a man
who has done merely a sort of civil
offence of a quasi-criminal nature is
sought to be denied zhe ordinary prin-
ciples of justice.

I would therefore make an urgent
request that even if this whole thing
has been going on for a number of
vears. they will have to look into it
and see if they can remedy such state
of things. ’

Stei Debeswar SBarmah: May [ zav
a word on this?

Mr, Chairman: It is 6-30.

Shri Debeswar Sarmah: In on2
minute I want to say that this provi-
sion does not go far enough. In spite
of the provision being there under the
Banking Companies Act there are
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swindlers. It is extremely difficult to
get round swindlers, particularly those
we come across in Calcutta. My hom.
friend says that we are receding to
barbaric times. How are we to deal
with modern swindlers? These provi-

,‘sions do not go far enough and 1 have

a grouse against them, on this ac-
count. The embezzlers in collusion
with the officers embezzle and
swindle money. Our Provincial Cong-
ress Committee had g deposit of
Rs. 49,000 in a bank in Calcutta. The
bank went into liquidation: When we
go and ask for money or take steps
to get a portion, say Rs. 200 or 400,
they refuse to pay us anything be-
cause they can approach the Calcutta
High Court and it is a great distance
from Assam. I say. Sir, that this pro-
vision does not go far enough. I am
surprised to find that my honm. friend
Shri R. K. Chaudhuri is saylng some-
thing knowing full well that the back-
bone of the poor middle classes in his
constituency has been broken and the
swindlerg have lifteq about Rs. 12
crores.

Shri R. K. Chaudhuri: You remind
me of the days of Rowlat.

Dr. N. B. Khare: It is already half
past six.

Shri A. C. Guha: I have already
stated ihat this is practically word for
word reproduced.

Shri R. K. Chaudhuri: Then, why
do you want it?

Shri A. C. Guha: The whole para
in the Banking Companies Aci has
beer. reproduced, as the Part IIIA has
been recast. ! de not think any havoc
has been created. [ hope the House
will not object to it.

Mr. Chairman: I shall put the two
amendments to the House.
The question is:
In page 8, line 42, add at the end
“or by its auditors”.
The motion was negatived,
Mr. Chairman: The question is:

(i) In page 8, for lines 36 to 42
substitute—



1327  Banking Companies

“45J. Special Provisions for
punishing offences in relation to
banking companies being wound
up. (1) All offences in relation
to winding up alleged to have
been committed by any person
who has taken part in the promo-
tion or formation of the banking
company which is being wound up
or by any director, manager or offi-
cer thereof which are punishable
under this Act or under the Indian
Companies Act, 1913 (VII of 1913),
shall, notwithstanding anything
to the contrary contained in that
Act or the Code of Criminal Pro-
cedure, 1898 (Act V of 1898) or
in any other Jlaw for fhe time
being in force be taken cogniz-
ance of and tried by a Judge of
the High Court other than the
Judge for the time being dealing
with the proceedings for the wind-
ing up of the banking company.”;

(ii) in pages 8 and 9, omit lines 45
to 49 and 1 to 24 respectively; and

(iil) in page 0, line 25, for “(5)"
substitute “(2)".

The motion was negatived.

Mr. Chairman: I shall put the
clause when the other amendments

568 P, S. b.

2 DECEMBER 1853

(Amendment) Bill 1328

are put. The House has to be ad-
journed. I have ngo objection to com-
tinue it the House wishes to continue.
1 for one would have liked all the
clauses to be put through.

Some Hon. Members: No, no. Im-
possible,

Mr. Chairman: I have to make an
announcement. After this Bill is
over, the Bill relating to Ancient and
Historical Munuments will be taken
up.

Shri D. C. Sharma: After that?

Mr. Chairman: Tomorrow, the other
Bill relating to Acient and Historical
Monuments will be taken up.

Shri K. K, Basu: That would come
Arst?

Mr. Chairman: No. We shall go on
with thig Bill and after ¥ is finished,
we shall take up the other Bill. The
House will now stand adjourned till
1-30 tomorrow,

The House then adjourned till Half
Past One of the Clock on Thursday the
3rd December, 1853.





