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manner that is beneficial to the grow-
ers, the consumers, labour and every
other party atfected. 1 appreciate the
thorough support which has been
given to this Bill.

Mr. Chairman: The question is:

“That the Bill, as amended, be
passed.”

The motion was adopted.

R —— e .

VINDHYA PRADESH LEGISLATIVE
ASSEMBLY (PREVENTION OF DIS-
QUALIFICATION) BILL

_.Shri Punnoose (Alleppey): I would
like to make a submission before the
hon. Minister moves the Bill,

Mr. Chairman: How can he do so
before the Bill is moved?

Shri Punnoose: I have a point of
order.

Mr. Chairman: What is the point of
worder?

‘Shri Punnoose: This Bill was in-
cluded in the list that was placed be-
fore the Business Advisory Com-
mittee. When it met last, the Com-
mittee set apart time for only some
important Bills and with regard to
a few other minor Bills they were ex-
pected to be moved as and when time
permitted. With regard to this parti-
cular Bill, strong oppaosition was raised
by many Memnbers of the Business
Advisory Committee and we were giv-
en to understand—although not in a
very formal way—that it may not be
moved at all. The Whip of the Con-
gress Party who was present at the
m%tmf told us that he would think
about it. Now, having once brought
it up before the Business Adviso
Committee I believe it was only fair
that the Committee should have been
consulted once again before bringing
the Bill before the House.

Mr. Chairman: From what the hon.
Member has said, I understand that
there was no specific agreement that
the Bill would not be taken up.

Shrli Punngose: There was no speci-
fic agreement.

Mr. Chairmamn: In the absence of
an agreement, I do not know on what
the hon, Member relies for his conten-
tion that this Bill should not be pro-
ceeded with,

9 MAY 1953 Legislative Assembly (Pre- 6282

vention of Disqualification)
Bill

Shri_ H. N. Mukerjee: (Calcutta
North-East): On a point of clarifica-
tion, Sir. I happened to be present
at the meeting of the Business Ad-
visory Committee. =~ What happened
was that, we decided to take up cer-
tain major Bills, whose importance
the Government emphasized, and we
allotted certain days for the discus-
sion of those Bills. Government said
that, to prevent the House finding it-
self without any employment in case
a particular Bill is_discussed and the
discussion is completed before time,
we may have a few other minor Bills.
As far as this Vindhya Pradesh Legis-
lative Assembly (Prevention of Dis-
qualification) Bill was concerned, we
expressed our strong opposition to its
being brought forward in this ses-
sion, and the feeling of the Business
Advisory Committee definitely was
that this, being a major Bill with
ve major signification, should not
bergrougi'nt forward before the House.

Shri P. T. Chacko (Meenachil): I
would like to say a word, because
what happened in thc Busines Ad-
visory Committee has been misrepre-
sented to a great extent. It is true
that some of the Members of the Com-
mittee were against the introduction
and the consideration of this Bill.

[Mgr. DepuTY-SPEAKER in the Chair]

But I am sure that even at that time
the hon. Minister of Parliamentary
Affairs and the Government's spokes-
men were expressing their strong
vpinion that this Bill should be tak-
en up in this session itself.

Shri P'unnoose: In that case, I have
to make a further submission.

Mr. Deputy-Speaker: Before tha
let me make the position clear.
course, I was present in the Com-
mittee. I find from_ the Parliamen-
tary Bulletin—Part II dated the 17th
April 1853 the following mention:

“The Committee were inform-
ed that Government considered
that the following 15 Bills should
be passed before the current ses-
sion concluded....”

and the Vindhya Pradesh Legislative
Assembly (Prevention of Disqualifi-
cation) - Bill featured as item No. 7
in the list that was given. What we
dia 11 the Committee was that we
agreed ugpn a time-table for the dis-
cussion of the Bills that were refer-
red to in the Bulletin, and for the
Estate Duty Bill we had agreed to the
gllotment of five days, far as this
Bill was concerned, if it could be
taken up, we felt, it could be taken
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up. We did not fix any particular
‘time. No doubt, some hon. Members
said in the Committee that no time
«could be fixed and if it was taken up,
‘they would go on opposing it and
even filibustering it. attribute no
motives. It is open to them to accept
-or not to accept or throw out the Bill.
The point ig that we did not fix any
time-table for it. So, if we can get
it through and find some time for it,
‘there is nothing preventing the House
from taking it up. All that we did
not do was to fix up any time with
respect to the other Bills than the
ones for which definite allotment of
time had been made, That does not
mean that this Bill ought not to be
brought forward today. We never
understood that it ought not to be
brought forward. There was only an
cxpression of opinion on the part of
some hon., Members who sai that
they were opposed to this Bill, By all
means, it is open to them to oppose it
and carry the House with themselves.
That does not mean that we ought not
to take up this Bill.

12 Noow

Shri H. N. Mukerjee: I can recall
to you that when this particular cir-
cular was sent to all Members of
Parliament, objection was raised on
the floor of the House by Members
belonging to certain parties other than
my own that the Advisory Committee
had not agreed to take up these Bills
as being ones likely to be considered
in this session. On that occasion, on
behalf of Government a statement
was made that these other additional
Bills, apart from the first five, were
includ only in order to have a
safeguard against Parliament having
nothing to do on its agenda in case the
first five Bills were completed before
time. Government gave a more or
less implied assurance—if it was not
a lformal assurance—that no major
Bill with any major signification
would be brought forward. In the
meeting of the Business Advisory
Committee, the representatives of the
different parties in the House includ-
ing, of course, some Members of the
Congress Party expressed their mis-

ivings in regard to this particular

ill, particulerly because of the very
serious  constitutional __signification
which attaches to it. Naturally, we
expected that Government would not
bring forward -this Bill at the fag end
of the session and try to rush it
through, when it raises such serious
repercussions.

The Prime Minister and Leader of
the House (Shri Jawaharlal Nghru):
May I say a few wo Sir? The
hon. Member has ref to_what I
said on a previous occasion. I do not
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know what relevance that has, be-
cause this particular Bill was includ-
ed in the essential ones. So, the non-,
essential ones which were added on
do not make any difference.  The
hon. Member may have certain views
about this Bill which may be at
variance with ours. We know that
this is a necessary Bill, an urgent Bill
and an important Bill, about which
the law is hundred per cent. clear.
The hon. Member must study the law
carefully, because it has to be ap-
proached from a legal point of view
as much as it is approached from any
other point of view. We think that
the law is completely clear. We
have gone into that with the greatest
care, and I really do not see why,
simply because some hon. Members
have some misgivings about it, a large
number of other hon. Members who
have no misgivings should not pro-
ceed with this Bill,

Shri Punnoose: I think the hon.
Prime Minister has not understood the

osition properly. We said that this

ill had been brought before the Busi-
ness Advisory Committee and there
was an understanding that this would
not be pressed.

Shrl‘P. T. Chacko: There was no
such understanding.

Shri Punnoose: It was not said at
that time that this was a necessary
Bill or an urgent Bill and that it
should be passed immediately. Fur-
ther, since you, Sir, have tried to ex-
gress the views that came up in the

ommittee, may I add that you were
not there at that particular time and
the hon, Speaker who was there ex-
pressed himself very strongly against
this Bill being brought before the
House. He said that it was improper.

The Minister of Parliamentary Afl-
airs (Shri Satya Narayan Sinha): It
is absolutely Incorrect. No such
thing was said.

Mr. Deputy-Speaker: No more argu-
ments are necessary. The acting
Leader of the Communist Party has
alread s%oken. and I have allowed
one other hon. Member also to express
his objections. So far as this matter
is concerned, the position is clear, In
the Business Adviso Committee,
Government expresselc-ly fhemselyes as
being anxious to see that this Bill was

ot through dur this session. Un-
ortunately, hon. Members do not
understand the scope of the Business
Advisory Committee, They should
bear that in mind. When a number
of Bills have to be placed before the
House, and when vernthent is in-
te: or wants that some Bills
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should be got through urdgently, natu-
rally we meet in the Advisory Com-
mittee so that, with the approval of
the various Leaders of the different
Groups, we may find out what exactl
would be the time necess; for eac
Bill, lest there may be an 1mpression
that Government were trying to see
a Bill through much  earlier than
warranted or were trying to rush it
through. Therefore, we sit together
in the Committee and if we find that
the Government wants a set of Bills
to be taken up, we try to allot time
for the different Bills. Thereafter,
with the consent of the House, the
Chair decides that so much time will
be allotted for the first reading, so
much for the second reading and so
much for the third reading, and so
on.

It was never intended that so far
as this Bill was concerned, it should
be given up. As a matter of fact, in
a subsequent Parliamentary Bulletin
issued on the 2nd May 1853, this parti-
cular Bill was put down as item No. 8
So far as I am able to see, Govern-
ment was anxious, in the Business Ad-
visory Committee, to see that this
Bill was got through, but some of the
Members were opposed to it.  Of
course, on principle, they are entitled
to oppose it, but at no time was it said
that this Bill would not be taken up.
If the Government wants, it is open
to it to bring a Bill, If it is a question
of the House being taken by surprise,
or sufficient notice not being given,
etc, that is another matter.  But,
otherwise, the Business Advisory
Committee can only go so far as to
say that with respect to a particular
Bill they agree to so much time being
spent. Even then, the House has to
approve of it, and then the time-table
is adhered to. It does not stand in
the way of Government bringing for-
ward any important Bill and saying,
“we will push out all these and pro-
ceed with this”. The Speaker will
only take care to see that there is no
element of surprise and that sufficient
time is given for discussion. But so
far as this matter is concerned it has
been sufficiently long on the Order
Paper. Hon. Members are at liberty
to express their views, oppose an
carry on discussion on that matter. 1
will allow this Bill to go on.

The Minister of Home Affairs and
States (Dr. Katju): I beg to move:

“That the Bill to declare certain
offices of profit not to disqualify
their holders for being chosen as,-
or for being, members of the
Legislgtive Assembly of the State
of %indhya Pradesh, be taken in-
ta consideration.”
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I am aware that this matter has.
given rise to some controversy.

Shri H. N. Mukerjee: May I rise on.
a point of order, even before this Bill
is taken up? I submit that this Bilk
is out of order because, I submit, that
in clause 4 this Bill refers to certain
members of the Legislative Assembly
of the State of Vindhya Pradesh who-
are mentioned in a Schedule attached
to the Bill. As far as these people
are concerned, these gentlemen men-
tioned in the Schedule, the President
had issued a notification after refer-
ence to the Election Commission which
determined that these people suffer
under a disqualification of the mem-
bership of the Assembly concerned.
After the President had issued this

. notification, the notification was read

by the Speaker of the Vindhya Pra-
desh Legislative Assembly and the
twelve members of the Assembly
concerned ceased from that point of
time at any rate to_be members of the
Vindhya Pradesh Legislative Assem-
bly. The President's order was pub-
lished on the 31st of March 195?. I
have not got the date when the Presi-
dential notification was announced by
the Speaker in the Vindhya Pradesh
Legislative Assembly, but that must
have been a few days after the 31st

- of March 1953. My submission is that

these persons are no longer members
of the Legislative Assembly of the
State, in the sense that it is
quite beyond our jurisdiction to
sort of whip up a dead being into
life, so to speak, to make non-mem-
bers of the Legislative Assembly
members of the Assembly by a sort
of retrospective legislation which is
almost a record in constitutional his-
to‘rir. I submit therefore that this
Bill, referring as it does, to certain
members of the Legislative Assembly
of Vindhya Pradesh who do not exist
as members of the State Assembly of
Vindhya Pradesh, is out of order.

Shri Algu Rai Shastri (A garh
Distt.—East cum Ballla Distt.—West),
You cannot revive the dead.

Dr. Katju: It is really not a point

of order ause it is the substance
of the Bill itself. Clause 3 of the
Bill says:

“It is hereby declared that the offi-
ces of members of any District Advl-
sory Council shall not disqualify, and
shall be deemed never to have dis-
qualified, the holders thereof for_ be-
ing chosen as, or for bem%, members
of the Le_glsfatwe Assembly of the
State of Vindhya Pradesh”.
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Then in clause 4 it is set out: “For
the removal of doubts”—inasmuch as
twelve members had been declared
to be disqualified because they had
+ been members of the Advisory Coun-
cil, therefore they were by name de-
clared and_ they are now sought to
be declared to be vprogerly ualified
members of the Vindhya radesh
Legislative Assembly.

It is open to the House either to
the Bill or not to pass the Bill,
ut it does not raise a point of order
as to whether it is within the compe-
tence of the House. That is a point
to be considered, but I submit no point
arises for any declaration by the
Deputy-Speaker as such or by the
Speaker as such.

When I come to the merits and the
House hears, if it so desires, the At-
torney-General there will be abun-
dant authority produced that we have
followed precedents exactly in point
where something has happened of a
similar kind and it was thought that
the best and the only formula
and legal procedure was to provide
in the manner in which we are going
to do now. That is my answer.

It is not a question of order but of
the substance of the Bill itself.

Shri K. K. Basu (Diamond Har-
bour): If you read clause (3) of arti-
cle 101 along with article 102 it speci-
flcally says that “if a member of
either House of Parliament becomes
subject to any of the disqualificatiors
mentioned in clause Y1) of article
102" immediately he ceases to be a
member and his seat becomes vacant.
So the whole point is this. And once
a seat becomes vacant there is only
one method provided for filling it. The
Constitution provides that that seat
can only be filled up by election. So
from the dpomt of time when the
President declared that they were dis-
qualified, naturally the seats became
vacant. How can we have legisla-
tlon in this matter which violates the
specific article of the Constitution?

o we submit that we cannot discuss
this Bill. I do not know why the
Attorney-General has been brought.

Dr. Katju: May I answer that
briefly? The Constitution as such does
not apply to the Part C States—these
gartlcu ar articles. So far as Part C

tates are concerned it is the subject-
matter of legislation, the Government
of Part C States Act 1951 (Act 49 of
1951) and this matter is governed by

sections 16 and 17 of that Act. Form-,

erly, as the Act stood, it was left to
the President to decide as to whether
there was a disqualification or not if
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there was any dispute, But the Presi-
dent removed that difficulty or that
doubt by. promulgating an order un-
der section 43 of the Act itself in
which he said that the matter should.
be referred to the Election Commis-
sion, and the President would decide:
the matter on the advice of the Elec--
tion Commission. The articles of the
Constitution which my hon. friend
read refer to Parliament and to the
Legislatures in Part A States and
Part B States. So far as Part C States:
are concerned they are entirely gov-
erned by this Act of Parliament, and
it is open to Parliament, if it so
chooses, to amend the Act or to do.
anything with it. Therefore, no ques-
tion of any amendment of the Consti-
tution arises here, nor are we by this.
Ellg doing anything with the Consti-
on.

Shri Algu Ral Shastri: Is this Bill’
an amending Bill?

Shri Raghavacharl (Penukonda):
As regards the Act relating to Part.

- C States, actually articles 102 and 103.

of the Constitution have been made-
part of that Act. But in section 17
of the Act there is a phrase which is:
not to be found in articles 102 or 103
and it is this. Section 17 of the Act
says:

“A person shall be disqualified for:
being chosen as, or for being, a mem-
ber of the Legislative Assembly of a
State if he is for the time being dis-
qualified...... "

, The phrase used there is “for the
time being”. That phrase is not to
be found In the Constitution either in
article 102 or in article 103. Article-
102 which is added there is supple-
mented by this phrase “for the time
being”. Therefore, the disqualifica-
tion must relate only for the time at
which the disqualification was exist-
ent or was considered so. It is not
open now to pass a legislation and
say that that phrase was not there.
Tl-:frefore, the Bill will be out of
order.

Shri K. K. Basu: May I just submit
one point, Sir?

Mr. Deputy-Speaker: I have heard
enough.

Shri K, K. Basu: My point has not
been answered.

Mr. Deputy-8peaker: I will answer
that poingu %’he point is this. Under
article 102 of the Constitution, a per-
son would be disqualified for bei
chosen as or for being a memhernrff



6289 Vindhya Pradesh

‘[Mr. Deputy-Speaker]

«either House of Parliament. Assum-
ing that all these three articles, 101,
102 and 103 have been made applica-
ble to Part C States by the Order of
the President, article 102 sets out the
disqualifications for being chosen or
being a member. Sub-clause (a)
.says:

“If he holds any office of profit
'under the Government of India...
other than an office declared by
Parliament by law not to disquali-
fy its holder;”

This is the law which seeks to de-
-clare that the office of being a mem-
ber of the District Council shall not
be a disqualilication for continuing to
be a member. If this law had been

assed before the Order of the Presi-

ent had been made, they will conti-
nue without any hiatus to be mem-
bers of that Legislature.

The only difference that is sought
to be made is that this is comin
after the President’s Order is passed.
Hon. Members are aware that a law
of Parliament can be both retrospec-
tive and rospective. Therefore,
there is nothing preventing this House
from passing a legislation saying that
this office shall never be deemed to
ll:l_ave peen an office of profit at any
ime.

We will assume for a moment that
the President’s Order is not there.
Without the President’s Order, this
would really take you to that date and
without any interregnum they . would
continue to be members. What is the
effect of the President’s Order? The
President's Order will become a nul-
lity in view of the fact that they are
there from that time and continue to
be fully qualified to continue as mem-
bers. What follows is, on the basis
that we are now acting, tihe Order be-
comes absolutely useless. Now, that
provision is also made in clause 4.

Above all, hon. Members are aware
this question goes to the very root
of the matter. This is the soul of the
Bill. As was stated by the hon. Home
Minister, if exception is taken in a

int of order to going on with the

ill, the very purpose of the Bill is
defeated, In all these matters, the
Speaker has never taken upon himself
the responsibility of deciding this
point of order whether it is constitu-
tional or otherwise. It is for the
House to take this also into considera-
tion in voting down the Bill or ac-

cepting it.

Shri H. N, Mukerjee: May I point
- out one thing, Sir? It is an act of the
President which we are trying to
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change by an Act of Parliament. 1
find ?n the Statement of Objea-r:t:rs1 and
Reasons, it is stated.... -

Mr. Deputy-Speaker: Order, order.
I have aﬁngady said that I am not
going to give a ruling regarding- the
point of order. The accepted practice
of this House is, the Speaker never

“takes the responsibility for deciding

this kind of point of order that the
House has no jurisdiction. It is the
duty of the House, it is the responsi-
bility of the House to decide it for it-
self. It is open to it. Under these
circumstances,* it is not necessa to
0 into this point of order. hen
the hon. the Leader of the House, the
Leader of the Communist Party or
any other Member gets an opportunity
to speak, he may put forward his
arguments so as to influence the opin-
ion of the House for that particular
purpose. Dtherwise, the point of
order need not be raised now.

Shri K. K. Basu: My point of order
I want to be decided. I do not say
that it applies to Part C States, What
I submit is, on the admission of the
Home Minister himself....

. Mr. Deputy-Speaker: Whatever it
15, I am not allowing any point of

order regarding this matter.

,Shri K. K. Basu: My only submis-
sion is that the point of order be
decided before the House proceeds..

Mr. Deputy-Speaker: The hon.
Member will have an opportunity to
speak on tHis point. hat I say is
this. All hon, Members have some-
thing to contribute to the debate in
the House. They will have an op-
portunity to speak on this matter.

Shri K, K. Basu: I want to submit
that the Attorney-General is here.
He may be asked to reply to my point.

Mr. Deputy-Speaker: That stage
will come when it is necessary. If hon.
Members come forward with their .
arguments, if possibly the help of the
Attorney-General is necessary, it is for
the Government to ask him to inter-
vene in the matter.

Shri H. N. Mukerjee: The argu-
gﬁlnts regarding the tenability of this

Mr. Deputy-Speaker: I am npt com-
petent to decide, How many times
am I to tell hon. Members not to raise
this point? It is not competent for the
Chair to decide such issues as to want
of jurisdiction of the House. far,
they had not taken the responsibility.
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I am not prepared to take that res-
¥>onsib111ty. It is in accordance with
he precedents. Such an important
matter as this, I leave it to the House
to decide. Prima facie I come to the
conclusion that there is nothing so far
as the point of order is concerned.
This is quite constitutional.

« Shri H, N. Mukerjee: Would vou
not call upon the Attorney-General
‘tt_?ng’ay about the tenability of the
i117 '

Mr. Deputy-Speaker: Not now.

Shri H. N. Mukerjee: That would
save the time of the House,

. Mr. Deputy-Speaker: I am satisfied;
it is not necessary. If there are suffi-
cently strong arguments here, if the
Government feels that those arguments
have to be refuted, possibly, they may
request the Attorney-General to speak.
Now, I do not feel it necessary at all
to call upon the Attorney-General at
present.

Shri Nambiar (Mayuram): It ‘may
be put to the House.

. Mr. Deputy-Speaker: I will not put
it to the House at present. I know
the stage.

Shri Punnoose: Just now, you were
ﬁood enough to state that it will be
ecided by the House.

Shri N. C. Chatterjee (Hooghly):
We have got other points attackﬁ'ng
the constitutionality of this measure.
We are certain—I will not be so dog-
matic as the Leader of the House fo
say 100 per cent. certain—that the
Bill is unconstitutional and infringes
the mandatory provisions of our Con-
stitution. It will be better if we for-
mulate our objections after the Home
Minister has spoken and then the
Attorney-General can deal with them
and then we can deal with the mat-
ter as a whole.

Mr. Deputy-Speaker: Oh, yes. Hon.
Members are aware that there is a
consideration stage. If the considera-
tion stage is 'Fassed. we will go clause
by clause. Then, there is the third
reading. The hon. Home Minister
will start. Then, I will put the mat-
ter before the House. en a discus-
sion will ensue. At a particular stage
the Attorney-General may intervene
if the Government so chooses.

Dr. l{ahtu Let me give the House
very briefly the very short history of
what has actually happened. On_the
zst.% of April 1952, the Vindhya Pra-
desh Government, in the interests of
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public administration, passed an or-
der wherelg theﬂr constituted District
Advisory Councils for each of the
eight districts in Vindhya Pradesh.
This Council was to consist of the
local officials of various departments
including the district officer and the-
members of the Legislative Assembly
representing the district. Irrespec-
tive of the particular party to which
they may belong, the order said that.
all ‘the members of the district shall
be members of the District Advisory
Council. There were to be five other
non-official members, nominated by
the Lieut.-Governor, The function of
the District Council, broadly speak-
ing, was to review the activities of
the previous month. The Advisory
Council was to meet every month and
so they were to review the activities
of the previous month and make re-
commendations on matters affecting
the district on general questions. The
function was purely advisory and they
were not entrusted with any executive-
functions. So far as the official mem-
bers were concerned, they were to
get their usual allowances. So far
as non-official members were concern-
ed, the tgrovision was that they were-
to get their travelling allowance and
also the allowance applicable to mem-
bers of the Legislative Assembly for-
the day or days of the meetings.

When this Council began to meet,.
many members attended; many mem-
bers did ‘not attend. qu_at_happened
was, there were five Ministers and
one Speaker. They never attended
and they did not probably think that.
they were members of the Council.
Three members of the Legislative
Assembly formally refused member-
ship. Eight members neither accept-
ed nor refused; nor did they attend
any rheeting at all. Fifteen members
attended, and drew_ their travelling
allowance and halting allowance.
Twenty seven gentlemen did not do
so. The House 1s aware that the rate
of halting allowance wag rupees five a.

day.

On the 30th of October, 1952, a re-
resentation was received by the
resident here from a member of the
Vindhﬁa Pradesh Assembly _saying
that the membership_of the Councils
as constituted by the Vindhya Pradesh
Government constituted -an officee of
Hroﬁt. and therefore, it had disquali-
ed all the members, because the
executive order had made no distinc-
tion between one member and another
member. They said it _had disquali-
fled all the members. When this re-
repentation came, then, as Vindhya .
radesh was a Part C State, we con-
sulted the Act-and we found that the
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matter was left to the discretion of
‘the President inasmuch as this was a
sort of semi-judicial matter relating
to elections. We thought that the

rovisions of the Constitution in rela-
ion to Parliament and in relation to
Parts A and B States constituted a

ood precedent, and therefore, the
gresident promulgated an Order say-
ing that as part of the Government of
Part C States Act, all questions_aris-
ing and relating to the disqualifica-
tion of any particular member shall
be decided by him, but that it shall
be decided after the matter had been
referred to the Election Commission
-and the President shall abide bv the
advice of the Election Commission.
‘That is the substance of article 103 of
the Constitution and article 102 of the
Constitution. I only repeat and em-
phasize this aspect because a good
deal has been said in the discussions,
viz.,, we are flouting the order of the
President and it constitutes a reflec-
‘tion on the President., There is noth-
ing of the kind. The President's
-order_itself and the yerﬁ language of
the Constitution says that he shall
abide by the advice of the Election
Commission. ~ Whether the Election
+Commission is right or wrong is a
‘matter of opinion.

The President's order was promul-
-gated on the 14th of January, 1953
and that became a part of the Gov-
-ernment of Part C States Act. There-
upon the President formally referred
the matter to the Election Commis-
:sion and the Election Commission by
their report dated the 2nd March, 1953
advised that 12 of the members had
become disqualified. I am not sitting
here in judgment on the pronounce-
ment of the Election Commission, but
the woy in which the Election Com-
missioner proceeded is this. He said

t is a general order; it is an office
because the executive Government
has promulgated or made these ap-
pointments. And he said it is an
-office under the executive Govern-
ment because it is open to the Gov-
ernment to revoke that order, and the
result would be that all the members
will cease to be members of the Exe-
-cutive Council. Now comes the ques-
tion: is it an office of profit? He said:
‘“Well, it is a very small, trivial sum”,
A member would go to the District
hegdquarters from the mofussil. He
wo have to incur some travellin
expense. Therefore, no question o
profit arises there. Then, if he halts
or the day in the District headquart-
ers, he will have to incur some ex-
pense. That is only rupees flve and
therefore he exonerated everv single
member of the Vindhya Pradesh As-
.sembly who W&8 not a resident of the
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District headquarters where the Dis-
trict Advisory Council was bound to
meet. Then there were 12 Members
who were residents of the District
headquarters. And as to them, of
course, ‘they never charged any travel-
ling allowance, but they did charge
rupees flve and it was said: “Well, for
oing to the place of the meeting, .
they will have to incur some convey-
ance charges, this thing and that
thing” but the Election Commission
said there was some element of pro-
fit there. From rupees flve it may be
five annas or ong¢ rupee or two rupees,
and therefore, he said that the Act
should be enforced, and he expressed
the opinion that what he called “the
resident members” were holding an
office of profit and they should be dis-
qualified.

This was, as I said, received here
on the 2nd of March. The Govern-
ment had then to congider as to what
was the position. The Vindhya Pra-
desh Government represented that
they had acted in perfect good faith,
that the members of the Legislature
had acted in good faith; as a matter
of fact, before they passed the order,
they had taken legal opinion, and they
had been advised that there was no
question of any office of profit arising
under these circumstances. And they
said it would be a great slur upon
these members and i1t would cause
great disruﬁtion in the whole, what I
may call, the political life of the As-
sembly and something ought to be
done, Thereupon we took legal ad-
vice, I am emphagizing this because
we took legal advice and from the
highest source available to us., And
please remember that the Attorney-
General is not a member of the Gov-
ernment. He is the legal adviser to
the Government of India, whichever
the Government of India may be. and
he gave the opinion that it is a purely,
what shall I say, trivial matter. He
did not sit in judgment upon the opin-
ion of the Election Commission. He
said: “Whatever has been done has
been done In good faith.” There are
Erevious precedents in the House of

ommons in exactly similar circum-
stances where the House of Commons
has intervened and especially by
name passed a law whereby the
Parliament there has declared that
the member concerned was not dis-
qualified, had never been disqualified,
and it passed that with retrospective
effect.

Then arose the question as to when
Gowernment should intervene here,
and when should this Parliament be
asked to legislate. That was also a
question considered, and the legal
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opinion that was given to us was that
under the law as it stood, the Presi-
dent—because, under the rules and
. under the Part C States Act ,he was
‘bound by the advice—should first for-
mally promulgate his Order saying
that in accordance with the advice re-
ceived by him, the members concerned
‘had become disqualified. That formal
declaration having been made, Parlia-
ment should intervene and pass the
necessary legislation, and it is there-
fore, in strict accordance with legal
opinion given to us that we have
done so. Otherwise, I should like to
make it quite clear we would have
introduced this Bill earlier, because
-some geople have said: “You might
have brought this Bill before the
President promulgated his Order ac-
‘cepting the Election Commission’s
.opinion. Once the President having
one so, your hands are tied” The
IeEal opinion was—and I submit with
whatever credit I may have as a
lawyer—and the proper_constitutional
position was that the President was
ound to abide by the advice. There
was a dispute referred to him. He
‘settles it first of all. The deck is
cleared. Eeverybody knows how the
‘matter stands, and then Parliament
comes in and declares: ‘“Well, here is
‘this mistake”, and says to all sections:
“You declare !our opinion that the
membership of the District Advisory
«Council should never be considered
fo be an office of profit at all, or
should never be considered sufficient
to disqualify anybody today.or from
any time."”

I emphasize that because one of the
amendments says that the Act should
come into operation from such date as
the Central Government may declare,
which means that it should be pros-
pective and it should not be retros-

tive. The very object of the Bill

is to meet this mischlef, »{z, some-
thing has happened which nobody
anticipated, not a single soul antici-
pated. It is not a question of one
member doing this or another mem-
ber doing that. The Vindhya Pradesh
‘Government thought that in order to
carry on their administration in a de-
mocratic manner, they would rather
have the advice of all the members of
the Legislative Assembly elected from
a district available to the district
authorities. And tl-geg having done
80 in perfect good faith believing that
there was nothing wrong in proceed-
ing in that manner. I think Parlia-
ment owes a duty to all those mem-
bers who have acted in good faith.
They have not made any money out
of it. They have not exercised any
ower. As I said, there is no gques-

ion of executive function. It was a
urely advisory function, and the

ection Commission having drawn
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bers and non-resident members, we
thought it was fair that we should d.,
something in order to remove the dis
qualification.

To make it prospective will really
be not to meet the mischief at all
That is the real history of the Bill and
I have told you what the legal opin-
ion we have received is. I have re-
quested the Attorney-General to be
present here and if any hon. Member
wants, or if the House wants it, he
would tell -us as to what the legal
aspect of the matter is

I repeat once again that we are not
considering any broad question under
the Constitution. So far as the Part
C States are concerned, the only
piece of legislation binding on them
or governing them is this Act which
was passed in 1951. Any article of
the Constitution which may be, you
may say, brought into the thing or
which may be considered a part
and parcel of the Act—that is
all done by virtue of the Act
of Parliament. And therefore, it is
open to Parliament to modify, amend
or alter the Act of 1951 in any man-
ner it likes. If such a question were
to arise now in any Part A State or
Part B State, then, with all respect
to you, Sir, the argument that you

" have been pleased to put forward and

the interpretation that you have been
pleased to put upon article 102, read
with article 101 of the Constitution,
would have very great force, would
be applicable and Parliament would
have certain authority to intervene in
a matter of this description. Because
article 102 definitely says: ‘other than
an office declared by Parliament by
law not to disqualify’. I say this be-
cause it may be that in other States,
the State vernments acting, again,
in comdplete good faith, may have ap-
pointed such Advisory Councils and
may have requested members to come
and serve at ggeat inconvenience to
themselves and by some flaw or wrong
interpretation, there may be a gﬂaat
danger of the political economy of the
State, so to say, being upset.

Mr. Deputy-Speaker: There is a
small doubt. So far as the Vindhya
Pradesh members are concerned, they
are governed by the Government of
Part C States Act, 1951. There is sec-
tion 17 relati.n§ to disqualification of
membership. 1t says, that the dis-
qualifications shall apply to a person
being a member of either House of
Parliament under article 102. But
there is article 103. If a doubt arises
who ought to decide? There is no
provision in this Bill.
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Dr. Katju: That is what I said.
Probably I did not make myself clear.
In order to provide for that, under
section 43 of the Part C States Act,
if you will be pleased to refer to....

Mr. Deputy-Speaker: The President
may remove any difficulty.

Dr. EKatju: And thereupon the
President, on the 14th January pro-
mulgated this order:

“Whereas a difficulty has arisen in
giving effect to the provisions of
clause (a) of sub-section (2) of sec-
tion 16 and section 17 of the Govern-
ment of Part C States Act, now, there-
fore, in exercise of the powers given
by section 43, the President is pleased
to make the following order.”

And then he reproduces practically
article 103 of the Constitution, name-
ly, if any question arises as to whe-

er a member of the Legislative As-
sembly has incurred a disqualifica-
tion, the matter shall be referred for
the decision of the President, and on
any such question the President shall
obtain the opinion of the Election
Commission and shall act accordingly.
Therefore, it is by virtue of this Order
made under section 43 that the Presi-
dent has acted. I suggest, therefore,
that it is entirely within the com-
petence of Parliament to make any
amendment or alteration and pass
this Bill.

Mr. Deputy-Speaker: Can there
not be a view that the Order of the
President under section 43 is itself not
valid in which case there is no dis-
qualification at all?

bel)l'. Katju: Maybe. That may also

Mr. Deputy-Speaker: Removal of
difficulties is r.n:d‘;,'e in the working, not
creating an agency to decide as to
whéther these people have got a dis-
qualification or not.

Dr. Katju: That may be another
matter.

Mr. Deputy-Speaker: We will ig-
nore the President’s Order as being
not valid. Therefore, there is no dis-
qualification either so far as these
gentlemen are concerned.

Dr. Katju: There is no disqualifica-
tion now.

Shri Nambiar: Then why take the
Bil?
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Dr, Katju: I would welcome the-
stand of my hon. friend from the Op-
position because it will then.,...

Mr. De&tllty-Speaker: Let there be:’
no cross talk

it Shri'Nambiar: Then you withdraw
o

eer. Deputy-Speaker: Motion mov--

“That the Bill to declare cer-
tain offices of profit not to disquali-
fy their holders for being chosen
as, or for being, members of the
Legislative Assembly of the State
of Vindhya Pradesh, be taken in-
to consideration.”

Shri N. C. Chatterjee: The “first.
point that I want to raise is: whose-
disqualification is sought 'to be re-
moved? The persons concerned are-
no longer members of the Vindhya
Pradesh State Assembly and there-
fore, really there is no disqualifica-
tion now existing. You cannot re--
move something which does not exist.
What is the purpose of this Bill?

Under the Government of Part C
States Act, there are provisions in
section 16 and section 17 which cor-
respond to article 101 and article 102
of the Constitution. My hon. friend,.

‘Dr. Katju, was saying that it was a

very trivial matter, and he tried to-
oversimplify it. But we maintain that
this is an unprecedented thing which
ought not to be tolerated by this
House. It is an unconstitutional en-
croachment as it is going to overrule
the President's final decision and it
should not be tolerated in any shape
or form.

Under article 101, if a member of
the House becomes subject to any of
the disqualifications mentioned in
clause (1) of article 102, his seat shall
thereupon become vacant. Then if

ou turn to article 102, a person shall

e disqualified for being chosen as
and for being a member of either
House of Pariament if he holds any
office of profit under the Government
of India _or the Government of any
State. The question was raised by
one of the prominent members of the
Vindhya Pradesh State Assembly, I
think by Shri Narbada Prasad Singh,.
so far back as October last year, an
it was kept p'endmﬁ for months. He:
raised the point whether the accep-
tance of this office of profit automati-
cally incurred the disability specified
in the Constitution. Under the Consti-
tution the member becomes automati~
cally disqﬂualiﬁed on his holding an offi-*
ce of profit. A person shall be disquali-
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fled for being chosen and for being a
member if he holds any office of pro-
fit. There is no question that if it is
an office of profit, then surely, auto-
matically, he became disqualified; he
could not sit any longer. They
ceased to be members—all those
gentlemen who held these offices of
profit.

There was one lacuna in the Act.
There was no provision like article
103—our article 103 of the Constitu-
tion—which says:

“If any question arises as to
whether a member of either House
of Parliament has become subject
to any of the disqualifications
mentioned in clause (1) of article
102, the question shall be referred
for the decision of the President
and his decision shall be final”.

And clause (2) of that article says:

“Before giving any decision on

. any such question, the President

shall obtain the opinion of the

Election Commission and shall act
according to such opinion”.

The sum total is this. There was
no machinery provided for deciding
the question. hat was the lacuna,
and the President was approached
that this lacuna should* be Xlled up.
And he did fill it up. He issued an
Order, of course, after a lapse of
months, he did issue an Order which
really incorporatad article 103 in the
Vindhya Pradesh State Constitution.
Therefore, the net effect is this that
article 103 became fully operative.

Now there is the question raised as
to whether these members who held
or accepted this office of membership
of the District AdvisorysCommittee or
Council had become subject to the
disqualification mentioned in clause

1) of article 102, The President said
that he would decide and that his de-
cision shall be filnal. But the consti-
tutional safeguard impnsed by clause
(2) of article 103 was very rightly ac-
cepted by the President, %Ie said:
here is an Election Commissioner
with an independent authority; you
have placed him in charge of the con-
duct of elections throughout India;
you have vested him with high autho-
rity and prerogative. His powers and
functions are on a par with a Judge
of the Supreme Court and he has dis-
charged his duties well according to
the Government. Therefore, he de-
cided to consult the Election Commis-
sion. In effect a tribunal was consti-
tuted. The Election Commissioner
was the tribunal to decide this point.
The Election Commissioner went down

144 PSD
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to Vindhya Pradesh. He went to
Rewa on the 23rd Februsg. 1953 and
held a sitting. He heard the parties;
he heard their arguments and then
he gave hig opinion definitely to the
President that these twelve members
who are residents of the headquarters
of the district had become subject to
disqualification as a result of holding
offices of profit under the Vindhya
Pradesh Government. The President
considered the matter, he accepted
the advice of the Election Commis-
sioner and issued an order accordingly
disqualifying the twelve members
from being members of the Vindhya
Pradesh Legislative Assembly.

At one of my hon. friends has al-
ready stated, the Speaker of the State
Assembly communicated this order
on the 2nd April 1953 to the members
of the State Assembly on the floor of
the Assembly and the twelve mem-
bers accepted the position and with-
drew from that Assembly. They re-
cognised that the President's order
was final and that they had ceased to
be m~mbers of the Assembly.

. This is not a “trivial” matter at all;
it is oversimplifying the issue. You
are putting democracy in peril. You
are making our Constitution a laugh-
ing-stock If you behave in this way.
You are doing this because they
belong to the Congress party, that is,
the majority party. Would you' have
done this, would you have vetoed the
President’s Order, would you have
superseded the finality of the Election
Commission’s decizion, as ratifled by
the President, if these members did
not belong to your party, the ruling
party?
I

The Election Commission’s report is
quite clear. According to that the
Flection Commission says it _is not a
trivial matter. I regret that Dr. Katju
is trying to over-simplify it in his
characteristic style. at does the
Election Commission say? The Elec-
tion Commission says:

“It would be more reasonable,
more desirable that we should con-
centrate upon the underlying prin-
ciples and the real intention of the
Constitution in incorporatin those
salutary provisions against the accep-
tance of certain offices by members of
legislature.”

What is the principle? If you once
allow the executive of the day, or the
Government of the day to throw
crumbs, and to tempt the M.L.A's
with small emoluments, some office,
some remuneration, some D.A., T.A,
anything you may call it, you may
sugar-coat it in any way you like, you
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will be putting responsible Govern-
ment in peril. Are you not making
today a mockery of democracy? Are
you not really t{hymg to affect the in-
dependence of thought of the mem-
bers concerned That is what _ the
Election Commission points out. Here
ls a man who had n himself a
judge of some experience and of some
seputation, who had been conducting
the elections throughout India, the
biggest elections ever held, the most
gigantic_elections which have taken
place. What does the Election Com-
wmission say:

“It was felt obviously that the
Executive Government of the
Union, or of a State, should be
discouraged from holding out.
blandishments to members of the
legislature so that the latter would
be free to c out their duties
to their electorate uninfluenced by
any considerations of personal
loss or gain.”

That is the principle for which we
‘are ﬁghtin%; at is the ?rmclple on
which the Constitution is framed, and
that is the principle which is going to
be superseded in a_cavaljer spirit by
this kind of Bill. It ought not to be
tolerated.

The Election Commission goes on:

“If the Executive Government
have untrammelled powers _of
offering legislators any appoint-
ments, positions or offices, how-
ever they may be described, which
carry emoluments of some kind. or
other with them, there would be
a clear risk that an individual
member might feel himself be-
holden to the Executive Govern-
ment and thus lose his indepen-
dence of thought and action in his
capacity as a member of the legis-
lagu'e and a true representative
of his constituents.”

I say we will be putting demo-
cracy in peril if this House accepts
this Bill. I am using the language of
the Commission again:

“That will be a very great
danger to the proper development
of femocmtic institutions and the
democratic way of Government in
the country.”

My second objection is this. After
the vacation of the seats in the State
assembly by these members under
gection 16 of the Part C States Act
by virtue of the Presidential Order,
these seats in the State ‘Legislature

1
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can only be filled up by by-election
under section 150 of the Representa-
tion of the People Act, 1851. It is
not within the jurisdiction of 'an‘;;--
body else; it is only within the juris-
diction of the Election Commission
to arrange for the filling up of these
vacarncies so caused and it would not
be right and proper to trespass upon
this jurisdiction and to say: “No, this
Parliament will set an evil example
today. No more elections; no longer
the people’s will will matter; by legis-
lation we will create M.L.A's in the
State Assembly.” (An Hon. Mem- -
ber: Nomination). Yes, parliamen-
tary nomination, because you -have
got a majority.

My third point is this. Article 324
of the Constitution of India places the
conduct of all elections to Parliament
and to the Legislature of every State
and the appointment of election tri-
bunals for th~ decision of doubts and
disputes aris'1¢ out of or in connec-
tion with suc't elections to the Elec-
tion Commission, This Bill infringes
that article. It takes away the juris-
diction from the hands of the Elec-
tion Commission and arrogates the
power to say: “We declare that these
E::;ale who have ceased to be mem-

of the Assembly shall be declar-
ed M.L.A's again and they shall go

‘on merrily.” This is a kind of resur-

rection of dead geolgle which should
not be tolerated by this House.

My next point is that under section
17 of the Part C States Act, read with
article 103 of the Constitution of
India the Order of the President dis-
quahfyini these twelve members has
become final. The power of the Pre-
sident is expressly vested in him. It
cannot be transferred by Parliament
to anybody e nor can it be taken
away. You cannot arrogate that

ower to yourself. You have given

im this power. That part of the
Constitution is the integral part of
the organic law that is binding on
this Parliament and if you do some-
thing to supersede that finality you
are really doing something against
the Constitution. You are infringing
that organic law and trespassing up-
on that organic law. You are acting
both against the spirit and the letter
of the law. Parliament cannot pass
eny Bill which gualifies or supersedes
or affects the President's Order. This
is an important and fundamental
point. Once you allow that to be
done, you will open the flood-gates
to all kinds of nepotism and jobbery.
Tomorrow a member may be unseated
by an Election Tribunal, maybe for
grounds which appear to the execu-
tive or to my hon. friend Dr. Katju
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as “frivial”. Is it suggested that on
the ground that because the Tribunal
has unseated him on grounds which
to the Government appear to be tri-
vial, or which in the opinion of ‘the
Attorney-General is not reasonable,
Parliament will pass an Act with re-
trospective effect restoring his mem-
bership? I am not laying stress so
much on the retrospective aspec. of
it. I am stressing the fundamental
point that f'ou are trespassing upon
the cardinal principles of organic\law.
the fundamental principles of 'our
Constitution which should not be
done, So long as you have sworn
your allegiance to the Constitution
and so long as the Constitution stands
as it is, that is the paramount law and
you cannot pass this Bill which is to
some extent going against the Presi-
dent's Order—unless you amend the
Constitution. Here, you are trampl-
ing the President's Order under your
feet. What is the good of saying
‘No’? Can you deliberately ignore
what article 103 says in the case of a
Member of the House of the People?
It is solemnly stated in article 103
that the question shall be referred to
the decision of the President. It
clearly says:

“If any question arises as to
whether a member of either
House of Parliament has become
subject to any of tHe disqualifica-
tions mentioned in clause (1) of
article 102, the question shall be
referred for the decision of the
President and his decision “shall
be final,”

Unless and until you alter this pro-
vision, you cannot pusmbl& say, I
will not pay attention to the finality
of his decision”. Finali eans that
his decision is sacrosanct. You can-
not, tomorrow, say that he has done
something which he ought not to have
done. You have set up the tribunal.
You have created the machinery or
tribunal for judging the question.
That machinery or tribunal has judg-
ed. It has acted according to the
principles of natural justice. It has
given a hearing. It has gone down
to the particular State and heard the
parties. It.has heard the counsel's
arguments and has then delivered a
judgment. Hegre is a correct judg-
ment, given in the conscientious dis-
charge of judicial duties, with the
fullest appreciation of the gravity of
the situation. It points out that it is
not a “trivial” matter, but you wrong-
ly treat il as a trivial matter and
tﬁen say tuat they should not have
decided in t.aat fashion. Are you not
going to declare solemnly today, if
you pass this Bill into an Act, that
the President has done  something
which was wrong, that he has done
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something whiclr was imprpper, that
he has accepted a decisio, hich was
a wrong decision, an improper deci-
sion, an illegal decision?

Therefore, I say that this is an_ab-
surd Bill. It is a mischievous Bill,
It is an unconstitutional Bill. It should
not be pressed. It is an unprecedent-
ed procedure in the history of the
Constitution of any country. It means
really a censure on the conduct of
our Pregident. You are really try-
ing to doubt the propriety, the inte-
Erlt}', of his conduct and saying that

e ought not to have done this. ese
are very strong and cogent reasons
which should make this Parliament
not pass this law, or else, you will
have to impeach the President accord-
ing to the constitutional procedure pre-
scribed. If you cannot do it, if you
do not venture to do it, then do not
think of passing this Bill, The powers
of Parliament have been defined by
article 245. You cannot go beyond
those powers. You cannot, by a legis-
lation of this type, substitute M.L.As.
by law-making instead of M.L.As. by
election ag@®substitute the free choice
of the electorate by your choice as
the ruling party for the!time being
in power. These are the points 1
want to urge and I say that this Bill
ought not to be pressed.

Wt we ww welt o gursay
TEET, ¥ AT § 1y AqA wEy fin
9 8 7 % 38 Wk age §, qeraf
IIE FIET FT AT AT Aigd |

The Attorney-General (Shri M. C.
Setalvad): I am concerned with only
two aspects of the matter. The two
aspects of the matter are, first, is the
R‘roposed legislation unconstitutional®

hen I take a further step; assuming
for a moment, as I hope to convince
you that it is not, is it any breach of
constitutional propriety to introduce
this legislation? In my view, it is
neither unconstitutional nor is there
any breach of propriety so far as the
Constitution is concerned.

c

It appears to me that the whole
basis of what has been put before you
by the hon. Member who preceded me
is this that this is really action which
is being taken under the Constitution.
Now, that basis is, in my opinion
fallacious. It overlooks the funda-
mental fact that, when this disquali
fication was incurred or when the
Presidential Order was issued or when
the procedure of the Election Com-
mission was gone through and finally
the Presidential decision was announc-
ed, these acts were not done in pur-
suance of any provision of the Consti-
tution. All this was done in virtue
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of the provisions of the Part C States
Act, wgich is not the Constitution,
but is merely a piece of parliamen-
tary legislation which Parliament has,:
as in the case of any other piece of;
legislation, perfect jurisdiction to
alter or amend, either prospectively
‘or retrospectiveiy. That appears to
me to be the fundamental thing to
remember in approaching the validity
and the propriety of the proposed
legislation.

1 PM.

Hon. Members will remember that
under article 240 Parliament has_the
Bower to legislate in respect of Part

‘States. Under that article it enact-|
ed the Part C States Act. The Legisla-
tive Assemblies were constituted; the

rocedure for election was provided;
he dis{:aliﬁcatlons were created and
the resulting unseating of the members
was provided for, wholly by force of
the legislation which was enacted
under article 240. Attention has to
be drawn to sub-clause(2) of that
article which provides Hllows:

“Any such law as is referred to
in clause (1) shall not b~ deemed
to be an amendment of this Con-
stitution for the purposes of
article 368 notwithstanding that it
contains any provision which am
ends or has the effect of amend-
ing the Constitution.”

I want to emphasise, what I have
already dpointed out, that what s
contained in Part C States Act is pure
and simple Parliamentary legislation
like nn{f other legislation by Parlia-
ment. one remembers that, things
become very plain, Whatever ycu
do—and I am not concerned with the
uestion whether the proposed legis-
tion is or is not justified—whatever
ou do to affect anything that has

n done under the Part C States
Act, has nothing to do with the C-n-
stitution. You are not touching the
Constitution. One has further to re-
member the way in which article 102
has been brought into the Act so far
as disqualification is concerned.
I may draw attention to the actual
provision which has been made in
section 17, all that it states is:

“A on shall be disqualified
for being chosen as and for being
a member of the Assembly of a
State if he is for the time being
disqualified for being chosen as or .
forqbei'n a member of the Houses
of Parliament under any of the
provisions of article 102.”

That means that if the member has
certain attributes or certain disabili-
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ties mentioned in article 102, he will
be disqualified by reason of this sec-

(Pre- 6306

tion. Let us not forget that such dis- '

qualification as he incurs is, again,
under (this szction. It will not be a
dlsg:ahﬂcatmn under article 102 or
under the Constitution. Therefore, I
feel that any -invocation of either
article 101, article 102 or article .103
in connection with either the disquali-
fication ipncurred in this case or that
which followed the disqualification is
not justified.

What has happened is that all the
action that has been taken has been
taken under the Part C States Act.
That should completely remove all ap-
prehensions as to the unconstitutional-
ity of the proposed legislation. We are
not dealing with the Constitution or
a maiter which really arises under
the Constitution.

Examining things in that light, let
'us sce w.at has happened. There
was, under section 17 of the Part C
States Act, a provision for disqualifi-
cation and, under section 16, for the
vacating of the seat by reason of the
disqualification. But when that Act
was framed, there was no provision
in it as to how a question as to dis-
qualification was to be decided. That,
w2 have been told, was brought in by
the machinery of section 43. Here
again, it is fundameantal to remember
that section 43 brought in the Presi-
dential Order and 1t is under the
Presidential Order that a decision was
first made by the Election Commis-
sion which was accepted by the Presij
dent. efore, the whole series o
events culMlnating.in the President’s
decision followed, not under or from
the Constitution, but derived their
force completely from the Part C
States Act. I am assuming of course
for the purpose of tais argument‘that
the Presidential Order is a  valid
order. We must remember that that
Order was made, not by the Presi-
dent acting under or in cxercise of
his powers under the Constitution; it
was made by the President acting
under section 43, which constitutes
the authority conferred on the Presi-
.dent by Parliament by its legislation.
. Therefore, all that has been said
"about flouting the President’s final
: decision made under the Constitution
has, in my view, no relevance. The
! President _has not exercised his func-
"tions as President under the Consti-
. tution at all. He has acted under the
+ authority ' conferred upon him by a

i Parliamentary statute which Parlia-
i ment, as we all know, is competent at
! any time to alter, revoke or amend.

i either prospectively or retrospectively.
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May I call attention to an instance
of a similar kind which arose, I be-
lieve in 1932, when a question aros=z
with regard to the membership of the
Ceylon Legislative Council? The
elections had taken place under an
Order-in-Council =~ made by His
Majesty. After the elections a dis-
qualification had supervened, and the
person disqualified was being prose-
cuted as being liable toa penally for
having acted as a member though dis-
qualified. Thisg is reported in 1932
Appeal Cases. When such a prosecu-
tion was pending, an amending
Order-in-Council was made, again by
His Majesty, retrospectively curing
the disqualification, giving him an 61;1-
demnity, in terms, in respect of the

rosecution which was pending. That
is the length to whic legislation
went in curing the disqualification.
An objection was raised as to the
validity of the retrosd:vecti\{e legisla-
tion which was effected by the Order-
in-Council and the answer of = the
Privy Council was. . . .

Shri  Vallatharas (Pudukkottai):
Will he kindly quote thc case?

The Attorney-General: 1932 Appeal
Cases, page 260 The Privy Council
dealt with the objection raised, in
these very cryptic wdrds:

. “The legislators certainly have
every right to prevent,,alter or
reverse the consequences of their
own decrees”, :

That is what the Privy Coungil
said; and that is the principle which.
underlies this legislation. hat has
happened and what is sought to be
cured is entirely the consequence of\
Parliamentary legislation commenc-|
ing, you will remember, with the:
-election, the incurring of the disquali-:
fication and the subsequent acts of.
the Election Commission and the’
President. All that was a consequ- '
ence of parliamentary legislation. It
is open to Parliament to get rid of:
these consequencas of its own legis-.
lation retrospectivelv. That, I believe,
is sufficient to dispose of the question
of unconstitutionality in regard to the
propnsed measure. \

But, as [ have s:id already, I wish
to take a further step and express the
view that not only is the proposed
legislation not unconstitutional but it
iz constitutionally proper, and for this
reason. In England, as mecst of us
know, by a long series of statutes, re-
solutions of Parliament, reports of
Seleet Committees, spread over two
or three hundred years, attempts have
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been made to get rid of executive in-
fluence over Parliament by disquali-
fying members, who hold offices of
profit, from membership. There are
over & hundred statutes of various
kinds in regard to this matter., Not-
withstanding all care, sometimes
members commit mistakes. A mem-
ber not knowing that he is accepting
what is an office of groﬁt accepts the
office and becomes disqualified. In
such cases, it has been the practice of
Pariiament, a reference to May's
Parliamentary Practice will show—I
will resentlir jive the reference—to
pass Acts of Indemnity retrospectively
curing the disqualification, and in-
demnifying the member against the

nal consequences of his action in
aving acted as a member while not
being qualified to act as a member.
May I invite attention to what has
been stated in Mag's Parliamentary
Practice at pages 212 and 213? Three
illustrations are given of fairly recent
legislation of the character which I
have mentioned. The first is legisla-
tion referring to Mr. A. Jenkins. The
Act was passed in_ 1941, called the
Arthur Jenkins Indemnity Act: The
book quotes the words of the Minister
who introduced the Bill,

“In the words of the Minister
who moved the second reading,
this was ‘not an appointment f
which there is a salary attached in
the ordinary sense of the word,
but there is a certain small sum
payable per sitting. Mr. Jenkins
did not take that fee, but,.. there
is no doubt that, as the law now
stands, it is an office of - profit
under the Crown, though it is not
in the colloquial sense an office
at all, and in this particular_case,
thuugh the fee was payable, it
was not accepted, so there was no
profit....'"

.

There was a debate in the House of
Commons and a reference is given.
One finds that the whole basis of the
recommendation- made to Parliament
that an Act of Indenmity be passed is
that Mr, Jenkins, who was relieved
of the dis%naliﬁcation retrospectively
had acted bona fide, He had not the
least notion that he was doing any-
thing which the law prohibited or
that he was accept an office of
profit. That was in 1841.

We have another instance mention-
ed there. That was In 1945-46.

Pandit Balkrishna Sharma (Kan{:ur
Distt. South cum Etawah Distt.—
East): What would have happened to
}\dr. Jenkins had he accepted the
ees?
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The Attorney-General: That would
have made no difference. In fact, we
have such illustrations also in subse-
quent legislation. The next instance
mentioned ha Eened after the General

Elections in 1045. This is how it is
set out: .
M it was found that the

Bersons elected for the Coatbridge
ivision, of Lanark and the
Springburn Division of Glasgow
were disqualified at the time of
their election because they were
members of tribunals appointed
by the Minister under the Con-
trol of Furnished Rents Act, 1943,
which entitled them to a trivial
amount for subsistence and travel-
ling expenses.”. mething simi-
lar to what we have here—"A
Select Committee reported that the

disqualification was incurred in-
advertently, and in _accordance
with their recommendation _the
Coatbridqe and Sprinigburn (Elec-
tions Validation) Bill was intro-
duced to validate the irregular
elections.”

That is the length to which Parlia-
ment went in that case. They vali-
dated the election. That again was
on the ground, 1 may mention, that
the action of the persons concerned
was perfectly bona fide.

You have before you the statement
already made that in the  present
case the persons concerned, or rather
the Government concerneci. went to
the length of ascertaining whether
these were offices of profit. It ap-
pears that they were advised—erro-
neously advised—that they were not
offices of profit. But the fact re-
mains that they acted bona fide and
havln% acted bona fide came into
these difficulties. '

A further instance is mentioned
here. That is of two sitting members
who were elected to the General
Medical Council. That carried some
remuneration. The result was that
the two members vacated their ap-
pointments and an Act of Indemnity
was passed to protect them. That
was as late as 1949,

Pandit Balkrishna Sharma: Were

they made members again?

The Attorney-General: I do not
think they were made members in
that case. But, the disqualification
was removed.

Pandit Balkrishna Sharma: That is
another matter. Here you are filling
up the seats.
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The Attorney-General: That, of
course, is one way of doing it. The
question as to what you should do in
a particular case is entirely for the
hon. Members. I am only concerned
with Egmtmg out what is legally
competent for you to do and that if
you do it in a particular way, it would

not be unconstitutional, nor would
there be_ any constitutional impro-
priety. Having heard that, what

action should be taken, whether in a

particular manner or in a different

Eanner, is a matter entirely for the
ouse,

~ If you examine the matters also

from the larger point of view of con-
stitutional propriety leaving alone
constitutional legality, even there, I
submit, in a case like the present,
where the disqualification has been
incurred bona fide, and though legally
and_ technically it is an office of pro-
fit, is of a trivial nature, it would not
only be constitutionally not improper,
but I think, having regard to the pre-
cedents that we have, it would

constitutionally proper to set the
position of these members right and
allow them to continue to be mem-

.. bers of the Legislature,

Only one word more. Something
has been said about flouting the
President’s Order b{' reason of the
finality of his Order being questioned.
After great deliberation I say it is
nothing of the kind. The President,
as 1 have already pointed out, has
.exercised his function under parlia-
mentary legislation. By the proposed
legislation no slur is cast either
on the Election Commission, the tri-
bunal or on the President, On the
contrary, the decision which they
‘have given is accepted to be correct,
and it is in order to cure the effects
yof that correct decision that the legis-
lation is being brought. So, in my
submission, there is no guestion ot
either flouting the Election Commis-
sion or the President, and the legis-
lation proposed is not only constitu-
‘tional, but constitutionally proper,

Shri V. G. Deshpande (Guna): May
I ask one question about the English
law? May I know from the Attorney-
General whether there is any differ-
ence betwen the English law and the
Indjan law so far as deciding the com-
position of the House is concerned, is
there any Election Commission or a
separate authority created in England
for deciding these matters, or whether
the House of Commons is the final
authority there, and therefore, whe-
ther the analogy of the English Parlia-
ment or House of Commons is appi-
cable in the case of the qualificttion
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or disqualification of the members of
Indian Legislatures? I would
highly ublilged if he can enlighten us
on this point.

The Attorney-General: It is true,
as the hon. Member points out, that
so far as England is concerned, these
questions of disqualification are dealt
with by the House of Commons it-
self. ey appoint Committees, and
those Committees make reports, and
the House of Commons deals with the
reports. - But m:f{ I also point this
out that that re makes no differ-
ence either to the legality of the mat-
ter or to the propriety of the matter,
because the C.Pommissmn in this case
derives its authority from an Act of
Parliament, and it is perfectly open to
Parliament to alter the position laid
down by itself in the Act.

Shri Raghavacharl: Is it not the
oin# that those disqualifications were
Reld to be no disqualifications before
the final order was actually passed
in those cases to which you referred?

The Attorneﬂ-General: In fact, it
was because there were disqualifica-
tions the parliamentary statutes had
to be passed. Otherwise, there would
be no need for them.

Mr. Deputy-Speaker: There is no
question of order, because automati-
cally....

Shri Raghavachari: No, no. The
reports were submitted to Parliament
and Parliament had to accept them
finally before it was called disquali-
fication. There was no final order
about disqualification before the
Parliament acted.

The Attorney-General: If the hon
Member looks into the report he will
find that as Is usual in Parliament,
Select Committees are appointed to
ook into the matter of the alleged dis-
qualification. The Select Committee
oes into the matter. It reports that

ere is a disqualification, and it also
reports the circumstances under
which the disqualification is incurred.
whether it is bora fide, or how and so
on. Having all those circumstances
before it, the, House of Commons ac-
cepts the position that there is a dis-
qualification. But because it is in-
curred inadvertently and bona fide,
it adopts legislation restrospectively
curing the disqualification.

Shrl K. K. Basu: I would like to
know whether, according to the
English law, when the Select Commit-
tee sits and decides that there is al-
ready a disqualification, it is incum-
bent on them, before the man is actu-
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ally unseated, to pass some sort of
order or resolution to unseat him, be-
cause our provision says immediately
disqualification is declared by the
President, ipso facto he vacates his
seat. So, I would like to know whe-
ther there is any difference between
these two positions so far as our law
and the English law is concerned.

The Attorney-General: In substance,
there is no difference, for this reason.
In England, as I have already men-
tioned, there are a large number ot
Acts which prescribe that offices of
profit of a certain nature are dis-
qualifications. Now, suppose a man
steps into the offlce, unwittingly, as
in some of these cases, and incurs a
disqualification. There the law has
already applied. He has incurred a
disqualification. A _ disqualification
having been incurred, the question
comes before the House of Commons,
and a Select Committee is appointed
to investigate and so forth. So it
will be seen that the law has already
applied. He has incurred a disquali-
fication just as under our section 17
these gentlemen have incurred dis-
qualification. The position is the same.

Shri K K. Basu: My point is that....

Mr. Deputy-Speaker: He wants to
know this. There is a provision here
that if any member is absent for 60
days, it is open to the House to take
notice of it and either to condone if
or not; until that step is taken, he
may continue to be a member and thsz
House néed not take action. In the
other case, if he incurs a disqualifica-
tion, his seat automatically Om 35
vacant. The hon. Member evidently
wants to know whether there is u
similar provision in the House of
Commons that until a Committee is
appointed and a declaration made, the
disqualification having been incurred,
till then whether he continues or ir-
respective of any declaration his seat
will automatically become vacant the
moment he assumes an office of pro-
fit, as in these cases here.

Shri K. K. Basu: May I make it
even more clear? The Committee sits
on it and the Committee decides that
there has been a disqualification. I
want to know whether immediately
on the decision of the Committee tha
seat becomes vacant or there ig
another process, say by a resolution
or in any other manner, it is decided
that the seat should become vacant.

The Attorney-General: So far as [
know, the seat becomes vacated at the
moment he incurs a disqualificatior
by reason of the law which disquali-
fles him, so that if thereafter.he actu-
ally sits in the House of Commons, he
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[The Attorney-General] !

would be incurring a penalty, a fine
of so much per day, day by day. In
the representation of the People Act
we have a penal provision. Similarly
ey also have a penal provision. It
is In order to relieve him from that
penalrtly that some of these Acts have
rovided an indemnity to him; he

ving actually sat, after incurring
the disqualification. He is liable
therefore to pay the penalty. But he
is protected against that, the House
of %ommons indemnifies him against
the payment of that penalty.

Shri N. C. Chatterjee: May I pui/
three questions to the Attorne;—Gen-f
eral, Sir? Is it correct that the Parlia-|
ment in England itself issues writs
for election? Secondly, is -there any
written Constitution which in any way:
has any control or any fetter on the

wers of the Parliament? Thirdly,
18 it not that in these cases which he

cited Parliament itself appointed
a Sub-Committee or Select Committee
and the Select Committee’s report
came up before the House of Com-
mons recommending in the wvery re-
port itself that there has been actu-
ally no real offence committed and if
any technical offence has been com-
mitted, that should 'be condoned?
Therefore, there is no question of any
tribunal functmning. adjudicating the
matter and passing a final  order.
Parliament itself. while accepting the
recommendation of the Committee,
really removes any technical difficulty
it it is there.

The Attorney-General: There are
three points raised by the hon. Mem-
ber. As to the last, the answer is
obvious; I have already stated that
there is no separate tribunal there
like the Election Commission as we
have here. The Parliamentary Coms
mittee there goes into the question,
each Committee being appointed for
a pa{ticular case coming before Parlia-
ment.

As to the second point, I do not
think that it requires an  answer.
Everybody knows that the British
Parliament does not function under a
written constitution.

As to the first question, T am not
in a l1:oc:siti1:m categorically to state
who Issues the writs. I have nnt
gone into it at the moment.

Mr,  Depuiy-Speaker: I understood
the Attorney-General to say that with
regpect to Part C States we are gov-
erned by the Act that has been pas-
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sed by Parliament. The question is,
so far as Part A and Part B States
are concerned—we will assume a
similar ciuestwn _ arises—whethe:
under article 102(a) it is not open to
Parliament here to say that member-
ship of such-and-such District Com-
mittee is not an office of profit? Even
here in Part A and Part B States, if
some Member of Parliament, of any
House of the _I..eqblselature. should be
appointed a member of a _ District
ommittee or local board, with a sit-
ting fee of rupees five, the question is,
under article 102(a)—"other than an
office declared 'by Parliament by law
not to disqualify its holder’—whe-
ther under similar circumstances &
similar act w-uld be quite constitu-
tional or not?

The Attorney-General: As I have
stated, the position does not arise.
But I will deal with what is put to mc
by you, Sir. The position is that it
is Parliament which has been given

wer under that clause of article 102
o decide what are offices of profit
and what are not offices of profit.
They may decide this by a compre-
hensive legislation laying down what
arc not offices of (froﬁt or they may
do it piecemeal dealing with parti-
cular offices. Under that clause, even

"in the case of a parliamentary elec

tion, in my view, it would be com-
petent to Parliament to sav that cer-
tain offices of profit, actually involv-
ing gain, are not offices of profit. If
they are entitled to say that, I do not
see any reason why they sbould not
say it both prospectively and retros:
pectively.

Mr. Deputy-Spoake:: 1las Uie Presi-
dent under the Constitution the rignt
to disqualify or only to dociare 'i‘.he
disqualification already provided for?

. The Attorney-General: The position
is very clear. The President, as the
executive head of the Republic, has
been obliged by the Constitution,
wherever the articles applv. to accept
as binding on him the decision of the
'Election Commission. 5o, he is merely
iconstituted an authority who acceptsa
decision really arrived at by the Elec-
tion Commission. That is the posi-
tion. Under article 103, no option is
left to him to reject the decision or
exercise his mind over it. It is really
he decision of the Election Commis-
gion which he is obliged under the

‘Constitution to accept.

~ Mr. Deputy-Speaker: Has the Elec-
ition Commissioner or the President
the right to remove a disqualification
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|'ar is it the _peculiar ivilege of Parlla-
_.mem only privies

The A_ttorney -General: They can-
not possibly remove the disuualificu-
tion. This is a matter either under
the Constitution or under sone legis-
lation. In this case we are concernad
with legislation. If it is legislatiun,

arliament can remove it by proper

latiom. If it iz a com.xtuunnnl
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disqualification, Parliament can again
remove it in the manner in whicn it
would alter a constitutional provision.

Attorney-Gerera

The House then adjourned till a
Quarter Past Eight of the Clock on
Monrday, the 11th Mﬂgo 1983.

er: 1 thank the





