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of the Clock

[Mi» nEPTjTY-SPEAKER in the Chair ]
QUESTIONS AND ANSWERS

(See Part I)

9 -15  A.M.

PAPERS LAID ON THE TABLE
(1) P a t ia l a  a n d  E a s t  P u n j a b  
States Union Occupancy Tenants 
M a l k iv a t  R ig h ts  A c t

(2 )  P a t ia l a  an d  E a s t  P u n j a b  
S ta t e s  U n io n  O c c u p a n c y  T e n a n t s

( V e s tin g  o f  P r o p r ie t a r y  R ig h t s ) A ct

TCie Minister of Home Affairs and 
States (Dr. Katju): Sir. I bee to lay 
on the Table a copy of each of the 
following Acts, under sub-section (3) 
ol section 3 of the Patiala and East 
Punjab States Union Legislature (De­
legation of Powers) Act, 1953:—

(i) The Patiala and East Punjab 
States Union Abolition of Ala Mal- 
kiyat Rights Act, 1953 (President's 
Act n  of 1953). [Placed in the Li  ̂
brary. See No. S-118/53]; and

(il) The Patiala and East Punjab 
States Union Occupancy Tenants 
(Vesting of Proprietary Rights) 
Act, 1953 (President’s Act HI of 
1953). [Placed in the Library. See 
No, S-119/53.]

ESTATE DUTY BILL-Contd.
Clause 9.— (Gifts within a certain 

.period before death)—Contd.
Mr. Deputy-Speaker: The House will 

now proceed with the further consider­
ation of the Bill to provide for the 
levy and collection of an estate duty, 
as reported by the Select Committee. 
Clause 9 is under consideration.

TPhe Minister of Commerce and In­
dustry (Shri T. T. Rrishnamachari):
May I subnrrrt. Sir, that I shall be in 
charge of the Bill till my colleague 
comes?
,.lWr. Deputy-Speaker: Mr. Trivedi. I 

eppeal to hon. Members to be as brief 
as possible.

Shri U. M. Trivedi (Chittor): I have 
never been long, Sir. In discussing 
clause 9 the main objection that can be 
raised about this is that the clause 
as framed, in making these gifts inter 
vivos, has a quliflcation added to these 
gifts in the word “bona fide'\ As the 
clause stands, every one who makes a 
gift, at any time, whether it is in re­
lation to the Estate Duty or whether 
it is a gift which is made for any other 
purpose, at all times, as this language 
stands, every one who makes a gift 
will be presumed to have made that 
gift not bona fide. This is a very great 
rlur on the national character of the 
country. We give an indication that 
all of us are dishonest. TTiis
thing should be wiped out. Such 
a castigation of the whole nation
is uncalled for for levying a
duty. You have said here the moment 
a gift is made, the first and foremost 
thing we have to look Into is this, 
that if a gift has .been made, although
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it mi^ht have been made inter vii ôs, 
if it is within two years, you are going 
to challenge it wholesale without say­
ing whether it is bona fide or not. In 
all cases such gifts are to be affected. 
But in cases where it is two 
years or more—it is not merely two 
years—that is lor all times to 
come, even if a gift has been 
made ten years before the death, 
even then you will say that it is not 
bona fide. This is too much to be ex­
pected in a fiscal law. Under all fiscal 
provisions on the contrary, we have 
got interpretations of law to this effect, 
that if a man wriggles out of any par­
ticular provision of a fiscal measure 
he IS allowed to wriggle out and the 
interpretation is always made in favour 
of the subject where he does not come 
within the letter of the law. Here, by 
making this provision, we are making 
it incumbent upon every one to prove 
that the gift was bona fide. To prove 
a matter on an action of a deceased 
person, where mala fide is already im­
puted, is difficult. Ordinarily the Evi­
dence Act or the principles of evidence 
assume that whatever has been said 
or done or whatever statement has 
.been made by a person who is dead 
must be presumed to *be true. That 
is the fundamental principle.

Shri S. S. More (Sholapur): There is 
no such fundamental principle.

Shri U. M. Trivedi: You please see 
clause (3) of section 32. This is the 
ordinary principle of law that when a 
man is dead and gone, if he has done 
an3Tthing against his own pecuniary 
interest, under ordinary circumstances 
it should be presumed to be true, and 
it must be presumed to be bona fide. 
We are challenging that fundamental 
provision of law and, as I said, we 
are castigating the whole nation and 
suggesting that we are all downright 
rogues who will always act mala fide. 
This is too much to bear. For the sake 
of certain people who cannot look upon 
this country as their own country or 
as the country which has got its own 
culture but who are imbib^ only with 
western ideas and think in these terms, 
can you say that because they think

in these terms everybody in this country 
must think in similar terms of dis­
honesty? There should not be any 
question of imputing dishonesty to any 
one of us.

I \hnd suggested that these two years 
must be struck off. It may be two 
months. J had .also suggested you must 
say m cusqs where death has taken 
place by accident or vis major, this 
clause should not apply. But 1 would 
most humbly suggest to the hon. the 
Finance Minister not to have this pro­
position witH the words as they are, 
namely “which shall not have been 
bona fide made two years or more be­
fore the death of the deceased shall be 
deemed to pass''. These words “ bona 
fide" must be taken out. If a gift has 
been made it must be accepted as 
a gift. Otherwise what will happen is 
this. Yesterday in the course of the 
argument one of the Members was sug­
gesting something. Of course you your­
self suggested to him that a particular 
provision is there to circumvent such 
actions till by this very provision 
people will be led to dishonesty. Fic­
titious sales will take place by way of 
gifts and there will be any amount of 
litigation and hardship. And the very 
use of the words “ bona fide** will give 
vast powers to the Controller, whoso­
ever he might be, and open the gate 
for all sorts of corruption. It was point­
ed out .by one of the hon. Members 
who spoke on the last occasion that la 
the Income-tax Department also cer­
tain things go on. I remember a case. 
A man was assessed to Rs. 47,000. Then 
a particular thing happened. One of the 
Income-tax officers wanted to use his 
car for about 40 miles. That was not 
supplied. The net result was that at the 
next assessment, this Rs. 47,000 jumped 
to 8 lakhs and the amount was to A>e 
paid then and there. These things 
will happen. We may to
remedy these things when we 
reach the higher courts or higher 
tribunals. But, as it stands by 
the use of the word 'bona fide\ we are 
opening, I should say, the flood gate 
of corruption. Therefore my humble 
submission is that this word 'bona fide*
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must be taken out. When you are al­
ready putting the limit of two years, 
where is the necessity for adding this 
word *bona fide*? The mere length of 
time of two years itself will be enough 
to show that the gift has been bofia 
fide,

Shri Jhunjhunwala (Bhagalpur 
Central): The previous speaker said 
that it is a slur on the 
conduct of the people to 
use the word ‘bona fide* here. I do not 
agree with him. If it has any meaning 
and if it serves any purpose to have 
the word ‘bona fide' here, so that we 
could catch hold of people who are 
ma/a fide, even if it is a slur, I do not 
mind. But I have not .been able to 
understand the purpose of putting the 
word *bona fide* here.

When we were having informal dis­
cussions witn the hon. Finance Minis­
ter, there was a great discussion as to 
the utility of the word ‘bona fide' here. 
A gift under the Transfer of Property 
Act implies that it has been made 
bona fide. If there has been an3rthing 
which does not come within the defini­
tion of the Transfer of Property Act 
Or if there has been anything wrong, 
that could be regarded as mala fide. 
But, this word ‘bona fide* here—I do 
not know whether it is a slur or not— 
gives rise to misgivings. Even after 
the informal discussions that we had 
with the Finance Minister. I had oc­
casion to meet many people and place 
this section before them. They simply 
said that this word ‘bona fide* will 
lead to great confusion and litigation. 
They were of the view that the word 
‘bona fide* will immediately 1 to the 
presumption that where a m.- t makes 
a gift he did it with a view to wade 
payment of tax. They will immediately 
attack the motive. The hon. Finance 
Minister, |n hii speech while referring 
the matter to the Select Committee, 
had made it clear that the motive of 
the man who makes the gift will not be 
taken into consideration. In spite of 
that, this word ‘bona fide* is likely to 
create some misapprehension in the 
mind of the people. If the Transfer of 
Property Act under which the gift is 
made is not sufficient and the word

‘bona fide* is very very necessary, of 
course, by all means* I should say that 
it should be there. But, I io  not see any 
necessity lo put the word ‘bona fide* 
here. Even without the word *bona 
fide* the clause itself is quite suffici­
ent.

Regarding the proviso that for ail 
gifts made for public charitable pur­
poses, the period will be six months, I 
have only to submit this, that if a man 
acquires some property late in his life, 
and wants to give something in charity 
and gives in charity as defined under 
this Act, but if he dies within six 
months, the property which has been 
given as gift is chargeable with tax. 
Much has been said already on this 
subject. But. all the same. I submit 
that this restriction of six months 
should be removed.

Shri G. D. Sommni (Nagaur-PaU): 
Mr. Deputy-Speaker, I want to refer 
to my two amendments numbers 25 
and 30 in regard to this clause. My 
hon. friend Shri Tek Chand has al­
ready very ably dealt with amendment 
No. 25. I would therefore confine my 
remarks to amendment No. 30 in re­
gard to this period of 6 months for 
charities. I know much has already 
been said and the matter has been 
thoroughly discussed. But, even at 
this late stage, I would like to make 
a few observations upon the impMca- 
tions of this clause regarding charitif! .̂

The policy of the Government ha.*; 
been to promote and encourage 
private charities and they did so by 
recognising under the Income-tax Kci 
certain classes of charities. After that 
concession was given, the hon. Fin­
ance Minister may be aware that 
several public causes and several 
public institutions derived much bene­
fit. I am also aware of the fact ĥ̂ t 
this concession was to a large extent 
responsible for very substantial con­
tributions by several industrial con­
cerns for the Mahatma Gandhi 
Memorial Fund, Sardar Patel Memorial 
Fund, etc. I feel that this clause, as 
it stands, seeks to reverse the policy 
of the Government in regard to 
charities. The clause, as it stands, will 
act as a positive hindrance or dis-
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couragement to the free flow of 
charities for public causes. The posi­
tion is that any individual making any 
gifts within six months of death will 
run the risk that his successors will he 
called upon to pay an Estate duty not 
only upon the estate which he leaves 
to his successors, but also upon any 
amont or property which he may have 
gifted to a charity within six months 
of his last days. The position really 
is very difficult. We have been asked, 
why should a man wait till his last 
days for making charities. Fiistly, 1 
would like to ask what is the 
guarantee that if any man makes 9 
charity at the age of 30 or 40 or 50, 
he will not die within six months of 
making the charity? In our country 
the mortality rates are high and 
deaths at early ages are not uncom­
mon. In this connection, I would like 
to know whether the Finance Minister 
will accept the proposition that if any 
individual makes any charity up I0 
the age of 50, he will not come with- 
ip the purview of this restriction. 
Quite apart from that, the position is 
also there that individuals generally 
making any substantial contributions 
to charity, do so only in the later 
period of their life. One of the primary 
objects of this Bill is to remove in­
equality. Even from that point of 
view, I do not understand how this 
restriction on charity is going to fur­
ther the cause which we have in view. 
As a matter of fact, these charities 
will further that cause to a greater 
extent than the levy of the Estate 
duty. For instance, if a man makes a 
gift of Rs. 1 lakh, then, 100 per cent 
of the amount goes to the oublic cause. 
On the other hand, if under this clause 
he is prevented, or at any rate dis­
couraged in making that gift, then, 
the utmost that the State realises is 
only a partial amount on the property 
that he leaves at the time of his death 
Therefore, may I ask whether it is not 
preferable to give encouragement for 
voluntary gifts of 100 per cent, of the 
amount instead of forcing the in­
dividual to leave that property or 
estate to be charged with Estate duty 
at a partial rate

The only reason that has been ad­
vanced during the course of the debate 
and during the discussions about this 
time of six months has been that it 
might lead to evasion of the Estate 
duty in many cases,

F̂ irstly, I would ask in this connec­
tion whether in the experience of the 
Government of India there have been 
cases of evasion of tax in regard to 
the Income-tax Act on the lines feared 
by some Members. The individuals 
and companies get this exemption of 
income-tax in respect of their contri­
butions, and I would like to know whe­
ther there have been any substantial 
cases of evasion, where people have 
taken undue advantage of the exemp­
tion. May I also ask whether it is not 
possible to devise certain safeguards 
to avoid that evasion? After all. the 
number of cases and the amounts in­
volved will be far larger when people 
will simply be prevented or discourag­
ed by the fear that if they make any 
substantial gift for charity and if un­
fortunately they die, within six 
months of making that charity, then 
their successors will be liable for 
estate duty on that substantial amount. 
Therefore, if proper and effective safe­
guards are devised—which. I submit 
it is quite easy and possible to do— 
then, there is no fear that this wiU 
lead to any extensive evasion of tax. 
So long as the Finance Minister is con­
vinced that there are ways of devising 
effective safeguards against any abuse 
that is likely to arise, he should have 
an open mind and he should consider 
whether even at this late stage he can­
not see his way to waive this clause 
imposing a restriction of six months. 
I submit that this will be a positive 
hindrance and a discouragement at 
least to gifts for public causes. There­
fore, I appeal to the Finance Minister 
to go deeply into the implications of 
this claiuse and not do anything which 
will act as a hindrance to the free flow 
of charities.

ShH Rafhavaohari (Renukonda): 
I do not know whether amendment 
No. 511 has been moved by the Fin­
ance Minister.
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The Minister of Finance (Shri C. B. 
Deshmukh): I have moved the first
part. It is only consequential, and 
would not be necessary unless the 
second part of No. 583 is moved by Mr. 
Gadgil.

Mr. Deputy-Speaker: He is trying to 
put a monetary limit.

Shri S. S. More: When the same
amendment is moved by both Mr. 
Gadgil and the Finance Minister, I 
feel like asking the reason for this 
division oi labour. Is it to share the 
credit?

Mr. Depaty-Speaker: There is divi­
sion of labour on all sides with respect 
to this clause.

Shri Raghavachari; I wish to make 
only one or two observations with re­
gard to amendment No. 983 moved by 
Mr. Gadgil.

Before I do so, I would like to deal 
with amendment No. 509 by the Fin­
ance Minister. He has sought the dele  ̂
tion of the words “or more*’. If this 
amendment is carried, the provision 
will read: “Made two years before the 
death”. Now, the question is; should 
it be, in point of time, only two years 
—I mean, just two years, and not a 
second more; not a second less. In 
other parts of this legislation, we have 
used the phrase “not less than two 
years**, etc. Therefore, it would be 
more appropriate to say “made before 
two years of the death’*. If you put 
the word “before** before “two years**, 
it would be more meaningful. It is a 
slight verbal alteration.

Mr. Deputy-Speaker: The hon. Mem­
ber is referring to the exact point of 
time. If you say only “ two years” , 
even if it be made a second before 
“two years** elapse, technically it 
would be out of order. If “or more** 
is omitted, you will have '.dnly “two 
years'* and that would mean, in point 
of time. Just two years and not a second 
more and not a second less.

Shri C. D. Deslimiikli: The word
**before’* is there. Sir. 1 am only re«

moving “or more*’, and it would now 
read: “made two years before the
death**

Mr. Deputy-Speaker: Then, what is 
the object of removing “or more**?

Shri A. M. Thomas (Ernakulam): 
Because in the English Act it is with­
out the words “or more** and no difll- 
culty has been found there.

Shri Raghavachari: In other portions 
of this Bill, we have used the expres­
sions, “not more than two years**, “not 
less than two years” etc. If you use 
a phrase here which is not of that 
type, then it will lead to an argumen: as 
to whether it is just two years in point 
of time; that sort of construction will 
be possible.

Shri C. D. Deshmukh: Let me tell
my hon. friend that on this point I 
have a perfectly open mind.

Shri Raghavachari; If tliat is so, 
then I would only say that if you are 
going to omit “or more’*, you should 
put the word “before** before “ two 
years**, so that it will read: “before 
two years of the death*’.

As regards other amendments, I join 
with the group of friends who urged 
that there was great need for omitting 
“ bono flde*\ They advanced elaborate 
arguments. They pointed out that it 
will simply lead to endless litigation, 
and even if a man has made a gift 
years ago and the Controller says that 
it is not bonq fide, it is always dis­
putable andrii is liable to: harass 
people. Therefore, ''bona has no
place there, unless it be that we want 
to restrain people from exercising 
their rights.

Now, I come to amendment No. 583.
It looks as though the Finance Minis­
ter is favourably inclined towards ac­
cepting it, because he has himself tabl­
ed a similar amendment, except that 
this amendment of Mr. Gadgil seeks 
to introduce something more. In his 
amendment. Mr. Gadgil has suggested 
a limit of Rs. 5000.. To some extent, 
it is a concession—poaaibly—to the agi­
tation that went on in tjiis House. I
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want to understand the exact scope of 
this amendment. It reads:

’ ..shall not apply to gifts made 
in consideration of marriage or 
which are proved to the satisfac­
tion of the Controller to have been 
part of the normal expenditure of 
the deceased. . .

He can make a Rift in consideration 
of marriage. There, no question of 
proving it to be a normal expenditure 
arises. In other cases, the gifts must 
be proved to be part of the normal 
expenditure. That means, in every 
case of gift, a record or account must 
be maintained, showing that the per­
son making the gift did incur similar 
expenditure on account of the purposes 
covered by the gift as part of his 
normal expenditure during his life­
time. And it is only then that that 
part of the gift would be permissible. 
That would again mean putting the 
same kind of obstacle in the way of 
the administration or in the way of 
the beneficiary having to take the 
trouble of taking up and preserving 
the records to show that it was part 
of the normal expenditure of the man 
who had made the gift.

Then again, the other trouble also 
is there, that it must be proved to the 
satisfaction o f  the Controller. Every­
th in g  is to the satisfaction o f  th e  
Controller; in the whole Act, all the 
fa cts  must be proved to th e  satisfac­
tion o f  the Controller. As if that w a s 
not sufficient, th is additional phrase 
‘to the satisfaction o f  th e  C o n tro lle r ’ 
would simply mean a particular dis­
cretion vested according to the Bill in 
that particular person, and once he 
has exercised it, there is an end of the 
matter. Therefore I feel this phrase 
is quite unnecessary. It will only lead 
to additional bother in the administra­
tion.

As regards the limit of Rs. 5000, I 
am not very much bothered. Original­
ly there was nothing, now a further 
attempt has been made to salvage 
Rs. 5000 more. But the main question 
is the language in which it is put. It

is not very easily comprehensible, and 
in the course of administration, it is 
likely to lead to practically not con­
ceding anything at all, if you want 
that it should be proved to the satis- 
factipn of the Controller and that it 
wasr all part of the normal expenditure 
of the man who has made the gift. 
Now we find the additional provision 
for gifts made in consideration of mar­
riage. In the original amendment 
which Mr. Deshmukh wanted to move, 
this was not there. I thought that it 
was one thinft if it was in considera­
tion of a marriage, and quite another, 
if it is some other kind of relation­
ship. Anyhow, the language that we 
find here is:

“ ...gifts made in consideration 
of marriage or which are proved 
to the satisfaction of the Controller 
to have been part of the normal 
expenditure of the deceased and 
to have been reasonable having 
regard to the amount of his in­
come or to the circumstance, but 
not exceeding rupees five thousand 
in the aggregate.*’

The language is clumsy and certainly 
not clear. In any event I submit that 
the words ‘to the satisfaction of the 
Controller*, and ‘normal expenditure’ 
should be omitted. Otherwise, when 
you have a fixed limit of Rs. 5000 it 
will mean nothing. You must be grace­
ful, and you must also have an eye 
on the inconveniences you are likely 
to cause in the administration, by this 
language. Once you put a limit, there 
is an end of the matter a man may 
b e  g iv en  the liberty of paying any­
thing up to that amount. Or do not 
put the limit, and make it subject to 
proving it to be part of the normal 
expenditure of the man.

Sbri Gadgll (Poona Central); There 
is a large number of amendments to 
clause 9, which can be classified as 
follows. Certain amendments seek to 
extend the time, while certain others 
want to reduee the time. No doubt, 
it Is true that other countries, the
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most vulnerable point of any system 
of estate duty has been the creation of 
gifts and other dispositions. If it were 
possible to start without all this, then 
it would have been very good, and we 
would have avoided those conse­
quences which were referred to by 
Mr. Gandhi yesterday. Since we have 
accepted in the Select Committee the 
principle that inasmuch as this if a 
new measure that we are introducing 
in in the life of the community as well 
as in our system of taxation, we should 
rather go slow.

In England, the original period was 
two years. Now it has been raised 
five years. There are certain amend­
ments here, which seek to extend the 
period to five years; certain amend- 
iTients there are which want to reduce 
the period to one year, and in the 
case of public charities, they want no 
limit at all. I think that on the whole 
what was decided by the Select Com­
mittee should be acceptable to this 
hon. House.

Another precaution that has been 
taken in this clause is that although 
the period is only tWo years, the fact 
that the proof of bona fide will have 
to be given is a fair safeguard, for 
all sorts of doubtful and suspicious 
alienation. The question of bona fide 
according to certain observations 
made by Mr. Chatterjee last time, do 
not really and necessarily relate to the 
desire to avoid estate duty. My own 
view, however humble it may be, is 
different, that botia fide has to do, not 
secondarily but essentially, with the 
intention of the man, whether he has 
an intention to avoid estate duty or 
not. If the intention was to avoid 
estate duty, then obviously his gift is 
invalid and not genuine and he cannot 
get the benefit contemplated in this 
clause.

Shri A. M. Thonfts; The English 
authorities do not support you.

Shri C. D. Pande (Naini Tal Distt. 
cum Almora Distt.~South West cum 
Bareilly Distt.—North): Avoiding duty 
is permissible, but it should be bona 
fide in the sense that transfer is 
absolute and genuine.

Shri GadgU: My interpretation of the 
words 'bona fide' has been given 
earlier, and I do not propose to repeat 
it now. It deals directly with the in­
tention of the man, whether he wants 
to get out of this obligation to pay 
estate duty or not.

Shri C. D. Pande: The Finance Minis­
ter, in a committee, was pleased to say 
otherwise..........  (Interruptions)

- Mr. Deputy-Speaker: Order, order.
Let the hon. Member proceed. Each 
Member has had his opportunity.

Shri Gadgil: On the whole 1 think 
that the period mentioned in clause 
9, both for private gifts as well as for 
public charities should remain.

The question that there should be no 
imit on public charities has been suffi­

ciently discussed, and I do not think 
that we should give a wide margin for 
charity. If anybody wants to give in 
charity. surely he can give it six 
months before his death. No time is 
inauspicious for that purpose. It can 
be continually given. As I said last 
time, by allowing a wide margin, for 
charity, what we would do is that the 
entire corpus will be allowed to get 
out of this taxation, for eternity. If 
the corpus goes out of this, and the 
current income also will be exempt 
under the Income-Tax Act, the result 
will be that the community loses for 
eternity, whatever you give by way 
of charity, apart from the fact.,.

Shri Dholekar (Jhansi Distt.-^ 
South): Community gains by public
rharity,

Shri Gadgil: .that you allow private 
persons to deal with the social re­
organisation which you have in con­
templation. Such a huge power should 
not be allowed. That is my humble 
submission.

Then there is an amendment moved 
for exemption being given to bhoodan. 
To ask for exemption in matters of 
bhoodan gifts is to bring down that 
high and noble movement from the 
high pedesUl it mainUins, to mxmdane 
affairs. The whole concept of bhoodan. 
is yafna. That means sacriflce pure
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and simple, and no sacrifice can be 
complete, unless everything is com­
pletely given. To suggest therefore 
that bhoodan gift should be complete­
ly exempt is, I honestly feel...

Mr. Deputy-Speaker: The hon. Mem­
ber evidently feels that ajong with 
bhoodan, some dakshina also is neces­
sary.

Shri Gadgil: When you give a house 
to a Brahmin—nowadays nobody doos 
it and nobody will ever do it—apart 
from the house, you give also some 
money. That is the custom even 
among the Marwaris and Gujratis, If 
they want to give Rs. 1000, they will 
always give Rs. 1001. This *Shubhanka  ̂
is just the same thing as estate duty 
in this case. If you are paying estate 
duty, you are giving a dan or gift to 
the whole community, whereas bhoodan 
will be only to a certain section of it.
I therefore respectfully submit that no 
exemption should be given, because if 
we do give exemption, we would be 
taking away the grace, beauty and 
spiritual significance of that movement. 
However, there may be very hard 
cases, where a man who has received 
a gift, may, under this clause, in 
some far off contingency, be called 
upon to pay a proportionate amount. 
In that case, I submit, there is power 
left to the Government under clause 
32 to exempt. I am sure our Govern­
ment also will do it, having in mind 
the whole background of the bhoodan 
movement But to have anything like 
a statutory provision in this Bill would 
not be good.

Then, regarding the amendment that 
I have moved, it is in response to the 
appeal of—and in fact, the lacuna 
pointed out by—Shri Chatterjee. He 
asked—and quite rightly— ŵhat about 
certain gifts, small or big, made in a 
period b e tw ^  two years prior to death 
and the actuals date of death? Those 
may .be customW «Hts. It may be 
tbat the deceased gfive his daughter in 
marciage, say, six month before. It may 
be catt«d a gift, and If a strict and 
legalistic v i ^  -:of- the -thing is
taken, the deceased’s successors wiU

have to pay on it. So this amendment 
exempts this and other gifts which are 
normal and reasonable. The word ‘nor- 
mar is used with a certain meaning, 
as also the word ‘reasonable*. *Reason- 
able’ has relation to the resources of the 
person. As regards ‘normal’, the inter­
pretation is, what is customary. There 
are customs in each community, in 
bu^communities also,» which require 
that whenever there is a friend’s 
daughter’s marriage you have to give 
something; or whenever there is a 
birth, the incoming of a young man, 
you have to give something. Similarly 
you pay to some of your dependants 
by way of monthly allowance. Similar­
ly there are the clubs; you :pay the 
subscription. There are certain holy 
obligations, for example on *EkadashV 
day you have to give something. So 
what is normal is to be considered with 
respect to the position of the deceas­
ed in the community and the customs 
of that community, and whatever 
reasonable is to be considered in re­
lation to his resources. Suppose I am 
a man getting about Rs. 500. A year 
before my death, suddenly I give some 
Rs. 2000 to my nephew. I never give 
it; on Divali holidays 1 used to give 
Rs. 100. But if I give Rs. 2000, it real­
ly raises a suspicion .because it is not 
reasonable, although to give something 
is normal. Under these circumstances, 
the words 'normal* and 'reasonable* 
are advisedly used and . they have the 
meaning as I have suggested. There­
fore, in order to see that the State 
treasury does not lose much on the 
one hand, and on the other those things 
which are normal and reasonably are 
allowed, an overall ceiling of Rs. 5000 
has been fixed. I submit that in the cir­
cumstances 1 h&ve ■ detailed this is a 
very reasonable amendment and It 
has to be read along with the amend­
ment moved by Sferl Deshmukh. The 
two together form th  ̂ lungs of this 
conception.

Shri S: S. Mere: On a point of clari­
fication. Sir. According to my friend 
Mr. GadgU, the provisions of sub-sec- 
tlon (!)• shall not apply to gifts made 
in consideration of marriage. Is he not
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giving legal form to the pernicious 
system of dowry?

Shri Gadgll: The limit is Es. 5000. 
As a matter of fact. I am doing some­
thing for social advancement.

Mr. Deputy-Speaker: Jewels and
other gifts.

SCiri S. S. More: Another point. Sir.
He says ‘but hot exceeding Rs. 5000 in 
the aggregate’. Possibly it mjay be said 
that the ceiling flxed refers to other 
gifts.

Mr. Deputy-Speaker; thought that 
was the intention—not regarding mar­
riage. Is that so? . »

Shri S. S. More: Does he mean
gifts in consideration ot marriage as 
well as other gifts? If that is so, it is 
not brought out here. Possibly it may 
be said that this clause restricts it only 
in regard to other gifts.

Mt. Depnty-Speaker: This Rs. 5000 
will apply to other gifts and to marriage 
also.

SCirl C. D. Panda: Including the club 
fee?

Shri Gadgll: The overall aggregate 
ceiling is Rs. 5000."So far as marriages 
are concerned, already a provision is 
made for deduction for each female— 
every daughter or female dependent— 
for the purposes of marriage.

Shri S. S. More: But that is for ex­
penses, not for gifts.

Shri N. P. Nathwani (Sorath): May I 
seek a  ̂ clarification Sir. Will the 
aggregate amount of Rs. 5000 cover 
both sets of gifts or it will cover only
one?

Shri Gadfil: Both.
Shri C. D. Pande: All manner of

gifts..
Shri T. S. A. Chettlar (Tiruppur): 

Before ^oing further let me point out 
that what Mr. Gadgil referred to in 
clause 32 was for a provision for future 
marriages. That should not be 
confused with the provision that 
is sought to be made under this 
section. And so the explanation that 
he sought to give oreated gome 
sort of misunderstanding in the 
House. If somebody has four daughters

whose marriage had been celebrated 
within two years, the provision that 
will be allowed under this amend­
ment now will be Rs. 5000 for all 
those marriages and for all the usual 
gifts within those two years. I want 
the House to appreciate the implica­
tions of this amendment so that it will 
be voted upon fully understanding 
those implications.

10 AM.
Now let me raise a few points on 

the clause itself as well as my amend­
ment. This caluse 9 refers to two 
kinds of gifts. One is gifts to i-elatives 
and to others. That is the first portion 
of the clause. For that the conditions 
are that it must be bona fide and it 
must be more than tWo years old. The 
second category is gifts to public chari­
table institutions. As far as I am con­
cerned I am not very much interested 
in the first category, because paying 
tax does not do bad to them. But 1 
am .bound to point out that these two 
conditions imposed, that it must be 
bona fide as well as more than two 
years old is bound to cause hardship 
in certain cases. I have heard the legal 
interpretation with regard to 'bona 
fide\ I am not myself a practising law­
yer; I do not presume to know much 
about law. But what I have been told 
is that if once transfer is made, then 
it is tantamount to bona fide. Those 
are the decisions. But I would like to 
know one thing. My hon. friend on the 
other side who is an ex-judge and a 
legal luminary said the other day 
**Suppose somebody says, ‘After I die 
in a couple of years, I give such and 
such to so and so*. If in the deed it­
self, there is no reference made, but 
a complete transfer is made, I would 
like to know what is the position. I am 
referring to this because I want things 
to be understood so that there will not 
be harassing procedures adopted.

Then the other point is this. Even if 
it is more than two years—some gifts 
are five years old, some ten years old— 
if the Controller thinks that it is not 
bona /We, then it is bound to be re­
opened Jby him. These are matters 
which, I think, ought to be dealt with.
I am anxious that no evasion should
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IShri T. S. A. ChettiarJ
be allowed. 1 am anxious that people 
who want to evade tax must be caught 
and must be made to pay tax. But 1 
am also anxious that unnecessary 
harassment should not happen. As far 
as 1 see. Government have made up 
their mind to see that these words 
exist there. But I would at least ask 
ihcm to issue executive instructions to 
see that normally cases of more than 
two years’ duration are not reopened 
unless there is concrete evidence to 
prove that it was not intended to b̂ j 
a bona fide gift

Now I come to the second and, in 
my opinion, more important, point— 
with regard to gilts to charitable insti­
tutions. I am one of those who believit 
that we as a nation should encourage 
these things. My hon. friend, Mr. 
Somani, said that this provision may 
prevent gifts being made. I do not think 
that it will prevent gifts being made, 
but. I am sure, to some extent it will 
act as a deterrent. I am one of those 
who believe that money given to chari­
table institutions is much better used 
than money given to Government. 
Having, as I do, experience of admi­
nistration of Government, I know the 
wasteful expenditure in Government 
departments. (Interruptions). In run­
ning schools, running colleges, runtiing 
dispensaries and running hospitals, 
much more money Is spent in Govern­
ment institutions; and much more eco­
nomically the same thing is achieved 
and with greater missionary zeal and 
personal touch by charitable institu­
tions. So I am one of those who be­
lieve that charitable institutions must 
be supported.

My hon, friend. Mr. Gadgil, in an ex­
pansive mood, said when he made his 
previous speech: “My own submission 
T:; that we have come to a stage in our 
.social evolution where pfivate charity 
is not going to *olVe any public prob­
lem**. But I am afraid that is not an 
opinion which is shared by the Govern­
ment of India which has set up a 
Planning Commission, and the Plan­
ning Commission is evolving its 
plans ter social welfare definitely on 
the basis of the help of social service

institutions,
GadgU).

{Interruption by Shri

May 1 refer to page 95 of the recom­
mendations in the Five Yeai Plan? 
Theŷ  definitely say;

'“ In view of the inadequacy of 
resources, a large share of respon­
sibility for social services will have 
to be borne by the people them­
selves. In the case of educa­
tion, there is evidence that 
the people are keen to contri­
bute in cash, kind, labour and 
land for creating the necessary 
facilities. It sht'uld be the major 
aim of the Central and State Gov­
ernments and non-ofTicial organisa­
tions to explore this avenue and 
harness this urge in the people by 
using their influence, providing 
technical aid and stimulating pub­
lic opinion.’*

The Government are wise in taking 
that attitude. Coming to my own State, 
which I know well, there are nearly 
35 to 36 thousand elementary schools 
in the province of which 18,000 are 
maintained by aided agencies; there 
are nearly 900 High schools in my 
province of which nearly 500 are main­
tained by aided agencies; there are 
nearly 75 colleges, out of which nearly, 
40 are maintained by aided agencies. 
By aided agencies I mean that govern­
ment gives them a grant, a particular 
proportion, it may be 50 per cent., or 
it may be two-thirds. The rest is found 
by raising public contributions and 
public donations. I know from experi­
ence that the spread of education and 
medical facilities is possible only 
through the l êlp of these aided agenci­
es who will organise public charity in 
our country. The personal touch, the 
personal devotion and the personal zeal 
and missk>nary spirit which is neces­
sary for the advancement of social 
services can be provided to a large ex­
tent only .by private institutions. So I 
am one of those who believe that what­
ever law we may make, wtiatever pro* 
visions we may make, we must make 
them to this end that they will support 
and help in the growth of the social
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service institutions, that we may help 
in the giving of gifts to such institu­
tions and that we will so arrange things 
that these institutions will get support 
from the public; and, from that point 
of view the Income-tax Act is an im­
provement. When my hon. friend Shan- 
mukham Chetty was here, he introduced 
a provision, setcoin 15B which said 
that up to 10 per cent, of the income 
of mdividuals and up tc 5 per cent, of 
the income of companies, contributions 
may be made to recognised charities, 
and that those contributions will not 
be taxable within certain limits. Latter­
ly we have had an amendment reduc­
ing that 10 per cent, to 5 oer cent, and 
making certain other conditions with 
regard to gifts. But, still it is an im­
provement in the right direction 
because we encourage people to give 
to charitable institutions by saying that 
the amoiJht thus paid within a 5 per 
cent, limit will not be taxed.

In the Estate duty Bill we are doing 
something just the opposite. What have 
we done? We say even with regard to 
gifts to puMlc charitable institutions, 
even with regard to bona fide gifts, 
gifts to institutions wTTfch come under 
the definition of charitable institution 
accepted by this House/they will not 
be debarred from taxation, if they are 
given witWln six months. If they are 
given within six months of the death, 
then even these bona fide gifts, these 
gifts to institutions which are well 
recognised, big hospitals, recognised 
colleges, even Government colleges— 
for example, we have beautiful colleges 
in our country just as the Karaikudi 
College which has risen out of private 
muniflcence of a great man (nearly 30 
or 40 lakhs of rupees has been invested 
and it is one of the best education cen­
tres in South India)—then tax will 
have to be collected even from them. 
To my mind. Sir, this is not a detira  ̂
ble state of affairs. I do not want to 
say more on this point because it is 
well understood. Amendments have 
been moved to remove this period and 
that this period need not apply to 
gifts to public institutions. I do not 
wont to take more time of the House

on this point and I would request that 
that amendment may be accepted.

One other matter, and that is my 
own amendment. There have been many 
aircrashes in our country. Now the 
Government have taken up the mana­
gement of the Air Companies.

An lion. Member: More accidents.
Shri T. S. A. Chettimr: My friend 

here says that there will be more 
accidents. Let us not hope so. When 
these accidents happen certain people 
die who did not expect to die. Theio 
deaths are unforeseen ond it is 
difficult for any»body to say that 
these things were planned even 
two years before, so that tax may 
be evaded. At least in the case 
of deaths due to accidents I shall 
be glad if the Government will see 
its way to accept that gifts made by 
people who have been victims of ac­
cidents do not come within the nis- 
chief of this section.

Shrt N. C. Chatterjee (Hooghly): 
Clause 9 has one particular object. The 
object is to bring under charge of eŝ  
tate duty gifts made inter vivos with­
in a period of two years before death 
or in case of gifts for public charitable 
purposes within six months before 
death. Now, I want to make three 
pointf and I wish to submit very few 
suggestions in support of my argu­
ment.

This is the first time that estate 
duty is being introduced in India. I 
submit it is >both reasonable and neces­
sary that the time-limit of two years 
should be reduced to one year, in Uw 
case of ordinary gifts inter vivos.

My second submission is as far as 
gifts for public charitable purposes are 
concerned, there is no point in having 
a time-limit. Why should you ftx six 
months at all? Under the Australian 
Act. section 2 sub-section (5), there 1» 
no such time-limit. Estate duty is not 
at all leviable or payable in respect 
of gifts to scientiflc public purposes  ̂
public hospitals and piibllc benevolent 
institutions or to any fund maintain­
ed for the relief of persons in nece»- 
sitoiis circumstances. 8o. I submit that 
the same thing should be done In India.
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[Shri N. C. Chatterjee]
Thirdly, I come to the bona fide 

business. I thought there was a 
bona fide end to all this dispute about 
the meaning of the word bona fidê  
but some mala fide mind is still haunt­
ing us.

Shri Qadgil: It is on the other side.

Shri N. €. Chatterjee: You may re­
member that you have copied this trom 
the English Finance Act of 1894. 1
made my point clear when we were 
considering the general discussion, 
that Mr. Gadgil’i  guggestion should be 
f\rmly rejected because if it were tb tfc 
accepted that will be a terror and an 
engine of oppression. It will be a source 
of money-making "and it will be put­
ting the onus and the burden of proof 
will fall on people who cannot possibly 
discharge that burden. A man make& 
a gift today and some 20 years l&ter 
dies. Then Mr. Gadgil says that we 
have got to prove affirmatively that 
there was a bona fide gift. There was
0 document executed on the possession 
of the transfer of interests to the ex­
clusion of the donor, but you also 
show that there wag no intention at all 
effecting payment of death duty when 
you die 20 years later. God alone 
knows when you will die!

Mr. Deputy-Speaker: It is not Mr. 
Gadgil, tout the Select Committee.

Shri N. C. Chatlerjee: The Select
Committee did not say that. What 1 am 
pointing out is that the Select 
Committee did not at all take the 
Interpretation of Mr. Gadgil. The 
Select Conunittee took the interpre­
tation of English law. I am read­
ing Green’s “Death Duties” which 
is our Bible. In that book—1952 
edition, page 17, Mr, Green says, “The 
words, 'bona fide\ are in effect mere­
ly an express indication that the sub­
stance of the transaction should be 
considered, Boiia fide transaction is 
one which is not fictitious or which is 
not coloured, but real and genuine.** 
••It is immaterial”  Mr. Green says, 
“that the motive would have been to 
lessen the death duty/* What does it

matter that the motive was that when 
I would die ten years iater...

Mr. Deputy-Speaker: Just to cyt 
short the debate, I might say that 
wherever there is an agreement, we 
might pass on to the next point. Mr. 
Gadgil’s own interpretation may .be 
there.

Shri C. D. Pande: It will be quoted
in the courts of law.

Shri Gadgil; It is his opinion.
Mr. Deputy-Speaker: Mr. Gadgil*s 

opinion is not Government’s opinion. 
And whatever might be the Govern­
ment’s opinion, the court’s opinion is 
different.

Shri C. D, Pande: Generally courts 
need not be guided by the op^ îons ex­
pressed here, but lawyers quote the 
discussions to prove the intention of 
law and there is great relevancy in 
doing so. I will put to the Finance 
Minister directly—in a Committee he 
said that he accepted Mr. Chatterjee’s 
interpretation and he also said that he 
looks to English interpretation. Today, 
he should make it clear.

Shri N. C. Chatterjee: Let me com­
plete. We do not want Mr. Gadgil's 
interpretation,— ŵith great respect to 
him. Lord Atkinson has made the law 
clear on this matter. I am reading 
from Dymond’s "'Death Duty** at page 
17:—
Lord Atkinson said:

•‘The transactions were real and 
genuine as opposed to colourable 
transactions. It is admitted that 
the motive which prompted the 
Duke of Richmond to enter into 
these transactions was to relieve 
from the payment of Estate Duty 
those estates which upon his death 
would pass to another or others. 
That motive does not vitiate the 
transactions.”

Such a transaction might not come 
within the description "bona fide com­
mercial transaction” . But it will still 
be a bona fide gift inter vivos which
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comes within section 9. I submit there 
will be fio difficulty.

Sir, I had pointed out that both 
Mr. Gadgil and the Finance Minister 
were good enough to appreciate the 
force of my submission. We have 
omitted—it is a pure omission— 
“normal and reasonable expendi­
ture” . They must be brought In, in 
consideration of the marriage, and 
they have accepted it. In England, 
there is absolutely no limit, no ceil­
ing, and you cannot fix a limit. You 
will be re<}ucing it to absurdity when, 
say, three daughters are to be married. 
In that case, how can you fix it at 
Rs. 5,000? Either make it reasonable, 
or don’t have it at all. In England, 
there is absolutely nothing of the 
kind. The English law says “normal 
and reasonable, having regard to the 
income of the person concerned*'. I 
submit that the same thing should l>e 
done here. ^

Just look at Mr. Gadgil's amend­
ment which is No. 583. He says:

“The provisions of sub-section
(1) shall not apply to gifts made 
in consideration of marriage or 
which are proved to the satisfac­
tion of the Controller to have 
been part of the normal expendi­
ture of the deceased and to have 
been reasonable having regard to 
the amount of his income or 
to the circumstances, but not ex­
ceeding Rs. 5,000 in the aggre­
gate.*’

You stop there, with the words, 
“to the circumstances” . That is 
English law. Why add these words, 
“but not exceeding rupees five 
thousand in the aggregate**? My 
amendment omits this ceiling and it 
would be unfair, very unreasonable 
to say “not exceeding Rs. 5,000**, and 
then leave it to the Controller. You 
must take the country as it is. You 
are not legislating for every problem. 
You cannot possibly force all kinds of 
social reform by this kind of penal 
provision in a statute dealing with 
estate duty. I am suggesting to the 
hon. Finance Minister that this ceil­

ing should not be there and the House 
should not fix any such ceiling of 
Rs. 5,000 in the aggregate for all kinds 
of things. As Green says, whom I 
quoted earlier, it may be reasonable 
for a man to give his sister a large 
proportion of his income if he is a 
bachelor, while the sister is a widow 
with young children. Supposing that 
gift is made, 50 per cent, goes there. 
That itself comes to Rs. 5,000 in two 
years. Then you cannot possibly 
make any other normal gifts or any 
other public subscriptions. Supposing 
a man is in the habit of paying some­
thing to a society or some organiza­
tion, that should be allowed. Sup­
pose a Muslim goes to Haj—just two 
years before death, then, he has to 
spend large sums of money in charity. 
He has got to do it under the canonical 
law. That is barred out. That is not 
proper. I submit, that that should be 
deleted, and my humble submission 
is that it will be a protection if these 
words are omitted.

Now, about one thing for which I 
am sorry. I am sorry that the Finance 
Minister said that. I can understand 
Mr. Gadgil saying that. Is it a proviso 
under clause 32? What is the 
proviso? You are providing, accord­
ing to the Finance Minister’s amend­
ment No. 539, for an exemption. You 
remember clause 32 is an exemption 
clause. You are putting in that clause 
some provision for exemption. Exem­
ption for what?

“Moneys earmarked under poli­
cies of insurance or declarations 
of trust or settlements effected or 
made by a deceased parent or 
natural guardian for the marriage 
of any of his female relatives 
......... ** etc.

This means, if I make provision for 
the marriage of my daughters, then 
that would be exempted. This is a 
prospective marriage—post mortem— 
and we are now thinking of the past 
—ante-mortem—of actual marriages 
that have already happened. These 
wordings should not be confused. 
That is something that will happen 
after death. But this Is something 
that precedes that
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Shrimali Snshamji Sen (Bhagalpur 
South): My amendment in clause 9 
is No. 220. I may just add a few 
words to that clause. I beg to move:

In page 5, after line 17, add:

‘̂Provided always that the con­
ditions herein contained shall not 
apply if death is the result of an 
accident or of any vis major**

I think this is a very important 
amendment, and if the House will 
accept it and if the hon. Finance 
Minister would accept it, it will be 
good. 1 would appeal to the hon. 
Finance Minister once more to accept 
the amendment, although it is a sort 
of hopeless effort perhaps.

Clause 9 deals with gifts within a 
certain period before death, but if 
there is an accident and if there is 
death which is the result of any vis 
major, surely, the family should not 
be penalized for that. I agree with 
Shri Gadgil in as far as he has said 
just now that this is absolutely a new 
taxation, hitherto unknown in the 
country, and so we have to go slow. 
So, I would press this amendment, as
I think it very necessary to exempt in 
cases of accident.

Shri Krishna Chandra (Mathura 
Distt.—West): My amendment is
No. 644. It runs thus:

In page 5, after line 19. insert:

''Provided further that in the 
case of gifts whenever and how­
soever made in favour of person 
in succession or in favour of 
person likely to be person in suc­
cession if the succession was to 
open on the date of the gift, the 
property taken as a gift shall be 
deemed to pass on the donor’s 
death.”

The amendment is quite clear. It 
means.........

Mr. Dapttty-ltoedEer. That is mak­
ing it stricter. Is it not more limited 
in scope?

Shri Krlitaa Chaadnt: Yes, Sir; it 
is more limited in scope. It only 
means to bring those gifts, under 
which the property passes, to the 
persons who are likely to succeed. I 
have heard Mr. Chatteijee with great 
care; he tried to impress that the word 

fide** should be deleted.
Shri C. D. Pande: Not deleted, but 

the interpretation of Mr. Deshmukh 
may be put on it, not the interpreta­
tion of Shri Gadgil.

Shri Krishna Chandra: I have
followed himi The hon, the Finance 
Minister has been quite reasonable, I 
should say rather generous, in accept­
ing the amendments to water down 
this Bill. He has been accepting 
amendments after amendments which 
aim at watering down this measure. 
It is perhaps due to his impression— 
which I say is not well founded—that 
the opinions voiced in this House are 
generally for such exemptions. If we 
analyse the list of amendments we 
will find that they can be divided into 
two broad divisions: One of those
aim to make this measure a strict 
measure, a At instrument to achieve 
the professed aim which has been 
declared too often by the hon. the 
Finance Minister—that this measure 
is aimed to achieve a social objective. 
On the other hand there are amend­
ments which want to water down the 
provisions of this Bill and it has been 
a misfortune that the opinions voiced 
in this House have often been pre­
dominantly on the latter side, that is. 
those opinions which aim to water 
down this Bill have been more vocal. 
But, if you scrutinise the amendments 
tabled, you will find that there are 
a number of amendments from those 
who want to make this measure a fit 
instrument. The misfortune has, how­
ever, been that those people have 
either failed to catch your eye or they 
have not been assertive enough to 
speak in this House. But there is no 
dearth of such amendments which 
mean to make this measure a fit 
instrument.

Now, coming to my point, I feel that 
if the word **bona fide" is removed 
then gifts which have been made to
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successors in the family only for the 
purpose of evasion of duty will be 
taken out of the property. 1 will give 
an example. A father has four sons, 
and, as is generally the case in this 
country, the father has implicit con­
fidence and trust in his sons. He 
knows that his sons will never betray 
him. He can always gift his property 
to his sons and remain confident that 
those sons will support him in his old 
age.

Shri Dhtilekar: They will not.
Shri Krishna Chandra: It may be

your conception, but that is not 
correct.

The property is gifted and the gifts 
so far as the legal instrument of 
transfer are concerned are perfect. 
The transfer has been made, the 
possession has been given. But the 
proceeds of the property may be 
utilised for the joint ben^t of the 
whole family and may continue to be 
so utilised. I think such gifts will be 
taken out if this word “bona fide*' 
remains here. If the hon. the Finance 
Minister is kind enough to accept my 
amendment,—he will see it has got a 
very limited scope,—then such gifts 
will go out of the purview. But even 
if he does not see his way to accept 
my amendment, I would only entreat 
him not to be moved by the argu­
ments made in this House for the 
omission of the words **bona 
The words "bona fide** may to an 
extent serve the purpose which my 
amendment seeks to serve.

There is no reason why gifts made 
to persons in succession should not be 
taxed. If we take another point of 
view in this connection it is after all 
an unearned income. A relative, a 
son, or any other near successor, gets 
the property in gift from the father 
or from any other relative. Then, it 
is an imeamed thing for him. When 
we are taxing earned income in this 
country it is a misfortune that there 
is no law in this country to tax such 
unearned income. A person gets a 
good amount in a lottery, but that 
amount Is not liable to the payment 
of income-tax. It should be. If we

exempt even such gifts from being 
taxed under the Estate Duty Bill, it 
will be quite unreasonable. The 
donee here gets the property in gift 
without putting in any labour and 
that property is utilised for the bene­
fit of the family.

In the end I would appeal to the 
Finance Minister that he should be 
kind enough to accept my amendment 
which has got a very limited scope. If 
he does not see his way to accept my 
amendment, tlien he should not agree 
to remove the word *'bona fide*\

Shri K. K. Basu (Diamond 
Harbour): My amendment No. 446
speaks for itself. The principle and 
our point of view underlying this 
amendment will be found in the 
minute of dissent appended by us to 
the Report of the Select Committee. 
On account of the lapse of time that 
has happened from the time the Bill 
was first mooted in 1946 and now, a 
number of persons would be able to 
evade the tax. We have therefore 
suggested that the period should be 
five years. But Mr. Gadgil, who is 
practically the governing spirit behind 
this Bill as it is understood in this 
House, has already replied to our sug­
gestion. I do not wish to enter into 
a long discussion, but I think Mr. 
Gadgirs interpretation of the meaning 
of the word **bona fide** will not be 
accepted by the courts of law. Be­
cause, as you know, under the Muslim 
law it is only possession that is 
required. Once a transfer is allowed 
to be made—and that is the very 
basis of this clause—that means that 
the persons who make a gift to the 
successor, or whoever it may be, are 
allowed to do so. Then the question 
of bona fide is not quite tenable. Of 
course in our country there are 
benami transactions which may be 
brought under the purview of this 
section.

But I would like to suggest one 
amendment to the amendment moved 
by Mr. GadgU (No. 58S). I hope the 
hon. Member will hear me. I want 
to move an amendment—>I have ne
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time to move an amendment, there­
fore I would like to suggest a modi­
fication to the amendment moved by 
Mr. Gadgil where he wants to put a 
new sub-section. (An Hon. Member: 
He is not hearing you, he is reading,) 
The Finance Minister is hearing, I 
would suggest the deletion of the 
words ‘‘and to have been reasonable 
having regard to the amount of his 
income or to the circumstances” in 
that amendment. When you want to 
restrict the amount to Rs. 5,000, why 
do you bring in the judgment and dis­
cretion of the Controller to determine 
whether that sum was reasonable in 
the context of the income and the 
social position he held? Considering 
for a moment that a person is allowed 
to make a gift to the extent of the 
maximum of Rs. 5,000, the maximum 
that the exchequer would lose will be 
Rs. 1,800 (it is 38 point something of 
the total tax) even from the person 
who is in a position to pay at the 
maximum rate. Therefore, if this 
particular expression “and to have 
been reasonable having regard to the 
amount of his income or to the cir­
cumstances” is allowed to be put in 
this clause, there may be occasions for 
disputes; the Controller may have a 
different view; it will go in appeal. 
As I said, the maximum loss to the 
exchequer will be only Rs. 1,700 or 
Rs. 1,800. And in the case of lower 
limits it may be only Rs. 100 or 
Rs. 200. Therefore I suggest that 
instead of complicating things, parti­
cularly when you want to put a 
maximum limit, that particular pro­
vision should go away. In our coun­
try, on account of the social structure, 
possibly one person may be a middle- 
class man. He might have inherited 
from his relations some jewellery or 
something which may be of the value 
of Rs. 4,500. If he has only one 
daughter or a son he might have 
made a gift. In that event, if the 
person’s earning was only, say, Rs. 200, 
you may say he is not entitled to own 
so much jewellery. I do not say the 
Controller will always take an un­
reasonable view. But when you have 
put a maximum limit to the amount.

it is better that this particular expres­
sion ‘‘and to have been reasonable 
having regard to the amount of his 
income or to the circumstances” 
should go away so as to avoid com­
plication.

Sliri N. Somana (Coorg): I want
to make a humble suggestion. I would 
request the hon. the Finance Minister 
not to press his amendment to delete 
the words “or more” , because that 
might complicate the issues. I think 
the expression as it is, is perfectly 
clear.

Mr. Deputy-Speaker: The Finance
Minister has said that he is always 
open to conviction so far as “or more” 
is concerned.

Shflri N, Somana: I would request
him not to press for the deletion of 
the words “or more” .

Mr. Deputy-Speaker: He said he
will consider.

Shri Dhalekar: I want to suggest
that in the amendment of Mr. Qadgil 
the words “but not exceeding rupees 
five thousand in the aggregate” may 
be deleted. When they have already 
given powers to the Controller to 
exercise his judgment, to investigate 
and to see whether the expenditure 
is normal or according to the circum­
stances, then the Controller who is a 
very high placed person should not 
be saddled with this limitation that 
he should determine only up to 
Rs. 5,000. Suppose it is Rs. 5,200. He 
will be helpless. I think he should be 
credited with some knowledge of the 
people and the country.

Shri B. K. Choiidhary (Gauhati): 
Do you expect to influence him?

Shri Dhulekar: I think Shri Gadgil 
also will agree to this'.

TTnmTTu»r
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^  fsT^ *f^'t % ^ > i r  f r  TT*T fTT 

v t f  t r ^  grrm f r  3ftv qn?r « r  

arrrift ^  ^  ^  fanr i sptt

^  ^  TT ?r>pt ft, ^  ?ft 
*Tf «rnr ?rt jt? <rm  i^ 't <nw

jft5ft^Tffjf i » f t ^  ^ .̂?rrg- i

Shrl C. D. Deshmukh: l shall flrst 
deal with my amendment No. 509.

Mr. Deputy-Speaker: O m iss ion  of 
‘or more*.

Sbri C. D. Oeshmiilch: I have heard 
hon. Members express some doubt 
about the wisdom of carrying through 
this amendment. 1 know that in 
clause 11 I have not suggested a 
similar amendment and there it puts
it the opposite way, “ .........  bona fide
eflfected or suffered not less than two
years before the death.........To be
strictly consistent, I should have 
moved an amendment for this word­
ing ‘not less......... ’ In the English
rulings, I find ‘‘beginning with the 
second year” and so on. Therefore, 
there is not much to be gained either 
way. I will not press this amend­
ment and I shall at the right time ask 
your leave and the leave of the House 
to withdraw it.

In regard to all other amendments,
I am sorry I have to oppose them
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except of course my own, which is 
consequential, and 583. I may as 
well say here that I think that what 
the hon. Member Mr. Basu has sug­
gested is reasonable. In regard to 
'reasonable* what he has suggested is 
reasonable. Because, the fixation of 
ceiling itself is a kind of constructive 
meaning attached to ‘reasonable*. 
Therefore, one need not go again into 
what is reasonable. Therefore, one 
has to content himself with saying, 
**......... part of the normal expendi­
ture of the deceased having regard to 
the amount of his income or to the
circumstannes..........1 share his fear
that otherwise we are likely to get 
bogged down in trying to determine 
what is the elusive quantity *reason- 
able\ If it is acceptable to the mover 
of the amendment, I am prepared to 
accept it.

Shri K. K. Basu: Onoe he has
nodded his head.

Shri C. D. Deshmukh: Now, I will 
come to the main points that have 
been made. The first is about the 
period of these gifts. One general 
statement I should like to make is 
that the experience of all countries 
has shown that gifts shortly before 
death are a familiar method of evad­
ing duty. That is really the rationale 
of our attempt to fix some period. 
Some countries go farther. In 
Australia I think, there is a tax on 
gifts. Of course, the normal method 
is to prescribe a period within which 
the gifts made are dutiable. It is 
familiar ground; but I must mention 
it to round off the argument. In 
England, the period originally pres­
cribed was one year. They were in­
fluenced by these generous impulses 
with which most hon. Members have 
been influenced here. Then, bitter 
experience made them raise it to five 
years. We are starting with twice as 
much generosity as in the U.K. and 
therefore we are flxing a period of 
tivo years. The point is that there Is 
really no a priori basis for deter­
mining periods of this kind. It must 
be a matter of rule of thumb and 
experiment. That is why we are

starting with the period as in the Bill, 
which seems to have appealed to the 
Select Committee and I think it will 
still find favour with the majority of 
the jHouse. If experience shows that 
this, is either inadequate or adequate,. 
I am sure, when the occasion comes, 
—and there will be very many— t̂o 
amend this Act, then we shall have 
to do something about this period 
also.

Now, on various occasions, on behalf 
of Government, we have made our 
attitude clear in regard to this time­
limit for gifts to charitable purposes 
and the arguments in favour of the 
present period are somewhat rein­
forced by the more comprehensive 
definition that I have agreed to adopt 
in deference to the wishes of the 
majority of the Members—what I con­
ceive to be a majority of the Mem­
bers of the House, it is only a matter 
of sensing it. The position is, the 
donor will be pretty free to make 
gifts to any charitable purpose of his 
choice. That being so, it goes further 
and further away from the control of 
the State. We have made this argu­
ment that in this period, unlike other 
countries, we are trying to channel 
the resources of the country into cer­
tain priorities. Therefore, we can­
not take too much of a risk of wealth 
flowing into some other directions 
which are controlled entirely by the 
choice of the individuals. There is 
nothing in this against the traditions 
of the country. There is no hostile 
intention. The champions of those 
who want this period to be removed 
or shortened are somewhat unfair to 
the community at large. Take this 
argument, for instance, that there is 
waste if money that flows into Gov­
ernment coffers. I am surprised to 
hear this argument from Members in 
this House.........

Babu Ranmarayan Singh: But that 
is right.

Shri C. D. Deshmukh;............. who
vote year in and year out very large 
funds, thousand times more than thfe 
funds which will flow into charity. 
Indeed, if one were to look into the
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private charities, how does one know 
that there is no waste? The only 
difference is that there is no audit of 
this expenditure. Therefore, I must 
say that I adhere to our position.

Then, there are various other diffi­
culties into which I need not go. When 
gifts are made shortly before death, 
they may not be in proper form, may 
have been verbal, and there will 
always be difficulties in establishing 
their bona fides. For all these reasons, 
we must adhere to the provisions that 
are embodied in the Bill as it stands. 
There was a point regarding banning 
of all gifts to successors. As a tax 
gatherer, I should welcome this. But, 
I resist that temptation. I think here 
again we should leam by the experi­
ence of other countries. So far as I 
know there is no exception like this 
made in any law. May be, it is their 
experience, although one might expect 
something else, that such gifts are not 
more common than other kinds of 
gifts. If our experience is otherwise, 
—family ties prove stronger in this 
country as they well might be—and 
therefore a good deal of revenue 
escapes the net of the tax-gatherer, 
we shall have to review the position. 
In any case, it is not a succession duty 
although we have introduced an 
element here and there in some of 
the quick succession and other clauses, 
and I think we better not gradually 
transform it into a succession duty.

I am sorry I cannot accept the 
amendment that suggests that special 
provision be made for deaths due to 
accidents. Again, administratively it 
will be very difficult to establish 
causes of death, particularly by 
revenue officers. In any case, I think 
cases of accidents must be very small 
as compared with other cases, and as 
I have said before, it is not right to 
try to legislate for an odd remote 
contingency.

Then, we come to the vexed ques­
tion of gifts bona fide made. I have 
already stated my own view. But, I 
must observe that we use the word 
•‘moving” too often in the course of 
the debate. It is a moving spectacle

to have so many amendments. Cer­
tainly there are Movers of amend­
ments. But when some one says that 
an hon. Member is a moving spirit, I 
think he goes too far. I stand by the 
opinion that I have expressed in re­
gard to this business of bona fide. 
The essence of the matter is, I, think, 
that there must be no secret arrange­
ment or reservations. That is the 
effect of the English decisions. It is 
very fortunate that for the legal 
diamonds amongst us, there are 
Dymonds and for the greens amonif 
us, there are Greens. And here is 
some reference—Brey in 1907—it is an 
old case, I won't give the reference. 
It soimds too much like a Court. I 
quote now:

“The intention is to provide that 
the transaction shall be a real and 
genuine transaction, intended to 
have full and real operation with­
out any secret or collusive 
arrangement or reservation, and 
as I found.........

—this is the quotation—
......... that all the deeds and

documents here.........
—in that case—

“ .........were genuine instru­
ments intended to have their full 
operation without any reserva­
tion of any kind, secret or other­
wise, I must find, as I do find, that 
these encumbrances were created 
bona fide,**

Then he goes on to say:
“In my opinion, motive has 

nothing to do with it. In coming 
to the conclusion whether they 
were real deeds intended to have 
been really operative, one of the 
elements for consideration may 
be motive, but once it is found 
that they were real deeds, I 
think the motive that actuated the 
donor in making them is im­
material.’'

To my knowledge that has not been 
overruled, and, therefore, it is possible 
when the matter goes to Court, if it
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ever does, then they will possibly 
follow these rulings. I am not trying 
to give my own interpretations. I 
am only referring to interpretations 
that have been put on these words in 
the United Kingdom.

Now, there is only one thing— 
think it finishes it—this vexed ques­
tion of gifts to Bhoodan Yajna. Un­
doubtedly these will be for charitable 
purposes, and they will have to be 
made more than six months before 
death in order to escape the duty, but 
whatever one's sympathy may be with 
this campaign, one must realize that 
it is still, from a legal point of view, 
in an inchoate situation. One does 
not know yet what exactly the legal 
incidents are, how the land is going 
to be distributed, if the best form of 
distribution would be to co-operative 
societies of the landless or to indivi­
duals. what the convenience of re­
covery from the rest of the estate 
would be—h/ecause that danger was 
referred to by the Mover of this 
amendment. So, 1 think it is not 
advisable to consider this matter at 
this stage until the exact legal posi­
tion of these lands and the rights of 
ownership become clearer. Also we 
should be treading on dangerous 
ground if we once start distinguish­
ing one kind of charitable purpose 
from another, and in this we have had 
bitter experience in trying to 
administer the old Section 15-B of the 
Income-tax Act which we amended 
recently. Maybe that a situation 
would emerge in which tRis form of 
charity will stand out over the others, 
and it might be possible to categorise 
or classify them. Then, if there is 
'I class of property, a "class of pers:ins, 
then there is provision for residual 
exercise of discretion under Clause 32.

Reverting again to this question of 
bona fides and referring to the speech 
made by, I think, Babu Ramnarayan 
Singh, the Hindi would be notx^^^.

but p a real tranFMc- 
tion. The rendering of />ona fide 
will be ;

ww : ar^r i

w  35?Ti I
Shri A. M. Thomas: Wiiethor it was 

inten4ed to take effect or not.
Shri C. D. Deshmukh: So, in realit>, 

that amounts to a gift, and that is a 
matter which will always have to be 
determined with reference to the law 
on the subject, the physical facts of 
the transaction and so on. So, it is 
not necessary for me to enlarge on 
that point.

One last point. An appeal was 
made to me that even at this last 
minute 1 should agree to abandon the 
ceiling. I am sorry I cannot because 
all these really represent concessions 
in one form or another, and some­
where or the other one has to scy 
‘This is the kind of pattern I want 
about this.” In other words, what I 
am driving at is, every single matter, 
if it is considered by itself, might 
appear very persuasive, but when you 
have the whole picture, then one may 

•say one “night well be content 
although one is not fully satisfied 
with some p̂ ’̂ovision, and this is a 
provision which I have inserted 
originally in deference to a point 
raised by the hon. Member opposite 
who has still to do with some of the 
other clauses, and, as I have said 
yesterday, we have still to give our 
mind to some of the other things 
which arise under Clause 34. I would 
advise, therefore, hon. Members not 
to press this particular thing. I think 
Rs. 5,000 should be enough for all 
ordinary families.

Mr. Deputy-Speaker: May I ask one 
question? How does it happen that 
Rs. 5,000 is allowed to each marriage 
—the marriage of a daughter—after 
the death of the man, and why should 
there be a distinction? If he celebrates 
the marriage of his daughters before 
his death, he is not allowed Rs. 5,000 
for each daughter. Under this amend­
ment, whatever might be the number 
of daughters, he cannot spend more 
than Rs. 5,000, whereas if he leaves 
money behind after his death, it is 
different.
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Shri C. D. Deshmakh: It is the time 
element. It may be that in an odd 
instance you might find that, say 18 
months before his death, a man 
celebrated the marriage of ten 
daughters, but the greater probability 
is that he will marry one daughter if 
he is lucky enough. It is not so easy 
to marry daughters now. Whereas, 
when you refer to future marriages, 
well, if a man dies, it may be that 
when they come of age and when 
they are fortunate enough to be paired 
off, then they will be married. So, 
the whole process is spread over a 
very long period, whereas here it is 
only a question of what is likely to 
have happened within this two-year 
period. That is what we were con­
sidering. Therefore, the statistical 
probabilities of the case are that It 
will be only one marriage.

11 A.M .

Mr. Deputy-Speaker: It is clubbed
along with other gifts also.

Shri A. M. Thomas: What about
the words pointed out by Mr. Raghav- 
achari *'to the satisfaction of the Con­
troller” ? Co th^se words oust the 
jurisdiction of the Board of Revenue 
when appeals are filed?

Shri C. D. Drshmukh: Yes, Sir, that

Mr. Deputy-Speaker; He has already 
agreed to make that.

Sliri C. D. Deshmukh; 1 have nut.
Mr. Deputy-Speaker: He said

“ reasonable" something.
Shri C. D. Deshmakh: Again, my in­

tention is that all these things which 
are not comparatively very important 
should not get bogged down in a court 
of law, and once you raise this ques­
tion ot what is reasonable, what is 
normal, is this a gift is this for ^nar- 
riage, well, we say '‘All these things 
have to be established to the satisfac­
tion of the Controller” . That is quit* 
a common legal experience. In many 
Acts we find **In the opinion of so-and- 
so” . Apparently, lawyien have even 
found a way out of this, but w# are

trying to safeguard the position as 
much as we can.

Shri H. G. Valshnav (Ambad): If
the words “two .years or more” remain, 
the question of Rs, 5.000/-, of course, 
is not restricted to the two-year period, 
but even more. I will .iust explain. If 
the word “more” is not there, then, of 
course, as the hon. Finance Minister 
explained, the restriction is only to 
two years. But. if the words “ two 
years or more” remain there, the res­
triction of Rs. 5,000 will go even be­
yond the two-year period.

Shri C. D. Deshmukh: With regard
to proving it, anything that happens 
before two years is really outside our 
ken.

Shri A. M Thomas: May 1 know
whether the Central Board of Revenue
can enquire into the standard adopted 
by the Control'er? That was exactly 
what I wanted.

Mr. Deputy-Speaker: What the hon. 
Member wants is this. Whereas it is 
not the intention of the framers of the 
Bill that a gift of any value for a 
marriage or for any other purpose— 
whatever might be the nature of the 
purpose of the gift—ought not to be 
affected if it is made beyond two years, 
the amendment as it is worded wiî  
mean the previous sub-section (i) shall 
not apply to cases of Rifts made in 
consideration of marriage. That is. 
notwithstanding the fact that the mar­
riage was celebrated ten years l^fore 
that if a gift is more than Rs. 5,000, 
that gift is taboo. It is oossible to 
bring about that construction.

Shli C. D. Deflhatnkh: That is not
the intention

Mr. Deputy-Speaker: But we mu.st
make sure that it does not lead to a 
wrong interpretation. Would it not 
be better to say: “Notwithstanding
the provisions of sub-.section (1), gift>̂  
made in consideration of marriage— 
(then the words regarding the satis­
faction of the Controller)—..... if made
within two years of death..... **—
ffifts will not be liable to eitate
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1 think if you do that, it will make 
the position clear.

Shri Dhul^kar: If you take out the 
Rs. 5000 limit, whether it is two yet»rs 
or more, it wiil be all right. Then 
everything else fan remain.

Shri N. C. ChatterJee: I wanted to
put in the words: “Rifts made within 
two years of the death, .’’— that wiU 
clear the position.

Mr Oeputy-Speaker: Could we not 
say, ' Notwithstanding the provisions
of sub-section (1)..,”?

Shri N. C. Chatterjee: That is one
way. I was suggesting the following 
wording: “The provisions of ’sub-sec- 
tlon (1) shall not apply to gifts made 
two years of the death...... etc.”

Mr. Deputy.Speaker: Very well.

Shri C. O. Deshmukh: If you do that, 
you are then faced with the difficulty 
of why we have not used the words 
**hona fide'* there.

Mr. Deputy-Speaker: In regard to
gifts made in consideration of mar­
riage, no question of “bona fides** 
arises. In regard to other gifts, we 
have already said that they should be 
proved to the satisfaction of the Con­
troller to have been part of the normal 
expenditure. Marriage expenditure is 
normal expenditure and there is no 
question of proving the bona ftdes 
there. If a gift has been made, no .son- 
in-law would leave it. After all, it i« 
not a very large amount . So, we ne<vl 
not worry about the words ‘‘bona 
fide'\ I am only making a suggestion.

Shri U. M. Trivedi: The original
amendment of Mr. Deshmukh was aU 
right. All this hotch-potch has been 
created by putting in a ceiling flgur®.

Mr. Deputy-Speaker: I am not con­
cerned with the substance. The hon. 
Finance Minister is not willlnc to fore­
go the Rs. 5000 limit. Accepting that, 
—lest he should create an impression 
which he did not want to create, viz, 
that he taboos even gifts made within 
two years—» he now wants to reitrict

that amendment to a period beyond 
two years. We are on this point, viz. 
“The provisions of sub-section (1) 
shall not apply to gifts made within 
tŵ o years...”

Shrike. D. Deshmukh: The position 
is that if we do not have Clause 0, 
then all gifts would be treated as not 
part of the property. What we are
trying to do is, that we are defining 
gifts which shall be deemed to pass on 
death, that is to say, they are not real­
ly part of the property. If anyone 
were to ask, “What has happened to 
the gifts?” , we will say that the owner­
ship of it has been transferred now to 
somebody else. What we are now 
doing is that we are reversmg, by 
this whole clause, something which has 
already happened, and constructivf*ly 
we are saying that “this is Dart of ĥe 
property”. If we say that this kind 
of rigour shall not apply to these gifts, 
then these gifts remain gifts. There­
fore, in the normal construction, they 
would not be part of the property. 
Threfore, it is not necessary to put 
this in again— I mean the amendment 
•suggested. The whole of clause 9 i.> 
an exception to the natural order of 
things, and all that we say is that the 
natural order will regain its force if 
we say that the provisions of sub-sec­
tion (1) shall not apply. We exclude 
these from the scope of clause 9.

Mr. Deputy-Speaker: No, no. The
natural order is this. Whatever was 
the property at the time of the de­
ceased’s death is the property which 
is taxable, and if before his death he 
had given away something, that some­
thing, according to the normal pro­
cedure. is not his property. It is not 
deemed to be his property.

Shri C. D. Deshmukh: That is what 
I am also saying. Even on his death­
bed, if he has given something away, 
it is not hii property. Ordinarily, you 
would not regard it as his property, 
but because we fear that this might be 
used as a way of evading estate dutj* 
we say that gifts made for public 
charitable purposes, if made withia' 
six months, and other gifts as sped-'
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fted, if made withm two years, shall 
not be deemed to be his prop'ferly: in 
other words, they will be the property 
of somebody else. That is why we 
say ihat the provisions of clause 9 
shall not apply to «ift« made for so 
and so purposes. In view of this, it 
is not necessary to put it again in the 
exception.

Shri Dhulekar: The Finance Minis* 
ter s interpretation is correct, because 
it ta)ces away from the corpus of the 
property any gifts which are Dart of 
the normal expenditure up to a limit 
of Rs. 5000.

Shri C. D. Pande: You do not mean, 
r.ormal daily expenditure also?

Shri Dhulekar: Normal expenditure 
as provided for in the section.

Mr. Deputy-Speaker: Very well. T 
leave it to the Finance Minister. I 
shall /Irst put Mr. Gadgil’s amendment, 
No. 583.

The question Is;
In page 5,
(i) line 12, before “Property” insert 

“̂ ‘ (1 )” ; and
(ii) after line 1*9, insert:

“ (2) The provisions of sub-sec­
tion (1) shall not apply to gifts 
made in consideration of marriage 
or whic h are proved to the satis- 
lection of the Controller to have 
been part of the normal expendi­
ture of the deceased but not ex- 
(*eecling rupees live thousand in 
the aRgregate.”

Shri C. D. Deshmukh: Sir. are you 
'putting both the parts? May I point 
'Out that if you are putting the whole 
of amendment No. 583, I will have to 
ask for leave to withdraw my amend­
ment No. 511. Mr. Gadgil had said 
that he  ̂wis moving only the second 
part: but you have mentioned both the 
parts.

Mr. Deimty-Speaker: What is the
harm? The first part of Mr. Gadgil's 
amendment and amendment No. 511 
are indentical, I think.

Skri C. D. Detkmokh:. No  ̂harm is
•̂ done. I do not mind

Sbri Ragkavackiuĉ : The position is 
that Mr. Deshmulch had moved only 
the first part of his amendment No. 
511; and Mr. Gadgil had moved only 
the second part of his amendment No, 
583: and these two combined together, 
make the whole of amendment No. 583> 
as you have now mentioned.

Mr. Depuly-Speaker: I am advised
that Mr. Gadgil had not moved the 
first portion of his amendment.

Shri C. D. Deshmukh: But 1 moved
it.

Mr. Deputy-Speaker: So, Mr. Gadgil's 
amendment will be only the second por­
tion of Amendment No. 583 after delet­
ing certain words. 1 shall now put it 
to be vote of the House.

The question is:
In page 5, after line 19, insert:

“ (2) The provisions of sub-sec­
tion (1) shall not apply to gifts 
made in consideration of marriage 
or which are proved to the sati®* 
laction of the Controller to have 
been part of the normal expendi­
ture of the deceased, but not ex* 
ceeding rupees five thousand in 
the aggregate.”

The, motion was adopted,
Mr. Deputy-Speaker: I shall now put 

Mr. Deshmukh’s amendment, the first 
part of No. 511 Ir) the vote of the 
House.

The question is:

In page 5, line 12, before ‘"Property” 
insert “ (1 )” .

The motion was adopted.

Mr. Deputy-Spesker: Then there is 
amendment No. 509.

Skrl C. D. Dethmukh: I wish ' *
withdraw* it.

Mr. Deputy-Speaker: Has the bo»
Minister the leave of the House U 
withdraw his amendment?

Hob. Members: Yes.

Amendment No. 509 was, by. leave of 
the House, withdrawn.
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Mr. E^uiy>Speaker: As lor the
other amendments, unless any hon. 
Member wants that his amendment 
should be pul separately, I shall put 
all of them together to the vote of the 
House.

Shri S. S. More: May I make a sub­
mission, Sir. There are some imend- 
ments which seek to increase the 
period, while there are others which 
seek lo reduce the period. So 1 would 
suggest that the amendments may be 
put in two separate groups Other­
wise it will be difficult for us.

Mr. Deputy-Speaker: 1 shall see
what each hon. Member wants to be 
done with his amendment.

Dr. Krishnaswami (Kancheepuram):
I had given an amendment that Clause 
21 should be put as an explanaiion lo 
clause 9. But I suppose it can be 
taken up when clause 21 ((.mes up 
for discussion?

Mr. Deputy-Speaker: I am not able 
to give any ruling in advance. As and 
when a matter arises, I am bound lo 
give a ruling.

What is that amendment? Has not 
I he hon. Member moved it?

Dr. Krishnaswami: I have moved it.

Mr. Deputy-Speaker: He had told me 
about it yesterday, and I do iiol know 
why he has not moved, if lie wants 
that clause 21 should be put in as ^n 
explanation to clause 9.

Dr. Krishnaswami:
moved already.

It has been

Mr. Deputy-Si^ker: What is the
amendment?

Dr. Kriahnaswami:
No, 225.

Amendment

Mr. Deputf-Speaker: It is an amend­
ment to clause and so this is more 
appropriate here.

Dr. Krishnaswami: I would like to 
^thdraw it

Mr. Deputy-Speaker: Has ihe hon. 
Member the leave of the House to 
withdraw his amendment?

Hon. Members: Yes.
The amendment was, by leave,
 ̂ withdrawn.

Mr. Deputy-Speaker: We bliaii be 
merely wasting the time of the House, 
if the amendments are put one after 
the other, after our looking into them 
to see whether they seek to increase 
or reduce the period. Any hon. Mem­
ber who wa îts his amendment to be 
put separately may kindly tell me.

Shri S. S. More: T̂ hat will bo givinj? 
us some incovenience. Supposing tho^e 
who are in favour of increasing the 

, period have to say. no, to those ĉ mend- 
ments which seek to increase iho 
period, then it will be a little incon­
venient for us. if we are to sriy. no. 
to all the amendments put together.

Mr. Deputy-Speaker: I will put Mr. 
More's amendments separately. Let 
him not worry about the other amend­
ments.

Shri S. S, More: In one of the
ments, I seek to increase the oerio'U 
and the other seeks to provide that 
gifts in favour of successors should not 
be held to be valid.

Mr. Deputy-Speaker: I ishall put
Amendments Nos. 481 and 482 to the 
vote of the House.

The question is:

In page 5, line 15, for “in succession^ 
or otherwise”, substitute “who are not 
in succession” .

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

In page 5, line 16, for “two years or 
more” substitute “five years” .

The ntotion was negatived.

Mr. Deputy-Speaker: What about
the other ion. Member’s amendments?
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I find some of the hon. Members are 
absent. I shall put all the other amend­
ments to the vote of the House.

The question it;
In page 5, line 12, after ‘‘taken*’ 

insert “or settled'’.

The motion was negatived.

Mr. Deputy-Speaker: The question is:
In page 5, line 14, after “ inter vivos*̂  

insert “other than for public charitable 
purposes” .
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Mr. Deputy-Speaker: The question 

In page 5, line 16, omit **bona fide'*- 

The motion was negatived,

Mr. Deputy-Speaker: The qiuestion is:

In page 5, line 16, omit “ bona fide'*. 

The motion was negatived.

Mr. Deputy-Speaker: The question la:

The motion was negatived.

Mr. Deputy.Speaker: The question ib* 

In page 5.

(i) line 14, after “ trusf’ add “or»*; 
and

(ii) line 15, for “in succession, or 
otherwise” substitute “who are not 
successors of the deceased” .

The motion was negatived,

Mr. Deputy-Speaker: The Question is:

In page 5, line 15, after “otherwise” 
insert “exceeding rupe^ five thousand 
in value” . *

The motion was negatived.

Mr. Deputy-Speak^r: The question 'i.: 

In page 5,

(i) lines 15 and 16, for “which shall 
not have been bona fide made two 
years or more before the death of the 
deceased” substitute “which shall have 
been made mala fide within two years 
before the death of the decease l̂'*; and

ii) after line 19, insert:

**Explanation.—Mala fide in this 
section shall mean, with the inten­
tion of evading the duty payable 
under this Art” .

In page 5, line 16, omit “two years > 
or more” .

The motion was negatived.

Mr, Deputy-Speaker: The question is:

In page 5, line 16, for “two” substi­
tute “three”.

The motion was negatived,

Mr, Deputy-Speaker: The question ia:

In page 5, line 16, for “two years'” 
substitute “two months” .

The motion was negatived,

Mr. Deputy-Speaker: The quej;tion is:'

In page 5, line 16, for “two years” ' 
substitute “one year” .

The motion was negatived.

Mr, Deputy-Speaker: The que.stion is:

In page 5, line 16, for “two years” 
substitute “five years” .

The motion was negatived.

Mr. Deputy-Speaker: The question is:

In page 5, line 16, for “two years’** 
substitute “five years” .

The motion was negativtd. The motion was negativtd.
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Mr. Deputy-Spemker: The question is:

In page 5, line 16, for “two years*' 
.substitute “ five years'’.

The motion was negatived.

Mr. Deputy-Speaker: Tiie question is: 

In page 5, line 16, omit “or more*'.

The motion was negatived.

Mr. Deputy-Speaker: The question is:

In page 5, line 16, after “deceased** 
insert “unless it is an accidental 
death*’ .

I The motion was negatived.

Mr. Deputy-Speaker: The question is:

In page 5, line 17, before “shall be*’ 
insert “which is not an accidental 

.death” .

The motion was negatived.

Mr. Deputy>Speaker: The question is:

In page 5, line 17, add at the end 
'̂ ‘unless death was due to vis major 
..or accident*’.

The motion was negatived.

Mr. Deputy-Speaker: The question Is: 

In page 5, line 17, add at the end:

‘Unless the Court otherwise de­
termines the bona fides of the dis­
position on a suit filed by the ag­
grieved party within six months 
ot the determination of the malm 
ftdts of the Iifti.’*

Mr. Deputy-Speaker: The question Is: 

In page 5, omit lines 18 and 19.

The motion was negatived.

Mr. Deputy-Speaker: The question is:
\

In page 5, for lines 18 and 19,
substitute:

“Provided that—

(i) in the case of gifts made for 
public charitable purposes, the 
period shaW be six months; »nd

(ii) in the case pf gifts made to 
the successors, the period shall be 
fifteen years.”

The motion was negatived.

Mr. Deputy-Speaker: The question Is:

In page 5, for lines 18 and 19,
substitute:

“Provided that this section shall 
not apply to gifts made for public 
or charitable purposes.’*

The motion was negatived.

Mr, Deputy-Speaker: The question is:

In page 5, for lines 18 and 19, 
substitute:

“Provided that gifts made for 
public charitable purposes  ̂shall 
not be deemed to pass on death.**

The motion was negatived.

Mr. Deputy-Speaker; The question is;

In page 5, for lines 18 and 19, 
substitute:

“Provided that in the case of 
gifts made for public charitable or 
religious purposes the property 
covered by such gifts shall not be 
deemed to pass on deaths.*’

Tht motion was negatived. The motion was negatived.
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Mr. Deputy-Speaker: The question is:

In page 5, /or lines 18 and 19, 
substitute:

“Provided that gifts specifically 
made for public charitable pur­
poses can be made any time be­
fore the death.”

Tfie motion was negatived.

Mr. Peputy-Speaker: The question is: 

In page 5, line 18, omit “public” .

The motion was negatived,

Mr. Deputy-Speaker: The question is*

In page 5, line 18, after “public” 
dnsert “or” .

The motion was negatived.

Mr. Deputy-Speaker: The question is:

In page 5, line 19, for “the period 
.shall be six months” substitute “the 
property shall not be deemed to pass 
<on death”.

The motion was negatived.

Mr. Deputy-Speaker: The question is:

In page 5, line 19, for “the period 
shall be six months” substitute “pres- 
<:ribed by the Government of India, 
the property covered by such gifts 
shall not be deemed to pass on death” .

The motion was negatived.

Mr, Deputy-Speaker: The question is:

In page 5, line 19, for “six months” 
substitute “six hours” .

The motion was negatived,

Mr. Deputy-Speaker: The question ii ‘

Mr. Deputy-Speaker: The question is:

In the amendment No, 511 proposed 
by Shri C. D. Deshmukh. add at tke
end:

“subject to a limit of rupees five 
thousand in the case of each mar­
riage and rupees two _ thousand in 
the case of each donee." ^

The motion was negatived.

Mr. Deputy-Speaker; The question It: 

In page 5, after line 19, insert:

“Provided further that the limit 
of two years shall not apply where 
death occurs due to fatal accidents 
or sudden unforeseen calamity’’.

The motion was negatived.

Mr. Deputy-Speaker: The question is:

In page 5, after line 19, insert:

“Provided further that where 
an absolute gift inter vivos is 
made to the Union Government 
to be applied in reduction of the 
Public Debt of India, the property 
so given shall be exempt from the 
estate duty as from the date when 
it is transferred to the Govern­
ment” .

The motion was negatived.

is:
Mr. Deputy-Speaker: The question

In page 5, after line 19, add:

“ Provided further that the pro­
perty covered by such gifts in 
favour of the legal heirs of the 
deceased shall be deemed to pass 
on death.”

The motion was negatived.

Mr. Deputy-Speaker: The questioa

In page 5, line 19, for “six months” 
substitute “one year*’.

The motion was negatived.

In page 5, after line 19, insert:

“ Provided further that the gifta 
inter vivos made after the 1st day
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[Mr. Deputy-Speaker] 
of April 1946 shall be subject to 
a duty not exceeding one-half of 
the rate under section 34.”

The motion was negatived.

Mr. Depaty-Speaker: The question 
is:^

In the amendment No. 583 proposed 
by Shri Narhar Vishnu Gadgil^ omit 
‘‘but not exceeding rupees five thou­
sand in the aggregate” .

That is an amendment to Mr. 
Gadgil’s amendment.

The motion ivas negatived.

Mr. D^puty-Speaker: The question
is:

In page 5, after line 19, insert:

“Provided further that always 
the conditions herein contained 
shall not apply in the case of gifts 
of land made to the landless in 
the Bhoomidan Yagna*\

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

In page 5, after line 19, insert:

“Provided further that in the 
case of gifts whenever and how­
soever made in favour of person 
in succession or in favour of 
person likely to be person in 
succession if the succession was to 
open on the date of the gift, the 
property taken as a gift shali be 
deemed to pass on the donor’s 
death.”

The motion was negatived.

Mr, Deputy-Speaker: The question
is:

In page 5, after line 17, add:

“Provided always that the con­
ditions herein contained shall not 
apply if death is the result of am 
accident or of any vis mejor.*’

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

“That clause 9, as amended,.
stand part of the Bill.**

' The motion was adopted.

Clause 9, as amended, was added to 
the Bill

Clause 10.— (Gifts whenever mad4 
etc.)

Shrlmatl Sushama Sen: I have got 
two amendments, Nos. 226 and 228. I 
wish to move only the latter

I beg to move:
In page 5, lines 23 to 25, omit “and 

thenceforward retained to the 
entire exclusion of the donor 
or of any benefit to him by contract 
or otherwise.** •

Under clause 10, property given 
under any gift will be deemed to pass 
on donor’s death to the extent that 
bona fide posisession and enjoyment of 
it was not immediately assumed by 
the donee and thenceforward retained 
to the entire exclusion of the donor^ 
or of any benefit to him by contract 
or otherwise. My amendment seeks 
to omit the portion “and thencefor­
ward retained......According to the
Hindu Law, a gift of property is not 
invalid because the .donor reserved 
the usufruct of the property for life­
time. The Transfer of Property Act 
abrogates the rule of Hindu Law that 
considers delivery of possession as 
essential to the validity of a gift. It 
is therefore not necessary to have 
delivery of possession to complete m 
gift Whereas under the clause  ̂
immediate possession and exclusive 
enjo3rment to the donee of the pro­
perty given as a gift is required.

The provision is also contrary, I 
believe, to the Muslim law. Now I 
think it makes it very difficult if 
donor is absolutely excluded from en» 
joying any benefits and privileges. 
Therefore, I think it is very necessarjr
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that we should omit these words— 
‘̂and thenceforward retained to the 

-entire exclusion of the donor or of any 
benefit to him by contract or other­
wise” .

I do not want to take up much 
time of the House, but I think it is 
a very necessary amendment and I 
hope the House will accept it.

Shrl Barman (North Bengal—He> 
.served—Sch. Castes): I simply submit 
ior the consideration of the Minister 
that the ŵ ord ‘immediately’ be in­
serted in line 30 after ‘at least’.

Mr. Deputy-Speaker: I think he did
jiot move it.

Shri Barman: I was just Ending out 
the number—626.

I beg to move:

In paj ê 5, line 30, after “ two years” 
insert “immediately” .

It may be that these two years may 
not be immediately before the date, 
but at any previous time. In that 
case the real intention of this clause 
will not be served. But if the word 
‘immediately’ is put there, then the 
real purpose of this clause may be 
better served. It is for the Minister 
to consider it.

Mr. Deputy-Speaker: Amendment
moved:

In page 5, line 30, after “two years” 
insert “immediately” .

The Deputy Minister of Finance 
<Shri M. C. Shah): I regret that the 
<xovernment cannot accept the amend­
ment of Mrs. Sushama Sen. These 
words are absolutely essential to avoid 
certain gifts which may not be, really 
speaking, gifts, but the donor may 
just enter into a deed of gift and may 
Iceep possession to himself.

Shrimati Suirtiama Sen: Why don't 
you trust the people? It is a bo?ia fide 
gift

Shri M. C. Shah: We trust the
people. We trust them to be very

honest. But we want to iifroid those 
gifts where possession is handed over 
to the donee and to be enjoyed 
entirely to the exclusion of the donee. 
‘Exclusion’ means legal exclusion. If 
there are any fears as regards entire 
exclusion in cases like, a father going 
and staying with his widowed daughter 
in law for some time, those fears are 
misconceived. As a matter of fact, 
there are certain rulings and I do not 
think I should take the time of the 
House. There must be legal exclusion. 
He may not have any benefit what­
ever, direct, indirect, distant or re­
mote, in the property already gifted 
away. Therefore, these words are 
absolutely necessary and I am sorry
I cannot accept the amendment.

Shrimati Sushama Sen: Should you 
not put in some provision so that you 
are not legally absolutely thrown out?

Shrl M. C. Shah: It is not necessary. 
If you consult your lawyer friends, 
they will tell you immediately that 
this is entirely necessary and your 
fears are absolutely misplaced.

Mr. Deputy-Speaker: The question

In page 5, lines 23 to 25, omH:

“and thenceforward retained to 
the entire exclusion of the donor 
or of any benefit to him by con­
tract or otherwise”.

The motion was negatived.

Mt4 Beputy-Speaker: What about 
Mr. Barman’s amendment? Shall I 
put it to the House?

Shri K. K. Basu: It is withdrawn.
Shri Barman: I beg leave of the 

House to withdraw my amendment.
The amendment was, by leave, with­

drawn.

is:
Mr. Deputy-Speaker: The question

“That clausc 10 stand part of 
the Bill.”

The motion was adopted.
Clame 10 was added to the Bill.
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tS^ {Limited interests disposed 
of etc.).

Shri N. C. Chatterjee: I beg to move:

In page 5. lines 41 and 4? omit:

‘*and no disposition of any 
interest expectant upon or sub­
ject to that interest” .
Shri M. C, Shah: I beg to move:

In page 5, line 43, for ‘‘section 6̂  ̂
substitute “section 5” .

Shri N. C. Chatterjee: I beg to move:

;l )  In page 5, lines 47 and 48, omit;

“and no disposition of any 
interest expectant upon or sub­
ject to that interest*’.

(2) In page 6, lines 2 and 3, for 
“two years” substitute “one year'*.

Shri U. M. TrivedI: I beg to move: 
In page 6,

(i) line 3, for “years” substitute 
“months” ; and

(ii) line 4, for “not less than six 
months before the death” substitute 
“whenever so effected.”

Shri N. C. Chatterjee: I beg to move:

In page 6, line 4, for “not less than 
six months” substitute “at any time.”

Shri M. C. Shah: I beg to move:

(1) In page 6,

(i) after line 10, insert:

“Provided that where bona fide 
possession and enjoyment of the 
property referred in clause (a) 
was not assumed immediately after 
the disposition or determination 
of the interest limited to cease on 
death, the disposition or determi­
nation shall be excepted by this 
sub-section, if. by means of the 
surrender of the reserved benefit 
or otherwise, the property is sub- 
Bequently enjoyed for at least two

years before the death, to the 
entire exclusion of the person who 
immediately before the disposition 
or determination had the interest 
and of any benefit to him by coh- 
tract or otherwise.”

' (ii) line 17, after “Provided” insert 
“further” .

(2) In page 6, lines 39 and 40, for 
“of the proviso to section 10” substi­
tute “of the first proviso to sub­
section (2 )” .

Mr. Deputy-Speaker: Amendments 
moved:

(1) In page 5, lines 41 and 42, omit;.

“and no disposition of any 
interest expectant upon or subject 
to that interest'*.

(2) In page 5, line 43, for “section 
6” .mbstitute “section 5” .

(3) In page 5, lines 47 and 48, omit;

•‘and no disposition of any 
interest expectant upon or subject 
to that interest” .

(4) In page 6, lines 2 and 3, for 
“two years” substitute “one year” .

(5) In page 6,

(i) line K, for “years” substitute 
“months” ; and

(ii) line 4, for “not less than six 
months before the death” substitute 
“whenever so effected” .

(6) In page 6, line 4, for “not less 
than six months” substitute “at any 
time” .

(7) In page 6.

(i) after line 16, in«erf:

“Provided that where bona fide 
possession and enjoyment of the 
property referred in clause (a) 
was not assumed immediately 
after the disposition or determi­



2493 Estate Duty Bill 5 SEPTEMBER 1953 Estate Duty BUI 2494

nation of the interest limited to 
cease on death, the disposition or 
determination shall be excepted 
by this sub-section, if, by means 
of the surrender of the reserved 
benefit or otherwise, the property 
is subsequently enjoyed for at 
least two years before the death, 
to the entire exclusion of the 
person who immediately before 
the, disposition or determination 
had the interest and of any bene­
fit to him by contract or other­
wise.’* •
(ii) line 17, after “Provided” insert 

“further**. *
V8) In page 6, lines 39 and 40, for 

**ot the proviso to section 10** 
substitute “of the first proviso to sub­
section (2)” .

Shrl M. C. Shah: Amendment No.
514 is to rectify a typing mistake— 
“ for section 6, substitute section 5**, 
and regarding amendment No. 515___

Mr. Deputy-Speaker: What is the 
object of the amendment. The hon. 
Minister will kindly say what it is. 
That is enough.

Shri M. C. Shah:___we have made
that position very cleai". Before two 
years if the benefit was surrendered 
to the entire exclusion of the donor 
and if the property was enjoyed by the 
donee, then this may not apply.

Then we have said “ (ii) in line 17, 
mfter ‘provided’ insert ‘further’ **, be­
cause that will be the second proviso.

Then again amendment No. 516 is 
also consequential—“/or ‘of the pro­
viso to section 10* substitute *ot the 
first proviso to sub-section (2)*’*.

ShrS N. C. Chatterjee: This clause
11 means to bring within the charge 
interests limited to cease on death 
and which have been disposed of 
within 2 years of the death. Take for 
instance, the Hindu widow who has 
got a widow’s estate in a house pro­
perty. She surrendered the estate to 
the reversioners before death. In 
such a case property would not be 
said to pass to the reversioners on her

death because it actually passed to 
them more than two years bcck. 
Therefore, section 5 will not apply nor 
section 7. But our object under sub­
clause (1) was that property should 
be deemed to pass on death; and 
estate duty should be chargeable if 
the property had not been surrendered' 
two years before death. You maŷ  
remember that in the Select Com­
mittee the old clause has been altered' 
to some extent having regard to cer­
tain English decisions. You may 
kindly look into the words that I 
want to omit. I hope the hon. 
Minister will have no objection. Ju.st 
look at clause 11. ‘Limited interests 
disposed of within a certain period- 
before death’ is the heading.

“Subject to the provisions of 
this section, where an interest 
limited to cease on a death has 
been disposed of or has deter­
mined, whether by surrender, as­
surance, divesting, forfeiture or
in any other manner......whether
wholly or partly, and whether for 
value or not. after becoming an 
interest in possession, and the dis­
position or determination (or any 
of them if there are more than 
one) is not excepted by sub-sec­
tion (2), then—

(a) if, had there been no dis­
position or determination, as 
aforesaid of that interest and no 
disposition of any Interest expec­
tant upon or subject to that in­
terest, the property in which the 
interest subsisted would have 
passed on the death under section 
6, that property shall be deemed 
by virtue of this section to be in­
cluded as to the whole thereof in 
the property passmg on the 
death;**

Now, Sir, I find that in England* 
the greatest difficultr has been 
caused by the decisions. Dymond has 
pointed out that the words ‘and no 
disposition of any interest expectant 
upon or subject to that interest* are 
not clear. They will create complica­
tions. What I am pointing out is-
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[Shri N. C. Chatterjee] 
even the limited interest if it has been 
ijurrendered two years before and if 
it is made over, that is, if the condi­
tions of sub-section (2) are complete, 
then it is all right, and if there is no 
special disposition with regard to that 
vparticular property to make it charit­
able and public, the removal of these 
words would really help. I hope the 
'Government would accept my 
amendment.

I am also asking that in clause (b) 
also the same words be omitted.

Mr. Depnty-Speaker: I will put
first the Government amendments to 
vote. Amendment No. 514 is a formal 
amendment to substitute 5 for 6. 
Then there is amendment No. 515 and 
.51C a consequential amendment.

The question is:
In page 5, line 43, for ‘‘section 6” 

substitute “section 5” .
The motion was adopted.

Mr. Deputy-Speaker: The question
is:

In page 6.
(i) after line 16, insert:

“Provided that where bona 
fide possession and enjoyment of 
the property referred in clause
(a) was not assumed immediately 
after the disposition or deter­
mination of the interest limited 
to cease on death, the dis­
position or determination 
shall be excepted by this 
sub-section if, by means of the 
surrender of the reserved benefit 
or otherwise, the property is 
subsequently enjoyed for at least 
two years before the death, to the 
entire exclusion of the person wh-> 
immediately before the disposition 
or determination had the interest 
and of any benefit to him by con­
tract or otherwise.’* and
(iO line 17, fl/ter “Provided*’ insert 

“ further*.
The motion was adopted.

is :

Mr. Depqiy-Speaker; The question

In page 6, lines 39 and 40, for “of 
the proviso to section 10*’ substitute 
“of the first proviso to sub-section
(2)” .

The motion was adopted.

Sir. Deputy-Speaker: Now, I will
put the amendments of Mr. Chatter- 
jee.

The question is:
In page 5, lines 41 and 42, omit 

“and no disposition o£ any interest 
expectant, upon or subject to that 
interest” .

The motion was negatived.
Mr. Depuiy-Speaker: The question

is:
In page 5, lines 47 and 48, omit 

“and no disposition of any interest 
expectant upon or subject to that in­
terest” .

The motion was negatived.
Mr. Deputy-Speaker: Now, 1 will

put the other amendments to vote. 
The question is:
In page 6, lines 2 and 3, for “ two 

years” substitute “one year” .
The motion was negatived.

Mr. Deputy-Speaker: The question
is:

In page 6,—(i) line 3. for “years” 
substitute “months ’ ; and (ii) line 4, 
for “not less than six montlis before 
the death” substitute “whenever so 
effected” .

The motion was negatived.
Mr. Deputy-Speaker: The question

is:
In page 6, line 4, for “not less 

than six months” substitute “at any 
time” .

The motion was negatived.
Mr. Dfiputy-Speaker: Now. \\m

question is:
“Tho  ̂ clause 11. as amended, 

stand part of the Bill,”
The motion was adopted.

Clause 11, as amended, was added to 
the Bill
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Classe 12.— (Settlements with re­
servation)

Shri M. C. Slmh; 1 beg to move:
(i) In page 6, line 49, be/ore “pro­

perty’’ insert “ ( !) ’»; and
(ii) In page 7, for lines 6 to 9, 

substitute:
“Provided that the property 

shall not be deemed to pass on 
the i&ettler’s death by reason only 
that any such interest or right 
was so reserved if by means of 
the surrender of such interest or 
right the property is subsequent­
ly enjoyed to the entire exclusion 
of the settler and of any benefit 
to him by contract or otherwise, 
for at least two years before his 
death.

Explanation.— settler reserv­
ing an interest in the settled pro­
perty for the maintenance of him­
self and any of his relatives (as 
defined in section 26) shall be 
deemed to reserve an interest for 
himself within the meaning of 
this section. .

(2) Notwithstanding anything 
contained in sub-section (I), 
where property is settled by, a 
person on one or more other per­
sons for their respective lives and 
after their death, on the settler 
for life and thereafter on other 
persons and the settler dies be­
fore his interest in the property 
becomes an interest in possession, 
the property shall not be deemed 
to pass on settier’s death within 
the meaning of this section.’’
Shri N. C. Chatterjee: Yes. I beg

to move:
(1) In page 7, after line 5, insert:

“Provided that where in a set­
tlement an interest is conferred 
upon the settler or disposer 
which is to take effect only in 
case a specified uncertain event 
shall happen an interest shall not 
be deemed to have been reserved 
to the settler within the meaning 
of this section and provided fur­

M f PSD

ther that where a settlement is 
made irrevpcable for a period ex­
ceeding six years but is revocable 
at the expiration of the said 
period, the settler shall not be 
deemed to have reserved to him­
self the right to restore to him­
self or to reclaim the absolute 
interest in such property within 
the meaning of this section. ”
(2) In page 7, omit lines 0 to 9.
Bfr. Deputy-Speaker: Amendments 

moved:
(1) (i) In page 6, line 49, before 

“Property” insert “ (1 )” ; and
(U) In page 7, for lines 6 to 9, 

substitute:
“Provided that the property 

shall not be deemed to pass on 
the settler’s death by reason only 
that any such interest or r=ght 
was so reserved if by means of 
the surrender of such interest or 
right the property is subsequently 
enjoyed to the entire exclusion 
of Ihe settler and of any benefit 
to him by contract or otherwise, 
for at least two years before his 
death.

Explanation.—A settler reserv­
ing an interest in the settled pro­
perty for the maintenance of him­
self and any of his relatives (as 
defined in section 2k)) shall be 
deemed to reserve an interest 
Dor himself within the meaning 
of this section.

(2) Notwithstanding anything 
contained in sub-section (1), 
where property is settled by a 
person on one or more other per­
sons ôr their respective lives and 
after their death, on the settler 
for life and thereafter on other 
persons and the settler dies before 
his interest in the property be­
comes an intere.st In possession, 
the properly shall not be deemand 
to pass on the settler’s death 
within the meaning of this sec­
tion.”
(2) In page 7, after line h, insert:

‘‘Provided that where in a settle­
ment an interest is •onferred
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[Mr, Deputy-SpeakerJ
upon the settler or disposer which 
is to take e/Tect only in case a 
specified uiicertain event shall 
happen an interest shall not be 
deemea to have been reserved to 
the settler within the meaning of 
this section and provided further 
that where a settlement is made 
irrevocable for a period exceeding 
six years but is revocable at the 
expiration of the said period, the 
settler shall not be deemed to 
have reserved to himself the right 
to restore to himself or to re­
claim the absolute interest in such 
property within the meaning of 
this section.”
(3) In page 7, omit lines 6 to 9.
Shri M. €. Shah: We have made

the position clear:

“Provided that the property 
shall not be deemed to pass on 
the settler’s death by reason only 
that any such interest or right 
was so reserved if by means of 
the surrender of such interest or 
right the property is subsequently 
enjoyed to the exclusion olj 
the settler and of any benefit to 
him by contract or otherwise......
Mr. Deputy'Speaker: As in the

previous case something exclusively 
enjoyed.

Shri M. C. Shah: Yes. The word­
ing of clause 12 by the Select Com­
mittee was not very clear. We have 
made the intention clear.

Shri N. C, Chatterjee: Sir, I thought 
that the Minister was going to ac­
cept the suggestion 1 made in case 
of a revocable settlement where you 
have got a peculiar mode of settle­
ment, A life interest is given by A 
to B, and in the case of B pre-de- 
ceasing A a second life interest is 
given to the settler ‘A* with remain­
der to C, a question will arise whe­
ther under the clause an Interest is 
reserved to the settler. We want to 
put in the following proviso that a 
contingent interest reserved to the 
settler which may come into opera­
tion only in case a specified uncertain

event shall happen is not an interest 
reserved to the settler within the 
meaning of the section:—

“Provided that where in a set­
tlement an interest is conferred 
upon the settler or disposer which 
is to take effect only in case a 
specified uncertain event shall 
happen an interest shall not be 
deemed to have been reserved to 
the settler within the meaning of 
this section and provide4 further 
that where a settlement is made 
irrevocable for a period exceeding 
six years but is revocable at the 
expiration of the said period, the 
settler shall not be deemed to 
have reserved to himself the right 
to restore to himself or to re­
claim the absolute interest in such 
property................

That is in conformity with the In- 
(‘ome-tax Act. You know that in such 
cases the settlement is held to be 
good. What I am pointing out is 
that this kind of proviso should be 
accepted so that the position may be 
clarified. I wish Mr. Shah was also 
taking a line in conformity with that. 
He has not moved it. It should be 
made clear. I think there should be 
no opposition to this. It is a more or 
less drafting amendment to make the 
position clear.

Shri C. C. Shah' (Gohilwad-Sorath): 
Sir, so far as the first part of Mr. 
Chatterjee’s amendment 312 is con­
cerned, that is covered by sub-section
(2) now moved by the Government 
in amendment 517. It is made clear 
that if the life interest reserved for 
the settler does not fall into posses­
sion before the death of the settler, 
then it will not be deemed to pass 
the property. So far as the second 
part of Mr. Chatterjee’s amendment 
is concerned, it is on the same lines 

Explanation 3 in my amendment 
410. I have not moved that Explana­
tion for this reason. Under section
16, sub-section (I) (c) of the Income- 
tax Act, if the settlement is irrevo- 

'̂able for a period of six years it is
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considered irrevocable. No doubt, re­
lying on this provision, some people 
have made settlements today which 
are irrevocable for six years within 
the meaning of this clause. As they are 
revocable after a period of six years, 
they are irrevocable so far as the 
settler is concerned for the period of 
six years and yet they are revocable 
lor Clause 12 under consideration. It 
would have been reasonable in my 
opinion to accept the amendment on 
the lines of Explanation 3 which I 
have tabled, namely, that if the set­
tler dies within the period of six 
years, since he had no power to re­
voke the settlement it should be con­
sidered irrevocable. As a result of 
'the clausc as it stands and the expla­
nation worded by the Government It 
would be considered a revocable set­
tlement. But, since the Grovemment, 
it appears, is not prepared to accept 
that kind of policy, I have not moved 
my amendment.

Shri M. C. Shah: This point was
raised when we discussed it 
last. Under the* Indian Income- 
•tax Act—-Section 16(1) (c), for 
income-tax exemption purposes, ir­
revocable trusts are made for six 
years, in which rase they get the 
exemption. But then the matter was 
argued and we are informed that 
ihose trusts can be made irrevocable 
for all time to come. Therefore, it 
“was not considered necessary to have 
that mentioned. So, we have taken 
up this line. /

Mr. Deputy-Speaker: I shall put
Amendment No. 517 by Shri C. D. 
IJeshmukh to the vote of the House 
Urst.

The question is:
(i) In page 6. line 49, before “Pro­

perty** insert ‘‘ (1)” ; and
(ii) In page 7, for lines 6 to 9, sub- 

siiXxite:

“Provided that the property 
•shall not be deemed to pass on 
the settler s death by reason only 
that any such interest or right

was so reserved if by means of 
the surrender of such interest or 
right the property is subsequently 
enjoyed to the entire exclusion of 
the settler and of any Benefit to 
him by contract or otherwise, for 
at least two years before his 
death.

Explanation.—A settler reserving 
an interest in the settled property 
for the maintenance of himself 
and any of his relatives (as de­
fined in section 26) shall be 
deemed to reserve an interest fer 
himself within the meaning of 
this section.

(2) Notwithstanding anything 
contained in sub-section (1), where 
property is settled by a person 
on one or more other persons for 
their respective lives and after 
their death, on the settler for life 
and thereafter on other persons 
and the settler dies before his in­
terest in the property becomes an 
interest in possession, the pro­
perty shall not be deemed to pass 
on the settler's death wfEhin the 
meaning of this section.”

The motion was adopted.
Mr. Deputy-Speaker: The questioa

i§:
In page 7, after line 5, insert:

“Provided that where in a set­
tlement an interest is conferred 
upon the settler or disposer which 
is to take effect only in case a 
specified uncertain event shall 
happen an interest shall not be 
deemed to have been reserved to 
the settler within the meaning i*f 
this section and provided further 
that where a settlement is made 
irrevocable for a period exceeding 
six years but is revocable at the 
expiration of the said period, the 
settler shall not be deemed to 
have reserved to himself the right 
to restore to himself or to re­
claim the absolute interest in such 
property within the meaning of 
this section,”

The motion was adopted.
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Mr. Deputy-Spcaker: The question
is;

In page 7, omit lines 6 to 9.
The motion was negatived.

Mr. Deputy-Speaker: The question
is:

“That clause 12, as amended, 
stand part of the Bill.”

The motion was adopted.

Clause 12, as amended, was added 
to the Bill,

Clauses 13 and 14 were added 
to the Bill 

C^use 15.— -Annuity or other in­
terest etc.)

Amendment made:
In page 7, lines 52 and 53, omit 
“ including moneys payable under a 

policy of life assurance” .

— [Shri M. C. Shah] 
Mr. Deputy-Speaker: The question

is:
“That clause 15, as amended, 

stand part of the Bill/*
The motion was adopted.

Clause 15, as amended, was added 
to the Bill.

Clause 16 was added to the Bill,

Clause 17.— (Property transferred
etc.)

Shrl Tulsidas (Mehsana West): I 
beg to move:

(1) In page 9, line 14, after “ the 
company” inm?rt “as a result of such 
transfer” , and

(2) In page 9, after line 17, insert:
**Explanation 1,—For this sec­

tion ‘transfer to a controfleS' corn- 
pany* means transfer to a control­
led company made without con­
sideration.

Explanation 2.—For this section 
merely holding of shares and de­
posits in a controlled company 

' will not be treated as a transfer.”

Shri M. C. Shah: I beg to move:

In pages 11 and 12, omit lines 34 to 
50 and lines 1 to 5 respectively.

Mr. Deputy-Speaker: Why should
they be omitted? The House is en­
titled to know why they are omitted.

Shri M. C. Shah: Because we are 
having them in 19A. 19A is a sepa­
rate clause.

Shri T u ls i^ : Sir̂ . I am speaking
on my amendments to clause 17» 
which I have moved. Clause 17 which 
is meant for the controlled companies 
is a very complicated one. The defini­
tion of controlled company has been 
accepted now by the Selfect Committee 
on the lines of the U.K. Act. It is 
not defined as tô  what is meant by 
“transfer to a controlled company.” 
It is presumed that this means trans  ̂
fer without consideration. It should 
also be clarified that holding of shares 
or deposits in a controlled companr 
will not be treated sts ‘transfer’:

Further, it is feared that the clause 
as at present stands, might involve 
double taxation; because if the de­
ceased held a share in a controlled 
company, the principal value of such: 
a share would be included in the pro­
perty passing on his death and there 
would also be included a part of the 
assets of the company. An instance 
may be cited. Suppose four brothers 
owned all the shares in a private 
company. For various reasons, they 
transferred those shares with or with­
out other property to a holding com­
pany which is a controlled company: 
Then on the death of one of the 
brothers, it is feared that the shares 
held by him in the holding company 
as well as a share of the assets of the 
holding company would be liable to 
duty. Clause 33(.?) does not provide 
relief against such double taxation 
because it is not the same property 
which is being aggregated, the shares 
in the controlled company and the 
share of the assets in the controlled 
company being not the same *pro­
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perty'. It is to be noted with grati­
fication that the Government has 
moved an ajnnendment—No. 622—to 
clause 19A(f) whijch provides relief 

Arstly for double taxation and second­
ly where the value of the benefit 
exceeds the value of the property 
transferred to the company.

The difficulty in this section is that 
.in England, the powers are all pro- 
rvided in the Statute itself. It is done 
in  the U.K. Act 1940, Section 51(1) 
which provides for relief where the 
*value Of the benefit exceeds the value 
•of the property transferred to the 
■company, and in Section 51(2) which 
provides for relief for double taxation. 
(But here, these are included in the 
xule-making powers of the Grovem- 
ment. A controlled company or a 
private company must know the res­
ponsibility, must know what is in the 
Act, it must be provided in the Act 
itself. Now, what is in the clause? 
Here, the powers are taken under the 
rule-making powers of the Govern­
ment. Therefore, one does not know 
*what the responsibility or liability is, 
"Besides, with the rule-making powers 
vested in the Government, naturally 
the Government and the Central 
’Board of Revenue would amend these 
•rules, and then one does not know 
^hat the liabilities would be. In the 
TJ.K. Act, all these matters which are 
now to be provided by the rules fram- 

by the Central Board of Revenue 
and the Gk»vernment are provided in 
the Act itself. Therefore, one definite­
ly knows what the liabilities are. I 
Twow the difficulties of the CJovern- 
ment. The Act is a big one, having 
a large number of clauses. In cas<̂
these matters are to be provided for in 
the Act itself, it may have to be re­
ferred again to the Select Ck^mmittee. 
I understand that the rules which 
have been prepared are on the lines 
of the U.K. Act. I would request the 
Croyernment that, in order that the
private companies should know the
responsibilities, and the directors or 
the shareholders shouV \now the
liabilities, in the future aiwcnding Bill 
this must be provided In the statute

and not kept under the rule-making 
powers of the Government. These are 
very complicated things, and there­
fore, should be provided in the Act 
itself.

Another matter which should be 
made speciflc is to limit the benefits 
accruing to the deceased within three 
years prior to his death with the 
transfer of property. I am now on 
my amendment. It may be that lor 
reasons unconnected with the trans­
fer, and perhaps even fortuitously, 
the deceased may receive a benefit 
from the company within three years 
prior to his death. For instance, a 
person may transfer lands of a nomi­
nal value to a sugar company wnich 
is a controlled company. The com­
pany obtains capital fiom outside and 
puts lip a factory. Years thereafter, 
the person may receive benefits from 
the company as sugarcane contractor 
or as a manager. If the person should 
die within three years of receiving 
such benefits, then a share of the assets 
of the company might be deemed to 
have passed on his death. It is cer­
tainly unfair to penalise the receipt 
of any such benefits unless the rela­
tionship between the benefit accruing 
and the transfer is established. In 
the United Kingdom Finance Act of 
1940, Sections 46 to 51 define benefits, 
provide against double taxation and 
to some extent also limit the liability 
in respect of benefits not connected 
with the transfer. Further no power 
has been given to the Central Board 
of Revenue for making rules to give 
relief for reasonable remuneration for 
services rendered by the deceased as 
holder of office in a company. The 
United Kingdom Act in Section 51(4) 
provides such relief. It is necessary 
that the Indian Act also should pro­
vide such relief. Although clausc 17 
covers three page.s of print, it only 
touches the principle of Ihe subject, 
because clause 19 gives the Board 
power to make rules regarding a num­
ber of matters for working out the 
provisions of clause 17.

SbrI U. M. TrtTedi: Can he read ouf 
a speech?
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Shri TnlsidAs: This is a highly 
technical matter and, therefore, I had 
to come prepared.

Mr. Deputy-Speaker: Such inter­
ruptions only add spice to the debate.

Shri Tulsidas: The provisions of 
clauses 17 to 19 closely follow the cor­
responding sections of the United
Kingdom Finance Act 1940, section 46 
onwards. But there is a very vital 
dltferenre whJrh thi*t in the 
Kingdom Act, section 47 prescribes 
what shall be treated as benefits.
Section 49 provides the methods of 
determining the net income of the 
company; section 50 provides the 
method of determining the value of 
assets of the company; section 51 pro­
vides the limitation on charge and Pre­
vention of duplication of charge of 
duty. The Seventh Schedule of the 
same Act provides supplementary Dro 
vision for amounts to be taken into 
account in respect of benefits and the 
time when benefits are treated as ac­
cruing, adjustments as to distributed 
assets and additions to assets, preven­
tion of duplication of charge in res  ̂
pect of benefits and charge in respect 
of shares, and for other matters.

As clause 18 of the Bill corresponds 
with Section 53 of the U.K. Act and 
clause 19 with Section 54, we should 
nave expected to find all the above 
provisions which appear in the U.K. 
Act in the remaining clause of the Blll» 
viz., clause 17, but on looking at 
clause 17, we find that it lays down 
a general l ule for levying the charge, 
thereby corresponding to Section 46 
of the U.K. Act and a few definitions 
and leaves all the other matters to 
be prescribed by rules to be made by 
the Board. These rules are to have 
a statutory effect and will be place*! 
before the House of the People, but 
will not be liable to be discussed or 
amended by the Members of Parlia­
ment. Therefore, it is very essential 
that thfse should be in the Act itself, 
^  it is provided in the U.K. Act.

I just wish to point out what are 
the difnculties that will arise. After

all they are only rules and can at 
any time be changed or amended. The 
matters to be prescribed by the rules
[clause 17(5)] are matters essentially 
of legislation and should not be left 
to the rule making power of the Board, 
As I , had pointed out earlier, they 
form part of the U.K. Act. These mat­
ters are of such importance and in 
fact go to the very root and substance' 
of clause 17 and should not be de­
cided under the rule-making power. 
On the other hand, it must be consider­
ed whether the provisions to be intro-̂  
duced in the first Estate Duty Bill o f 
this country requires to be as elabf>- 
rate as the English legislation. Here, 
as I have pointed out, we must be 
quite elaborate—we must know where 
wo are. Here, under th  ̂ rule-making 
power of Government we do not 
know when the rules will be amend­
ed and how we will be affected. In 
the case oif St. Aubyn and ors. And 
Attorney-General decided by the 
House of Lords in England and re­
ported in 1952. Appeal Cases at page 
15—Lord RadclifTe, one of the Law 
Lords, stated at page 45 of the report—

“The Seventeen sections which 
constitute Part IV of the Finance 
Act, 1940 (which included sec­
tions 46 onwaids), are expressed 
with what proves on investiga­
tion to be a vagueness so diffuse 
and so ambiguous that they may 
well produce in practice the second 
alternative while adopting In form 
the requirements of the first.”

The two alternatives which Laur 
Lord referred to are set out by hinr 
at pages 44 and 45 of the same report:

“The tax-payer is entitled to be 
told with some reasonable cer­
tainty in what circumstances and 
under what conditions liability vo 
tax Ik incurred or else to be told 
explicitly that the circumstances 
and conditions of liability are just 
those which the Commissioner.*? of 
Inland Revenue in their adminis­
trative discretion may consider 

' appropriate.’*
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It may be taken for granted that 
the Law Lord in the House of Lords 
must have had considerable ex­
perience in considering the Finance 
Acts and if he found diflftculty in con­
struing Part IV of the U.K. Financc 
Act, 1940. it does not require such 
imagination to see that the tax-payer 
in India is going to have great diffi­
culty in understanding the provisions 
of clause 17 and the provisions to be 
made ’ supplementary to it,

12 N oon

Beattie in his book “The Elements 
of Estate Duty’* 1952 edition says at 
page 96 in reference to Section 46 of 
the Finance Act, 1940

“The section is drawn in such 
wide terms as to apply to cases 
which were never within the mis­
chief which the statute was in­
tended to cure. The Commis­
sioner of Inland Revenue have in­
timated that they intend to apply 
the statutory provisions in a 
reasonable manner, and in fact it 
is relatively rare to find Section 
46 invoked at all.. But it can only 
be regarded as highly unsatisfac­
tory that a statutory provision 
should be so drawn as to give the 
Comfnissioners excessive power<̂  
of taxation, leaving the subject 
to relv on a l>enevolent interpre­
tation by State ofBcials.*’
The problem has been so well treat­

ed In the above quotation by Mr. 
Beattie that I need not enlarge upon 
it. The result to be inferred, there­
fore, is.

d) that the ambit of clause 17 
should be limited. The clause 
should be in no wider terms 
than is sufficient to cover the 
mischief which it intends to 
cure:

(iS) the Act itself must provide 
for the various matters set 
out above:

iiii) the Act must also provide the 
safeguards contained in the 
United Kingdom Act, nainely

that relief will be given 
where the value of the bene­
fit exceeds the value of the 
property (U.K. Act Section 
51(1)] and i*easonable remu­
neration for services render­
ed by him as the holder uf 
an office under the company 
will not be treated as a bene­
fit accruing to the deceased 
from the company [U.K. Sec­
tion 51(4)].

These and other safeguards in the 
U.K. Act should be included in the 
Indian Act.

At the same time, the Act must be 
worded in language which can be 
understood by the layman and in 
language which is clear and unambigu­
ous. Power should be given to the 
Central Board of Revenue to give re­
lief in fit cases. There must be a 
direct relation between the benefit 
accruing to the deceased and the trans­
fer of the property. There must be 
a relation between the value of the 
property transferred to the total value 
of the assets of the company. There 
must be a provision for limiting the? 
value on ^yhich duty is to be charged 
by reason of benefits accruing by vir­
tue of the transfer to the value of the 
proF>erty transferred. The deteased 
must have had a controlling or at any 
rate a large interest in the manage­
ment of the company. Provision 
should be made to avoid double taxa­
tion, i.e., of taxation both of the bene­
fit as well as of the charges.

Provisions for the above have been 
made in the U.K. Finance Act, 1940. 
The other matters to be provided for 
by rules should be provided for in the 
statute.

I would now come to the very wide 
definition given to ‘relatives*.

With regard to relatives the definir 
tion given here is this. “Relative’* 
means a husband, wife, ancestor, hneal 
descendant, brother or sister. Oit
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page 10 item (iii) of sub-clause (4) 
says:

“In determining whether a com­
pany is or is not under th  ̂ con­
trol of not more than five persons, 
persons who are relatives o£ one 
another/’ (the Explanation is 
given as to what is a ‘relative’) 
persons who are nominees of any 
ether persons together with that 
other person, persons in partner­
ship, and persons interested in 
any shares or obligations of the 
company which are subject to any 
trust or are part of the estate of 
a deceased person, shall respec- 
lively be treated as a single per­
son.”
Now, take this expression ‘persons 

in partnership’. A person may be a 
partnei' in another concern. It does 
not mean therefore that it is one 
person. A person includes all these 
people. He may be a partner entirely 
separate, he may be a partner in an­
other company. If he becomes a 
shareholder of this company, although 
he may be entirely separate and has 
no connection with the person who 
started this company, he will be con­
sidered as one person. This' is rather 
carrying things too far. When a con­
trolled company is governed by five 
persons of one family, if there are 
four brothers, and if you consider 
them as one person that is under­
standable. But according to this pro­
vision persons in partnership mmst 
also be considered as one person. That,
I think, is carrying things too far.

These are the points I have to 
make. This is a very important clause 
and it has to be framed in such a 
manner that persons interested in con­
trolled companies must at least know 
where they stand. I know the diffi­
culties of the Government, this being 
the first lime that this measure U 
introduced in our country. But in 
England it has been m ion for
all these years Of course it ia not 
possible for them to put all the pro­
visions which are there in the British

Act. But as I requested before, and , 
once again I make the request to the 
hon. the Finance Minister, after . 
having a certain amount of experience 
an amending Bill must be brought in 
as soon as possible, so that all these 
pro\ îsions which are in the English 
statute may be brought into our ow n , 
statute. Until that is done it is very 
difficult for people to arrange matters 
in a proper manner. For, after all, 
tke promoters of companies and other 
people connected with them should 
know what their responsibilities and 
liabilities are. Every time it has been 
said that the private sector is not play­
ing its part, and so on and so forth. But 
here we are trying to make a law in 
such a manner that if any one wants 
to start a new company he will have 
to think not only of the Companies 
Act and the Indian ̂  Income tax Act 
but now he will have to consider how 
it will be affected under the Estate 
Duty Act. And if the Act is so wide 
and ambiguous, how is any person 
going to start any industry or think 
of doing so, unless he knows where 
he stands?

As I have said, this a matter which 
is very technical, very complicated. 
I know it is very difficult to make 
people understand about this. But 
it is no use merely saying “After all, 
what is it? Companies can afford to 
do this, and do that” . Here this is a 
very important matter. It is not a 
matter which can be treated lightly. 
After all, private sector has been 
given a certain amount of responsi­
bility and we must see that it functions 
properly. And in order that they may 
function ^properly they must know 
where they are.

Sir, I have dealt with the clause 
quite briefly, Tt is a difficult clause 
One can say any amount of things 
with respect to it. But T want to 
limit the discussion. But I do 
want to impress upon Government 
that the matter has to be clarified in 
a proper manner and, in the initial 
stages at least, the Government oiight 
to consider that wherever difficulties



4513 EHate Bill 5 SEPTEMBER 1963 Estate Duty Bill 2514

•^ise they should see to it with 
sympathy. Because this is a new Act. 
We do not understand these things. 
Therefore if there is anything, as far 

»as it is not done with a mala fide in­
tention, and if anything is bona fide, 
the matter should be looked at from 
that angle and not merely from the 
tedmical point of view. Even within 
the purview of the Act if anything 

/aas been done by mistake it should 
not be looked upon from that point 
-of view but with sympathy. I hope 
•<5overnment will consider this.

Shri M. C. Shah: The point raised 
by the hon. Member was very care­
fully considered by Government. 
There are so many provisions on the 

.subject. There are two courses: whe­
ther these provisions should be in the 

: statute itself or, in order to have 
ilexibility, it should be under the 
Rules. We have seen from the U.K. 
Finance Acts that there have been so 
many changes in the provisions. If 
there is flcocibillty we can come to 
know whether there are new methods 
o f  evasion. And if we And that there 
are new methods of evasion it will be 
very easy to have rules framed and 
to Btop that evasion. Therefore we 
liave preferred the course of rule 
framing powers under the section. An 
^ matter of fact we have already pro- 
-vided in clause 19A. which I propose 
to move later on, that all these Rule  ̂
■shall be placed on the table of if\e 
House fifteen days before their publica­
tion. These Rules will be published, 
and if there are any difficulties they 
ran approach us and before finalising 
them those matters can be looked Into. 
Therefore it is not at all necessaiT 
to have these Rules in the statute it­
self for the time being. Because we 
want to see how these rules framed 
Bre working, whether there are new 
•methods of evasion adopted by these 
fontrolled companies to evade Estate 
Duty. So it is after a good deal of 
mnsideration that we have preferred 
this course.

With regard to his amendments I 
think Mr. Tulsidas has spoken oil 
.^loag about the rule-making powers

and has not referred to his amend­
ments.

Mr. Deputy-Speaker: Pie has.

Shri Tulsidas: I did rcrer, twice or 
thrice.

Shri M. C. Shah: In his amendment 
No. 432 he wants that after the word 
“company" the words “ as a result of 
such transfer*' should be inserted. 
There also there are two conditions 
which attract the provisions of clause
17. One is that the transfer of any 
property should have been made to 
the company. The second is that any 
benefit should have accrued within 
three years of his death. By the 
amendment he wants to have some 
connection directly or indirectly on 
account of the transfer. We feel it 
Is not necessary that this benefit 
should have arisen out of the trans­
fer. Once a transfer is made the 
benefit becomes subject to duty.

Shri Tulsidas: May I rise on a point
of information? When he says ^direct- 
ly or indirectly* may I know how 
my amendment is described to say 
‘directly or indirectly*? I have not said 
that.

Shri M. C. Shah: It is not neces­
sary. What' I say Is...... "

Shri Tulsidas: Then why do you
say so?

Shri M. C. Shah: We ait not con­
cerned with the question whether it 
is directly or indirectly. When there 
is a transfer then the benefits derived 
become chargeable to duty. That is 
the main thing. If we just accept this, 
there will be complications.

Shri Tulsidas: How is (hero com­
plication, I would like to know.

Mr. Deputy-Speaker: How ran he
go on satisfjring the hon. Member?

Shri M. C. Shah: SVe cannot accept 
that we must always correlate the 
benefit to the transfer. This will limit 
the scope of the law and also, it will 
he administratively impossible to 
link the two exactly because if we 
try to link both, there will be ad*
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ministrative difficulties and practically 
it wiJl become impossible to adminis­
ter thi.s section in the best way in 
which it should be. We cannot accept 
that amendmeni.

The next amendment is No. 433. 
What is to be considered as a trans­
fer will be defined in the rules to be 
framed under the Act. The term 
suggested by Mr. Tulsidas is very 
comprehensive. A person will be 
deemed to have made a transfer of 
property to a cofnpany if it came to 
be comprised in the resources of the 
company by the effect of a disposition 
made by him or with his consent or 
by the effect of any associated opera­
tions of which such a disposition form­
ed one. This will be seen if he refers 
to the U.K. Finance Act of 1940. sec­
tion 58(2). The normal forms of trans­
fers are sale of business or property 
to a company in consideration of the 
issue of shares, or cash or debentures. 
If the amendment is accepted, the 
whole pinpose of this clause will be 
defeated. We cannot accept tha 
amendment.

Shri U. M. Trivedi: Can a Minister 
read his speech? (Interruption)

Mr. Demity-Speaker: The honi
Minister is opiiosing both the amen - 
ments of Mr. Tulsidas Kilachand. 
Now, I will put the amendments to 
the vote of the House. Enough has 
been said on both sides.

The question is:
In pages 11 and 12, omit lines 34 to 

50 and lines 1 to 5 respectively.
The motion was adopted.

Mr. Deputy-Speaker: The question
is:

the com- 
of such

In page 9, line 14, after 
pany’" insert **as a result 
transfer**.

The motion was negatived.
Mir. Depttty-Speaker: The question 

is:
In page 9, after line 17, insert— 

**Explanation 1.—For this sec­
tion ‘transfer to a controlled com-

TvOttre of 251*
Automjuiid Industry '

pany’ means transfer to a control­
led company made without con­
sideration.

Explanation 2.—For this sec- 
tiĉ n merely holding of shares ana 
deposits in a controlled company 
will not be treated as a transfer."

The motion was negatived.

Mr, Deputy>Speaker: The qwestion?* 
is :

“That clause 17, as amended, 
stand part of the Bill.”

The motion was adopted.
Clause 17, as amended, was added to* 

the Bill

Clauses 18 and 19 were added to 
Bill

the

Mr. Deputy-Speaker: The House 
will now take up the one-hour discus­
sion on the automobile industry.

Shri M. C. Shah rose—
Mr. Deputy-Speaker:

Minister will continue at
The hon. 

4 o’clock.
Shri M. C. Shah: 1 thought 

discussion was at 12-45.
the-

Mr. Deputy^Speaker: I have allow­
ed three mmuies more to the hotu 
Minister.

FUTURE OF AUTOMOBILE 
INDUSTRY

P a t a s k a h  in the Chmr]

Dr. Krishnaswami (Kanchee- 
puram): Sir, before being critical o f 
certain aspects of governmental 
policy, let me express my deep sense 
of thankfulness to the hon. Minister 
for Commerce and Industry for hav­
ing furnished us with an opportunity 
to raise the issue of the future of the 
automobile industry on the floor o f 
this House.

The automobile industry, as hon. 
Members are aware, has received 
official encouragement, the blessings




