2541 Future of
Automobile Industry

May I say, Sir, that the general
statement of Government policy is
ah acceptance of the Tarif Com-
mission’s report, subject to certain
minor changes. Government are
seized of this problem. We have
appointed a Committee of the Secre-
taries of the various Ministries con-
cerned, who are vitally concerned in
the development of the automobile
industry,- to be in more or less close
touch with the progress that is made
from time to time, and probably we
will have an' expert visiting these
factories and checking up the rate of
progress. 1 do hope we will be able
to give a better story later.

One point with which I shall deal
before I sit down is about the question
of development of road transport
generally. I think my hon. friend Dr.
Krishnaswami did raise the question
of State taxation and the high cost of
motor vehicles which is impeding the
development of road transport.
While on this subject I do feel that
our estimates in regard to what we
call public service transport has been
rather on the conservative side. With
all the development that has taken
place and the development that will
take place in the near future, if our
plans go through, we might envisage
before the next ten years a demand,
so far as the public transport is con-
cerned, in the region of somewhere
between 80,000 and 1 lakh of vehicles
a year. That will make the industry
economic also; but to develop it, we
do want the cooperation not merely
of these factories but also of the
States. State taxation ig unduly high
today, and Government are in corres-
pondence with the States, to imple-
ment the recommendations made by
the Tariff Commission, and to see that
taxation is brought down. We would
indeed like to bring down our duties,
the cumulative effect of which should
be that the price of vehicles should
come down and also the operation
costs lowered. There, the point made
by the hon. Mr. H. N. Mukerjee also
comes in. We will probably have to
make an evaluation of the cost of
petrol but it might be that our own
taxation of petrol, both Central and
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State, is heavy enough and that per-
haps operates as a limiting factor
more than even the cost. But these
are matters to be gone into. We do
propose to go into these matters. We
are in correspondence with the States,
and the general lines indicated by
hon. Members—by Dr. Krishnaswami
and Prof. Mukerjee—are the lines
which we shall keep in mind in our
negotiations with the States and in
formulating our policy regarding the
automobile industry.

Mr. Chairman: We will now adjourn.
The House will meet again at 4.0 p.m.

The House then adjourned till Four
of the Clock.

The House re-assembled at Four
of the Clock.

[MR. DEPUTY-SPEAKER in the Chair]

THE ESTATE DUTY BILL—Contd,

Mr. Deputy-Speaker: The House
will now resume the discussion on the
Estate Duty Bill. Clause 19 was dis-
posed of.

New Clause 19A.— (Power to make
rules etc.)

Shri C. D. Deshmukh: I beg to move:
In page 13, after line 48, insert:

“19A. Power to make rules
respecting (controlled companies
generally—(1) The Board may
make rules—

(a) prescribing the class of dis-
positions or operations which
shall be deemed to be transfers
to controlled companies within
the meaning of section 17;

(b) prescribing the matters to
be treated as benefits accruing to
the deceased from any such con-
trolled company, the manner in
which their amount is to be deter-
mined, and the time at which they
are to be treated as accruing.
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(c) prescribing the manner in
which the net income and the
value of the assets of any such
company are to be determined;

(d) prescribing the manner in
which the accounting year of any
“such company is to be reckoned;

(e) prescribing the manner in
which the shares and debentures
of any such company passing upon
the death of the deceased are to
be valued for estate duty;

(f) providing an upper limit by
reference to the value of the pro-
perty transferred by the deceased
to any such company and pre-
venting  duplication of charge
where duty would otherwise be
payable in respect of both the
assets of any such company (or a
proportion of them) and the de-
ceased’s holding of shares and
debentures in any such company;

(g) prescribing the conditions
upon which and the extent to
which transactions in the name of
any such company shall be deem-
ed to be bona fide transactions for
full consideration; and

(h) generally for the purpose of
checking the avoidance of estate
duty through the machinery of
any such company.

(2) All rules made under this
section shall be laid before the
House of the People for not less
than fifteen days before the date
of their final publication.”

Mr. Deputy-Speaker: The question

In page 13, after line 48, insert:

,“‘IQA. Power to make Tules
respecting controlled companies
generally—(1) The Board may
make rules—

(a) prescribing the class of dis-
positions or operations which
shall be deemed to be transfers to
controlled ' companies within the
meaning of section 17;

(b) prescribing the matters to
be treated as benefits accruing to
the deceased from any such con-
trolled company, the manner in
which their amount is to be deter-
mined, and the time at which they
are to be treated as accruing;

(c) prescribing the manner in
which the net income and the
value of the assets of any such
company are to be determined;

(d) prescribing the manner in
which the accounting year of any
such company is to be reckoned;

(e) prescribing the manner in
which the shares and debentures
of any such company passing upon
the death of the deceased are to be
valued for estate duty;

(1) providing an upper limit by
reference to the value of the pro-
perty transferred by the deceased
to any such company and pre-
venting  duplication of charge
where duty would otherwise be
payable in respect of both the
assets of any such company (or a
proportion of them) and the de-
ceased’s holding of shares and

All that I would say is that it re-
produces the original sub-clause about
rule-making power (which was delet-
ed under clause 17). Sub-clause (f)
has also been included. This refers
to section 51 of the UK. Act of 1940
as amended by section 38 of the Act
of 1944. It does not pertain exclusively
to section 17. In substance it is only
a drafting change.

debentures in any such company;

(g) prescribing the conditions
upon which and the extent to
. which transactions in the name of
any such company shall be deem-
ed to be bona fide transactions
for full consideration; and

(h) generally for the purpose of
checking the avoidance of estate
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duty through the machinery of
any such company.

(2) All rules made under this
section shall be laid before the
House of the People for not less
than fifteen days before the date
of their final publication.”

The motion was adopted.

New Clause 19A was added to the
Bill.

Clause 20.— (Foreign property)
Shri K. K. Basu: I beg to move:

In page 14, line 18, after ‘“purposes
of this section”, insert:

“provided that the assets
situated or located in India of the
Company or the Corporation in-
corporated outside India shall for
the purpose of the Act and the
Section shall be taken as situated
and/or located in India, i.e.,
within the territories.”

In moving this amendment I would
like to emphasise the point that there
are a large number of foreign com-
panies whose entire assets are in India
but they are , incorporated in the
United Kingdom. We know the
history of these companies, and under
the existing clause 20 of the Bill under
discussion the shares of these com-
panies will be deemed to be movable
property situated outside the taxable
territory and therefore they will not
come under the purview of this parti-
cular Act. Therefore I would like to
emphasise through this amendment
that even though they may be incorpo-
rated in England, if they have their
entire assets in India they should be
deemed for the purpose of this section
to be sifuated within the taxable terri-
tory, that is India. Because most of
the managing firms, whatever assets
they have got, have them in India.
But they may have registered their
office nominally in England so that
on the strength of that the shares
might be considered as the shares of
a firm registered in England. There-
fore 1 would like to emphasise that
for the purpose of this clause the
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assets of these companies, whether
they are in the shape of shares or in
stock, should be deemed as assets in
the territory of India. This is the
short point that I would like to
emphasise through this amendment.
Unless we amend the clause in this
fashion there is no chance of taxing
these foreign assets which it is abso-
lutely necessary to do for the pur-
poses of our national development.

- There is no point in going into detail

about this, about the quantum and
volume of the assets. That is well
known to all of us. I therefore hope
the Government will accept this
amendment.

Shri C. D. Deshmukh: The situs of
shares of foreign companies operating
in India will be determined in accord-
ance with the rules to be framed for
the purpose. Ordinarily the situs of
shares of a company is in the country
where the company is registered. In
certain circumstances however where
the certified register of the company is
maintained in India, the situs of the
shares of even foreign companies will
be in India, and such shares would .
therefore be dutiable. But in respect
of those companies which earn more
than 50 per cent. of their profits in
India, provision has already been
made in clause 80(1). Therefore it
seems to me that we have provided
for this.

There is another amendment by Mr.
Nayar. But that has not been moved.

So administratively we feel that
this will not be workable. If an
Australian holds shares in a British
company in India, there is no means
of recovering the duty when the
Australian dies. It is only when the
company has assets in India that re-
covery is possible, and that too only
through the company. And that we
have provided for in clause 80(1).

Shri 8. 8. More: May I ask a
question? You have excluded under
sub-clause (1) (a) immovable pro-
perty situated outside the territories
to which this Act extends. Suppose
an ex-Ruler of a State has got pro-
perties in France or some other foreign
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[Shri S. S. More]
country. On his death what would
happen? Will his property in the
foreign country be excluded?

Mr. Deputy-Speaker: It is governed
by private international law, Whose-
soever the immovable property, it
cannot be touched.

Shri C. D. Deshmukh: Yes, Sir.

Shri S. S. More: By clause (b)
movable property also would be ex-
cluded in certain circumstances.

Shri C. D. Deshmukh: In the case
of domicile, that is the criterion.

Mr. Deputy-Speaker: Hon. Members
may look into the Indian Succession
Act. There are similar provisions.

The question is:

In page 14, line 16, after “purposes
of this section”, insert:

“provided that the assets situat-
ed or located in India of the
company or the Corporation in-
corporated outside India shall for
the purpose of the Act and the
Section shall be taken as situated
and/or located in India, i.e., with-
in the territories.”

The motion was negatived.

Mr. Deputy-Speaker: The question
is:

“That clause 20 stand part of

the Bill.”
The motion was adopted.
Clause 20 was added to the Bill.
New Clause 20A

Shri Nand Lal Sharma (Sikar): I
beg to move:

In page 14, after line 16, insert:

“920A. (1) The claims of a re-
fugee with regard to property
left in Pakistan, passing on his or
her death to his or her heirs,
shall not be subject to the levy of

estate duty.
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(2) The property acquired by a
displaced person after his or her
displacement from Pakistan, for
the purpose of settling in India,
shali not be subject to levy of
estate duty for the first ten years
from the commencement of this
Act.”

Mr. Deputy-Speaker: Mr. Ram
Sahai Tiwari’'s amendment is the
same. Mr. Nand Lal Sharma may
speak on his amendment if he wants
or if the amendment is self-expla-
natory, he need not speak.

Shri Nand Lal Sharma: I will speak
a few words.

g Tfed U AT AT TS |
AATHAET TR UG yArEfT 1

Sardar A. S. Saigal (Bilaspur): We
want to know the meaning of this.

Shri Syed Ahmed (Hoshangabad):
We cannot follow.

Mr. Deputy-Speaker: When Rama
was ruling, everything was all right.

Shri S. 8. More: Does he want to
suggest that there is Ravana Raj
now?

Mr. Deputy-Speaker: The hon.
Member may go on with his speech.

it aveene wwf ;WA SuTRRN
TEey, fagram: & 0g® friww &%
x5 § fr g sa fadaw & fanft
g1 & wraew § fedy ww v
< firdy safe o 7@ @ s,
w fagra &1 v | 97y wfaew
fiear € | TOT FY qAT F T wT A
™ i g, g 9w & agd & ot
st 7 fasie =rw Y 7 N aTIT Y,
T & Y § A afew gwafe 7 arq
e @, A fr gw 1@ foed e
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frawi & 2@ 4% § zafod gw gaer
fadu s § 1 g qar s & %
T fadas &1 dyr aned fgg o
N T FE@T, Iq F fgerEr € )
qTAAL AT &Y goqar & JES
A FUTH w1 G¥ gdAw fear T@v
& firgeg & sax, @AY g A @T
argterfos gAY wr o €@ Aw@ ¥
Tz frar ar & 1 ‘T €T IR JAAT
wHATy ¢y fagra & aqE afaw
97 | Y I AT w1fgd, ag W qy
# fHgeT @ § wrer T faar
¥ g § § qrad a0 &, qaaE
A9 ¥ ¥aw gdy fRagw wenr e
efifeq fRegalt s o &Y s &,
HTT SN IT & FTIT &Y TET AT qri=ar-
AR I gue 1 & afom & &
¥ 7 qRTAY &1 faarT &
frar AR Ty agi AT & ww ¥y
&qraar g€ € 1| 3T F v frd Fw
§ g7 oA et & s § &R
FQ &, ®ifs 37 w1 foat aeafe §
ag qE AW/ §, W UG F eafaw
¢ Juamaa @t gw 7 v a7 ¥
qY W9 TF A AT NET & foq
ﬁmmélm#@mm q
fawrr T & fod @ w@r § 1| frer
faca< sy ®Y vty qrfewTAT sy
i & arg @ § | frT 3w A
¢ fv o §8 39 A  ar A€ | feeg
3T Frir &, o Y o w R gfee
aft g€ ¢ fr grwan o9 I & wrw
%1 §8 foig &G, 39 & FIT 917 A7
w e, 4z gqdr e ey af
g wifgd, @ ¥ ager frde €

Ty ¥ 90T qrq AT WA Ao
%7 I A FFAT &, qg Trawr 7 7
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g fr g seifeal &1 agi grate &%
I ®Y agt Tqrfea F3T 1 AR AT WAr
7 gy Y frda fivar mar § fr sefeat
IRT 99 97 TEq19T & foq Ay qeafer
agt ATRAAY 7 qQdY 7€ § I & F%
¥q TZAT FT firelt THTT FT o AH
g Srfed 1 QY &Y afcfenfaa) § ag
Zeq T o Wifed | uw afefeafn

@Y I FT AT E | ag W T w)

frea arer &, afz 3w & fasd ¥ oo
Y F TST qIET 7T TAT FR I
& 37 F) N §B W WA I H AW
¥ woraw Y fae el Y, I9F IO
Tz Tqdt &1 daw A g wfed
gaR afx amq st whwr gt @R
€ 5 a9 T FT qT: FEAEA FE@T
TEI § AT AT 99 Y AT FEAT
AEA §, I & o A frelY wwTR G-
qfq ¥ €, A wW ¥ v N gy
geqaT & fod, U ¥ FUL FR A w9
Y99 q9 W a® € e g QA
aifgd | g A gEa few € @
faware a1 § fF 99g @ aw A
e ard suil|

AT F T A AN FTATE |

ot wo ¥Yo Tww : IS
e, o @x d e o a7 g ehwe
T8 ®T FwAT § 1 ATET o7 & HT
HTETT HT §, A 5 e wR &
fet o =7 F @w Feqm & forg,
g e, v AR AAF fog

JUISTN WA ¢ YA TR
areefy ey P

Shri Nand Lal Sharma: In the

fashion of King Ven.
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Shri C. D. Deshmukh: I beg to move:

2551

ot dYo ¥Yo Temw: 7g AT W

ST #1 @ ER ) (1) In page 14, line 24, for

substitute “‘two”.

“ﬂve”

qifedi & g g fou &

. (2), In page 14, for lines 27 to 38,
WET TFE T FT AFT § WL 7L

substitute:

wE

Mr. Deputy-Speaker: The question

“Provided that in the case of
property held by the deceased as
sole trustee for another person

is: under a disposition made by him-
self, the period shall be flve
In page 14, after line 16, insert: years.”

“20A. (1) The claims of a
refugee with regard to property
left in Pakistan, passing on his or
her death to his or her heirs, shall
not be subject to the levy of
estate duty.

(2) The property acquired by
a displaced person after his or her
displacement from Pakistan, for
the purpose of settling in India,
shall not be subject to levy of
estate duty for the first ten years
from the commencement of this
Act.”

The motion was negatived.

Clause 21.— (Property held by the
deceased trustee).

Shri C. C. Shah: I am not moving

my amendments.

Shri G. D. Somani: I beg to move:
In page 14, lines 22 to 26, for

“possession and enjoyment of
the property was bona fide assum-
ed by the beneficiary at least five
years before the death and
thenceforward retained by him to
the entire exclusion of the de-
ceased or of any benefit to the de-
ceased by contract or otherwise;”

substitute:

“enjoyment of the property was
bona fide assumed by the bene-
ficiary at least one year before
the death to the entire exclusion

" of the deceased or of any benefit

to the deceased by contract or °

otherwise.”

Shri G. D. Somani: I beg to move:
In page 14, for lines 27 and 28

substitute:

“Provided that property held by
the deceased as trustee for public
charitable purposes shall not be
included in the property passing
on death.”

Shri U. M. Trivedi: I beg to move:
In page 14, for line 28 substitute:

“for a minor beneficiary or for
public or charitable purposes
there shall be no bar of any
period.”

Pandit C. N. ‘Malviya (Raisen): I

am not moving my amendment.

Shri U. M. Trivedi: I beg to move:
In page 14, omit lines 29 to 88.

Shri G. D. Somani: I beg to move:
In page 14,
(a) line 29,

after “Explanation”

insert “1”, and

(b) after line 33, insert:

“Explanation 2.—Where the
property was held by the deceased
as trustee under a dispositt\ihon or
trust settlement made by e de-
ceased and the income thereof if
assessable has been assessed or is
assessable for income-tax pur-
poses on behalf of the beneficiary
or beneficiaries concerned and the
settlement was made one year
before the death of the settler, the
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possession and enjoyment of the
property by the ‘beneflciary or
beneficiaries shall be deemed to
have taken effect on the date the
settlement or disposition was
made by the deceased.”

Mr. Deputy-Speaker: All the amend-
ments are now Dbefore the House.
First of all, let me hear the hon.
Finance Minister.

Shri C. D. Deshmukh: There has
been a persistent demand to bring the
statutory provision in this clause on
a par with the period, that is to say
two years, specified in Clauses 9 and
10, so that, so far as liability to duty
was concerned, there would be no dis-
tinction between disposition of gifts
made under a trust on the basis
whether the owner was himself a
trustee or not. The intention of the
Select Committee in amending the
Clause was that where the deceased
.was the sole trustee to a disposition
made by himself, he should hand over
the trust property to the beneficiaries
before five years of death in the case
of a private trust, so that the bona
fides of the transaction may be deter-
mined on a surer basis. But the word-
ing of the Clause as it stands might
make the five year period applicable
also to those trusts where the deceased
was a co-trustee with another under
his own disposition. So, the amendment
now proposed makes an exception, or
confines that exception, only to the
case of properties held by the deceas-
ed as a sole trustee under a trust
created by him. The proviso to the
existing Clause is to be omitted be-
cause it is difficult to visualise how
the trustee for a public charitable
purpose can hand over the trust pro-
perty to the beneficiaries. Clause 21
was never intended to apply to cases of
public charitable trusts, and there is
no provision corresponding to this in
the United Kingdom law.

Then there is the Explanation which
is being omitted because we find that
it is probably misconceived. What is
contemplated by Clause 21 is bene-
ficial possession, and not physical
possession, and it is, therefore, not
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correct to say that someone else other
than the trustee should take possession
of the property. So long as the
possession is attributable to the bene-
ficiary, this Section will be satisfled.
Therefore, we think the Explanation
is not necessary.

Shri K. K. Basu: The Finance
Minister was a Member of fhe Select
Committee. He has tried to read the
mind of the Select Committee. I do
not know whether it is correct or not.
As a Member of the Select Com-
mittee he did not put in a note of dis-
sent, but at this stage how can he
move an amendment to that particular
provision by distinguishing the two
different cases, the one where he is
the sole trustee, and the other where
he is a co-trustee. I can understand
about the other part. Where there
may be ambiguity, for the sake of
doing away with the ambiguity, an
amendment may be moved.

Shri Raghavachari: I invite the at-
tention of the Finance Minister to the
words ‘“possession and enjoyment” in
lines 22/23. It is not mere beneficial
enjoyment or beneficial possession
that was contemplated, but both pos-
session and enjoyment. That is the
reason why the Explanation was put
in. The Finance Minister may recollect
that this was very much debated, and
with some kind of greater volume of
opinion, this period of two years was
made into filve. So, the Explanation
was inserted only to make it perfectly
clear that the possession here must
be real pnssession, if g minor, it may-
be a possession of somebody on his
behalf. It was really thought that it
must be physical possession. The
Explanation was put for the purpose
of benefiting minors.

Shri U. M. Trivedl: That is what
my amendment seeks to do. Otherwise,
this amendment has no meaning left.
What happens to a beneficiary who
is a minor? If the beneficiary is not
sui juris, then what is the meaning of
the Explanation. If the Explanation
goes away, then there is, in fact, con-
templation only of a sui juris being a
beneficiary.
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Shri C. D. Deshmukh: Therefore, the
Explanation is being omitted.

Shri U. M. Trivedi: If a person who
is a minor is a beneficiary, what hap-
pens in his case?

Shri C. D. Deshmukh: It should be
constructive possession and enjoyment.

Mr. Deputy-Speaker: If the Explana-
tion goes, what happens to a minor
who cannot take possession? Accord-
ing to the earlier portion, if the de-
ceased is himself a trustee, to show
the bona fides, that it is not a faked
one, he must hand over pgssession and
enjoyment to the beneflciary within
five years, now reduced to two years.
It is intended to give this benefit to
minors also who are legally incompe-
tent to take possession and enjoyment.
To avoid any difficulty in such cases,
the Explanation has been added that
it may be possession or enjoyment by
the guardian of the minor. It is
tantamount to possession by the minor,
and therefore, that is accepted. If this
Explanation is taken away, no minor
can take possession of the property
That will be the difficulty. I do not
think it is right to exclude the Explana-
tion. The hon. Minister may consider.

Shri Raghavachari: The Explanation
part may be added at the end of the

two- amendments by the Finance
Minister.
Mr. Deputy-Speaker: Amendment

Nos. 525 and 526 are both in order.
Where is the omission of the Explana-
tion?

Shri Raghavachari: Only the Ex-
planation has to be added.

Mr. Deputy-Speaker: The amend-
ment is:

“In page 14, for lines 27 to
33, substitute...”

i.e., including the proviso, till the end.
I think he must restrict it to line 28.
Public charitable purpose is sought to
be done away with first; then the
proviso is sought to be done away
with, and in its place, the new proviso
put in.

Shri C. D. Deshmukh: Yes.
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Mr. Deputy-Speaker: Then it will
meet the purpose if it is said:

“In page 14, jfor lines 27 and
28, substitute...”

Shri Raghavachari: Omit line 29 and
thet rest.

Mr. Deputy-Speaker: This proviso is
sought to be substituted for the other
proviso, but the lines have not been
restricted to 27 and 28. By mistake,
they have been carried on to 33.

Shri C. D. Deshmukh: The Explana-
tion is sought to be omitted.

Mr. Deputy-Speaker: If it is omitted.
the benefit will not go to minors. A
person who creates a trust is in pos-
session of the property, and therefore,
normally it will be treated as property
passing on his death. However, an
exception is made in such cases where
the property is transferred away to
the beneficiary before a period of two
years and the possession and enjoy-
ment are both with him. If that is so,
a sui juris. who is a beneficiary can
take advantage of it under the amend-
ment. But if he is a minor, how can
he take possession. A transfer to him
may not be easy.

Shri C. D. Deshmukh: That is as in
other matters when interests of minors
and others are concerned. The minor’s
interest is represented by whosoever is
his legal representative or his
guardian. Therefore, it is not our
intention to take away the advantage
from the minor, but we say the ordi-
nary interpretation of law and pos-
session and enjoyment by a beneficiary
would cover these cases.

Mr. Deputy-Speaker: The difficulty
is this. When there is a particular
Explanation and then it is taken away,
there may be an interpretation that it
is not intended to cover the case of &
minor. Otherwise the ordinary law
will apply. If this explanation is taken
away, in the future any one may argue
that in the Bill there was an explana-
tion which was taken away.

Shri Pataskar (Jalgaon): That is
exactly the point.
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Shri C. D. Deshmukh: How the
matter is going to be interpreted in @
court of law ten years hence no one
can say.

Mr. Deputy-Speaker: If this explana-
tion is taken away, then any one can
say that at one time there was an
explanation in the Bill, but subsequent-
ly it was taken away.

Now, let us look at the question
fron) the other point of view. I sup-
pose the hon. Minister has no objec-
tion. He does not want to take away
the right of a minor through his
guardian or court of wards. In sub-
stance, he does not want to exclude
the beneflt from the minor, Now does

. this explanation cover only that case?
Or is the hon. Minister taking excep-
tion to this on the ground that the
clause is of much wider scope, and
therefore this is not necessary? Sup-
posing it is wider in scope, then there
is no harm in allowing it to continue,
so that there may be no misunderstand-
ing.

Shri Pataskar: It is open to argu-
ment. Supposing any case arises sub-
sequenily and it is argued that it does
not apply to a minor, then the point
will be argued that there was an ex-
planation in the Bill as a matter of
fact, but it was thought fit that the
minor should not be given the benefit,
and therefore the explanation was re-
moved. It will be open for any one to
argue that the explanation which was
there has been deliberately removed by
the Legislature.

Shri C. C. Shah: The retention of
the explanation would on the contrary
create difficulties, because if the
words “possession and enjoyment” in
the clause are interpreted to mean
beneficial ' or constructive possession,
and not actual physical possession...

Mr. Deputy-Speaker: Why not?

Shri C. C. S8hah: That is the inter-
pretation which is sought to be put
on it, I will presently explain the
point. Then it makes no difference
whether the beneflciary is a minor or
sul juris, because if the possession
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and enjoyment of the property which
is to be assumed by the beneficiary is
treated as constructive or beneficial
possession, even in the case of a bene-
ficiary who is sui juris, the physical
possession will remain with the
trustee. It will be so in thc case of a
minor also. Any distinction sought to
be made in the case of a beuneficiary,
between a major and minor......

Mr. Deputy-Speaker: We can under-

. stand enjoyment in the context. En-

joyment is taking the main profits or
the income, What is the meaning of
this possession?

Shri C. C. Shah: That is precisely
why I had tabled an amendment to
omit the words ‘possession and’.

Mr. Deputy-Speaker: Therefore it
applies not only to the national pos-
session, but actual possession as well.

Shri C. C. Shah: But this clause is
taken verbatim from the English
statute. In England, the courts have
interpreted the word ‘possession’ to
mean not actual physical possession,
but only beneficial or constructive
possession, i.e. to say, the possession
remains with the trustee, but it is
construed to be a possession on behalf
of the beneficiary to whom the enjoy-
ment goes, namely the income. There-
fore the words ‘possession and enjoy-
ment’ mean only beneficial or con-
structive possession. If that is the
correct interpretation, then the ex-
planation is entirely out of place, be-
cause then it makes no difference
whether the beneficiary is a minor or
a sui juris.

Mr. Deputy-Speaker: How can he
have the enjoyment? Payment to a
minor does not discharge a vperson of
his liability to pay. He cannot give
a discharge. A minor cannot give a
discharge, according to the law of con-
tracts.

Shri C. C. Shah: So far as enjoyment
is concerned. on behalf of the minor,
every trust deed ordinarily provides
the person to whom the income is to
be paid on behalf of the minor. If ne
such provision is made in the trust
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deed, then it is the duty of the tryustee
to apply the income for the benefit of
the minor in terms of the trust deed,
and in neither case is the income paid
to the minor, If the trust deed pro-
vides for the income to be paid %o
somebody on behalf of the minor, then
the trustee is discharged upon such
payment. If there is no provision in
the trust deed, then it is the duty
of the trustee himself to apply the in-
come for the benefit of the minor in
terms of the trust deed.

Mr. Deputy-Speaker: If there is a
guardian for the minor, he is bound
to give it to the minor’s guardian.

Shri C. C. Shah: A guardian can be
of two kinds. He can be a natural
guardian or a legal guardian. If there
1s a natural guardian only, then the
trustee would not be discharged of his
liability by payment to the natural
guardian. If there is a legal guardian
appointed by the court, then payment
to the legal guardian will be a dis-
charge so far as the trustee is con-
cerned, but if there is no legal guar-
dian appointed, then it is the trustee
himself who becomes a guardian for
the minor.

Mr. Deputy-Speaker: The natura!
guardian is the legal guardian in
many cases.

Shri C. C. Shah: It is not expected
that for every minor, there ought to
be a guardian legally...

Mr. Deputy-Speaker: Not neces-
sarily.

Shri Pataskar: There are natural
guardians also.

Shri C. C. Shah: In that case, it is
the duty of the trustee himself; he be-
comes the <uardian, and it is his duty
tc apply the income for the benefit of
the minor in terms of the trust deed.

Mr. Deputy-Speaker: How does he
become? Does he take the place of
the mother to maintain the boy and
give him milk? A trustee can never
take the place of a guardian. It is
his duty to pay. What is the objec-
tion to having this explanation?

5 SEPTEMBER 1953

Estate Duty Bill 2560

Shri C. C. Shah: The explanation
would create this difficulty that it
seeks to make a distinction between
beneficiaries who are minors, and
beneficiaries who are sui juris. As-
suming that the explanation remains,
is it contended that in the case of
beneficiaries who are sui juris, actual-
ly physical possession must be handed
over by the trustee to the beneficiary?

Mr. Deputy-Speaker: Whatever posi-
tion a sui juris can take, is taken by
the guardian on behalf of the minor.
Therefore the nature of the posses-
sion is not made different.

Shri C. C. Shah: Supposing there is
a trust for life for A, and then for B,
and X is the trustee, then it is the
duty of X to pay the income to A, be-
cause only the income is payable to A
for life, the possession of the property
cannot be given to A, because if the
possession is handed over, the trust
would come to an end, and A is only a
life-tenant. Therefore the possession
will always remain with the trustee,
and actual physical possession will be
handed over, when under the terms of
the trust deed, it is to come to an end.
Until then, the possession must remain
with the trustee. Therefore it makes
no difference, and that is my submis-
sion, whether the beneflciary is a
minor or a major. The only point for
consideration is really this, whether
the contention that possession and
enjoyment must mean beneficial pos-
session only and not......

Mr. Deputy-Speaker: It does not. I
am afraid, the hon. Member is going
away from the point. The main diffi-
culty is this. We will assume that a
person, whoever he might be, whether
a sui juris or a minor, has not got
actual possession, but gets only the
enjoyment, viz., income. In the case
of the sui juris, it can be paid to the
sui juris, who is a major. In the case
of a minor, who is to take this posses-
sion, whatever might be the nature of
the possession? In that case, a guardian
gets possession, and he as a sui juris
is entitled to talk on his behalf, and
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that will be sufficient possession, for
this purpose.

Shri C. C. Shah: Your question re-
lates only to enjoyment and not to
possession.

Mr. Deputy-Speaker: To such pos-
session, as a sui juris, he is entitled.

8hri C, C. Shah; So far as possession
is concérned, there is no distinction
between a sui juris and a minor. That
is my submission.

Mr. Deputy-Speaker: But so far as
enjoyment is concerned?

Shri C. C. Shah: So far as enjoyment
is concerned, it is the payment of the
income to the beneficiary. So far as
a sui juris is concerned, it can be paid
over to him. So far as a minor is con-
cerned. there are two possibilities, If
there is a guardian, it can be paid to
the guardian. If there is no guardian,
then it is the duty of the trustee to
apply it for the benefit of the minor.
That is what is done in all trusts. But
the retention of the explanation would
undoubtedly create greater difficulties,
than its omission,

Shri 8. 8. More: I have got some
doubts about the Finance Minister’s
idea of dropping this proviso, viz.,

“Provided that in the case of
property held by the deceased as
a trustee for public charitable
purposes the period shall be one
year.”

The hon. Minister was pleased to
state that in the case of a public
charitable purpose, or trust, there will
be no beneficiary to take possession.
May I put to him a concrete case,
hypothetical though it may be? Sup-
posing I have got some property, and
I establish a school, which will be a
public charitable purpose within the
meaning of the definition, then I be-
come the sole trustee of that parti-
cular school, and as the trustee I make
rules or regulations for regulating
the property or the conduct of the
trust by which I appoint my sons.
my brothers etc. to different posts, and
all the beneficial enjoyment is virtual-
ly taken by myself or by my relations

399 P.SD.
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in the spurious name of a charitable
institution, what happens? Of course,
I speak subject to correction. What
check is there? Is there any remedy
for excluding that entire exclusion of
others? 1 think that clause will not
come into operation,

Mr. Deputy-Speaker: I think that
that proviso may be allowed to stand.
while this may be added as another
proviso.

Shri Bansal (Jhajjar-Rewari): On a
point of order, Sir. We are discussing
the Estate Duty Bill and highly con-
troversial legal issues are involved. I
know some of the hon. Members here
are legal experts, including yourself,
but I think it is the duty of the hon.
Law Minister to be present here and
guide the House in such delicate and
complex mattters.

Mr. Deputy-Speaker: I have myself
been feeling the difficulty. I expect
the horr. Law Minister to be here
all through the day during the pass-
age of this Bill. Although the res-
ponsibility of piloting it rests on
the Finance Minister himself, questions
of legal interpretation come in very
often and 1 may say something and
an hon. Member may say some
other thing, but we would like to bt
guided by the Law Minister. I am
really sorry that the Law Minister is
not here when such controversial
issues are being discussed.

Shri C. D. Deshmukh: The hon.
Law Minister cannot help it; ke is
the Leader of the other House and
s presence may also be required
there as they are also having their
sessions.

Mr. Deputy-Speaker: I am sure the
Leader of the House will take care
to see that the Law Minister is here
and his services are available to ux
whenever such difficult legal q testions
arise.

Shri C. D. Deshmukh: For the after-
noon sessions when the Council of
States is not sitting, it would be pos-
sible,
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Mr. Deputy-Speaker: He is the
Leader of Council of States but we do
want his assistance here as the Law
Minister. Therefore, some arrange-
ments must be made there and I ex-
pect him to be here all through until
the passage of this Bill.

Shri S. S. More: ‘Why not make Shri
Gadgil the substitute?

Shri Raghavacharl: What should
happen in the case of a man who is
not a sui juris? It is precisely to
make provision for such a thing that
this explanation was put in. It was
contemplated that not only the bene-
ficial enjoyment but the physical pos-
sesgsion also must be with the bene-
ficiary, that is assumed by the bene-
ficiary, and in the case of a person
who cannot legally assume ag in the
case of a person whois notasui juris
it was contemplated that somebody on
his behalf might do it. Therefore, it
the idea is that it is not physical pos-
session, the word “possession” may be
omitted. But the intention of the
Finance Minister is stated to be not
to insist onr physical possession also.
Therefore, the explanation will ‘only
make it perfectly clear and there is
no reason to omit it and create con-
fusion.

Shri N. P. Nathwani: I have to make
a further submission.” The first is that
if you retain thé explanation, it would
lead to confusion. Secondly, I wish
to submit that the proviso in favour
of public charitable property is neces-
sary and it should be retained.

Mr. Deputy-Speaker: You mean
public charitable purpose. '

(]

Shri N. P. Nathwani: First of all, I
am dealing with the explanation. In
my opinion it is necessary that it should
be deleted. If you retain it, it would
lead to confusion. The words “pos-
session and enjoyment of the pro-
perty” are not used for the first time
in the first part of Clause 21. If you,
¥'r, turn to Clauses 9 and 10, you will
find the same words have been used
and this is what the learned author
Dymond has to say about deeds and
settlements in respect of which the
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donee should assume and retain pos-
session and enjoyment.

Shri U. M, Trivedi: May I put in a
question? You are talking of con-
structive possession and also say in
the same breath ‘‘to the exclusion of
the deceased”. How can constructive
possession and ‘“to the exclusion of
the deceased” go together?

Shri N, P. Nathwani: I shall deal
with it. The same words have been
used in clause 21, - For this condition
the possession and enjoyment should
be assumed and retained. The learned
author says that for this purpose it is
not necessary that the original donec
should personally retain the property.
It is sufficient that possession and
enjoyment are retained by the donee.
If the property is held under trust
solely for the beneficiary, the condi-
tion is fulfilled. So, clauses 9 and 10
deal with cases of trusts also. As you
have used the same words ‘‘possession
and enjoyment” already, and it means
beneficial possession and enjoyment.
now if you want to retain the explana-
tion like this here, you will have to
go back and incorporate the explana-
tion on the same lines in clause 10 also
which it is not necessary to do, I
submit, because what is meant is bene-
ficial possession and enjoyment. What
is meant is the constructive possession.
If the trustee holds the property for
the benefit of a beneficiary, it is the
possession of the beneficiary for the
purposes of clauses 9, 10 and 21. There-
fore, it is necessary that we should
delete the explanation. Otherwise, it
would lead to confusion.

Mr. Deputy-Speaker: How do clauses
¢ and 10 relate to trusts?

Shri M. C. Shah: If special provision
is made in clause 21, where the de-
ceased is the trustee, how can the
analogy hold good? Here the deceased
is the trustee with s&mne beneficiary
interest reserved for him. In the other
case, the deceased is not the trustee.

Shri C. D. Deshmukh: It was for this
reason that we thought of making an
exception in clause 21.
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Mr. Deputy-Speaker: Clause 21 re-
lates specially to trusts. Therefore
clauses 10 and 21 must be read to-
gether. To that extent 10 does not
apply to 21,

Shri C. D. Deshmukh: But the langu-
age of 10 must be held to include not
only to physical possession and enjoy-
ment but also beneflcial possession and
enjoyment. That must be construed
in a’general sense in order to make it
possible for us to introduce clause 21.

Sbri Raghavachari: Under Clause 10
donors are not entirely excluded, but
under Clause 21 they are entirely ex-
cluded.

Shri C. D. Deshmukh: That is an-
other condition. We are concerned
with the meaning of the words “pos-
session and enjoyment” and there may
be a good number of combinations of
possession and enjoyment anq where-
ever these words occur, the meaning
must be construed in the sense which
the Law Courts give it. It may by phy-
sical possession or beneficial posses-
sion. Mr. Nathwani's remarks seem
to be that if you retain the explana-
tiPn, then by implication you deny
that possessionr and enjoyment have
a constructive meaning.

Mr. Deputy-Speaker: This is his im-
pression. In the one case a guardian
is taking possession, whatever may be
the possession—even symbolic posses-
sion. In the other case there is no
person who can take even that symbo-
lic possession. When he is a minor, it
is the guardian who must take the
symbolic possession. Therefore, the
explantion is necessary. Not that by
"this symbolic possession will be con-
verted into actual possession. What-
ever the possession, the minor is en-
titled to have it only through the
agency of a guardian.

Shri C. D. Deshmukh: The point is
this, When we say that possession
and enjoyment of the property was
bona fide assumed by the beneficiary,
it also includes, and must include, a
case where a minor's possession was
he!d by a guardian.
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Mr. Deputy-Speaker: There is no
doubt about it. So far as the Finance

' Minister is concerned, he said even

without this explanation a possession
by a minor will mean pos;ession
through a guardian, We were on the
other point. The hon. Member, Mr.
Nathwani's point was that it created
confusion. All that I am saying is
that it does not create any confusion.
It may be redundant; it may be

unnecessary.

Shri N. P. Nathwani: As regards the
second point, I was submitting that
under the amendment proposed by
the hon, Finance ‘Minister, the main

' “part would apply even when the pro-
"perty was held by the deceased as A

trustee for public charity under a

‘trust created by himself. Now, Sir,

the whole idea of making provision for
five years is this, that there should be
greater proof of bona fide on the part
of the settler that he has parted with
the beneficial possession and enjoy-
ment.

Sir, you know there is ample protec-
tion under ordinary law for the case
of public charities. If the beneficial
enjoyment and possession is not given
to the beneficiaries, then under section
92 of the Civil Procedure Code the
persons who are interested in the
charity can go to the court or can
move the Advacate-General and got
the necessary redress.  Therefore,
there is no necessity for enlarging the
time in the case of public charitles.
because you have already provided
under clause 9 that there should be a
period of six months. Once a valid
public charitable trust is created, it is
the ‘duty of the trustee to see that the

_income is applied for the benefit of

the beneficiary, If he does not do it
then even a member of the public who
is interested in that charity can move
the process of law. But in the case
of a private charity, it might not be

_possible. Therefore, you can separate

the case of private trusts from the
charitable trusts and provide for @&
larger period in the case of a private
trust. But in the case of a public
charity, 1 submit, Sir, that the period
should be that of six months only

K
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which you have already provided for
in clause 9, because there is sufficient
safeguard under the ordinary law of
the land. That is what I have to
submit.

Mr. Deputy-Speaker: When it is
reduced to two years, the hon. Mem-
ber wants that in the case of a public
charity it should be reduced to six
months. Now, this one year was put
down because of the increase to five
years.

Shri Raghuramalah (Tenali): Sir,
I rise to support the first point raised
by Mr. Nathwani. He has drawn
attention to clause 10 of the Bill. No
doubt, clause 10 deals with gifts and
assumption of possession and enjoy-
ment by the donee. This clause re-
lates to trusts and relates to the
possession and enjoyment by the
beneficiaries. The difference is, in
one case it is the beneficiary and in
the other it is the donee, but in
either case the question arises
whether possession and enjoyment—
in the case of a minor—should be by
the minor or can it be by a guardian?
If we say the general law applies and
possession by guardian and enjoy-
ment by guardian will be treated as
possession and enjoyment by the
minor, the explanation becomes un-
necessary inr either case. On the con-
‘rary, if we feel it is necessary to
provide in this clause that possession
and enjoyment by a guardian should
be deemed to be possession and en-
joyment by a minor, I submit, the
necessity arises for the same explana-
tion in the case of clause 10—in ths
case of & minor. There is an identical
necessity and if you have it in this
clause, you must have it in clause 10
also. Of course I agree with some
of the speakers who preceded me that
the general law will operate and that
possession and enjoyment by the
guardian will be deemed to be posses-
sion and enjoyment by the minor, Of
course, if any trouble arises, the
minor has got other remedies. In that
view I also join the others and say
that this clause is unnecessary. But if

o
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you would like to have it in this, there
must be a similar clause in section 10.

8hri C. D. Deshmukh: I have heard
carefully all this discussion and I have
come to the conclusion that our amend-
merit is right, in both respects. So fur
as ‘these trusts are concerned, we do
not believe there will be cases which
will fall to be governed by the private
trusts. In any case, we are satisfied
that this six months’ period will govern
all these cases and I do not think we
need go deeper into this.

So far as the explanation is concesrn-
ed, I do feel that we shall raise a doubt
as to the construction to be placed on
these words wherever they occur, if
we try to explain them only ir one
place—whether it is in 10 or whether
it is in the body of 21. That is why
I say it is much better to Jeave the
explanation out and to rely on the
courts for the construction of these
words.

Shri Pataskar: The courts are not
going to come in at all. Where do the
courts come in?

Shri Altekar (North Satara) rose—

Mr. Deputy-Speaker: After all the
other Memberg had spoken, I called
upon the hon. the Finance Minister. I
will now put these amendments to the
vote of the House,

The question is:

In page 14, line 24, for “five” subs-
titute “two”.

The motion was adopted.
Mr. Deputy-Speaker: The question is:

In page 14, for lines 27 to 383, subs-
titute:

“Provided that in the case of
property held by the deceased as
sole trustee for another person
under a disposition made by him-
self, the period shall be fivy
years.”

The motion was adopted.
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Mr. Deputy-Speaker: What about the
other amendments? Nos. §2, 57 and 63
of Mr. Somani and Shri Tulsidas.

Shri Tulsidas: In view of the ex-
planation given by the hon. Finance
Minister, I do not think that we would
press these amendments.

Mr. Deputy-Speaker: Very well
Amendment No. 52 goes, so also 57 and
63. Then Mr. Trivedi~—amendment
No. 59. I think that also goes.

Shri U. M. Trivedi: No, Sir. I would
press for it.

Mr. Deputy-Speaker: All right.

Shri U. M. Trivedi: The Finance
Minister has agreed to reduce this
period from flve years to two years
by his amendment. My amendment
says:

“for a minor beneflciary or for
public or charitable purposes there
shall be no bar of any period.”

He has taken out the whole of the
proviso. He has not agreed (o this pro-
viso which was there in the Select
Committee’s report;

“Provided that in the case of
property held by the deceased as
a trustee for public charitable pur-
poses the period shall be one year.”

This goes. So far as the Explanation
for a minor is concerned, that also
goes. In other words, where the bene-
ficiary is a minor, even there this
period of two years stands_._ and where
it ig a public charitable purpose, there
also the period of two years stands.
My suggestion was that when a man
makes a charity—in the previous
clause 9 also it was my idea—so far
as public charitable purposes were con-
cerned, there should not be a period
of six months. Even if it is a public
charitable purpose, it should be taken
to be a bona fide gift and it should
take effect from the same date when-
ever the death occurs.

5 PM.

In the case of this clause 21, we
have again the same proposition that
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where the minor beneficiary is con-
cerned, if lre is trustee only for a minor
beneflciary or if it is given for a charit-
able purpose, then I think, the period
should not be there. But, since the
Minister has not agreed to that, I
merely say that I press for this.

Mr. Deputy-Speaker: Does he want
to say anything regarding 62?

Shri U. M. Trivedi: 62 goes; it is only
when 59 is there that 62 remains.

Shri C. C. Shah: Sir, I would request
the hon. Finance Minister to consider
the case of public charitable trusts be-
cause when he has reduced the period
of 5 years to 2 years, it is to bring in
line with clause 9. Under clause 9, the
period for the gifts whick includes
trusts is 2 years, and for public chari-
ties it is 6 months. Now, if you take
away the proviso in clause 21 asg it
stands, the period for public charity
will be 2 years, contrary to what we
have provided in clause 9. If I make
a trust for public charity and become
one of the trustees of it, 2 years’ period
must lapse before such a trust would
be exempt from duty. That is not, I
am sure, the intention of the hon.
Finance Minister because all that was
said was that there are no beneficia-

ries.

Mr. Deputy-Speaker: It is only
reasonable to say that when he himself
is the trustee, the statute must be
more careful in that case. A man can
call himself a trustee and can be in
possession for himself. There should
be a different rule when he himself
is the trustee as opposed to a case
when he makes another man the
trustee and puts him in possession of
the property.

Shri C. C. Shah: Under section 21,
he need not necessarily be the sole
trustee. There may be 5 trustees and
he may be one of them. Supposing a
man gives away property worth ten
lakhs of rupees to charity, e would
like to be one of the trustees. There
may be 4 other eminent people along
with him. But, merely because he is
one of the trustees, two years' period
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‘will apply. It will be entirely contrary
to our intention in section 9. That
is taking away with one hand what is
given by the other. I do request the
hon, Finance Minister to consider this.

Shri C. D. Deshmukh: I think, Sir,
it is safe enough as it is; that is to
say, where he is one of the trustees,
2 years; in any other kind of trust,
it is 6 months, and if he is the sole
trustee, it is 5 years.

“'Mr. Deputy-Speaker: Now, I will put
Mr. Trivedi's amendment to the vote.

The question is:

In page 14, for line 28, substitute:

“for a minor beneficiary or for
public or charitable purposes there
shall be no bar of any period.”

The motion was negatived.

Mr. Deputy-Speaker: The quesuon
is:

“That clause 21, as amended,
stand part of the Bill.”

The motion was adopted.

Clause 21, as amended, was added to
the Bill.
Clauses 22 to 25 were added to the
Bill.
Cliuse 26.~—(Dispositions in favour of
relatives).
* Mr, Deputy-Speaker: Mr. More, are
you moving your amendment, No. 486?

Shri 8. 8. More: Yes, I beg to move:

In page 16, after line 4, add:

“(c) the disposition was made
by deceased in favour of a rela-
tion who has married outside his
own caste or community, or who
is born of an inter-caste or inter-
communal marriage.”

Shrl Tulsidas: I beg to move:

In page 16, omit lines 15 to 27.

Shri S. 8. More: Many persons here,
on my side particularly, have greeted
my amendment with a derisive
laughter.
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Mr, Deputy-Speaker: What is this
amendment which evokes so much of
interest?

Shri 8. S. More: Sir, under clause 26
certain dispositions in- favour of rela-
tives of certain kinds have been accept-
ed for exemptions from the duty.

Mr. Deputy-Speaker: This is intended
to encourage inter-caste marriages.

Shri S. 8. More: You have grasped
it correctly, Sir.

Mr. Deputy-Speaker: Why was it not
added to every clause in the Bill?

Shri S. 8. More: I think a time will
come when some one will have to do
it.

Sir, this is a sort of test case, 1
have been hearing so many speeches
from the Congress side and particularly
from Pandit Nehru who happens to be
the Leader of the Congress that
casteism should be abolished. The con-
crete question that I want to ask is,
what are the ways and means for
demolishing this so-called casteism?
How are caste barriers to be demo-
lished? Sir, in our country, I need not
give you instances of social reformers
who have tried to break down these
caste barriers.

Mr. Deputy-Speaker: A law was
passed here, a single clause Act where-
by inter-caste and sub-caste marriages
were held all right.

‘Shri S. S. More: They have been
legalised by Act XXI of 194y. It only
legalised. I will give you an instance.
Sir, the Widow Re-marriage Act was
passed as far back as 1886 but, in
spite of that legislative freedom, caste
barriers and caste customs and pres-
sure or influence was so formidable
that no widow was prepared to take
advantage of that measure. Similarly,
Act XXI of 1949 legalises such marri-
ages. As a matter of fact, I can give
You a long string of social legislation
which deals with this problem of marri-
age, but I do not want to go into his-
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tory. Someone at least must make a
serious effort to demolish these caste
barriers. .

If you look to the history of the

marriage ‘instftution from the earliest’

days you will find that originally the
system was very fluid. Any person be-

. longing to one warna—which was a

,;;

Fifvision guna karma vibhagasah—

T wF faarTa
could marry a lady belonging to an-
other varna. But somehow or other
after a certain period, these wvarnas
which were based upon gunadharma,
so to say, fossilized and petrified into
castes, depending on birth, and in order
to perpetuate this caste system, this
endogamous marriage system—marri-
age within the caste only—was intro-
duced. My submission, Sir, is that we
have to undo all the things that have
been done for the past so many thou-
sands of centuries. Unless economic
inducements are held out, large num-
ber of persons are not likely to take
advantage of this particular measure
of reform. Particularly if the rich feel
that Government encourage inter-caste
marriages by giving tax-reliefs and
that if they take to inter-marriages,
they may be in the happy position of
saving some portion of their property,
they will zealously take to it. Possi-
bly they may take to that sort of re-
form. not for the love of the reform
itself but because it brings them some
monetary relief or benefit. Sir, inter-
caste marriages have to be encouraged.
Many people preach many things with-
out practlising, but as far as Mr. Desh-
mukh, the Minister of Finance, is con-
cerned, he practises but does mnot
preach.

Shri C. D. Pande: He preaches and
practises.

Shri S. 8. More: He is practising but
does not preach. That is my complaint.
I plead that Government must extend
some monetary concessions, some econo-
mic facilities, beneflts, to those persons
who are prepared to defy caste bar-
riers and run counter to the zealous-
ness of the orthodox people who hinder
social reform. Such persons need en-
couragement.
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Sir, I would like to quote one or
two authorities, because my word alone
will not carry the weight which. this
reform deserves. Justice Gajendragad-
kar, who presided over the Social Re-
form Conference which was held at
Poona on the 18tk April, 1953, says:

ST A0 A HTOITAT WIOTET TF
T A6 e wiawid  faar-
g 3 gT TITOT AR g da

I will translate it for those who are
not in a position to follow this Marathi.

Mr. Deputy-Speaker: All of us
understand‘ it) It is tull of Sanskrit.

Shri Gadgil: He has a right to read
Marathi.

. Shr_l,s. S. More: I am not speaking
in Marathi. I am only quoting it.

Mr. Deputy-Speaker: Even if the
hon,” Member 'spéaks in Marathi, I
have no ‘objection. I only said it is
easily understandable.

Shri 8. 8. More: I will translate it
for the benefit of the future genera-
tions though not for those who are in:
the ‘House. It means: One more impor-
tant way of demolishing castefsm' is
to encourage inter-martriages. -Justtce
Gajendragadkar belongs to' the Brah-
min ¢ommunity, and I will quote now
another authority who belongs to the
lowest rung of our society. I am quot-~
ing Dr. Ambedkar. In his “Annihila~’
tion of Caste” he has diagnosed all
other measures which have been pres-
cribed for so many years for the pur-
pose of abolishing caste, and he comes
to the conclusion that inter-dining is
not enough and that inter«caste marri-
ages is the only remedy. This is what
he says:

“There are many castes which
allow inter-dining but it is a com-
mon experience that inter-dining
has not succeeded in killing the
spirit of caste and the conscious-
nesg of caste. I am convinced,”—
Sir, his words demand our notice.—
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“that the real remedy is inter-
marriage. Fusion of blood can
alone create the feeling of kith
and kin and unless this feeling of
kinship, of being kindred, becomes
paramount the separatist feeling—
the feeling of being aliens—
created by caste will not vanish.
Among the Hindus inter-marriage
must necessarily be a factor of
greater force in social life than it
might be in the life of the non-
Hindus. Where society is already
well-knit by other ties, marriage is
an ordinary incident of life, but
where society is cut as under,
marriage, a binding force, becomes
a matter of urgent necessity.”

So, my submission is that in the light
of these weighty opinioms, inter-caste
marriage is an absolute necessity if
we are serious in our talks about the
demolition of caste. Many people
grumble about the caste rivalry and
caste jealousy. Many people say: why

do you want to pull down the Brah- -

mins? Let them remain ag they are.
You had better find out your own
economic betterment, but, in our
society, mere economic equality will
not bring about social equality. Even
if Dr. Ambedkar, one of the eminent
barristers of Bombay, was earning
large sums of money by way of prac-
tice, he himself told me that even pat-
walas belonging to upper castes and
who were not getting even Rs. 15 or
20, were not prepared to touch him
even with a barge-pole. So me of my
communist Members do say......

Shri C. D. Pande: This is a thesis on
marriage. Is it in any way relevant
to this clause?

Mr. Deputy-Speaker: He cannot go
on talking about marriage.

Shri 8. S. More: Many people yearn
for this or that particular measure.
Some people have put in amendments
for encouraging bhoodan. Some people
have put in amendments for the pur-
pose of giving some protection to the
refugees. I am also interested in a
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sort of social reform which is of the
greatest importance, and I feel that
the time has come for prohibiting caste
marriages, but possibly that cannot
come so early.

Shri C. D. Pande: You marry ¢
Mabhar.

Shri 8. S. More: He is asking me to
marry at this age.

Mr. Deputy-Speaker: No such co
versation need take place, and no refer-
ence to such things need be made.
Always, the present company must be
accepted.

Shri 8. 8. More: I have not pres-
cribed any Harijan lady for Mr. Pande,
Then he would be justified in retaliat-
ing in the way he has done. But he is
offending me without any reason.

Shri C. D. Pande: Sir, on a point of
explanation. I am constrained I must
say what I had in mind and what I
wanted to say. When he says casteism,
he only emits venom against the Brah-
mins. What I wanted to say was that
he is a Mahratta, a non-Brahmin. Is
he prepared to descend to the level of
Mahars, or he only wants Brahmins
to be pulled down to the level of the
Mahars?

Mr. Deputy-Speaker: No, no. It is
not right, the Mahars will take excep-
tion to this. Why, it is very wrong too.
We are trying to do something but it
ought not to alienate the feelings of
others., Let it pass away from our
minds. What is the good of saying, is
he prepared to marry a Mahar? Is a
Mahmar prepared to marry a high caste?
They do not recognize a high caste.
Under these circumstances, it is not
right to say one community is better
than another community. The hon.
Member is just referring to castes. If
any particular man—even a Member
of Parliament—says caste must go—
whether he is able to folow it or not—
it is out of order here. Such questions
ought not to be put.
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8hri 8. 8. More: My object in moving
*"is particular amendment is that there
1408t be a modest beginning in devis-
ing concrete steps to abolish caste.
Maharashtra was very fortunate in
giving to the country a long line of
social reformers.

Mr. Deputy-Speaker: I am afraid the
“on. Member is going far beyond the
iwope .of the amendment,

8hri 8. 8. More: I want to emphasise
the point that such a positive step at
least may be taken to abolish this
cadte system. I cannot understand the
interruptions and I believe this is ugly
orthodoxy raising its head. With these
words, I commend the amendment, for
the acceptance of the House.

Shri Achnthan (Crangannur): I sup-
port the idea in the amendment. My
only doubt is whether there will be
anybody to give such a disposition.
Among the poor communities, there are
not people who are worth more than
Rs. 10 or 15 thousand. Then, again,
inter-caste marriage would help them
for their betterment. Among the so-
called Brahmins or among the so-called
non-Brahmins many are not prepared
to dispose of their property for the
purpose of encouraging inter-caste
marriages. I would really appreciate
the attitude or the idea underlying this
amendment. There are a number of
other matters to encourage inter-caste
marriages. We can ask the Public
Service Commission to see that prio-
rity should be given to those people
who inter-marry—both boys and girls—
for jobs. Why? Scheduled caste people
are given same reservation. So we
must hereafter say that a good per-
centage of jobs must be given to those
veople who inter-marry. or some land,
five acres or so, be given to them free.

There are a number of methods of
giving encouragement. This amend-
ment. though it would not serve the
purpose or affect the position materfal-
W. T suggest, may find a olace in the
Estate Duty Bill, as a beneficlal ex-
pectation to those peoble who want to
marrvy  outside their caste. 1 very
399 P.S.D.
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strongly support the amendment moved
by Shri More.

Shri Gadgil: I give my full moral
support to. the amendment by my
esteemed friend from Poona, Mr. More.
That does not mean that I am agree-
able that it should be accepted by the
House. I make that distinction with a
special purpose. Since we have decided
that taxation should be an instrument
of policy and not merely something to
have some yield in terms of money,
we are using this piece of taxation for
the purpose of securing economic
equality. We might as well use this for
the purpose of securing social equality.

You may be aware that in the
Punjab before Independence certain
quotas in several services were reserv-
ed for the Sikhs, for the Hindus and
for the Mohammadans and every year
the quota was notified and the pros-
pective applicants were asked to give
their castes. There were a number of
cases in which the applicants wrote as
follows: “I belong to that caste for
which the seat has been reserved this
year”. You can understand what it was
from the social point of view. I, there-
fore, feel that so far as legal impedi-
ments in the matter of inter-communal
marriages are concerned, they are
absolutely eliminated by certain laws
already passed. Now, having removed
negatively those things which were so
to say a bar, the question now is
whether the State can proceed to dn
something positive. I remember, Sir, in
one of my speeches during the election
campaign, I said: “If you really want
to achieve the objective of a classless
and casteless society, nothing is cal-
culated to bring it sooner and better
than by the State reserving a certain
percentage of services for those who
marry outside their caste, other things
being equal”. 8o. it is not for the first
time thatT am advocating it.—Mr. More
knows it. Not only this. T honestly feel,
if the State is really anxious. as it is.
T assume, then, it should subsidise such
marriages. though this would be not in
the plane of high moral purpose, but
on a mundane plane.
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Shei U. M, Trivedi: Is all this rele-
vant?

Mr. Deputy-Speaker: How 1 under-
stand thre hon. Member’s remarks is
this: subsidising may be right, but
this amendment is wrong.

Shri U. M. Trivedl: Therefore, he is
irrelevant.

Shri Gadgll: The concession can be
given in a variety of ways and this is
one of the ways. But I do feel that so
far as this Bill is concerned, my. hon.
friend's objective is to create a pro-
per atmosphere.

Shri C. D. Pande: This questidn is
so difficult that it should not have
been brought in here. Since it has
been brought in there must have been
some clarification. I want to raice a
few questions in connection with the
arguments brought forward by Mr.
Gadgil. Not only do we want a caste-
less society, but a classless society: so
will you subsidise a marriage bet-
ween & very rich man and a very
poor woman? After all this is also one
way of bringing equality. In regard to
inter-caste marriage, it may mean
marriage between a Brahmin and a
Kshatriya; or a Brahmin and a
Vaishya, etc,, which according to the
shastras will make 36 combinations.
What combination will you subsidise
and which will you penalise?

Shri Velayudhan ( Quilon cum
Mavelikkara—Reserved—Sch, Castes):
Then, are you opposing inter-caste
marriage?

Shri C. D. Pande: Certainly not. I
do not want to subsidise, you may
marry by all means.

Shri Heda (Nizamabad): Sin¢e this
question of inter-marriage has been
raised 1 would like to bring one fact
to the notice of the House. If a rich
man from one community marries
with a girl of another rich community.
the object we have in view would not
be served. I have made close obser-
vations of some of these rich com-
munities and the recent trend is that
rich people are forgetting caste, they
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are marrying among themselves.
Therefore this will not help our pur-
pose much.

Shrl C. D. Deshmukh: Mr. Deputy-
Speaker, Sir, I shall not enter into
the merits of this controversy at ull
and ‘I am sure I shall not be mis-
understood. The amendment brought
by Shri More in his reformist zeal is-
not relevant to the scope of this:
clause. The purpose of this clause is
to restore to their original nature as
proper disposition certain kinds of
gifts to relatives, that is to say une
looks upon with disfavour, sa to speak,
all gifts to relatives; in other words
they are a likely method of evasion.
Then, one thinks of certain matters
which might not be evasion, as for
instance, where consideration has
been paid and so on. In this environ-
ment any question of inter-caste or
inter-communal marrlage is irrelevant
That is my reason for opposing this
amendment.

Mr. Deputy-Speaker: I shall put
Shri More’s amendment to the House.

'The question is:

In page 16, after line 4, add:

“(c) the disposition was made
by deceased in faveur of a rela-
tion who has married outside his
own caste or community, or who
is born of an inter-caste or inter-
communal marriage:”

The motion was megatived.

Shri Tulsidas: My amendment
No. 435 is for omitting sub-clause
(3) of clause 26. Sir, I have put in
this amendment because I feel that
this sub-clause relates to a control
company and corresponds to the
United Kingdom Finance Act, 1940,
Section 56(2). This section introducea
what is called a “statutory hypothesis”,
assets In trusts for shareholders and
debenture holders. How exactly this
hypothesis is to be worked has not
been finally decided even by the
House of Lords. In the case the
Attorney-General -v. St. Aubyn it 1s
observed as follows: "

“The terms of section 56(2) are
far from being a model for clarity
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and they demand a feat of imagi-
nation by no means easy to per-
form. But it is admitted that the
sub-section does apply in this case
and effect must, therefore, be given
to the hypothesis which it enjoys,
however un-real’ and remote from
the actual facts of the case the
process may appear.”

In the same case in the House of
Lords, reported in 1952 A.C. page 15,
Lord Radcliffe dealing with section
56(2) and “the statutory hypothesis”,
says at page 51 of the Report.

Paragraph 2 as follows:

. 'Of course this is a clumsy
device. It is impossible to say
with any precision what are the
equitable rights which ought te
be thought of as analogous to the
existing rights represented by
shares and debentures. It is parti-
cularly difficult in the case of
shares, for the section throws no
light on the extent to which one
is supposed to retain or discard
the managerial powers to which
the rights of ordinary and other

shareholders are subject but which , ___

they may ultimately control.”

It is therefore respectfully submitted
that the provisions of section 62 of
the U.K. Act whickk are found to be
difficult of interpretation even by the
Law Lords should not be incorporated
in our statute. It is a very difficult
situation. We do not understand any-
thing. I therefore appeal to the hon.
the Finance Minister to agree to the
deletion of sub-clause (3).

Shri C. D. Deshmukh: We are
aware of the observations in the
United Kingdom case. We have con-
sidered Lord Radcliffe’'s observations
in 1852 A.C. 15 very carefully and yet

we have come to the conclusion that

that clause ought to remain. The im-
mediate answer to Shri Tulsidas is
that in spite of these defects, not only
the House of Lords but also the law
courts were able to work out some
theory which they called the statutory
hypothesis which is the basis of this
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clause. It is true that in this parti-
cular case the judgment was in favour
of the assessees. But the peint which
is relevant for our purpose is that
the courts were able to apply the law,
that is to interpret it.

1 should like to explain that clause
26 is designed to prevent a method of
avoidance of duty whereby property
is transferred to a relative or a debt
is created by the deceased in conside-
ration of an annuity, or an interest
limited to cease on death granted in
his favour. For instance a person A
may transfer a building to a relative
B and have an arrangement by which
B gives him a life annuity. All that
this clause does is to declare that
where the disposition made by the
deceased is in favour of a relative—
and that is not this clause but another
clause—within the meaning of the
clause and is not for full consideration
in money or money's warth, the
annuity so created is not to be re-
garded as a consideration, and that the
disposition should be treated as a gift.
Such transfer of property for a similar
consideration may not only directly be
in favour of a relative but may be

‘through the medium of a controlled

company, and that is why sub-clause
(3) hag been inserted there to deal
with this kind of possibility of eva-
sion,

In applying this sub-clause in such
a case where a statutory hypothesis
is worked out, one has to put a ques-
tion whether the company was hold-
ing the assets as a trustee for its
members. If so—and broadly speak-
ing the company would not deal with
its shares or debentures as freely as
an ordinary company can—then the
statutory hypothesis applies. And
even though the disposition was made
through such controlled company, it
would be regarded as having been
made directly to the relative.

It is no use denying that the langu-
age of the clause is complex. But of
course methods of evasion, as I pointed
out once before, are equally complex.
And the number of the ingenious
devices adopted by tax evaders is
legion. By the Act of 1940 and by



2583 Estate Duty Bill

{Shri C. D. Deshmukh]

further amending it in 1950 the U.K.
hopes to be able to catch up with
these devices. It is not clear whether
the tax evaders have exhausted their
resources. It may be that in course of
time the wording of the law may be
even more complex. Nevertheless the
point here is that the courts have not
found the section incapable of opera-
tion in suitable cases, and that is why
we have thought it safe to retain it
here.

Sir, I oppose the amendrnent.

Mr. Deputy-Speaker: The question
is: }

‘In page 16, omit lines 15 to 27.

The motion was negatived.

Mr. Deputy-Speaker: The question
is: .

“That clause 26 stand part of .
the 3111."
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The motion was adopted.
Clause 26 was added to the Bill.

Clauses 27 to 29 were. added to-the

,' Bill.

Mr. Deputy-Speaker: Yesterday 1
said that we will be satisfled it we
dispose of this section, that is ending
with clause 29. The next clauses re-
late to quick succession and other
matters. If the House is 8o inclined
we will adjourn now.

Several Hon. Members: Yes, yes.

Mr. Deputy-Speaker:. The House
stands adjourned till 8-15 aA:M. on
Monday.

The HOuse then adjourned till a
Quarter Past Eight of the Clock on
Monday, the Tth September, 1853.





