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SPECIAL MARRIAGE BILL—Contd.

Mr. Speaker: We will now proceed
with the further consideration of 'the
Special Marriage Bill. Hon. Members
are aware that the motion for consi-
deration of the Special Marriage Bill,
1954, as passed by the Rajya Sabha,
has already been discussed for three
days during the last session. The Lok

"‘Sabha has devoted about twelve hours
over the motion for consideration of
the Bill. The general discussion on the
motion for consideration of the Bill
was not concluded when the last ses-
sion adjourned on the 21st May, 1954.
It was agreed during the last session
that one day more will be allotted for
the general discussion on the Bill in
the next session and thereafter clause
by clause consideration of the Bill will
be taken up.

The House will conclude the general
discussion on the Bill today. After the
Minister for Law has replied to the
debate, I shall put the motion for con-
sideration to the vote of the House at
1-15 p.M.

Therefore, now we will take up fur-
ther consideration of the motion:

“That the Bill to provide a
special form of marriage in certain
cases, for the registration of surh
and certain other marriages and
for divorce, as passed by the Rajva
Sabha, be taken into considera-
tion.”

Shri N. C. Chatterjee (Hooghly): Sir,
I am obliged to you for giving me a
chance of participating i the discus-
sion today. I was personally a little
handicapped during the last session as
I had spoken rather strongly on this
Bill somewhere in Hyderabad and for
that there was a good deal of misunder-
standing. Sir, I spoke very strongly
because I honestly felt strongly on cer-
tain aspects of this very important
Bill.

The hon. Law Minister, my friend
Shri Biswas, in his very elaborate
opening speech has tried to emphasise
the aspect that it is a permissive Bill,
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it is not a compulsory measure, it is a
non-communal and non-sectarian
measure, it is meant to be all-pervasive
and that, therefore, it is not a measure
which ought to provoke very much
comment. I am afraid, it is not quite
correct and I shall endeavour to point
to my hon, friends in this House that,
although it is prima facie permissive,
it has got certain features which will
lead to very serious effects on sacra-
mental marriages, specially the Hindu
marriages.

There is a clause which is rather
extraordinary, and is of a revolutionary
character. This is a clause which was
not in the original Special Marriage Act
as it was passed in 1872. You know,
as my friend the hon. Law Minister has
pointed out, this Bill was passed at the
instance of Shri Keshab Chandra Sen .
and Brahmo leaders who wanted a-
particular kind of civil marriage not
restricted by the injunctions of Hindu
laws, because they wanted to marry
outside the caste, in the same gotra and
so on. These were not permissible at
that stage and therefore they wanted
such a Bill. But, these restrictions are
now gone. Two legislations have come
into being in 1946 and 1949 and a good
deal of the raison d’etre of that old Act
has now gone. First of all, under {he
Hindu law as it now stands, there is
no restriction with regard to caste or
sub-caste, or gotra or pravara. Anyone
can marry outside the caste and that
marriage will be perfectly valid. The
law has been put beyond any doubt. I
am reading to you from the latest edi-
tion of Principles of Hindu Law by Mr,
D.F. Mulla—the latest edition has beer
edited by a great judge and great
jurist, Mr. Justice Mukerjea. He has
pointed out that in two respects the
law is now perfectly clear. First of
all, he has pointed out:

““It is now provided by the Hindu
Marriage Disabilities Removal Act,
1946, that notwithstanding any
text, rule or interpretation of the
Hindu Law or any custom or usage,
a marriage between Hindus,
which is otherwise valid, shall not
be invalid by reason only of the
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fact that the parties thereto be-
long to the same gotra or pra-
vara.”

This, Sir, is one important change
which was effected. The second im-
portant change which has been effect-
ed is this, that by the Act of 1949, all
restrictions with regard to inter-caste
marriages have gone.

[PANDIT THAKUR DAS BHARGAvVA in the
Chair ]

Now, when I made my comment in
my speech in South India, I made it
with a purpose and that purpose is
this. I maintain and I ask all my
hon. friends to consider seriously this
aspect of the problem. Is it right that
the Upper House should take charge
of this Bill in the initial stage? Which
is the proper forum for the considera-
tion of such an important and contro-
versial measure which will affect the
lives of millions of people, the welfare
of individuals., the welfare of society
at large and the welfare of the entire
nation? I am very happy to find that
some hon. Members on the opposite
benches also feel like that and the
first speaker who followed the hon.
Law Minister, Shri C. C. Shah said:

“If I may respectfully say so,
Sir, I regret that this Bill which is
so important and which is so con-
troversial, should have been intro-
duced and discussed first in the
Council of States and then brought
to this House. And I am also
urging that the convention should
be immediately introduced that all
important and controversial
measures like this should first be
introduced in this House before
they are taken by the other
House.”

It is not a question of prestige, it is
not a question of dignity; but, it is a
question of principle, the essential
question of this bi-cameral parlia-
mentary system. We have been elected
by adult suffrage. We reflect the
popular will and in respect of any
measure like this, which will have

tremendous consequences on the
whole national set-up, it is important
and vital that the popular House
demlocratically .elected should have
the first say in the matter. Shri C. C.
Shah has also rightly pointed that it
will save a lot of time and it will also
save a good deal of complication. Sir,
you know that certain amendments
have been made by the Upper House
which have made the Bill more con-
troversial and the hon. Prime Minister
who addressed this House on the last
day of the last session, also said that
this Bill as it has emerged from the
Council of States requires amendment.
I am reading, Sir, the exact language
of Pandit Nehru:

“I think that as the Bill has
emerged from the Council of
States it would be desirable to
make some alterations and amend-
ments.”

He did not specify what amendments
and what alterations should be made,
but I have no doubt that the hon.
Prime Minister was thinking of a very
revolutionary clause which has beer
inserted by the Upper House, namely,
the clause regarding divorce by con-
sent. Divorce by consent is repugnant
to the basic principles of Hindu mar-
riage, repugnant to the
entire system on which Hindu
family life rests. This is unknown in
English Law. As a matter of fact, if
you go to any Divorce Court in Eng-
land, you will find that the first issue
that is adjudicated upon by the
Divorce Judge will be: has there been
any consent between the parties to
get the divorce? It may not be raised
at any pleading, but in the English
courts, French courts and also in most
of the Continental courts, the first
thing that requires adjudication is: is
there consent between the parties to
get the divorce? (Interruptions). Is
it a matter of friendly compact between
the husband and wife so that the holy
union should be disrupted? As you
know,—you are a distinguished lawyer
yourself— in the English Courts there
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is a Proctor attached to every divorce
judge and that Proctor makes an inde-
pendent enquiry, because on the face
of things there may be a good case,
and good lawyers may be engaged.
The whole thing goes on for days,
elaborate evidence is taken and then
the judge makes his finding, but it
may be that there were some facts
which were ,not placed before the
court deliberatkly although eminent
lawyers might have appeared. There-
fore, in the western countries where
you have provision for divorce, they
take this important precaution: let
there be no divorce by consent, by ar-
rangement or by contract.

An Hon. Member: What is the harm
done by the way?

Shri N. C. Chatterjee: I am honestly
©of the opinion that it will lead to com-
panionate marriages, it will lead to
convenient marriages, it will lead to
some kind of muta marriages, may be
for seven days or ten days, and 1

Shrimati Renu Chakravartty
(Basirhat): Read the clause please.

An Hon. Member: That is better
than polygamy (Interruptions).

Mr. Chairman: Let him proceed in
his own way.

Shri N. C. Chatterjee: I know that
some people, who think they are pro-
gressive, are in favour of divorce by
consent. I maintain I am also pro-
gressive and that is why I accepted a
seat on the Untouchability Bill Com-
mittee. I honestly feel as the Presi-
dent of the biggest organisation in
India of the Hindus that if Hinduism
has to live, untouchability must die
and that is why I joined the Com-
mittee. (An Hon. Member: Question).
That is the cardinal principle of the
organisation to which I belong and of
which I am the temporary head. What
I am pointing out is that you must
know and realise the basic principles
of Hindu marriage.

Shri 8. 8. More (Sholapur): May I
make a submission that this Bill does
not refer to Hindu marriages?

Shri N. C. Chatterjee; It does refer
and I am sorry that Mr. More has rot
read the Bill. If Mr. More had taken
the trouble of reading the Bill, he
would have realised that one of the
most important clauses is this, namely,
that under this Bill, after it is enact-
ed, Mr, More who married Mrs. More
years ago, can go with her to the
Marriage Registrar and have their
marriage registered under this law, and
then he will cease to be governed by
the Hindu law of succession and will
be governed by the Indian Succession
Act. Not only that. Under this Bill,
there is provision for retrospective ap-
plication of the law of divorce to
sacramental marriages which took
place twenty or thirty years back. I
am opposed to that on principle. I am
saying that yow have no right to
tamper with sacramental marriages. A
man marries a woman under the
Hindu Law and a Muslim gentleman
marries a Muslim lady under the
Muhammadan Law, knowing perfectly
well the obligations of the respective
laws. When a Hindu marries a Hindu
woman under the Hindu Law he
knows that there is an indissoluble
union, there can be no divorce and it
must be a permanent partnership,
eternal fellowship for self-fulfilment
and for the development of society—
dharma, artha, kama, moksha. It is
incapable of termination by bilateral
arrangement or contract. The man
and the woman accept their union with
the full knowledge of their obligations
—and they live together. As a matter
of fact, there may be children wno are
born to them. Suppose a man was
married thirty years ago and has sons
about 25 or 20 years of age, what you
are doing here is that you are allow-
ing that marriage to be registered by
that man......

The Minister of Law and Minority
Affairs (Shri Biswas): That is only
optional.

Shri N. C. Chatterjee: Look at the
absurdity of the thing. Immediately
that marriage is registered, that man
is governed by the Succession Act. Not
only that. His son, who is 25 years cld
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and who may have married under tae
Hindu law or the Hindu sacramental
system and who may have children,
will cease to be governed by the Hindu
law; he will be governed by the Indian
Succession Act.

Shri Biswas: That is not the effect
of this Bill.

Shri N. C. Chatterjee: I am pointing
out that this retrospective application
of the provisions of the Bill to sacra-
mental marriages is not proper and is
not desirable and it is destructive of
the basic principles of the Hindu ideals
of marriage. You. should not, there-
fore, tamper with sacramental mar-
riages. The Doctor behind me is say-
ing “Nobody is forcing you”. He does
not know our sociely, he does not
know our country and he does not
know at least the women of India.

Dr. Jaisoorya (Medak): I am highly
flattered.

Shri N. C. Chatterjee: According to
this Bill, in India if a man gets the
signature of his wife to an applica-
tion for registration, he can file it
and get the marriage registered, and
immediately—the next day or the Jay
after—he can go to the court and apply
for a divorce on certain grounds speci-
fied, maybe cruelty, may be adultery or
any one of the grounds prescribed for
the purpose. You know our country,
you know how helpless the people are
and you also know the standard of
literacy in the country. I think Acharya
Kripalani was quite right when he
said that it will be the easiest thing
for the husband to get the consent of
the wife. Is it desirable, having re-
gard to the state of society,—they are
not economically competent; they are
not hundreq per cent. literate as in
other countries— that you should al-
low the husband to get the consent or
signature of his wife, and next day get
it registered and then apply the Indian
Succession Act. Not only that. The
man can go and have a divorce in the
court. I beg of this House to consider
whether it would be desirable to have
_sacramental marriages interfered with,
the Hindu marriages tampered with

by the provisions of this Bill. Who
demanded this?

Shri S. S. More: All of us.

Shri N. C. Chatterjee: Let him go
home and ask and get the consent of
his wife before he says this.

Sardar Hukam Singh ¢Kapurthala-
Bhatinda): He will get it without any
hesitation as you said.

Shri N. C. Chatterjee: For effecting
this remarkable change or a revolu-
tionary change like this, the House
should have got the mandate of the
nation. It was not there in the Hindu
Code Bill; it was not in Sir B. N. Rau
Committee’s report. It was never

Shri Biswas: Sir B. N. Rau was not
called upon to consider the Special
Marriage Bill.

Shri N. C, Chatterjee: I am obliged
to my hon. friend for his intervention.
It does not matter whether it is the
Hindu Marriage Bill or any other Bill.
Did you ever consult the nation? Did
you ever consult the electorate? Did
you ever ask for the mandate of ihe
country? You want divorce by con-
sent. The hon. Law Minister himself.
has pointed out—I think he is right
there, although we differ on many
points—that something like this law
was existent only in Soviet Russia.
Outside the communist countries, not
in the United States of America, not
in Australia, not in Canada, there is
this kind of law. I am quoting the
Soviet civil law, a portion of which:
was read out by the Law Minister:

“Either spouse had ’complete
freedom to discontinue without
stating the reasons therefor.”

Therefore, you can say. ‘I do not like
any longer my wife.’ Finished. The
divorce was recorded by the civil
registry office not only upon a declara-
tion by 'both the spouses but also
upon a unilateral declaration by the
spouse of his or her desire to dis-
continue conjugal life. You send a



753 Special Marriage Bill 1 SEPTEMBER 1954 Special Marriage Bill

postcard to the Registration Officer: ‘I
do not like any longer my wite.’

The Minister of Defence Organisa-
tion (Shri Tyagi): She can do likewise.

Shri N. C. Chatterjee: You have not
heard me. The Soviet civil law said
that not only upon a declaration by
both the spouses but also by the_uni-
lateral declaration by the spouse, con-
jugal life could be discontinued. There-
fore, it would be quite all right if we
have unilateral declaration. One may
like it. and say it is very desirable. I
say it is very undesirable; it is des-
tructive of the basic principles of
Hindu concept of marriage. So many
empires have crushed into ruin; so
many dynasties have sprung and have
gone into oblivion; so many civiliza-
tions have ceased to function at all,
but Hindu civilization and Hindu
society still live. Why? Not because
of anything else but because of certain
vital principles to which it clings and
one of the principles was this: the
purity of domestic life, and the high
standard of chastity of women which
it enforced. That purity and chastity
have been the great principles which
are vital and which have preserved
Hindu society and Hindu civilization.
Will you in any way destroy that? Will
any one want to affect that organism
and that great principle? In Soviet law
really, the entry of divorce in the
civil register was made just to record
the fact that there has been a
dissolution or there has been a disrup-
tion of conjugal rights. No evidence,
no grounds, nothing of that sort. In
Soviet Russia itself they have changed
the law, and they are trying to tighten
it up. The same thing is happening
even in countries like England and
America, They know that family life
is going to pieces and they are trying
to make divorce stricter. I am only
saying this: Men and women have
married under the Hindu law, or under
the Muslim Law or under personal
laws and they have entered into scra-
mental marriages accepting the full
liabilities and the full obligations of
such sacramental marriages. What
business have you to interfere with or
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to tamper with, such marriages? Why
do you give loop-hole in these cases
and say that even then, the divoree
clauses will be applicable on registra-
tion? Then, what is the raison d’etre?
What is the object of having a Hindu
marriage taken to a divorce court? 1
cannot understand. You have already
a Bill dealing with all Hindu mar-
riages with the possibility of divorces
of such Hindu marriages. Make it an
all-pervasive  Bill applicable to all
citizens, if you have the courage te
say that by having one marriage law
in secular India, you are trying te
implement the basic or directive
policies of the Constitution-makers. 1
can understand that. But you are nol
doing it. You are having a Hindo
Marriage and Divorce Bill. The Select
Committee is going on. When you are
bhaving provision for Hindu marriages
and divorces of such Hindu marriages,
why do you allow, by a side wind, this
kind of attack and this kind of dissolu-
tion of Hindu marriages? It is oot
logical. With great respeet, I would
say that it is not right.

The other point I want to make is
this. I am suggesting, in all serious-
ness, that this legislatibn should bhe
applicable only to marriages contract
ed between persons belonging to diff-
erent religions. I want to add e
clause to sub-caluse 2 of clause 1 thai
this Act shall only apply to certaim
marriages—I am reading an amend-
ment which stands in the name of
Pandit Thakur Das Bhargava—amend-
ment No, 221:

Shri Biswas; What number?

Shri N. C. Chatterjee: Possibly, the
Law Minister had not the time to look

Shri Biswas No, no. I wanted the
number.

Shri N. C. Chatterjee: I apologise te
my learned brother. It is amendment
No. 221 by Pandit Thakur Das Bhar-
gava. It reads thus:

“In page 1, after line 10, insert:

‘(2A) This Act shall only apply
to marriages contracted betweesp
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persons belonging to different
religions.’ ”

lhere is a good deal of force in it.
You knaw the background in which
the Special Marriage Act was passed,
ind it was mainly at the instance of
iertain sections of the pepole like the
Brahmos, in Bengal and members of
>rarthana Samaj and so on. Even up
wo 1923, when a radical amendment
was made, caste restrictions continued.
As [ kave pointed out, at the present
moment, caste, sub-caste, gotra and
pravara restrictions on Hindu mar-
riages have all been removed as a
resuli of three legislations: Act
EXVIII of 1946, The Hindu Marriage
Disabilities Removal Act, then Act
XX] of 1949, The Hindu Marriage
Validity Act and Act XIX of 1937, Arya
Marriage Validation Act. Therefore,
there is no longer any bar to the mar-
riage of Hindus among themselves on
account of caste, sub-caste or gotra or
pravara restrictions. Only when a
Hindu wants to marry outside the
Hindu religion, then, the Special Mar-
riage Act was found necessary.

Shri Biswas: The Special Marriage
Act, as amended in 1923, did not pro-
vide for marriages between persons of
different religions.

‘Shri N. C. Chatterjee: I am obliged
for the elucidation, but I never assert-
ed that it did. I know the Act as it
stood. 1 have got the Act in front of
me. The original Act said:

“Whereas it is expedient to pro-
vide a form of marriage for per-
sons who do not profess the
Christian, Jewish, Hindu, Muham-
madan, Parsee, Buddhist or Jain
religion, it is hereby enacted as
follows:"”

Then Dr. Gour's Act came and ‘he
=mendment added:

“All persons who profess the
Hindu religion...” etc.

But up to 1946, there were caste

restrictions on inter-caste marriages.

and also restrictions regarding gotra,

pravara and so on. What I am point-
ing out is this. Now that those
restrictions have gone, there i#s abso-
lutely no reason why, if a Hindu wants
to marry a Hindu—may be outside his
caste—there should be no bar. There
is absolutely no bar, no restriction.
All those restrictions have been swept
away.. Therefore, this Act can be or
need be invoked by a Hindu only when
he wants to marry a non-Hindu. There
is no question of invoking the Act if
he is going to marry a girl professing
the Hindu religion. Therefore, I am
saying that I am wholeheartedly com-
mending, to the consideration of my
hon. colleagues in this House, that an
amendment like that suggested by
Pandit Bhargava is desirable. Do not
throw the door open too much and
make the loop-hole too big.

Now, look at clause 15 of this Bill.
I am pointing out that this is objec-
tionable. ' Clause 15 of the Bill says-

“Any marriage celebrated, whe-
ther before or after the commence-
ment of this Act, other than a
marriage solemnized under the
Special Marriage Act, or under this
Act, may be registered under this
Chapter by a Marriage Officer...... ”

This will enable all Hindu marriages
contracted during the past ten years,
20 years, 30 years or 40 years, to be
registered and the effect will be im-
mediately that is done the divorce
clause will become operative. This
clause 27 reads:

“Subject to the provisions of this
Act and to the rules made there-
under, a petition for divorce may
be presented to the district court
either by the husband or the wite

on the ground that the respondent,
etc., etc.”

Really, although you are enacting the
Hindu Marriage and Divorce Act, you
are giving here retrospective eflect,
making it, first of all, possible for
Hindu marriages solemnized 20 or 30
years ago to be registered and then
allow this divorce clause to be fully
operative in case of such marriages.
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Then, if you compare clause 27 with
the divorce clause in the Hindu Mar-
riage Bill you will find that there is
remarkable difference. In one case a
single act of adultery is quite enough;
in the other case the wife must be a
concubine, or the husband must keep
a concubine. When this Parliament is
going to legislate with regard to Hindu
marriage and divorces, is it right to
have parallel kinds of legislation,
marriages performed twenty years
back being liable to be dissolved on
the grounds mentioned in the Act and
another Hindu Marriage and Divorce
Act where the divorce can be had on
other grounds, conflicting grounds, not
co-terminous, not comparable? I sub-
mi:t, Sir, that is nct proper.

Shri M. S. Gurupadaswamy
(Mysore): Why do you deny the
advantage for them?

Shri N. C. Chatterjee: You would
not understand—what can I do?

Sir, I have all along maintained that
it is a slander to say that Hindu law
is static. Hindu law was never static.
As a matter of fact, Hindu law has
been dynamic. You know Hindu law
has been a part of the common law
in the country: therefore, it has de-
veloped, it has progressed according to
the development of social conscious-
ness. The greatest fetter on the
development of Hindu law was foreign
domination. Up to that stage Hindu
law had progressed and developed.
You know commentaries came; Mitak-
shara came, Dayabhaga came. They
reflected the popular will of that time.
The commentators brought the law
into harmony with the existing prac-
tices. The Vedas are not the immut-
able and the only source of law. How-
ever much Manu might be maligned,
he was the greatest jurist in Asia or
in India. Sir, what did Manu say?
He pointed that there were four
sources of law—Sruti, Smriti, Sad:1-
char (healthy customs), and Equity
and good conscience.

The greatest tribute was paid to
custom and usage: that means recogni-
tion of the social consciousness and the
realisation that law must be put in

harmany with progressive social con-
sciousness. The trouble was that when
the British judges came they wanted
to take us back to the days of Manu.
Thereafter Hindu law made no pro-
gress; it remained staticc Now that
we have got rid of foreign domination
that bar is gone and there should be
development of social consciousness
and full progress in that direction.

10 aA.M.

I was listening to the debate on the
untouchability Bill attentively. I could
not participate in it because I was on
the Select Committee. You also spoke
and you pointed out that mere legis-
lation is futile in these flelds, unless
social  consciousness is  properly
aroused. If you simply enact legis-
lation of this kind, it will lead now-
here. That will sometimes be sterile,
as it has often happened.

Now I want to point out to you, Sir,
that the only Muslim member of this
Joint Committee has also strongly op-
posed that Muslim marriages should
be brought within the scope of this
Bill. He has pointed out that it is not

right. He has given some good
reasons. He says:

“The opinion of the Muslims is
definitely against this Bill as it is
against the shariat. . ¢ »
It is unfair and unjust to force
this Bill on the Muslims.”

He continues:

“Those who register their mar-
riages under the Act are governed
by the Succession Act and hence
those who would have inherited
from them under their personal
law are deprived of such right of
inheritance, but on the other hand
the persons who register their
marriage under this Act are not
debarred from inheriting from
their relations under their
personal law. Thus third parties
are definitely affected adversely by
this Bill and mutuality in the law
of inheritance is violated. There-
fore bare justice requires that a
proviso should be added to clause
1 to the effect that this Act shall
not apply to Muslims.”
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One point I am trying to make out
is this. There is a clause here in this
Bill which makes provision for auto-
matic severance of the Mitakshara
coparcenary—clause 19. If you enact
this clause as it stands it will have
very deleterious effect on good many
business houses. I know, my hon.
friend Mr. Biswas knows, many people
who come from big industrial cities
like Bombay, Kanpur and Calcutta
know that there are in those cities
hundreds and thousands of Mitakshara
joint families who have big business
concerns. There may be limited com-
panies, but the managing agents often
are joint family concerns. If one
member of a big Mitakshara family
marries somebody under this Act, im-
mediately there is a severance of the
joint family and not merely of the
joint family but also of the joint
family business. You know, Sir, that
the law is clear that you can have
even by a unilateral declaration by
one co-parcener the disruption of
Mitakshara coparcenership. This will
affect all coparcenary business. 1
think, Sir, this was not in the original
Act. It was brought in when Dr. Gour
made his amendment.

1 want this House to seriously con-
sider whether this is right and pro-
per. If a Hindu marries a Hindu girl,
or a Muslim marries a Muslim girl
why should the status of the family be
affected if the other members of the
family treat them as honoured mem-
bers of the same coparcenary or same
family., I think, Sir, this requires
careful consideration.

There is also one other aspect. I
have read Shrimati Sushama Sen's
minute of dissent on this point. This
clause 21 reads:

“Notwithstanding any restric-
tions contained in the Indian Suc-
cession Act, 1925 (XXXIX of
1925) with respect to its applica-
tion to members of certain com-
munities, succession to the pro-
perty of any person whose mar-
riage is solemnized under this Act

.

260

and to the property of the issue
of such marriage shall be regulat-
ed by the provisions of the said
Act.”

Sir, this is a very serious thing. I
do not know whether it would be pro-
per to make the Succession Act appli~
cable in all such cases, The Joint Com-
mittee have said in their note on this
clause:

“One of the chief reasons why
persons marry under this law is
that in case of intestate succession,
the Succession Act will apply and
it would be extremely incon-
venient to have different laws of
succession applicable to different
types of property.”

Mrs. Sen who knows something of the
Brahmo Samaj and the progressive
elements at least in that Samaj point
out that that is not correct. She has
pointed out that that is not the object
for which such marriages are contract-
ed. She says:

“It may be recalled that this
clause was not in the parent Act
of 1872 which was initiated by the
Brahmo leader Keshub Chunder
Sen and was passed into Act III
of 1872, I have consulted some
prominent members of the Brahmo
Samaj. They are definitely
against this clause.”

I think even if you want to help the
progressive elements you should know
and realise that there is a strong feel-
ing on this point. You should try to
find out whether there is really any
justification for making compulsory
application of the Indian Succession
Act, thus destroying and putting out
of operation the Hindu Law of Suc-
cesslon in such cases. There are many
other points which will require dis-
cussion and we will have to make our
submissions when you tackle it clause
by clause. What I point out is this:
as you are having a separate Bill deal-
ing with Hindu Law of Marriage and
Divorce, it would not be right and
proper to make any changes here so
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us to affect the Hindu marriages or
so as to make this Act applicable to
the existing sacremental marriages
contracted under the Hindu law.
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Shri Biswas: I do not think we have
yet come to that stage.

Dr. N. B. Khare (Gwalior): It is
rather the reverse.
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“All that I can assure is, I will

pass this Bill.”
Is it not on this mandate that Shri
Jawaharlal Nehru has been returned
to this House?
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Shri Bhandari (Jaipur): The Special
Marriage Bill mainly consists of two
provisions, one relating to solemniza-
-tion of marriages and another relating
to the registration of marriages.

So far as the solemnization is con-
«cerned, I welcome all the provisions
thereof, but so far as the registration

of marriages is concerned, I have:

:gomething to sey on this important
-aspect of the Bill.

Chapter III deals with registration
of marriages. Clause 15 which be-
Rins this chapter deals with registra-
“tion of marriages celebrated in other
forms says:

“Any marriage celebrated, whe-
‘ther before or after the com-
mencement of this Act, other than
‘a marriage solemnized under the
‘Special Marriage Act, 1872 (III of
-1872), or under this Act, may be
Tegistered under this Chapter....”

Now 3 marriage may be registered
which may be a valid marriage or
which may be an invalid marriage.
The effect of this clause is, as I under-
stood the Law Minister, that even an
invalid marriage which has not been
performed according to the law in
force at that time may be registered.
The result is this. Suppose two per-
sons live as husband and wife but
there is no marriage in law, no mar-
riage according to Hindu law, Moham-
medan law or accarding to the law of
the land, still after ten years they
may get their marriage registered.
They may have offspring or children
in this period without any marriage
at all, I would submit that a marriage
which is not legal, which is invalid
which is not a marriage in law is void
and it cannot be deemed to be a
marriage at all. I would, therefore,
submit that if this is the position, the
net result is that even though there
is no marriage, still there might be
children. Now, this, as a matter of
fact, is undermining the very institu-
tion of marriage, if I may be permit-
ted to say so. The institution of mar-
riage has been existent in society, so
that there might not be any offspring
or children, where there is no marri-
age. You are undermining the very
foundation of the institution of mar-
riage, if you are permitting two per-
sons to have children without marri-
age, and yet giving them a chance
to have their marriage registered after
ten or fifteen or even twenty years,
so that the children born to them may
be regarded as legitimate children
even for that period.

Coming to the registration of valid
marriages, there might be a valid
marriage according to the Hindu law,.
the Mohammedan law or the custo-
mary law. If it is already a valid
marriage, then, what is the purpose
of registration of such marriages un-
der this Act? I would submit that
the purpose of registration of such
marriages is to bring those marriages
on a par with the marriage solemniz-
ed under this Act, and the consequ-
ences enumerated in clauses 19, 20
and 21 of this Bill follow. Those
consequences are, I may submit, that
there might be a breaking up of the
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joint family, there might be succes-
sion of property under the Indian
Succession Act, or there might be
judicial separation under this Act, and
further, there might be divorce, as
provided in clause 27 of this Bill. These
are the consequences of the registra-
tion of valid marriages. Now no one
is going to get his marriage registered
under this Act, simply because he
wants a disruption of the joint family
and he wants to get himself separat-
ed, because under the ordinary Hindu
law, he has just to give notice, and
there is separation from the joint
family; so there is no need for him to
get his marriage registered under this
Act for this purpose. So far as suc-
cession under the Indian Succession
Act or judicial separation is concerned,
1 do not think he is going to get his
marriage registered under this Act
for any of those purposes. Therefore,
what is the purpose of getting a mar-
riage registered under this Act? What
for are the parties going to get a mar-
riage which is valig in law, which is
valid according to the Hindu law, or
the Mohammedan law or the -custo-
mary law, registered under this Act?
It can only be with a view {o reaping
the benefits of the provisions contain-
ed in clause 27 of this Bill. Other-
wise, there is no necessity. I would
humbly submit, for the parties to get
the marriage registered under this
Act.

Now the only provision relating to
divorce, which is creating difficulty
and controversy is that relating to
divorce by mutual consent. I am not
expressing my opinion on this aspect
of the case, as to whether divorce by
mutual consent is good or bad. It
may be good or it may be bad. If it
is good, then you can incorporate that
provision under the Hindu law, or the
Mohammedan law, and youcan bring
in a bill for that purpose. After all,
there is the Hindu Marriage and
Divorce Bill, and you can put in a
provision there permitting divorce by
mutual consent. You can bring also
a law relating to Muslim marriages,
and say that even in Muslim marri-
dges, divorce by mutual consent 1is
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permitted. What is the necessity then
that a man must go and get his mar-
riage registered under this Act, for
getting divorce by mutual consent?

I would respectfully submit that the-
provisions relating to registration of
marriages are not necessary at all.
The registration of valid marriages
under this Act can only be with a view
to reaping the beneflts enumerated in
this Bill. The first of these benefits,
as I have enumeraied earlier, relates
to the breaking up of a joint family.
That is no benefit at all. So far as
succession under the Indian Succes-
sion Act is concerned, the parties may
like it also, but there is provision for
succession under the Hindu law or
the Mohammedan law etc. Then,
there is judicial separation, for which
we are already passing the law. Next
comes the question of divorce. If you
want to incorporate provisions for
divorce under the personal law, you
may do it. But why have this pro-
vision for registration of valid marri-
ages? So far as invalid marriages are
concerned, I have already submitted
the position. It is a rather curious
thing that in clause 15, it is provided:

“Any marriage celebrated, whe-
ther before or after the com-
mencement of this Act....”

What is the meaning of the termr
‘any marriage celebrated’? It has not
been defined anywhere. Again among
the conditions which are to be fulfil-
led before a marriage can be registers
ed under clause 15 of this Bill, one
condition is as follows:

“a ceremony of marriage has
been performed between the
parties....”

But we do not know what is the
ceremony to be performed. If it is &
rite ceremony to be performed under
the Hindu law, then it is a valid mar-
riage under the Hindu law. If it is
a ceremony which is required to be
performed under the customary law,
then it i3 as good as a marriage
under the Hindu law. Similarly, it' it
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is a marriage ceremony to be perform-
-ed under the Mohammedan law, then
also, the marriage is as good as a
marriagé under the Mohammedan
law. We do not know what ceremony
is contemplated in clause 15 of this
Bill. What is your intention in putting
this phrase in this clause? A man may
say after ten years, we walked two
‘8teps together, that was the ceremony
‘we had ten years back, and we would
like to register our marriage now
ander this Act. Similarly, they may
8ay any such thing and have the
marriage registered under this Act.
‘So, have you got any idea as to what
<ceremony is contemplated? This Bill
at least does not say that such and
:such a ceremony was contemplated
under this clause. The result will be
this. There might be no ceremony at
one time, no marriage at one time, but
after ten years, a man may come and
say, it is all right, Sir, there had been
-a marriage ten years before, not
according to the Hindu law, not accord-
ing to the Mohammedan law, not
-according to any established law, not
even according to any established
<eremony under customary law, but
still there has been a marriage, we
would call it a marriage, and therefore,
let it be registered now under this Act.
Do you contemplate that registration of
'such a marriage should take place
under this clause, without there having
been a ceremony of any na‘ure what-
soever? At least, we should have the
deflnition of the sort of ceremony con-
templated under this Act.

I would submit that all the provisions
relating to the registration of marriages
-celebrated in other forms are quite
new altogether. They did not exist
‘before. Now, we are going to in-
-corporate them in this Bill. But
what for are we doing so? What is
the special reason for it? What is
the basic idea behind it? At least,
there must be something behind it.
From what we have analysed, we find
that this registration can be in respect
of valid or invalid marriages. So far
as registration of valid marriages are
«concerned, I would respectfully sub-
umit, that there is no necessity for their

registration at all under this Act. It
can only be with a view to giving the
benefits relating to divorce. But then
if you incorporate them in the personal
law, there ends the whole matter. If
it is a question of registration of invalid
marriages, I would respectfully submit
that it is not a proper course to be
followed, because, after all, in India—
as we have it—and in other countries
also, marriage has got a sanctity,
marriage has got a place for itself, and
unless there is a marriage, there must
not be any children. This is our idea,
this is the idea of the whole nation,
and this is the idea of other countries
in the world. (An Hon. Member:
Question). Therefore, I submit that
registration of invalid marriages should
not be permitted under the garb of
this Act. Otherwise, what will happen
is this,. A man and a woman may live
together without marriage, have as
many children as they like during that
period, and after ten years, they will
get themselves married under this Act,
and after some time, say good-bye also
to each other. I do not think that
should be the idea in enacting this pro-
vision. After a closer analysis, and
a meticulous examination of all the
provisions of this Act, this is what
this provision comes to. So, I do not
think the provisions relating to the
registration of marriages should have
any place whatsoever in this Bill.
What could have been achieved by a
bare amendment of the ordinary law
is sought to be achieved by this
dubious method by incorporating a
number of provisions for the registra-
tion of marriages celebrated in other
forms. I think neither the country is
ready for it nor has it understood the
meaning of the provisions so very care-
fully, or the effect thereof.

I, therefore, oppose the registration
part of the Bill, while supporting the
Bill in other respects.
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Shri H. N. Mukerjee (Calcutta
North-East): You will believe me
when I say that I had ho intention
of intervening in this debate because
I wished this Bill to be put as soon
as ever that is possible on the
statute-book. But I asked your in-
dulgence and requested permission
to speak because I thought I should
try and give some kind of an answer
to the speech which has been made
by my learned friend, Shri N. C.
Chatterjee.

I have no pretention to legal learn-
ing, and whatever law I imbibed at
one time has mercifully slipped off
my cranium. But I Dbelieve that
under cover of legal rigmarole, my
friend, Shri Chatterjee, has sought
to attack this Bill on grounds which
do not stand scrutiny. He has, as
we expecte@ of him, referred to the
glories of Hindu civilisation and its
continuity  throughout the ages.
Now, I yield to nobody in my admi-
ration for the great achievements of
Hindu civilisation, particularly be-
cause in my own way I have tried to
make a study of that civilisation.
But it is very necessary for us from
time to time to remind ourselves
that longevity is not the same thing
as life, and the mere fact that Hindu
civilisation has lasted through the
millennia is not something which
should make us get up at any point
of time and say that whatever was
said at a particular point of time
should be current here and now.

Pandit K. C. Sharma (Meerut
Distt.—South): Longevity without
life is unpopular.

Shri H. N. Mukerjee: Personally,

Sir, I feel a kind of thrill in my body
when I remember my country’s past.
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Great in the greatness of her adversity,
splendid even in the misery and deso-
{ation of her age, what cares she for
the ephemeral dominance which the
mushroom nations of yesterday perk
and flaunt before her eyes? I can say
that kind of thing; but that is not all.
Let us not imagine that we can go on
-capitalising on this past legacy of our
culture. Let us remember that we try
in this way to put up a mantle of
‘myth and cover up our ego against the
cold blasts of misery and degradation.
Let us remember also that Hindu civili-
sation has lasted through the centuries
because of a particular quality of
adjustability, because it knew how to
adapt itself to changing circumstances,
and that is why I say I can, like the
very Devil, outquote Mr. Chatterjee in
regard to the Hindu Scriptures. But,
I would not try to do so. I say that
the quality of Hindu civilisation which
bas made for continuity, namely, its
capacity for adjustability, has got to be
remembered.

I say this in regard to Mr.
Chaterjee’s objection as to what he
considers to be the principal change
incorporated into the Bill by the other
House, a change to which he strongly
objects, namely, divorce by consent.
He says fhat after all a Hindu marriage
is a sacramental marriage and what
dbusiness has the Legislature to inter-
fere? If two human individuals come
together, they marry according to
certain rites, recite certain mantrams—
they are supposed to have understood
the purport of all that—anq they
have entered into what, according
to Mr. Chatterjee, is a sacra-
mental marriage. Therefore, the
Legislature should not intervene. My
answer would be two-fold, In the
first place, the Special Marriage Bill
is obviously a permissive piece of
legislation. There is no compulsion
on any Hindu to abjure the sacra-
mental aspect of marriage if he
wants to adhere to it. Most of the
marriages contracted by Hindus and
other people are sure to continue
to be peaceful and happy because in
normal conditions that is what is to
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be expected. It is only the marginal
cases that we have to take into con-
sideration. It is our responsibility, as
legislators, to see to it that the total
volume of avoidable unhappiness in
our country is minimised as much as
that is possible. Therefore, since
this Bill is permissive, I do not see
how Mr. Chatterjee’s objection can
apply.

Then again, I say, divorce by con-
sent js extremely necessary for an-
other reason. Mr. Chatteriee has
pointed out how English law does
not provide for it. Well and good.
It is all right that English law does
not provide for it. We have taken
many remnants from England but
it does not mean that we have tried our-
selves  irrevocably to  whatever
English jurisprudence says or does
not say. Actuslly, it is the experi-
ence of law courts, which
Mr. Chatterjee has in great pro-
fusion, the English divorce courts,
that the procedure for divorce is an
open advertisement for and invita-
tion to perjury. There is no doubt
about it. There is the well-known .
case of Professor J. B. S. Haldane,
who, at present is in this country
lecturing at the Indian Statistical
Institute at Calcutta. He has writ-
ten in the preface to one of his books
that in order to get a divorce from
his wife—though both agreed that
they should have a divorce—he had
to go to a hotel, he had to be a party,
absolutely against his will, to the
manufacturing of perjured evidence
in regard to adultery which he did
not commit.

Shri Biswas: Co-respondent hun-
ting.

Shri H. N. Mukerjee: This 1s =
thing which happens under the Eng-
lish law. English law is in many
respects so rigid., English law has
still so many birthmarks of medie-
valism about it, Let us not quote
English law or any other -authority
or foreign law fa order to show that
divorce by consent is a matter which
ought not to be introduced in the
legislation of this country.
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[Shri H. N. Mukerijee]

1 glso say that we should take
every precaution in order to ensure
that nothing happens which goes
against the main principle, which is
the minimisation of unhappiness. I
know, Sir, that some amendments
have been given notice of and they
refer to a period to be specified in
this Bill, six months or a year, in
which period of time the parties
would be called upon by the court
to reconsider the whole decision. It
18 not a simple matter for two people
to decide that they are going to have
a divorce. It is not a simple matter
for two people to come to a court
and say that they have agreed on di-
vorce. It must be after considerable
cogitation. It is only in exceptional
cases, it is only because of extra-
ordinary circumstances that people
would come forward with that kind
of decvision of their own before the
courts. Even so, the courts would
have to be given the opportunity of
calling upon the parties before them
to go back again and reconsider the
whole situation.

I am not acquainted with all the
detailed intricacies of marriage laws
in different countries, not even with
the marriage law of the Soviet Union.
But, I find, from whatever reports
I get from time to time, that in the
Soviet Union, in the Peoples’ Courts,
when a divorce matter comes up, the
judges and the assessors call the
parties together and ask them- to go
back and reconsider the matter and
they try to bring all kinds of persuasive
influence to bear upon the two parties
so that any kind of disruption in the
marital relationship doe$ not happen.

We can do so; we can easily provide

courts with power to see to it that full
and free consideration is given to this
matter of mutual consent. I have
seen that notice of some amendments
has been given. I have heard in this
House today that our women are an
absolutely helpless quantity. I do
not believe that it is a proposition
which can be so universally formulated
in regard to the women of our country,
particularly in regard to that section of

our population which, at least in the:
initial stages, would like to take ad-
vantage of the provisions of this Bill.
They are not really so helpless as all
that. To counter the possibility of
helplessness on the part of women, it
is necessary for the courts to be armed
with certain rights, to go into the
Question as to whether or not coercion
has been exercised in order to secure
consent, That being so, I do not see
why Mr. Chatterjee can, in reason,
object to the provision of divorce by
consent, which has been incorporated
in this Bill by the other House.

Mr. Chatterjee referred to a speech
which the Prime Minister made in the
last session and he quoted an extract
from the Prime Minister’'s speech
wherein he is purported to have said
that certain changes which have been
made by the Upper House may have to
be reconsidered. I do not know which
changes exactly the Prime Minister
had in mind when he made a reference
to this matter. But, I am sure, as far
as divorce by consent is concerned, it
was not in the mind of the Prime
Minister, because, as far as 1 know,
the Prime Minister is convinced that
we should have this kind of progres-
sive legislation. The Prime Minister,
in his speech last time which I re-
member fairly well, tried to point out
how there has been in Hindu soclety
a kind of vitality which we ought to
bring out creatively. Otherwise, al}
kinds of social legislation would leadf
nowhere. I repeat what I said al-
ready about Mr. Chatterjee’s speech.
Let us not take this flattering function:
to our souls and imagine that because
something was said many centuries
ago, we can stick to that position over
and over again.

In regard to divorce by consent,
certain remarks were made in a kind
of taste, which I do not happen to
share, by my friend, Mr. Deshpande
and I wish not to go into details about
this kind of thing because it is not fair
to our present discussion, because I
find many hon. Members of this House
come and speak on legislation of this
sort without any real kind of serious
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mental preparation. They simply get
up and say things according to their
taste. It is with great respect that I
say this. (Interruption).

Shri V. G. Deshpande: Sir, a per-
sonal reference has been made to me
and therefore, I crave your indulgence
to make an explanation. I think the
hon. Member has not followed what I
have said. In fact, I did not refer
much to this ‘divorce by mutual con-
sent’ of which he is taking such a
serious view.

An, Hon, Member: You did.

Shri V. G. Deshpande: No. I
referred only to one point that this
‘mutual consent’ will mean, consent
only by the husband and nothing more
than that. And, about taste, I think
he does not know Hindi language pro-
perly. My taste is positively better
than his taste because he is trying to
destroy the marriage; that is what he
is trying to do.

Mr. Chairman: There should not
be any such personal discussions in the

House.

Shri H., N. Mukerjee: I heard my
hon. friend say that if this Bill be-
comes law, it would mean encourage-
ment not to monogamy but to poly-
gamy, polyandry and things of that
sort. He also went on making certain
facetious comments in order to subs-
tantiate this. He is welcome and he
is entitled to say whatever he has got
in his mind. Personally, I feel that
this kind of thing can hardly be dis-
cussed with the amount of seriousness
which is necessary when we inject in-
to the discussion this kind of temper.
I would say that distempers of the
sort envisaged by the Bill do arise in
our soclety from time to time. I am
reminded of what was written by a
great English novelist in one of his
short stories. He ends up his short
story with a dialogue between two
people. One said to the other: “Look
here, there is one job I don't care for”.
The other man asked: “Which s
that”, And the answer was: “God's

on Judgment Day”. I do not believe
either in God or in the concept of
Judgment Day, but I do not propose to
sit in judgment on the conduct in.
regard to marital matters of certain of
my people, not only of my countrymen,
but of people all over the world..
These things happen. ‘Human psycho-
logy is a matter the depths of which
we are not going to discuss with. any-
serious intent at this present moment..
But, I say, let us not mock at the ill-
fortune of those who suffer from social
or personal maladjustment and let us
not try to bring forward arguments
which are really based upon callous
mockery of those maladjustments.
which happen in society.

I say, Sir, therefore, let us make up
our mind in regard to the objectives of
this kind of legislation. I repeat what
I said earlier. Let us decide that we
must make an effort to minimise, if we
can, the total volume of unhappiness
in our society and I think, if we set
about our work seriously, we can bring
about certain improvements in this Bill
before us and then this Bill, after it
has incorporated into itself other
necessary adjustments and improve-
ments, can certainly make a contri~
bution towards minimisation of avoid--
able human suffering in our country.
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Shri 8. S. More: I have very greaf.
pleasure in wholeheartedly supporting
this measure. I feel that if we are
living in mordern times, the condi-
tions under which we should live:
should also be modern. 1, living in
mordern conditions, we try to bring
something from antiquity, then these-
two will not reconcile themselves.
There will be constant conflict and
that conflict will generate some
heat and unhappiness. It is accepted
by all that under mordern conditions,
if there are certain diseases which can’
be prevented, Government ought to-
take steps to prevent those diseases.
It there are certain deaths due to
starvation and other matters which
Government can prevent by under-
taking certain measures, it is the duty
of the Government to prevent such
deaths. In the same way, I would say
that it applies not only to the diseases
of the body but it also applies to the
diseases of the mind. Take, for in-
stance, a man who is married, by some-
accident, by wrong choice, to a lady
with whom he cannot carry on
smoothly. Does that mean that they
should be pinned down to one another
in spite of their greatest desire to
break away from one another? We
are trying to demolish jails but this
sort of marriage, unhappy marriage,
is a mental jail, the walls of which we
must demolish as early as possible.

My friends Mr. Chatterjee angd Mr.
Deshpande—unfortunately they are
not in the House—spoke in a very
antiquated strain, and particulary Mr.
Chatterjee is very allergic to the
word ‘revolution” So I occasionally
go to him. Once I was going through
the dictionary. I found the word ‘re-
volution’ was scratched out from his
dictionary. That means that while
scratching that word ‘revolution’ from
the dictionary, you can scratch out re-
volution in the modern conditions of



8os Special Marriage Bill 1 SEPTEMBER 1954 Special Marriage Bill 80 -

this country. I do not think so. The
revolution is not in the dictionary. The
revolution is not in the srutis, smritis,
of which he talks so glibly. It is in
the mind, it is in the air. Everybody
who is inhaling oxygen is also inhaling
revolution. and millions of Chatterjees
—I would say so with all my regard
for him—and tens of millions of these
Deshpandes, if they stand in the way
of progress, will be washed away, will
be driven away by these rivers of re-
volution in spate. That is the lesson
of history. I was very much shocked
that my friend should be s0 reac-
tionary.'

Shri N. C. Chatterjee: 1 was not.

Shri S. S. More: ' He protests; his
vrotest is s0 feeble hearted that he
cannot put his soul into his protest.
What is the way of progress of man?
He looks to the times. Are we going
to say that Manus, Narads, Yagnesh-
waras and Jimutavahanas—all res-
pected names—are going to control our
modern life? They lived hundreds and
thousands of years back, but as a re-
sult of their bony hands. the hands of
men of such a stature, is it so diffi-
cult that we cannot step up with the
modern times and conditions? When-
ever I look at Biswas, I must say
I find in him the infraction of modern
sages. Let us have Biswases! Why
should I look at Manu? What was
that Manu? Yesterday, we were dis-
cussing the Untouchability (Offences)
Bill, Mr. Chatterjee was very proud
to say here that he accepted the
membership of the Select Committee.
But what was the plight, under Manu,
of these Harijans? Mr. Chatterjee ac-
cepts that untouchability should go.
because the untouchables have taken
the cudgels, and if Chatterjees and
other fellows....

Some Hon. Members: And Hon.
Members.

Shri S. §. More:....and other hon.
Members,—1I said it in a sporting man-
ner—are like this, it is8 no use. They
are reactionary as far as the public is
concerned, But if you go to their own
familjes, if you look into their family
canditions, and see how they are
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brining up their children, you will
fing they are the most progressive.
Their progressiveness is a family affair
while their reaction is for world con-
sumption. Some people trade in
spurious drugs. They are trading in
spurious progressiveness which we are
not going to tolerate. Who is Manu?

Shri Biswas: It is the heads of
families who trade like that; not the
younger chaps.

Shri 8. 8. More : I am accepting
that, coming as it does, from an old
man with the experience of young
people. I can say I am very happy to
be in the category of Mr. Biswas and
Mr. Chatterjee. On occasions, I have
fits of reaction but my children pre-
vent me from being reactionary. They
are always agitated and say: ‘Let us
go ahead, let us go ahead.’ That is
the call of the future generation. That
is the call of the growing conscious-
ness of this country.

I was saying whether we are going
back from what Manu has said. It
might be in the interests—I do not
want to harp on any communal string
—but it might be very well for the
Brahmins to take about Manu, be-
cause Manu gave them vested interests.
Not only that; he gave them the re-
ligious sanctity for robbing those who
were sudras, who were untouchables.
I will just quote one verse from
Manu. He says that the Brahmin may
confidently seize the goods of his
sudra slave, for, as the slave can have
no property, his master may take its
possession. This is the injunction of
Manu which Deshpandes and Chatter-
jees will worship.

Shri N. C. Chatterjee: It is unfair.
I never said that Manu should be ac-
tually followed in practice today. I
only pointed out that Hindu society
was never static. It was dynamic; it
has progressed from stage to stage,
and beyond Manu we have progressed
with the recent commentators and later
Nibandhakas.

Shri 8. 8. More: If our country was
full of Chatterjees and Deshpandes,
Hindu society would have remained
static, but the fact was that Yagnesh-
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waras and Jimutavahanas— most of
them—were revolutionaries, and it is
due to them that society has progress-
ed. But my friend has misappropriat-
ed their credit for himself. Il is
absolutely wrong. These Brahmins,
these orthodox Brahmins, want to
stand by what Manu has said. Just
like marriage, which they consider to
be sacramental, they consider these
rights also to be sacramental. In nur
part of the country in Maharashtra—
I do not know whether such a practice
obtains elsewhere—married women
are supposed to go to the banyan tree
and say: “Well, I worship you.” why?
*That this husband be given to me
for the next seven generations.” The
man may be ugly, he might have lost
one of his eyes, he may be a flat-nosed
fellow, but all the same the grip of
religion, the vicious, sinister grip of
religion on the poor lady’s mind is
stronerr than steel, stronger than any
metal that has been invented by modern
science. She may not perhaps be able
even to look at her husband during
day time, yet she has to go to the
banyan tree and pray: that this blessed
husband be given to her for the next
seven generations.

Sir, this country has achieved poli-
tical independenct; we have yet to
achieve economic independence. But
political independence and economic
independence, if they are to be con-
cretised, there should be mental free-
dom—freedom for all ladies, Harijang
and everybody. That is a condition
precedent and if we do not have that
mental freedom then I would say that
with all our best efforts this country
will have no bright future, That is
why I counsel my friends: “Let us not
pay heed to the voice of reaction.” The
reactionary elements are there; they
are antiquated fellows. They are like
our archaic monuments. Let us send
them to the Archaeological Depart-
ment and they will be very happy
under Maulana Saheb, because he will
see that they are properly preserved.

Sir, there is one other point which
kas raised a storm that is consent

divorce. Some of my orthodox friends
like Mr. Chatterjee and Mr. Trivedi...

Shri U. M. Trivedi (Chittor): I have
not spoken; please do not bring me
into the picture.

Shri 8. 8. More: But I can antici-
pate your arguments. They have every
faith in consent decrees, Whenever
they go to the courts they say that
consent decree is the best decree.
Why cannot, in the matter of divorce,
a consent decree could be a  good

decree?

Sir, I want to draw your attention...

Shri U, M. Trivedi: According to
you a woman is equal to money—a
saleable commodity.

Shri §. S. More: Sir, I feel discour-
aged when you are engaged otherwise.

Mr. Chatterjee, 1 know, is a great
storehouse of English law. He has
said that England has not provided for
such divorces. If you are not going
to accept what England says in other
matters, why do you try to copy Eng-
land only in reaction? You are seek-
ing precedents of reaction from every
country. I think his speech is the best
specimen, the best collection, of reac-
tionary arguments. :

Take, for instancé, conditions in
England. There you have private
detectives, who have come into the
picture, What is their objective? How
do they make money?

I am very allergic to this sort ef
discussion.

Mr. Chairman: All this talk is con-
nected with the arguments that are
taking place—this is part of it.

Shri 8. 8. More;: But that is my
weakness.

Shri Biswas: I would ask my hon.
friends to spare one minute, so that I
may tell them what I conveyed to the
Chair.

Mr. Chairman: I was just enquiring
from the Law Minister as to what
time he is likely to take, so that I may
regulate the debate accordingly. I am-
sorry the hon. Member should have
taken exception to it; of course, I can
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realise his weakness, as he himself ad-
mitted it.

Shri 8. S. More: Sir, what is happen-
ing in England? Private detective
agencies have come into existence.
‘Whenever a husband wants to get a
divorce from his wife, he engages
some detectives to shadow the wife;
‘whenever the wife is keen on getting a
divorce, she engages somebody to sha-
dow her husband. Is that the sort of
thing that we are going to copy from
England? We have had enough of
English culture; we have had enough
of English legislation. Now at least
let us try to do something original, so
that other countries may copy us.

We, lawyers have developed a stereu-
typed mind—a mind which always
gropes in precedents. We are not pre-
pared to take courage in our hands.
I think it is the function of this Parlia-
ment, like that of the Supreme Court,
to deliver original judgments and
make new laws. That way only can
‘we go ahead.

With these words, I come to some
of the important provisions of this
‘Bill. I would like to bring to the
notice of the hon. Law Minister that
there is no definition of “adultery”
here though it appears in clauses 27
and 34. What is the meaning of adul-
tery?. You as an eminent lawyer know
that adultery means intercourse with
@ woman who is the wife of another
person. This is the technical defini-
tion of adultery. Does the same defini-
tion apply here? Then it would mean
that if a husband has intercourse with
a widow or with a maiden, who is not
the wife of any living person, then
that would not be adultery.

Some Hon, Members: You are in-
correct.

Shri Tek Chand (Ambala Simla):
You de not know law; that is wrong.

Shri S. S. More: It is my weakness
not to know much and I accept it.
‘Shri Tek Chand, with all the know-
ledge that he commands, says I am
wrong. ]I am prepared to accept I am
wrong, because he will not commit

any mistakes, But these are my own
reactions. They might not be as learn-
ed as Mr. Trivedi’'s, But in my own
ignorant way I am giving my reac-
tions.

Shri Biswas: Do not try to be an
expert in adultery.

Shri 8. S. More: I leave that privi-
lege to you.

I would now like to draw the atten-
tion of the House to clause 25 under
which a man or woman can claim a
marriage to be void under certain con-
ditions. It is stated “Provided that,
in the case specified in clause (ii), the
court shall not grant a decrec unless
it is satisfied,—

(c) that marital intercourse with
the consent of the petitioner
has rot taken place since the
discovery by the petitioner of
the existence of the grounds
for a decree.”

I plead imperfect knowledge of law.
But what does this mean? Ilas it to
be positively proved? It has to be
negatively proved. And what is there
to be proved? Will there be evidence
available? These are very delicate
matters, bhut I am approaching them
in a scientific manner. So, I will rot
be open to the charge of obscenity.
Some of these things are difficult to
prove. ‘It is easy to allege, but it is
difficult to prove. So, a piece of legis-
lation that we pass should not look
ridiculous in the eyes of the public.

I agree with my hon. friend, Shri
Deshpande that the First Schedule is
not a good thing. Let us have a look
at these prohibited degrecs vf relation-
ship. When you concretise certain
facts, you are reduced to such a ridi-
culousness. Take for instance page 16
item 28. A man cannot Inarry his
son’s son's son's widow. Let us (om-
pute it in an arithmetical manner.
Supposing A gets a son at the age of
20 and' he gets a son B, A will be 40
when B gets a son, C. Then C also
gets a son. He has to marry his widow.
I have made a simple calculation that
A will be at the age of 80 when he
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could become ripe for marriage or the

widow becomes ripe for marriage. It

may be legalistic on occasions law is
an ass....(Interruptions).

An Hon. Member: There is a driver
thereof.

Shri 8. S. More: We do say that law
is an ass; but law should not be a fool
too, in addition. Let us delete all
these things; let us say ‘prohibited
degree’. What are prohibiteq degrees?
They are matters of judicial decisions
and other law books. But if you put
all these things in a long iist, I think
we are reduced to a very ridiculous
position. If this legislation is taken
up by some foreigner, he would get
an impression that in India peuple
are out to marry their grandfather's
mother and therefore, the sovereign
Parllament was Zorced to say that you
cannot marry that lady. By the time
he js ready to marry, she will be in
her grave safely!

Shri Biswas: You will find similar
things in the U.K. Marriage Act: in
foreign countries there are precedents. ..

Shri 8. S. More: Britisher has gone
but we have not yet ceased to be his
mental slave (Interruptions).

Shri Biswas: It is you that are
slavish minded.

Shri 8. S. More: Simply because the
United Kingdom has done this, it does
not mean that we should copy it, ‘i’
for ‘i’ and ‘t’ for ‘t’.. (Interruptions).

Pandit K. C. Sharma: All laws are
made that way.

Shri S. S. More: I do not want to
have too much of your indulgence; I
might say that all of us on this side
barring a few honourable exceptions,
whole-heartedly support this messure
but it is our grievance that Govern-
ment is unnecessarily scared by the
voice of reaction and is not taking
steps in a courageous manner. They
should go ahead. We may disagree
with them as far as their other pro-
grammes are concermed but as far as
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their social programmes are concerned
and their efforts to ameleorate the
conditions of the people are coencern-
ed, we go entirely with them.

Regarding ladies, Mr. Deshpande
was unkind enough to say that the:
wives will be exploited. He seems to
have been married long long . ago;
looking to our married experience, it
is not the ladies who run the risk; it
is we rather who run the risk. There-
fore, a time will come when you will
have to put on the Statute Book some:
legislation for the protection of the
husbands. We are giving modern edu-
cation to our children but there are
certain undesirable things which are
invariably the concomitants of the
modern conditions. Let them be
modern in every respect and let them
learn by experience. Experience is the
best teacher though a very expensive
teacher; but it teaches us things
which we never forget. I may again.
say that we wholeheartedly support.
this measure. I would further say
that Mr. Biswas should take further
courage and go forwar§ more and
more progressively so that Manus and
all our old rishis may be forgotten
and his name might stand high......
(Interruptions).

12 NaoN.

Shrimati Vijaya Lakshmi: The only
reason why I intervene in this debate
today is because on the last occasion
when discussion on this Bill took
place before the House I was absent,
and when the Bill is to be discussed
clause by clause I shall be absent
again, ang I would like t support im
the strongest terms a Bill which I do
not think goes nearly far enough but
which is to be welcomed nevertheless
as being a step in the direction of
implementing our Constitution.

The second reason which has made
me rise today is that I feel particular-
ly sad when, in regard to a discussion
of this importance, a discussion which
relates to human relations, the ap-
proach to a Bill which is intended to
strengthen society, to help all those
people who are not adjusting to the
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swiftly changing world in which we
live to adjust themselves and make a
good contribution to the general pat-
tern of life which we are seeking to
create in the country, we find that all
sorts of irrelevant matters are intro-
duced into the discussion merely to
make it into a laughing matter and
have it said that the subject is not
important enough to be discussed
seriously. That is something which
is to be deplored.

I find that whenever any legisla-
tion which concerns human relations
is brought into this Huouse, then this
turn is adopted, and I would like to
place on record my voice as protesting
against this attitude. Because unless
‘we deal with serious things in a
serious manner, unless, as my hon.
friend Shri Mukerjee so aptly put it,
we make some attempt to minimise
the scope of human unhappiness, how
are we going to go ahead with all those
'big schemes ang plans which we dis-
«uss in this House and which we flaunt
before the world? We have to begin
with a unit. The unit is the home.
And if the home is not strengthened,
if society is not strengthened, we cen-
not hope to implement either our Cou-
stitution or to live up to those great
dreams that all of us dreamed in the
past when we were fighting for the
liberty of India.

I do not propose to go into the
merits of this Bill clause by clause
for the obvious reason that it will be
discussed at a later time. My pur-
pose {s merely to draw the attention
of hon. Members ot the House to the
fact that we should try as quickly as
possible to get through a piece of
Tegislation which is completely harm-
less-—because it cannot be enforced—
a piece of legislation which will more
‘than anything else today create a
good feeling in the wourld regarding
the way in which India is moving to-
wards her goal. It is all very well
to talk about the various freedoms
that we require. We talk about
having achieved our political free-
dom, that we are moving on towards
the social and economic freedoms. But
sSpeeches are not enungh. Vear after

Special Marriage Bill 1 SEPTEMBER 1954 Special Marriage Bill 814

year we postpone measures which are
implementations of that pledge which
we have made. And unless such
small enactments are made we can-
not really expect to command the
respect that we deserve, because most
of us in this country who are pro-
gressive minded do hope ang' do seek
to move quickly towards our goal
which is a strong society co-operating
for the fulfilment of economic, social
and political freedom.

There has been some discussion and
some controversy on the question of
divorce. This is a matter on which
1 have always felt very strongly, and
circumstances which have happened
in India in the recent past—and' 1
make no apology at all for referring
to them—have strengthened my be-
lief that something has got to be done
very early about providing women in
India with the means of separation,
should they so desire; and men too for
the matter of that. And, at the mo-
ment, women have to be helped in
every way; they do not have either
legal support vr even the support of
society in many cases and therefore,
I mention the worg@ women.

No matter how difficult marital life
may be, it is very seldom that an
average family or a normal woman
attempts to break up the home. Any-
body who takes his views of western
life and culture from the Hollywood
movies, is mistaken, because they do
not even represent America. Even in
America, which today has perhaps the
highest incidence of divorce,—nobody
deplores that more than I do—you
will fingd' that there is a growing aware-
ness Of the fact that whilst there
must be of course the vpportunity for
men and women who cannot live to-
gether to separate, there must be
provisions to safeguard the marriage
as far as possible, That is happen-
ing everywhere. Especially, in India,
where the concept of divorce is for-
eign to us, it is impossible to think
that just because this Bill is passed,
tomorrow, every Hindu woman will
get up and say, I leave my husband
because I disagree with him about
the way he drinks ccffee in the morn-



815 Special Marriage Bill 1 SEPTEMBER 1954 Special Mgrriage Bill

[Shrimati Vijaya Lakshmi]

irng or I do not like the shape of his
nose. That cannot happen, because,
wtday, we do not even understand the
concept of divorce.

This morning, I had a very interest-
ing opportunity of discussing this
question with a group of women whu
had brought a large number of signa-
tures to Parliament. Personally, I
do not attach any value to signatures
on anything. We want the signatures
of the heart, an acceptance of change
of hearts. It society would have a
changed heart, we want no signatures.
The moment one group brings a set
of signatures, the next moment you
have another group bringing double
the number of signatures. I myselt
have been quite an expert in getting
signatures for the Congress, and I
know how signatures are obtained.
So, they do not carry much weight
with me. But, I do want to em-
phasise this fact and specially draw
the attention of these hon. Members
who seem to be afraid of divorce, that
the first thing that we, who are work-
ing for this Bill, have to do is to per-
suade the women here to understand
the concept. It is something foreign
to them. They do not know what it
means. They are not going to leave
their husbands in a hurry. They will
suffer innumerable hardships. 1 think
they should not do that. Everything
should go as slowly as possible after
every other channel has been explor-
ed. Nevertheless, it has to be made
possible for those men and women
who are married and who cannot live
together, to become members of a
better society and have some one else
as spouse as they like. In these days
of freedom, we have to give them a
certain amount of freedom. If we
don’t give, it will be taken and a
freedom that is taken is always less
desirable than the one that is given.
I would like to quote for instance the
relationship between the sexes in
India. Take the suffragette movement
in the West. It left a bitter taste; it
left a bitter impression and even 1o
day, it #s not eradicated entirely. Yet
in India, men and women marched
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together because of the influence of
Mahatma Gandhi, because of his pre-
cepts and lessons and we achieved
everything that we wanted and here
we are sharing a Constitution which
gives us complete equality. But, the
many pledges within that Constitution
have tv be fulfilleq and I for one
would like that we should move to-
gether towards the implementation of
these pledges because ater all, the
provisions of this Bill are going to
affect both men and women in this
country.

Shri H. N. Mukerjee referred to the
Soviet Union. I am not familiar about
the Soviet Union. But, I would like to
tell the House the experience that I
had in China, which was very very
interesting. 1 set vut two quite
lengthy divorce trials in China and
had the whole thing translated to me.
And I felt as if I was back in India.
The girls in both cases were peasant
girls. One had been married at the
age of eight and she was now 22 ang
she was seeking a divorce. The other
had been married at twelve or four-
teen and then she was about 30 years.
old. But both had been arranged
marriages. In one case it had been
a sale; the girl had been sold by the
parents to the boy's family. These
girls were asking for divorce. In one
case there were no children, in the
other case there were children. In
China in every court there is always
vne member at least of the Women’s
Democratic Party, which is an organi-
sation recognised by the Government.
A member of this Party always sits in
every court to protect the interests of
women should the case pertain t
women. The minute the arguments
were over, this lady was asked to use
her influence to bring the two to-
gether. And she was given a certain
time—I think it was a month or two
months, quite a short period. The
same tning was aone In the other case
where there were no children. Some
days later I enquired as to what the
arguments were that this lady was
using to bring that husband ang wife
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together, and 1 was surpprised to find
that in every case her arguments
could not have been better put on the
highest mural grounds by anybody
following the highest tenets of the
Hindu Shastras. I mean to say that
people who desire society to be built
up in the right way, to be strong, that
men and women should ov-operate
fully and make of it a worthwhile
progressive thing, must always rely on
eertain moral stand, and that was the
one that was being used in China
which everybody has described as a
godly state and all the rest of it, in
order to preserve the community and
society. So, I do not think that we,

our women in this country who have

been brought up on a certain pattern,
who for centuries have been taught to
regard their husbands in a certain
light, are just going to get up and
divorce them because there is an Act
permitting us to do so. So, I do hope
that hon. Members will ook at this
as something that is absolutely essen-
tial if we are to preserve our entity.
We cannot live in this age vof pro-
gress, in this age of change, and ex-
pect India to remain just sheltered
and protected from all the passing
winds that blow. They are going to
affect us. All these waves of evolu-
tion and revolution that are passing
through the world are going to make
their mark here and it we do not

. accept them in the right way and can-

alise their force, they will over-
filow and we shall be the victims of
a flood disaster much worse than thouse
in West Bengal and Assam.

And therefore, I would like, while
lending my complete support to this,
to say that whilst I do hope a num-
ber vf things will be modified and
changeg¢ and expanded when the Bill
is discussed clause by clause, never-
theless the general acceptance of the
Bill will be accorded to it by hon.
Members so that we can move for-
ward with the feeling that we are
really getting something done by
which the common people in this coun-
try and the thousands, millionsg of
‘women who really have no protection
whatsoever, can feel that they are
protected.

This is nut the proper place to in-
ject personalities, but because of the
fact that I also have been a victim
of the fact that the Hindu woman has
no status in law, I refer to this; and
it I could have been a victim in the posi-
tion I held in the public esteem when
the public did rise up and oppose cer-
tain things that happened in my life,
how much more are those poor women
all over this country who are deprived
of all sorts of legal assistance, how
much more are they going to suffer?
I am referring now to the inheritance
part of the thing, not the divorce part,
but the two are inseparably linked to-
gether, because when you bring for-
ward this Bill it is going to be a use-
less thing unless you also link up
with it the question of inheritance,
because where is the woman going?
She cannot go back to her parents in
this country. The majority of them
have not got the means to take them
back. I know of cases which I could
name here that would shock people,
of men who are considered to be
honoured members of society, who
have just discarded their wives, sent
them back to their parents with three
or four children and expected them
to look after them, while they marry
anew a better and a prettier wife,
Now, we have to have these protec-
tive measures, and therefore, I hope
that side by side with this, there will
be some consideration of the aspect
of inheritance also.

I would like to commend the Bill
strongly to the hon. Members.

Shrimatf Maydeo (Poona South): I
welcome this measure because it is a
step towards civil law. When we are
required to convince our sisters, they
always say, why is the Hindu Code
alone taken up, why should it not be
civil code. At that time, we can ex-
plain to them that this Special Mar-
riage Bill is a step towards clvil law,
because it has given facility to all the
religious communities in this country
to marry under this Act. There were
some Muslim Members in the Select
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Committee, one of whom said, I would
not like my daughter to marry under
Muslim law, after this, but I would
ask her to marry under the Special
Marriage Act, so that she will get all
the facilities of this law. We could
explain to our sisters, when we go to
them, that here we are having a step
towards civil law. After this law is
passed some days hence, a demand
would come from the Muslim sisters
themselves that they want a change
in their law and then Government
can take up that case very easily.

The other thing I would like to
point out is that the Bill when it was
introduced in the Rajya Sabha was of
a very different nature, and it has
emerged from it greatly changed, and
this has become a little disadvantage-
ous to the society.

The first provision which I would
like to mention in this connection is
clause 4 (c) on page 3 of the Bill.
In the beginning, when the Hindu
Code Bill was taken up, the age of
marriage was put at fifteen years for
the girl, and eighteen years for the
boy. In the Select Committee, it
was put at eighteen years for the boy
as well as the girl. But in the Rajya
Sabha, it has been changed to twenty-
one. Here also, there are some
amendments which seek to raise it to
twenty-filve. This shows that they only
want to pretend that they are giving
some facilities 10 the sisters, while
in fact they just want to make it more
difficult for them. Supposing at the
age of eighteen the girl, who is quite
mature, goes to her mother and says,
I want to marry under the Special
Marriage Act, the mother will have to
point out to her, you are not allowed
to do so until you are twenty-one, so
please wait for three years more.
Thus, instead of waiting for three
years, the girl may go and celebrate
her marriage under the Hindu law.
So, it will be difficult for them to
take the advantage of the Special
Marriage Act, unless we Lkeep the
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age of marriage to the required limit.
So, I feel that eighteen years should
be put down as the proper age, and
sub-clauses (c) and (d) should be
there, as they were in the Bill when
it was first introduced in the Rajya
Sabha.

The next point I would like to men-
tion is in regard to clause 19 on page
7 of the Bill, which reads:

“The marriage solemnized under
this Act of any member of an un-
divided family...... shall be deem-
ed to effect his severance from such
family.”

I do not understand why any boy
or girl who wishes to celebrate his
or her marriage under the Special
Marriage Act should be comeplled to
sever from his or her family.

I know that parents themselves wish
that their children should marry under
the Special Marriage Act, and they
love them as dearly as they loved
them before. So why should they
be asked to sever from their families?
Moreover, if a boy marties under the
Special Marriage Act, he does not
cease to be a son to his father. He
can offer pindas to his forefathers.
So this clause should read like this—
that it shall not be deemed to effect -
his severance from such family and
he should be kept as a member of hig
family as he was.

The other clause I would like to
mention is clause 27(k), regarding
mutual consent to dissolve the mar-
riage. There appear to be two trends
of thought in the House: one is so
modern that it appears ridiculous and
the other trend is so orthodox that
those people wish to pin down the
sisters to all the orthodox views.
Ordinarily, no man or woman would
like to have divorce. What is mar-
riage after all? Marriage is only ad-
justment and give-and-take. So if
we keep such a clause for mutual con-
sent, then it will not be a healthy
clause for the society. @ We should
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have legislation only for extreme
cases. There must be provision for
divorce, but it should not be made so
easy as could be taken advantage of
very easily. So I feel that sub-clause
(k) of clause 27 should be deleted al-
together.

There are many other amendments
also which have come forth to this
Bill, but these are the more important
and, therefore, I would like to confine
my observations only to these few.
With these words, I strongly support
the measure and hope that all the
Members would vote for it.
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Mr. Chairman: Thirty-five minutes
are left and the hon. Law Minister is
likely to take up half an hour for his
reply. I do not think I am justified
in calling anybody else to speak. I,
therefore, request the hon. Law Minis-
ter to kindly reply to the debate.

Shri Biswas rose—

Mr. Chajirman:
minutes left,

Shri  Jhunjhunwala (Bhagalpur
Central): I had requested only for five
minutes

Mr. Chairman: Nobody requested
me for flve minutes. At the same time,
I do not think it will be possible for
any Member to deal with the subject
within five minutes. Therefore, I have
called upon the hon. Minister,

There are five
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Shri U. M. Trivedi: With due defer-
ence, 1 would like to have some time
to speak.

Shri Jhunjhunwals: We can have
the reply tomorrow.

Mr. Chairmanm: It is not possible,
because Mr. Speaker has already re-
marked that this will be finished to-
day. Even on the last occasion, when
this Bill was discussed, he gave the
House the undertaking that it must be
finished today. So, it must be finish-
ed today. but if the hon. Minister
agrees to talk for 25 minutes only, I
can call on other Members to speak.

Shri Biswas: I shall abide by the
directions of the Chair. So far as I
am personally concerned, if the hon.
Members wish to speak for another
half an hour, I do not ming deferring
my reply till tomorrow if necessary,
subject to your consent.

Mr. Chairman: We must finish it
today. If the hon. Minister agrees to
take, say, 25 minutes, then I can call
another Member,

Shri Biswas: I agree.
Mr. Chairman: Yes, Mr. U. M. Tri-

vedi. You may speak for not more -

than ten minutes.

Shri U, M. Trivedi: I shall be as
brief as possible, and 1 promise not
to take more than ten minutes.

I would not have ordinarily risen
to take part in this debate at this
stage but for the fact that some people
"have got fossilised ideas. I say fos-
silised in the sense that after reading
books from various sources, they de-
velop a particular pattern and they
cannot get out of that pattern of ideas.
That which is written in that book or
that which they have conceived is the
only thing progressive in this world
and is the only thing which they can
call progressive, The rest is reac-
tionary. However reactionary or
renegade they may be, they consider
themselves progressive. It is with this
little preamble that I rise to speak on
this Bill.

8 30.

Mr. Chatterjee has given a very
8ood resume about this law but we
have not cared to listen to it. The:
other sobar speech that we heard to-
day in support of this Bill came from.
Shrimati Vijaya Lakshmi. We ap-
preciate it, but at the same time, we:
cannot appreciate this desire on the
part of certain Members to have the
marriage relations in our society, bet-
ween Hindus and Hindus, put down
to the level of mere monetary consi-
derations, mere goods, mere chattels..
It is this conception which does not, or-
should not exist in our society. To-
Hindus, a woman was never a chattel;.
she is not a chattel today and she will
never remain a chattel at any time to.
come. It is this conception of reducing
a woman to the state of chattel which
we do not like. It is true, and the hon.
Minister has agreed, that he has put
down this schedule by copying it from.
the United Kingdom schedule. I say
it is not merely a schedule which he
has copied but he has copied the whole
law from there. Where does the-
necessity arise for making this law,.
Special Marriage Bill, applicable to the
Hindus? We are having another law
which is just following in the wake of "
this Bill, and we call it, the Hindu
Marriage and Divorce Bill. How has
the necessity arisen today to incor-
porate the very terms of that Bill into-
this Bill? We cannot understand it..
We cannot follow the logic of it.

A point was made that we are being
looked upon, as several other nations
do look upon us, as progressive, and
to get that certificate of being called
progressive, to obtain that certificate
of international fame—of being called
progressive—we want to give up all
that is dear to us, dear not only to us,
dear to the community at large. We
forget the ordinary principles of evolu-
tion and the development of higher
morals. In England, sdciety has so.
well developed that people like to tell
the truth: people do not hesitate to
tell the truth. Here, unfortunately,.
due to years of slavery under the
British and the Mohammadens we-
take pride in doing things which no--
body who sets a high standard of
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.morals would do. We had however, 4
_particular type of evolution going on
in marriage sacraments. Among the
lower strata of our society divorce was
-in vogue, even without the interference
by the courts. Ordinary panchayats
could sanction divorce, and hundreds
«of -divorces were taking place. There
were also remarriages. Nobody ob-
Jected to them. But women belonging
to the higher strata of society refused
to seek divorce or remarriage, and
following their examples divorce was
.being given up by women of the lower
strata of society, because they too
wanted Lo set before them higher
:moral standards. Society was evolving
in this way. It is that desire to reach
a higher moral plane that is the key-
note of any progressive socjety. We

.are going to completely forget that idea. -

We are going to degrade ourselves,
-because certain other nations have
«chosen to degrade themsleves. They
‘may attempt to evolve. But we must
.20 back a hundred years.

This measure which you are trying
‘to put on the statute book I consider
‘1o be a renegade and retrogressive one.

One lady Member, Mrs. Subhadra
.Joshi, in her speech cited certain
examples. The first thing that struck
me like the saying of the late revered
Dr. Syama Prasad Mookerjee: “India,
that is Bharat, that is U.P.”, according
tc this Member, India that is Bharat,
‘that is Delhi. She cited some examples
of Delhi and made it appear as though
it applied to the whole of India. Miss
Katherine Mayo took pains to find out
only the bad things in us. Like a
gutter inspector she could observe the
tbad practices among us. Mrs. Joshi has
also cited a few_ instances of women
being ill-treated By their husbands in
Delhi. But, on the other hand, there
.are many examples of women living
“happily with their husbands. Kasturba
‘was not an educated lady, yet she led
the life of the wife of a saint, the
.greatest man of our counrty. Every-
where, with all of us, we have got
good wives. What is there to complain
about?

Shrimati Renu Chakravartty: Does
the hon. Member contend that educat-
ed women do not live happily with
their husbands?

‘Shri U. M, Trivedi; If education is
meant only for giving up husbands,
then 1 do not like that education at
all,

Shri Biswas: The hon.
time is up.

Shri U. M. Trivedi: I wanted to have
a little more time. But as I will have
an opportunity to speak when we take
up the clauses, I do not wish to take
the time of the House any
longer.

Shri Biswas: Mr., Chairman, 1 feel
that I am not called upon to speak at
very great length. This Bill has been
under discussion for quite a long time;
we had three days during the last ses-
sion and we have had nearly one
whole day, today. 1 am glad to find,
notwithstanding friends like Mr. Chat-
terjee, Mr. Deshpande and one or two
others, that there is a general measure
of support. My only regret is that in
making their criticisms my hon. friends
had not always kept in view the scope
and object of this Bill and had not a
realistic view of this Bill as compared
to those which it seeks to replace.

Member's

There was first of all, the original
Special Marriage Act of 1872 as enact-
ed in that year. Then came the amend-
ment of Sir Hari Singh Gour in 1823
and now comes the present Bill which
marks, as I had occasion to point out
when I was moving this motion last.
session, a deflnite and a very important
departure from the previous Bill as
amended in 1923.

Under the Act as it stood in 1872,
marriages were permitted only between
“persons neither of whom professed
the Christian or the Jewish or the
Hindu or the Mohemmadan or the
Parsi or the Buddhist or the Sikh or
the Jaina religion or between persons
each of whom professed...... " Then
came the amendment of 1923 which
added, in addition to the above, “or
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between persons each of whom pro-
fessed one or the other of the above
religions...... " That is to say “between
Hindu, Buddhist, Sikh, etc...... "

In other words. the position was this.
Under the 1872 Act, those who married
under it had to say that they did not
—neither of the parties— belonged to
any of the specified religions, that is
to say had no personal laws of their
.own. If you had a personal law which
governed you, you were not permitted
to marry under the Special Marriage
Act of 1872. In point of fact, however,
marriages did take place between
parties who did belong to these re-
ligions, in spite of the prohibition, but
they made false declarations to the
etlect that they cdid not belong to
these religions.

. In order to get rid of this evil prac-
tice of making false declarations, Sir
Hari Singh Gour said: “What is all
4his? Do away with these provisions
and allow marriages between persons
who belong to these prohibited reli-
gions.” But the condition he made
was that both the parties must belong
to the same religion. Now the
characteristic feature of the present
Bill is thal we are doing away with
any difference in the matter of re-
ligion for the purpose of marriage.
‘Those persons who belong to defferent
religions might also marry; a Hindu
may marry a Muslim: a Muslim may
marry a Hindu; a Hindu may marry
a Christian, and so on. That is the
characteristic feature.

In judging this Bill, you must not
apply the tests which you would apply
if you were dealing with, say, a Mar-
riage Bill only for Hindus or only for
Muslims or only for Christians, It is
a general Bill; it approximates to a
uniform code of law for marriage for
the whole of India, approaching tc
what is laid down in the Directive
Principles of the Constitution in
article 44. Therefore, we must judge
the Bill with reference to the scope
and object of this measure; it will
not do to apply other tests.

It is said: Well, there is a Hindu
Marriage and Divorce Bill; why then
is this Bill brought forward? This is
not meant only for Hindus......

Shri N. C. Chatterjee: That was not
the point. The point was why intro-
duce Chapter IV; do not have it......

Shri Biswas: I have not much time
to deal with that point. I shall deal
with that when you come to that partl-
cular provision in that Chapter to
which he is taking objection. We
shall have time enough to discuss that
in the course of clause by clause con-
sideration. If 1 digress into that,
possibly I shall take more time then I
have at my disposal now,

The first point that I want to em-
phasise for the consideration of the
House is that you must not apply other
tests for the purpose of appralsing this
measure which is a unique measure
so far as India is concerned, introduced
for the first time in this year, not be-
fore. We must not get away from that

basic fact.

Then, as 1 was saying, although it
was criticised during the last session,
there was an under-current of feeling
that the country needed such a measure.
Because we are no longer in 1872 or
even in 1923; we have other ideas;
society has progressed. Social legisla-
tion must keep pace with the times.
And, as I have always maintained, it
is the function of law te keep pace with
and march abreast of the times. It
there have been changes in social con-
ditions, laws must adopt and be adopt-
ed to them. And that has been the
characteristic feature of Hindu Law
as well, as my hon. friends rightly
pointed out. It is the adaptability of
that law which accounts for its vitality,
the inherent vitality which has kept
it alive through centuries notwith-
standing the innumerable shocks that
it might have received. It has surviv.
ed them, and it will survive still. And
if this, namely this Special Marriage
Act, is regarded by some of my hon,
friends as a shock to Hindu religion or
Hindu culture, I am sure that Hindu
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religion and Hindu culture and Hindu
civilization will be able to bear this
shock.

Shri Nand Lal Sharma (Sikar): 1
suppose it is not the last shock.

Shri Biswas: ] wish my friend had
spoken in English. In that case I could
have followed him much better. He
gave me a shock which I could not
absorb!

I will just now deal with a few pqints
—not all, because 1 cannot cover every
point—in a general way, only the im-
portant questions. Take the question
of age. Different views have  been
expressed as to the age of the parties
for marriage under this law. Leaving
aside the suggestions which were made
by Acharya Kripalani in the House
on the other occasion, bordering al-
most, I will not say on the ludicrous,
but at least humorous, there are only
two suggestions worth considering,
namely whether we should retain the
age of twenty-one years as suggested
by the Rajya Sabha, or whether we
should restore the age of eighteen
years as recommended by the Joint
Committee. Eighteen years, as we
know, is the age of majority for
practically all purposes. And the per-
sonal laws of the parties allow marri-
age long before the age of eighteen.
If under the ordinary law a person is
competent to enter into any form of
contract when he has attained the age
of eighteen, there is hardly any
reason why he should be made to wait
till he attains the age of twenty-one
for the purpose of entering into a mar-
riage. Moreover, fixing the age at
twenty-one may probably deny to the
couple the advantage that they might
otherwise have had in having the
advice of their guardians, as we pro-
vided in the original draft of the Bill.
It is common knowledge that in India
women in particular mature early, and
therefore to make them wait till they
attain twenty-one years may not be
very desirable. On the whole, the

proper course in my opinion will be to
restore the age of eighteen and pro-
vide that where the parties are bet-
ween the ages of eighteen and twenty-
one, the consent of the guardian should
be obtained. This is a matter which
the House will have to decide.

In this connection one other point
may also be considered. Because the
age was raised to twenty-one we eli-
minated all reference to guardians. If,
however, you accept the proposal o
reduce the age to eighteen, then you
have got to restore that provision. If
a guardian is necessary, the expression
should be so deflned as to restrict it to
certain well defined persons like father,
mother and the court guardian, so that
other pepole who are not interested 1n
the marriage do not interfere with the
well being of the couple.

1 P.M.

Then, I come to the question of the
apparent inconsistency between clause
4(d) and clause 15(e) as regards custo-
mary variations in the prohibited
degrees. This matter has been dwelt
upon at great length by many speakers
on the last occasion and also by several
speakers today. While some wanted
the Iinconsistency to be removed by
recasting clause 4 (d) in the same man-
ner as clause 15(e), there were others
who felt that customs should have no
place in this Bill and therefore clause
15(e) should be recast in the form in
which clause 4(d) appears. This is a
matter, again, which the House will
have to decide for itself. This matter
requires very careful consideration. I
may state my own view and it is this.
In a Bill of this nature, there should be
no room for any custom. We are en-
acting a law for all. Therefore, there
is no room for any custom. If any one
wishes to follow the customary law, it
is open to him to marry under his per-
sonal law.

Shri N. C. Chatterjee: He cannot have
it both ways.

Shri Biswas: He need not marry
under this Special Marriages Act.
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There is another point. If one custom
prevailing in one part of India is
recognised, there is no reason why
another custom prevailing in another
part of India should not be similarly
recognised. Customs may vary not
only from place to place, but also
from community to community. This
is a general law which, as I have said
is intended to apply to all persons
in India who may seek to take advant-
age of it, Nou doubt, it should be so
framed that the maximum number of
persons become eligible to take ad-
vantage of these provisions. From this
point of view, the prohibited degrees
have been so defined as to constitute
a minimum restriction. In framing
such a deflnition regard was had to
what may be termed the law of
eugenics. In the olden days, when
community life was more common and
people lived together, the prohibited
degrees were naturally much wider.
The ancient sages felt that unless
some strict rules were laid down, the
promiscuous living together of men
and women might lead to the lowering
down of morals in society, and
therefore the prohibited degrees were
so fixed as to leave out the possibility
of any alliances taking place within
the community. Those reasons are not
valid now. In fact, the sapinda rule,
so far as the Hindus are concerned,
has already been broken in many parts
of India. In the circumstances, it was
felt that we should aim only at a
rational  deflnition of prohibited
degrees, having regard to modern
conditions. It will not do to define
prohibited degrees in terms of the
Hindu law, up to seven generations
on the father’s side and up to flve
generations on the mother’s side. This
is a law for all, and to calculate the
degrees in that way would be not a
very easy matter. Therefore, to
specify the relations who come with-
in the prohibited degrees was the
easiest thing.

Shri N. C. Chatterjee: Shri S. S.
More was not serious.

Shri Biswas: Shri U. M. Trivedi sug-
gested that we were copying this country
or that country. We are not like

344 L.S.D.

slaves. The slavish complex is not
mine, but of the hon. Members who
take that view. They betray a slave
mentality and a slave complex.

If I may refer to my friend Shri Tek
Chand, we have read his minute of
dissent and seen in what terms he has
expressed himself there. In a strong
language (Some Hon. Members: As
usual.) he has characterised those
provisions regarding the procedure
for solemnisation of marriages in this
Bill, as opening the door to fraud,
corruption, blackmail and such like
things. Very frightening words, but
it is very difficult to follow the argu-
ments, The Marriage Officer who must
necessarily dispose of the proceedings
in a more or less summary manner
cannot be expected to go into things
as if he was a civil court deciding a
civil suit. The parties are sufficiently
aged to know what they are doing and
if there is any coercion, fraud, black-
mail or such like thing, Mr., Tek
Chand’s services will be always at
their disposal!

Shri N. C. Chatterjee: On proper
consideration!

Shri Biswas: Of course! So, the
parties will not be left without a
remedy, and the Penal Code has not
yet been a dead letter. In fact, in
clause 25(3) of the Bill itself we have
said how the parties affected may
obtain relief and remedy.

I also do not understand why any
and every person should have the:
right to object to a marriage on all
sorts of possible grounds and so stand
in the way of the happiness of the
parties to the marriage who are the
persons most vitally interested.

This brings me to the other ques-
tion of publicity. Well, that is a very
minor matter. We are going to pro-
vide not only that notice of the marri-
age will be published in the area
where the District Registrar’s office is
situated, but also that notice will be
given personally to the guardians,
and that ought to remove all possible
objections. That provision 1is not
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there, but I shall be qQuite prepared to
accept such an amendment.

Then comes the gquestion of registra-
tion. That again is an important innova-
tion—the right to register a marriage
previously solemnized. As the Bill
stands this registration is open both
in the case of marriages which took
place before the Act comes into force
and marriages which are solemnized
after the Act comes into force. A
compromise has been suggested. The
suggestion is that we should make it
applicable only to pre-Act marriages,
not to post-Act marriages, because if
it applied to post-Act marriages, the
result might be a successful evasion of
clause 4 (d), if you leave out of it
all reference to custom etc. It is laid
down there that you must not come
within the prohibited degrees of re-
lationship as specified. It was said:
“Well, what people will 4o is, they
will marry according to their personal
law which  permits of customary
variations today; after that is over,
the next day they will apply for re-
gistration and thus they will evade
clause 4. There is a good deal of
force in that argument, and so the

suggestion has been made that -this
clause 15, the registration clause,
should be limitted only to post-Act

marriages. That again is a matter
which the House, I hope, will careful-
ly consider.

Then there are other questions also
to be considered in this connection.
Well, I will reserve that till the next
stage.

Shri B. N, Misra (Bilaspur-Durg-
Raipur): What about the mutual con-
sent?

Shri Biswas: I shall not deal with
registration any further. I am proceed-
ing serially, Then, the question of
joint family, clause 19, has received
‘the Rreatest attention in the wother
House and also in this House. But the
fears, are rather sentimental. What
~will happen is this, Ir the fact of

marriage effects a severance from the
joint family, the member of the joint
family who marries under this Bill
will be reduced to the status of a Daya-
bhaga coparcener, and not a Mithak-
shara coparcener. It does not cut
him off from the right of common
worship with other members of the
family. He has not got to go out lock,
stock and barrel. It only affects a
notional partition. That is to say, his
interest in the coparcenary property,
which was a fluctuating interest, which
would vary with deaths and births in
the family, will become fixed just as
under the Estate Duty Act; notionally,
he will be a member of an undivided
family, and therefore, you know exactly
what his share or interest is. That is
the effect of severance. There is noth-
ing clse. We are providing that if he
has children by the first wife, it does
not affect them; those children will be
governed by their own laws, such as
the Hindu law of succession, for inst-
ance. But so far as the man who
marries, who will be served from the
family is concerned, supposing he has
any issue by the marriage, the Indian
Succession Act would apply to them.

Shri V. G. Deshpande: What will
happen if he marries the same wife,
and registers that marriage?

Shri Biswas: I shall come to that at
a later stage. What I am pointing out
now is that severance from a joint
family does not necessarily mean that
the man has got to get out of the
house lock, stock and barrel. On the
other hand, there is a good deal of
advantage. If the Indian Succession
Act is to apply, that means his daughter
will get a full share, and not merely a
half-share that is going to be provided
in the Hindu Succession Bill. For
those people, who are situated like
myself, who unfortunately are blessed
only with daughters and no sons, I
may think that this is a much better
thing to have.

Shri A. M. Thomas (Ernakulam):
Daughteérs are more affectionate.
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Shri N. C. Chatterjee: He cannot
apply for registration.

Shri Biswas: I was only arguing that
the Indian Succession Act is sometimes
a benefit, and not a disadvantage. That
was what I was pointing out.

1 now come to the question of
divorce by consent. This is one pro-
vision which has evoked the greatest
controversy. It is quite true that in
many of the advanced countries,
divorce by mutual consent is not per-
mitted. Having regard to the sanctity
of marriage, and having regard to the
fact that the State is interested in pre-
serving marriages and not in breaking
them, except in extreme cases, divorce
by mutual consent may not be looked
upon with favour. Moreover, in India,
this provision is quite capable of being
misused, particularly because the
woman has no economic independence
and is still in a very backward state.
It is not necessary to say that divorce
by mutual consent exists even in some
parts of India like Malabar, or, say,
in our neighbouring country, Burma.
The property laws in these two terri-
tories, Malabar and 'Burma, are so
framed that their women need not be
at the mercy of men for anything, and
therefore, divorce by mutual consent
has probably not produced any dis-
astrous consequences. In passing, I
may observes that I have received re-
presentations from one or two persons
from Malabar, complaining of the posi-
tion of men in that society, and com-
paring their lot with the lot of Hindu
widows in the rest of India. Conse-
quently, it is not correct to draw any
inspiration from the south-west corners
ot India always. If this provision
were allowed to remain—and that is
one more important point which I
would like to mention—it may very
well happen that in no case will the
oconsent of the woman be voluntary

On the other hand, it would be argued
that where two parties have so fallen
out that the relationship between the
two has become so estranged that it
has become impossible for them to live
together any longer, and where there
is no other matrimonial fault, it is but
right that they should be allowed to
separate. This is really not making a
mockery of marriage, but merely pro-
viding a better method by which such
persons are allowed to part in peace.

Perhaps if the clause was redrafted
so as to provide that the application to
court should be jointly made, that after
the application a period be allowed for
locus paenitentiae and that certain
other conditions should precede the
maintainability of such application, it
may be made more acceptable. But
this is a matter which the House will
carefully consider when we come to
the clause by clause stage.

I do not think I need take up any
further time because I have dealt with
the important points, and detailed
consideration will wait till we take up
clause by clause.

Mr. Chairman. The question is:

“That the Bill to provide a
special form of marriage in certain
cases, for the registration of such
and certain other marriages and
for divorce, as passed by the Rajya
Sabha, be taken into considera-
tion.” ’

The motion was adopted.

Mr., Chairman: The House will now
stand adjourned till 8-15 a.m. tomor-
row.

The Lok Sabha then adjourned till
a Quarter Past Eight of the Clock on
Thursday, the 2nd September, 1054.





