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LOK SABHA
Wednesday, 24th August, 1955

The Lok Sabha met at Eleven of the
Clock

[{Mg, Speakar in the Chair]
QUESTIONS AND ANSWERS
(See Part I)

12 Noon

COMMITTEE ON PRIVATE MEM-
BERS' BILLS AND RESOLUTIONS

TirtY-F1rTH REPGRT

Shri Altekar (North Satara): 1 beg
to present the Thirty-fifth Report of
the Committee on Private Members’
Bills and Resolutions.

COMPANIES BILL—Contd.
Clauses 2 to 18

Mr. Speaker: The House will now
resume further oonsideration of
clauses 2 to 10 of the Companies Bill.
Out of the five hours allocated to
these clauses, about 1} hours have
already been availed of and 3} hours
now remain.

Some Hon. Members: Not 1} hours,
but less than that.

Mr. Speaker: It is recorded here on
the basis of the time at which it
began and the time at which it ended
but this ean be checked up.

Shri Ramchandra Reddi (Nellore):
There were certain preliminary obser-
vations before the discussion on the
clauses started,
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Mr, Speaker: The preliminary ob-
servations started after the clauses
were taken up for discussion. When
the allotment of time is made, it'is
always assumed that all incidental dis-
cussions, points of orders and points
of enquiry and points for ‘clarificatian
take up time and it is not that the
time is calculated by excluding all
these things, because these are all in-
cidental.

Shri Ramachandra Reddi: The pro-
cedural details were discussed for
about half an hour.

Mr. Speaker: This would mean that
these clauses will be put to vote at
about 3-30 p.Mm. If we, however, wish
to continue for half an hour more
after seeing the progress, the position
may be taken stock of them, but it
will be a wrong argument to say that
the time taken up in this preliminary
issue should be excluded from the
calculation of time.

Shri K. K. Basu (Diamond Harbour):
The time taken up by the Chair should
be left out.

Mr, Speaker: The House may adjust
the time if it se likes. Shri Chettiar,
who was on his legs when the House
adjourned yesterday, may continue
his speech.

Shri T. 8. A. Chettiar (Tiruppur): I
was referring yesterday to the amend-
ments relating to associates and
managing agents. A big cry has been
raised against an amendment that was
proposed. 1 was hearing with great
attention the speech of my friend,
Shri Tulsidas Kilachand, and his argu-
ments. The question here is as to
how these amendments affect the
working of companies. These amend-
ments refer to certain clauses.
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[Shri T. S. A. Chettiar]
[Mr. DEPUTY-SPEAKER in the Chair]

Clauses 356, 358, 358, 360, 369 and
370 are the clauses which affect the
associates, If we go into these clauses,
we will see that the abuses which are
mentioned therein are those which
have been obtaining in the adminis-
tration of the companies all these
years. The Company Law Committee
as well as the Committee which went
before them, and also the public agi-
"tation on them have pointed out that
such abuses have been there. Let
me refer to certain of these abuses.

Clause 356 refers to the appoint-
ment of selling agents. It has been
proved times out of
people connected with the managing
agents of companies and their part-
ners have taken up selling agencies so
that the companies have suffered, the
shareholders have suffered and the
Government Income-tax Department
have suffered.

Let me go to the next clause 358—
appointment of managing agent or
associate as buying agent for company.
This also has been a matter of
abuse and we know only too well that
this has been the source by which
many abuses have taken place.

So also in regard to 360—contracts
between managing agent or associate
and company for the sale or purchase
of goods or the supply- of services, ete.
Such contracts have been given in
favour of people who have been re-
lated to the managing agents and
others, and these have been on a
basis of nepotism and these also
been the reason for misdoings. So
also in the matter of loans, in the
matter of guarantees etc. A case has
been established by the Company Law
Committee as well as others that this
clause about associates should be
strengthened so that there should not
be loopholes in the future,

To me there is one amendment pro-
posed by the hon. Finance Midister,
about which I would like to give a
warning and that is amendment No.
260. Not only would you like to rope
in the relatives of the managing agents
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and partners and the firms in which
they are partners, but you would also
like to rope in the relatives of the
manager of the firm. To my mind—
1 do not know the circumstances in
Ahmedabad and Bombay, but certainly
I know the circumstances obtaining
in South India—in many companies
the managers are paid employees, not
necessarily relatives, . and in some
cases they are relatives also of the
managing agents, Wherever they are
relatives of the managing agents, I
accept there is a case for this amend-
ment, but wherever these managers
are paid employees—qualified techni-
cal men are sometimes employed as
managers—] have not come across
abuses of this nature. Therefore, I
would like the Government to consi-
der and see whether it is not too much
to include the relatives of the mana-
gers also. I have also consulted some
managing agents, who have been
quite frank enough to talk over this
matter with me. They have told me
that till you ban the appointment of
relatives of managing agents, these
loopholes cannot be effectively stopped.
I do think we should, support the
Government amendment in  this
matter. N

Now I shall refer to another matter
in clause 2, sub-clause 2(d). While
I am on the matter dealing with rela-
tives, I would like to refer to the fact
that the relatives as paid employees
of the company are not barred. We
can appoint relatives of a managing
agent, of a manager, of a directer or
anybody as a paid employee, but only
subject to schedule VII, as found in
clauses 368 and 399, and that schedule
says:

“The managing agent shall not
exercise any of the following
powers. ..... Power to appoint any
person as manager of the com-
pany who is a relative of the
managing agent or where the
managing agent is a firm...."”

But there is no bar for the appoint-
ment of relatives as paid officers in
a company with the consent of the
Directors. The only restriction is that
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the relatives should not be utilised as
selling agents or buying agents, that
loans for them should not be given,
that guarantees on them should not
be given. That, I think, is a very
necessary amendment if we are to
plug the loopholes which have led to
abuses in the past.

1 would like to go to another aspect
and that is this. In clause 2,
sub-clause (3), where the managing
agency can be a company, it states
“in addition to the persons mentioned
in sub-clause (c), any member of
the private company.” It has been
pointed out to us, and my hon.
friend to my right has tabled an
amendment to say, that instead of the
words “private company”, it must be
a company with less than 50 mem-
bers. The reason is that we can have
private companies upto 49 and we
can have a public company over
seven, and this will mean that any
private company with 49 members
will be scot-free; the relatives will

not be affected by this; whereas a
public company, which has only
seven or eight members, will be

affected. The amendment that has
‘been tabled by my hon. friend to the
right is quite in order and I think it
should be accepted if we are to plug
the loopholes in that direction.

Shri C. C. Shah {Gohilwad-Sorath):
1 should like in the first instance to
explain very briefly imy amend-
ments. My amendments, though they
are six in number are in effect only
iwo d ts to sub-cl (3

{c) and (d) and corresponding amend- .

ments to sub-clauses (4) (b) and (c).
My amendment No. 325 to sub-clause
(3) (b) is only an amplification and
clarification * of the Government
amendment No 260. By the amend-
ment No. 260 in the first part of sub-
clause (3) (c) certain persons like
' partners, managers, relatives etc.—
all those people have been added. My
amendment seeks only to add this in
the second part of the definition
where we refer to any other body
corporate controlled by those people
mentioned in the first part of the
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amendment should be deemed to be
an associate of the managing agent.
The effect of it is that if a director
or a manager or his relatives or part-
ners in the managing agency company
control fifty per cent of the voting
power in any other body corporate,
the second body corporate will be
deemed to be an associate of the
managing agent. That amendment
is entirely in line with sub-clause (3)
(b) where the managing agency is a
firm and therefore, I submit that
amendment No. 325 is only carrying
into effect the principle which the
Government has already accepted in
their amendment No 260.

My next amendments Nos 327 and
320 deal with sub-clause (3) . (d).

- Sub-clause (3) (d) says that where

the managing agent is a private com-
pany, every member of that private
company shall be deemed to be an
associate of the managing agent. Now,
a private company is o¢ne ‘whose
membership is not more than 50. But
we know of many public companies
whose membership is less than 50.
The result will be an anomaly in this
way that if there is a private cem-
pany with a membership of 49 and a
public company with a membership
of 20, because it is called a public
company, it will escape the effect of
3 (d) whereas a private company
with a membership of 49 will be co-
vered by 3 (d). Therefore, my amend-
ment is only to put those public com-
panies which have a membership of
less than 50 on the same basis as a
private company. The effect of it
will be that such a company with a
membership of less than 51 will be
deemed to be a private company and
every member thereof shall be deem-
ed to be an associate of the manag-
ing agent.

Shri Tulsidas (Mehsana West):
I would like to have a clarification
from him. The definition of private
company in this Bill is being changed
on accountyof this smendment. Is
that so?
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Shri C. C. Shah: We are not chang-
ing any definition at all. If my hon.
friend reads my amendment he will
find this, I say, when the managing
agent is a private company or a body
corporate which has a membership of
not more than 50, this should be done,
The definition remains the same. In
every body corporate which has a
membership of not more than 50,
every member thereof shall be deem-
ed to be an associate.

U. M. Trivedi (Chittor): Even
if it were a public limited company?

Shri C. C. Shah: We are dealing
only with managing agency firms.
There are many managing agency
firms which are, though nominally
public, in effect private companies
having a membership of 15 or 20—
being members of the same family.
It ig not intended that the members
of the same family, though they call
themselves a public company, should
be freely given buying and selling
agencies—] mean to the members of
that company. In fact, I should say
that every person who becomes a
member of a private company or a
public company which is a managing
agency firm becomes a member of
that company in order to share in
the remuneration payable to the
managing agent. Now, if he becomes
a member to share thai remuneration,
it is fair and proper that he should
not expect any other remuneration
to be paid to him or any other benefit
to be conferred upon him. In fact
{ would submit that every member of
the managing agency firm—private or
public—should impose upon himself
a sort of self-denying ordinance: ‘I
become a member of the managing
agency firm to derive a certaim
benefit which should be the remune-
ration payable to that firm and I
do not want to derive any other
benefit, direct or indirect out of my
being a member of- the managing
agency firm.” 1 submit that it is a
wholesome principle which must be
observed by all managing agents.
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Shri Tulsidas: May I again point
out this fact? By this definition, if
one out of the 489 members in one
company is a member of another
company, the other company becomres
the assaciate of the managing agency
firm. All the directors and manager
and others of that firm will become
an associate,

Shri C. C. Shah: I doubt if that is
the correct effect. The real intention
of this is that those who are mem-
bers of a private managing agency
company should not derive benefits
by being buying or selling agents.

Shri Tulsidas: The other members
who are not connected with the
managing agency firm become asso-
ciates in view of this definition, That
is what I say. Because one member
is a partner in the managing agency
firm, the other company and these
people there are automatically sub-
jected to certain disabilities.

Shri C. C. Shah: I am sure there
is some confusion of thought. Only
I referred to a member of the private
company and not his relatives,

An Hon Member: He has not read
the amendment properly.

Shri C. C. Shah: I will leave it to
my learned friend; he has many legal
advisers to advise him including, if

‘he wishes, myself,

Shri 8. S, More (Sholapur): May
I also seek some clarification? Ac-
cording to amendment No 327, Shri
C. C. Shah wants to introduce “or a
body corporate having not more than
fifty membars”. I find under sub-
clause (¢) where the managing agent
is a body corporate, there is no limi-
tation about the number of mem-
bers. Will it not also cover the cases
which Shri C. C. Shah is contemplat-
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ing? I seek clarification because the
whole thing is likely to be much
more confused.

Shri C, C. Shah: I appreciate the
question put by my hon. friend Shri
S. 5. More. The body corporate men-
tioned in sub-clause (c) is a body
corporate which may be private or
public and a body corporate which
may have a membership of more than
50 or less than 50 members.™ But,
when we go to sub-clause (d) it spe-
cifies one class out of the general
class and it is only to that specific
class mentioned in (d) that the limi-
tation of membership applies.

Bhri 5. S. More: My submission is
that sub-clauses (a), (b), {(c) and (d)
refer to the different categories which
are likely to come into the field and
what is covered by sub-clause (d)
is not covered by sub-clause (c) and
what is covered by sub-clause (e) is
not covered by sub-clause (b). So,
every category is exclusive. My sub-

mission is that the category wunder

sub-clause (e) which does not put
any restriction on the number of
membership is comprehensive enough
to include the cases which Shri C. C.
Shah has in his contemplation; other-
wise, I fear that if we again introduce
here a body, corporate with restricted
membership, then it limits the impli-
cations of sub-clause (c) and it will
only be applicable to body corporates
having more than 50 members. That
is likely to be the result as far as the
interpretation of this statute is con-
cerned. Therefore, in order to see
that the same ground is not covered
by two amendments of the same
nature I want to seek clarification
and T want to request Shri C. C. Shah
to apply his brilliant mind to this
particular proposition.

Shri K K. Basu: It is an additional
dizqualification,

Shri C. C. Shah: I would réquest
Shri S. S. More to apply his very
brilliant mind to the scrutiny of the
amendments and then he will find
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that the difficulty he raises does not
arise. If he refers to sub-clause (c)
he will find that it does not mention
the member of the body corporate
and it only refers to managers, direc-
tors, relatives and partners. If my
hon, friend will look at sub-clause (d)
he will find that it only adds to sub-
clause (c) any member of the private
company, It only adds to the associate
mentioned in sub-clause (¢) and that.
addition is only for private compa-
nies or a body corporate having a
‘membership of not more than 50
members. I think it is clear to my
friend now.

Having explained my amendments
1 will briefly deal with the cbjections
which have been raised to this clause,
particularly, by my hon. friend Shri
Tulsidas. He spoke at great length
but in effect"the issue which he
raised is a very narrow one, I submit.
He did not object that there should
be ne definition of ‘associate’ He
objected to the inclusion of ‘relatives’
and did not object to the other parts
of the definition. That is the only
point to which he objected. Now, I
will put it in this way. Assuming
tha* we accept the objection of Shri
Tulsidas, the result will be that while
a partner of a director is an asso-
ciate and therefore cannot become a
buying or selling agent, the son of a
director who is a relative and whom
he wants to exclude as an asjociate
can be appointed a buying and selling
agent. Does my hon. friend wish
that—I will put it very clearly—
though a partner of a director is not
to be appointed a buying and selling
agent, a son of a director should be
appointed a buying and selling
agent? If that is his wish, then
surely, we, with respect, do not agree
with that wish.

Shri K. K. Basu: The director will
have no financial relationship with his
son.

Shri Tulsidas: If the son is interest-
ed in the company then automatically
he gets debarred. As long as he is
not interested and he is separate from
the father, what is the objection?
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Shri C. C. Shah: Which company
you mean?

Shri Tulsidas: In any company.

Shri C. C, Shah: It is no use argu-
ing on that.

Shri K. K. Basu: He only wants that
financial relationship should not be
there. In the case of sons there is
‘no financial relationship,

Shri C. C. Shah: We will have to
find out sons who have financial re-
lationship with the father and those
who have not. I have known many
cases in which the financial relation-
ship has been severed for income-tax
purposes and they live in the same
house as members of the same joint
family, There are even private ac-
counts kept although on paper they
are shown as separate,

Shri K. K. Basu:. Was it under your
advice?

Shri C. C. Shah: I could not catch
the han. Member's interruption.

Shri Asoka Mehta (Bhandara): He
wants to know whether it was done
under your advice?

Shri S. S, More: Sir, will not the
bar of Evidence Act come ip?

Mr. Deputy-Speaker: That will come
wheén we consider the Evidence Act.

Shri C. C. Shah: Therefore, the
simple issue which my hon. friend
Shri Tulsidas has raised is that he
wants to allow the managing agents
to derive the same benefits in the
name of relatives. If that were the
proposition then I submit that we
need not have a definition of ‘asso-
ciate’ at all because that will be de-
feating the very purpose for which
we have defined these things.

_He also argued that if you include
fhe word ‘relative’, it will result in
certain difficulties in business. I do

24 AUGUST 1955

Companies Bill 11060
not know what difficulties it can lead
to. You know who your relatives are
and the only thing to be done is not
to make them the buying and selling
agents. He mentisned another argu-
ment. He said: “I know my relatives
and I can trust them. Therefore. I
entrust the work to them. But I do
not know strangers and, therefore, 1
cannot trust them.”

This is a strange argument to ad-
yance because, I am quite sure that
as a businessman he enters into busi-
ness transactions with hundreds of
strangers and I believe at least some
of them he will trust more than some
of his relatives. I have no doubt
about that. Therefore, to say that a
businessman trusts only his relatives
and can enter into business dealings
only with them is an argument which
makes business impossible,

An Hon. Member: That is not what
he meant.

Shri C. C. Shah: That is the way I
understood his argument.

If that is not so, then I do not know
what it means.

Shri Tulsidas: You have understood
it that way; but it is not so,

* Shri C, C. Shah: 1 am glad you have
said so. But, then that argument has
no validity.

Then he referred to clauses 238 to
242 to show the difficulties arising out
of this definition. I have carefully
scrutinised clauses 238 to 242, They
only relate to investigation of the
affairs of a company. It only says
that if in that investigation the ins-
pector is satisfied that it is necessary
to investigate the affairs of any asso-
ciate of managing agent for the pur-
pose of that investigation, he may do
so. But, a very wholesome check is
put upon it and that is sub-clguse (2)
of clause 238 to which my hon. friend
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did not refer. Before an .inspector
appointed to investigate can inspect
-into the affairs of an associate of a
managing agent he has to take the
special permission of the Central
Government and the Central Govern-
ment must be satisfled that it has
become necessary for the purpose of
that investigation to permit the ins-
pector to do s0. The Joint Committee
was fully aware of these difficulties
which my learned friend has pointed
out and this sub-clause (2) has been
added by the Joint Committee, It
was not there in the original Bill
and it has been added only to avoid
any hardship which may possibly arise
to the associates of managing agents
by any abuse of the powers to be
granted to inspectors. I, therefore,
submit that there is no real hardship
by the reference to clause 238, and

the rest of the clauses are merely
consequential,
Then objection was taken that

manager and his relatives are being
included. With respect, I submit that
there is some confusion about the
word ‘manager’. This is a word
which is loosely used and we call
anybody and everybody a manager.
By ‘manager’ we mean the manager

defined in this Bill and I wish to .

draw the special attention of hon.
Members to the definition of ‘mana-
ger’ which means a person who has
the management of the whole, or sub-
stantially the whole, of the affairs of
a company and not anybody who is
entrusted with the management of a
unit of a company or even some parts
of it. The man who is really in the
position of a managing director and
who has the management of the
whole, or substantially the whole,
of the affairs of the company is the
‘manager’ for our purpose, The im-
portance which we attach to the
position of manager is heightened by
this fact that we allow in the Bil to
pay him as much as 5 per cent of net
profits which is half as much as we
pay to managing agents. If & man
occupies a position of that character,
namely, who, can be paid half of the
total remuneration payable to manag-
ing agents, a man who is;in charge
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of the whole management of the
whole company, surely he occupies
a position of very great influence. In

managing agent. Therefore,
it is imperative, if you are
defeat the provisions of this Bill that
the manager and relatives should
included.

not be included as managers in this,
category?

Shri C. C, .Shah: They are govern-
ed by their respective Acts.

Shri Tulsidas: This will apply.

Shri C. C. Shah: To the extent that
it is not inconsistent with the provi-
sions under the respective special
Acts, it will apply. Therefore, 1 sub-
mit that the manager has to be in-
cluded for this reason. 1 would say,

good thing, though, as my hon, friend,
Shri Tulsidas, has pointed out that
in some cases there may be genuine
difficulties, but I am quite sure that
when he makes the sweeping gene-
ralisation that ‘relative’ should not be
included at all, he may be represent-
ing his own \uews and his o
victions. I do hope that
not represent the views of
as a whole, because I am g
that there are enlightened
agents who believe that the provisions
of this clause should not be permitted
to be defeated in the name of rela-
tives. At least 1 know several of
them who strongly feel that unless
the word ‘relative’ is included in this
clause, we will be defeating the pro-
visions. Shri Tulsidas was saying
that there will be difficulties in mana-
gement and that, therefore, the mer-
cantile community or class feels that
way.

Fr g

i
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[Shri C. C. Shah}

We must also apply our minds to
this aspect: why has it become neces-
sary for us to define the word. ‘asso-
ciate’ in this manner and in that res-
pect. I wish to draw the attention
of the House to some of the observa-
tions made by the Bhabha Committee
at page 103 of the report. I also wish

“to say that we have a definition of
an ‘associate’ introduced in the pre-
sent Act, the Act as amended in 1951,
That definition, by our experience,
has proved to be inadequate and what
the Bhabha Committee has said is
this, namely, that there are only gix
.activities of the managing agents
which are likely to be controlled by
the definition of ‘associate’, and they
are: loans to managing agents, con-
tacts with managing agents, buying
agencies, selling agencies, offices and
places of profit and the appointment
of directors. These are the six items
in which the managing agents have
exercised a degree of power, and the
abuse of those powers has become a
subject of great comment and it has
thus necessitated this definition, We
have, at present, in the existing Bill,
corresponding provisions, but those
provisions have been ineffective, and
this is what the Bhabha Committee
says:

“Sections 87-D, 87-E, 87-F and’
87-H which are corresponding
provisions of the present Act
deal with some of the most im-
portant activities of managing
agents, They have been the sub-
ject of widespread ,comment, and
in view of the abuses to which
they have led, they have done
more to 'discredit the managing
agency system than any other
default or misdeeds on their part.
We have, therefore, taken some
pains to re-examine the provisions
of this section in the light of the
comments which we have receiv-
ed. We consider it necessary to
recommend that this section
should be re-drafted so that the
existing loopholes in them may
be closed and the possibility of
their abuse may be reduced to a
minimum.”
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And then, they add:

“The provisions of section B7-
have been widely abused by
grant of loans or giving of
rantee to parties other than
mentioned in sub-gection (1)
the existing section and our
draft merely attempts to bring
in the other possible parties
through whom loans may be in-
directly made available to the
managing agent of the lending
company.”

Fo

i

?a

I hope that my friend Shri Tulsidas
does not wish that a loan which can-
not be granted to a managing agent
should be granted to his son and
that a buying agency which cannot be
granted to a managing agent should
be granted to his son or a contract
for the supply of goods and services
which cannot be made in the name
of the managing agent should be
made in the name of his son. Pro-
bably that is not his intention either.

1 was only saying this: that even
as the definition stands at present, it
will be possible for some people to
evade it to a certain extent. There
are amendments from other Members
of the Opposition to tighten it still.
For example, we have said that where
50 per cent of the voting power is
controlled by those people, this defi-
nition could come in. There is an
amendment by Shri K. K. Basu who
wants it to be 33 per cent or 25 per
cent in some cases and it is not un-
true that even when a person has a
voting strength of 25 per cent or 30
per cent, he, in effect, controls the
company, but the Government has
been liberal in this respect and it has
limited it only to 50 per cent.

Shri A, M. Thomas (Ernakulam):
The Bhabha Committee recommends
one-quarter.

Bhri C. C, Shah: Yes; there are also
other amendments which seek %o
define therelatives of the persons but
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the Government has not gone to that
length, because the Government
wants that the business should not
be made impossible either,

I do wish to add one thing. As we
know wvery well, the fundamental
principle underlying this provision
is that no managing agent should
attempt, directly or indirectly, to seek
benefits out of his position except
what is openly and legitimately per-
mitted to him by the Act. We have
allowed 11 per cent to the managing
agents, and that is, for all practical
purposes, a generous allowance. All
the hue and cry raised against this
definition is nothing but an attempt
to get the benefit, directly or indirec-
tly, in one name or another. I do
submit that while we are putting
the managing agency system on trial
that trial will continue for a period
of five years and that period will
show that these provisions, where
there are still loopholes, will not be
abused and that the trial will be
good. 1 support all the amendments.

Shri N, P, Nathwani (Sorath): 1
want to speak a few words on the
definition of the term ‘debenture. My
friend Shri Tulsidas has criticised
the definition of the term ‘debenture.’
He criticised particularly that portion
of the definition which seeks to in-
clude the words “any other securities.”
He has said that it will create diffi-
culties in the working of the compa-
nies and particularly those companies
which seek to raise short-term loans,
because, according to him, such a
transaction would amount to a deben-
ture within the definition of thig Bill
He has also suggested that it might
lead to difficulties in the way of in-
surance companies which are requir-
ed to invest their controlled funds in
particular approved investments only.
Now, I want to show that his fears
or apprehensions are totally misplaced
and they proceed on an erroneous
assumption of the legal nature of the
definition given in this Bill.

At the outset, it must be remem-
bered that the word ‘debenture’ is
incapable of any accurate definition.
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Even Their Lordships of the Privy
Council have professed their ignorance
as to the exact meaning or deffnition
of the term ‘debenture.’ Nevertheless,
there are certain attributes, certain
common salient features by which
one can easily distinguish a deben-
ture from any other instrument. Pal-
mer has pointed out what those com-
mon attributes are, according to the
conventiohal meaning or usage. I
am reading a passage from Palmer's
Company Precedents, Part III, page 3

“Taking the test of a conven-
tional or commercial usage, a
debenture may be roughly des-
cribed as an’instrument under the
seal of a company providing for
the payment of a principal sum
and interest at a specified rate
and being usually....”

I emphasise the word ‘usunally’'—

“One of a series of like deben-
tures ranking pari passu, and
carrying a charge or secured on
the company’s undertaking In
99 cases out of a 100 this descrip-
tion of a debenture will be found
fairly accurate, but the descrip-
tion cannot be treated as an ex-
haustive definition.”

Therefore, the common characte-
ristics of a debenture are well
known and according to these attri-
butes, these tests, which have been
laid down, a short-term loan, a single
transaction—may be a  pledge,
hypothecation or a mortgage—for a
short term, will not fall within the
definition of the term ‘debenture.’

I am fortified m my opinion by
what Mr. Gower, an eminent autho-
rity on company law has said in his
book, at page 343. I shall presently
read that paragraph which should
allay my friend Shri Tulsidas’s appre-
hensions ahout the short-term loans
being treated as debentures.

He says:

“A debenture is a name applied
to certain types of documents
evidencing an indebtedness which
is normally, but not necessarily,
secured by a chargé over property.”
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Then he says:

“Not every type of indebtedness
can properly be described as a
debenture. It is here that the
imprecision of the term “becomes
apparent. In practice it is res-
tricted to loans of some perma-
nence.”

Then he goes on to say that if the
term “any other securities” is cons-
trued ejusdem generis with the term
“debenture-stock™ and “bonds” other
transactions like pledge of goods—
irrespective of the - duration—can
also be excluded. This would be-
come obvious if one one reads the
foot-note 23 given on page 344.

The next objection raised by Shri
Tulsidas was about the investment
by the insurance companies. In this
connection he referred to section 27TA
which says that “one of the approved
investments would be first deben-
tures secured by a floating charge on
all its assets of any company.” My
reply is three-fold. In the first ins-
tance, the definition of the word
“debenture” which is given in this
Bill will apply only to the sections
in this Act and ‘the connotation of
the word “debenture” in another Act
cannot be restricted or limited by
the definition which we have given.
That is on the footing that the defini-
tion which we have now introduced
in this Bill is wider then the one
which had been there so far., Ewven
if we were to read the defini-
tion of the word ‘debenture’ in a
wide sense as to include short-term
loans, 1 submit that the context of
this section, namely, section 27A
suggests or requires a contrary inter-
pretation. If you carefully go
through the provisions of the various
sub-clauses, you will find that the
term used is ‘debenturer’ and not the
singular word ‘debenture’. Therefore,
by implication it excludes a single
deed or a single instrument, but you
have to ‘come to debentures- which
are issued in series, The last thing I
want to say is about sub-clause (h).
1t says that one of the approved in-
vestments would be first debentures
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secured by a floating charge. Ewven
if you have a hyphothecation, if it is
not a debenture secured by a floating
charge, it is of no relevance.

Therefore, both the objections of
my friend are not well-founded, There
should be no apprehension about this
and we should adopt the definition of
the term ‘debenture’ as it is given,
because it brings our deflnition in
line with that of the British Act
which has been so well understood
and which has not worked any hard-
ship to anybody."

Shri Tulsidas: May [ know whether
my hon. friend has found any difficulty
in the present definition at any time?

Shri N. P. Nathwani: We are clari-
fying the position by enlarging its
scope. It might be otherwise sug-
gested that a mortgage deed wunder
which mortgage money is payable in
80 instalments, which is substantially
in the nature of a debenture, may not
be covered. This will be covered by
the definition that we are giving in
this Act.

Shri N. C. Chatierjee (Hooghly):
1 heard the speech of Mr. Tulsidas
Kilachand with great interest yester-
day and I am happy to find that the
private sector is realising its respon-
sibilittes. It is marching ahead and
1 simply wish that it would march
ahead a little further, Why are we
enacting this company law? It is not

" simply for the purpose of consolidat-

ing the statute and making it the
biggest company code in the world.
You know it has over 600 sections and
12 schedules. Our main object is
really to put the private sector on a
proper basis. The Bhabha Committee
was appointed because anyone, either
a lawyer or businessman whoe has
anything to do with the administra-
tion of the company law as it exists,
must realise and must admit that
there have been lacunae, serious
loopholes and they have got to be
plugged. That is the most important
purpose 'behind this -Bill. The Bha-
bha Committee recommended that
there must be a definition of an asso-
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ciate of a managing agent. Sir, have
you got page 25 of the report In

front of you? Would you kindly look
at the top? You find,

“We have already commented
on the definition of a managing
director.”

If you see the next....

Mr. Deputy-Speaker: Other
Members will be having it.

Shri N. C. Chatterjee: There it is
said:

“The need for the definition of
‘associate of a managing agent’
arises from the fact that experi-
ence has shown that if the provi-
sions of the Indian Companies Act
relating to managing agents are
to be adequately enforced, it is
necessary to close the loophole,
now provided by this category of
persons.”

Mr. Tulsidas read out the next sen-
tence and I take it that he accepts
the main thesis of the Bhabha Com-
mittee:

hon,

‘“For, it is obvious that it is no
use laying down restrictions on
some particular activities of
managing agents, if they can be
legally carried on through the
agency of their associates.” “

That is why the Bhabha Committee
said, “What iz the good of framing
a company law and putting restric-
tions, unless you make it effective?”
Do you make it effective by simply
saying that partners are A8S0-
ciates? You allow the son to come
in and only exclude partners. Look
at the absurdity of the whole thing.
I am not mentioning the name of Mr.
Kilachand; let us take Mr. X, an indi-
vidual who is the managing agent of
a company. He may be a partner in
ten other firms and those ten firms
may have 80 partners altogether.
Hereby you are excluding all the 59
others from participating in certain
benefits. Is it right that you include
only the son, father or grandson....

Shri A, M. Thomas: Mr. Tulsidas
takes advantage of the omission of
the word ‘relative’.
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Mr. Deputy-Speaker: Does ‘son-in-
law’ come under ‘relative’?

Companies Bill

Shri N. C. Chatterjee: What I am
pointing out is this. If we accept the
main thesis propounded by the
Bhabha Committee that you must
plug the loopholes, if you accept the
main suggestion of the .Bhabha Com-
mittee that there are certain defects
in the company law, you have got to
remove them and certain restrictions
have got to be put in. We, as Mem-
bers of Parliament, while enacting
this legislation must make these res-
trictions really effective. All that
Mr, Deshmukh suggests is this,
namely, that you have put in a clause
defining the relatives. You know that
we have got a new clause...Clause
6 has been put in there. I am afraid
that the draftsman is to some extent
responsible for not making the defi-
nition comprehensive in this clause
as well as in clauses 2 and 3. I am not
blaming the draftsman of this Bill
who, I say as a member of the Joint
Committee, did a stupendous and
collosal task and did good work in
drafting the statute. But I think that
we were also to some extent at fault
in not making it comprehensive.
What is the good of defining ‘relative”
like this? You say:

“Two persons shall be deemed
to be ‘relatives’ if, 'and only if,
they are husband and wife, or the .
one or the spouse of the one is
related to the other or the spouse
of the other, whether by legiti-
mate or illegitimate descent or by
adoption, and whether by full
blood or half blood, in any of
the following ways, namely,

(i) as parent and child” and so on.

Mr. Tulsidas Kilachand may legiti-
mately complain that the meaning of
the term ‘relative’ has been cast toc
wide.

Some categories may be taken away.

. 1 can appreciate that standpoint, But,
if you look at the Bhabha Committee’s
report, page 226, the recommendations
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are given and it is said; that a new
clause should be introduced:
“ ‘agsociate of a managing agent’
shall mean and include the
following. ... )

(a) any firm of which the
managing agent is partner;

(b) any partner of the managing
agent;

(¢) any private company of
which the managing agent or any
partner of the managing agent or
any officer of the managing agent
where the managing agent is a
company, is a member, director,
managing agent or manager;

(d} in the case of a managing
agent which is a body corporate,
any subsidiary company of the
managing agent and any director,
managing agent or imanager of
the managing agent or of any
subsidiary company of the manag-
ing agent; .-

(e) where the managing agent
is a private company, any mem-
ber or director thereof; and

(f) any company at any general
meeting of which the .managing
agent either  alone or" together
with any partner of the managing
agent and (where the managing
agent is a company) any direc-
tor of the managing agent, is
entitled to exercise or control
the exercise of one quarter or
more of the voting power.”

They are putting in this <clause,
why? Because, experience has shown
administration of the company aw
as enacted has shown, especially due
to the activities of the private sector
during the second world war and in
the immediate aftermath thereof, that
unless the. provisions are radically
altered, and they are enforced stric-
tly, the malpractices which have
unfortunately come to the surface,
will never be rectified. Otherwise,
there is no use of enacting this com-
panylawofmmdoddsectimand
12 schedules. Take this Companies
Act as you are going to enact and
ook at two clauses.
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Look at clause 3568 which you have
drafted. This is one of the cardinal
things which you are recommending
this Parliament to accept:

"356. Appointment of managing
agent or associate as selling agent
or goods produced by the com-
pany.—(1) No managing agent
and no associate of a managing
agent, shall receive any commis-
sion or other remuneration from
the company, in respect of sales
of goods produced by the managed
company, if the sales are made
from the premises at which they
are produced or from the head
office of the managing agent or
from any other place in India.”

You know most of the malpractices
have ‘cropped up because certain per-
sons have been appointed by the
managing agents as selling agents.
There have been a lot of complaints
on that score. I do not categorise. I
do not generalisee 1 do not say
that all managing agents are sharks.
You know there are companies where
there have been undesirable ele-
ments and this power has been
abused. Therefore, we are going to
tighten it. We say, no i
agent and no associate "shall receive
any remuneration or amy commission
if the sales are effected in India. If
you go outside India, in certain con-
ditions you can do it. Look at clause
358.

“358. Appointment of managing
angent or associate as buying agent
for company.—(1) No managing

There 'are concerns in my part of
India, that is, in Bengal, where there
have been very loud complaints that
this power has béen exercised in a_
most undesirable manner, and sons,
nephews, sons-in-law and so on have
been appointed buying agents. This:
has led to terrible complaints from
the shareholders. They are saying
that moneys have been pinched and

honest accounts are not kept. H you
honestly feel that such a provision
like this should be adopted in the
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company law that no managing agent
or associate shall be appointed as a
buying agent or selling agent for a
company, will it be fair to say that
partners will not be allowed, mem-
bers of the company with whom you
are associated wil not be allowed,
but your son, your nephew, or your
relatives will be allowed? The fun-
damental thesis of the Bhabha Com-
mittee, Shri Tulsidas has accepted.
He has accepted the main recom-
mendation. That is, you want to plug
the loophole. Then, you must enact
suitable provisions whereby these
malpractices can be effectively check-
ed. What I am saying is, that you
cannot check this unless you put in
the relative.

Otherwise, be bold, I can under-
stand the very important constitu-
tional point raised by Shri Tulsidas.
I am not pronouncing any opinion
on that,

I have not considered these aspects,
whether this is unconstitutional or
illegal. I hope Shri C. D. Des_hmukh
will consult the Law Minister and
the new Minister of Legal Affairs
{An Hon. Member: Not illegal affairs,
and make up his mind. But, if
that it is so, Shri Tulsidas should
ask the Finance Minister to scrap this
thing altogether. He has been kind
enough to give me a very terrifying
genealogical table. This is a very
sericus matter. 1 have not been
given one page, but three pages. I
hope he has presented it to the Fi-
nance Minister, Shri C. D. Desh-
mukh’s ‘relatives’ are all in red
squares and they have been interdict-
ed and thrown out. If you put in
gll the partners of the firm with
which you are associated as thoroughly
incompetent to be buying agents or
selling agents, it is only fair that you
should have all these red squares also
put in, so as to make it really effec-
tive. Experience has shown it and
the Bhabha Committee has unani-
mously recommended this. You
know the Bhabha Committee was con-
stituted on a proper basis. Its main
dictum is this: the private sector
must realise its responsibilities. The
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private sector must march with the
spirit of the times. The private sec-
tor must reorganise itself. We are
not saying that all of them have be-
haved badly. Some of them dig be-
haved badly. H some of them be-
have badly, it is reflected on the
private sector. They have to put their
house in order. If in the legal pro-
fession some people misbehave, it re-
flects on the entire profession. This
has happened here. They therefore
say that we must plug the loopholes
and plug them effectively. Although
I have®heard Shri Tulsidas and he
has my sympathy, he cannot have
my judgment or vote because I am
convinced that the relatives should
be put in. It is only a drafting omis-
sion which the Finance Minister is
really rectifying. There was no point
in having clause 6, meaning of ‘re-
lative’, What is the function of hav-
ing a definition of ‘relative’ in
the company law? It is mot' the
Hindu Law or a Muslim law or any
personal law Bill we are thinking
of. All this comes in because we
wanted to penalise a relative being
made a buying or selling agent or
being given special facilities for earn-
ing money aliunde. If the Parliament
feels that associates of managing
apgents must be defined so as to make
it impossible for certain partners or
certain people, closely interested in
the affairs of a managing agent from
becoming buying and selling agents
or getting undue advantages, having
regard to the experience of the past,
it is also necessary that the relatives
must also be roped in and they must
be put under the same disqualifica-
tions, 1 hope you are not casting
the net too wide. I have all along
felt that it is very easy to enact a
legislation, very easy sitting in the
Select Committee or sitting in the
placid atmosphere of the Parliamen-
tary or legislative chamber, to tigh-
ten the screw. But, we should not
tighten it so hard as to make it im-
possible for the private sector to work.
1 hope we are no making it impossi-
ble. Simply because you rope in the
_relatives, I do not think that it mll
be impossible really for efficient
honest businessmen to work on Ppro-
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per lines. I know that in some cases
there, may be hardships. But, those
hardships are really due to the fact
that the private sector could not put
its own cause in order. If they could
possibly eliminate and check all the
malpractices that have cropped up,
if they are capable of putting their
house in order thoroughly, ¥ they
can develop traditions and norms so
that people who had no standard of
business honour or morality “do not
play with the shareholders’ money, in
a fashion in which they -did, this Bill
would not have been necessary.. Now
that it is necessary, I am afraid,
there is no way out. If you have got
to have clauses 356 or 358 on the
statute-book, you cannot but include
the relatives, as suggested by Shri
C. D. Deshmukh, with certain modi-
fications if that is posible, so as not
to cast the net too wide. I am sup-
porting Shri Tulsidas' on one point.
You know, Sir, there is a clause here
where you have put in “wilfully”—
clause No. 5: “Meaning of ‘officer who
is in default’” I have got the English
Act here, but I do not want to take
up your time. There, if an officer is
in default whose lapse or omission or
commission leads to any prosecution
or imposition of fine, the section says
that a person who knowingly and
wilfully does anything or authorises
or permits any default becomes an
officer whe is in default. That is,
wilfully and knowingly are the pre-
requisites in every case where you
indict a man who is in default under
this section. I am asking the hon.
Finance Minister to accept the Eng-
lish definition. Really, we are copying
the English Act and it is no good
simply having “knowingly and wil-
fully” in the latter part, omitting it
in the earlier part. If you look at
clause 5, there is an anomaly here.
In the first part you say:

“....'officer who is in default’
means any officer of the company
who is knowingly guilty of the
default, non-compliance, failure,
‘refusal or contravention.,..”
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And in the second part you say:

~“....or who knowingly and wil-
fully authorises or permits such
default, non-compliance, failure,
refusal or contravention”

In section 440 in the English Act—
in the English Act the definition
clause is the last—they have made
both “willmgly” and “knowingly”
pre-requisites by this kind of defini-
tion, and I am suggesting that that
is the correct thing to de.

There are two cases—] have not
brought the cases—one reported in
1911, I Chancery, 425 and one in 19825,
I Chancery 407. In both the cases
the Chancery courts who have great
experience of company law say that
it is a safeguard, a great safeguard
egpecially for honest servants. Some-
times the servants have got to act
under the directions of the directors,
or the directions of the managing
agents. Now, it will be very impro-
per to penalise them unless and until
they aot both knowingly and wilfully.

Shri C. C. Shah: May I point out to
the hon. Member that this matter was
fully discussed in the Joint Commitiee

“and while the word “wilfully” has

been introduced in the second part of
it, it has not been deliberately intro-
duced in the first part? Because, the
first part deals with the act of the
officer himself, when an officer is
knowingly guilty of this, that and
the other. There, it is intended to
punish even his negligence, because
a man may be knowingly guilty and
yet may not have anything to do
with the act actually. The second
part refers to acts which are done by
others but which are authorised or
permitted by him, and there we do
not want to punish any negligence or
omission on his part but a wilful act,
and therefore the Joint Committee
deliberately introduced the word
“wiltully” in the second part and not
in the first part of it.

Shri U, M. Trivedi: On a point of
order. Both these Members were in_
the Joint Committee, It this a private
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matter between the Members and
does he want us to be in the dark as
to what discussion took place there?
Should they decide among them-
selves. .

Shri C. C. Shah: I am only explain-
ing.

Shri U. M. Trivedi: ....or should
we decide why they have introduced
it at one place and not at the other
place?

Shri C. C. Shah: There is nothing
private about it.

Mr, Peputy-Speaker: How is it a
point of order? I am not able to
follow. There is no disclosure of
what happened in the Joint Com-
mittee. The hon, Member only means
to, show the difference between the
one portion and the other portion. If
he is directly responsible, if the act
is his own, then “knowingly” is
enough, “wilfully” is not necessary;
whereas if he authorises some other
person knowingly, then there should
be “wilfully” also. This was delibe-
rately put in there. That is what the
hon. Member says. It is not a private
conversation between the two. All
of us are hearing both of them.

Shﬁ. S. 5. More: Both are speaking
for all of us.

Shri U, M. Trivedi: My point of
order was this, that both of them
happened to be in the Joint Com-
mittee. They might have had a dis-
cusgion, but that does not mean that
Shri Chatterjee should be prevented
from placing his point of view before
the House.

Mr. Deputy-Speaker: I am only
saying that the hon. Member knows
it too well. Anyhow, knowingly or
wilfuly or unknowingly or unwilfully
he unfortunately raised this objee-
tion.

Shri S. S. More: Unknowingly.

Shri N. C. Chatterjee: I think Shri
Shah and myself had discussed it,
but we need not disclose what hap-
pened in the Joint Committee,

. What I am pointing out is this, that
the United Kingdom Act has defined
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“officer in default” May I read out
to you the definition? Section 440,
sub-section (2) reads:

~ “For the purposes of any enact-
ment under this Act, an officer of
a company who is in default shall
be liable to fine or penalty. The
expression ‘officer who is in
default’ means any officer who
knowingly and wilfully autho-
rises....”

And 1 am suggesting that that de-
finition is quite enough, and it has
been’ found to be quite enough, and
the English Judges have said that
this kind of definition is a safeguard
in some cases where some safeguard
is necessary. Therefore, what I am
submitting is this, that this definition
should be quite enough. Also, in our
Act, in the process of tightening, plug-
ging the loopholes, in the process of
penalising any possible lapses on the
part of the private sector, we have
put in so many penal provisions here
that 1 would rather be cautious in
enlarging the ambit of the definition
of “officer in default”, and 1 am sug-
gesting the English definition is quite

enough. \

There is one point with regard to
Shri C. C. Shah's amendment. I
would like a little more clarification.
Would you lock at amendment No.
327 of Shri C.C, Shah. In page 3,
lines 2 and 3 he is suggesting some
amendment. If you look at pege 3,
you will find that clause 2, sub-clause
3 (d) reads:

“(d) where the managing agent
is a pyivate company:

in addition to the persons men-
tioned in sub-clause (c), any
member of the private company;”

You knew there may be 49 or 50
members in a private company. All
the 49 are becoming associates and
they are therefore under the handicap
or under the fetters imposed by the
company law. Shri C. C. Shah is
there adding something:

add “or a body corporate hav-
ing not more than fifty mem-
bers”
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Therefore, public companies are
also now being roped in. That was
not the intention of the Joint Com-
mittee, and I am suggesting that is
not necessary.

The Minister of Revenue and Civil
Expenditure (Shri M. C. Shah):
Public company with 50 members,

Shri N. C. Chatterjee: 1 know.
What I am pointing out is there may
be public companies with 5,000 mem-
bers, may be even 40,000 members,
but why should you include all of
them simply because they are less
than 50? You know, that the main
distinction between a private com-
pany and a public company is not
the number of members. The main
distinction is the restriction on the
right of transfer of the shares. There-
fore, so long as that restriction is
not there, it is a public company. So
long as that particular aspect is
there, it is a public company.

Mr. Deputy-Speaker: The right to
sell may be there, but they have so
cornered the shares that they will
not sell. It is a little Bit of a private
company. .

Shri N. C. Chatterjee: You can
make it 50, but tomorrow it will be
a dead letter. Supposing I have got
40 and you are passing this law, I
will make it 60 tomorrow. That means
only passing a few scrips. I will
make it 51. I have only to add 1l
Therefore, 1 can nullify the whole
thing tomorrow. But what I,am sug-
gesting is that the main distinctive
feature which distinguishes a private
company from a public company is
not the number of shareholders, but
really the other thing, the gquestion
of restriction on the transfer, and so
long as that distinctive feature is
there, I am submitting that number
zs not emugh. I had the privilege of

the matter with Mr, Shah.
Of course, this thing never came up,
so far as 1 know, before the Joint
Committee, but 1 know that under
the Finance Act of 1849 or 1950 with
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regard to the Income-tax Act, espe-
cially with reference to super-tax,
there have been some provisions made

like this. You know, Sir, that cer-
tain companies do have certain
special privileges. With respect to

public companies, a provision was
made, if I remember aright, —in the
Finance Act of 1949 and the Finance
Act of 1950 to the effect that where
the majority of the shares are being
held by only half a dozen people,
there it can be treated as a private
company. Therefore, this Parliament
has enacted, and has repeated it also,
that for the purpose of the Income-
tax Act, a public company can be
deemed to be practically' a private
company, when only six people have
got, say, 75 per cent of the sharehold-
ing. I can understand that. Bat
simply because the number is less
than 50, I do not think, it would be
right to make this change. Anyhow,
1 would ask the Finance Minister to
consider the matter carefully.

I hope that it is not merely a ques-
tion of these small criticisms, The
whole point is that we are legislating
with a purpose, 1 am one of those
who have got much faith in ensuring
honest administration of company
law by merely passing this Companies
Bill. I am also one of those who
think that business can be conducted
in an efficient and honest manner,
provided the shareholders are vigilant,
and the public mind has expanded
properly and is vigilant. But still we
hope that when we are keeping the
private sector and giving it fairly
full play even under the Second Five
Year Plan, it is only right that the
private sector should not be oblivious
of the main objectives of a welfare
State, but should be in a position to
work in full co-operation with the
objectives, and be fully guided by
the sense of new responsibilities sown
in because of the change in the ideals
of the times,

*Shri Asoka Mehta: I would like to
make a few brief observations om
clauses 2, 3 and 5.
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A considerable amount of discussion
has taken place on clause 2, and bril-
liant speeches have been made. My
hon. friend on the other side, Shri
C. C. Shah, tnedtoputtorwardma
very able way the reasons that have
1ad us mot only to bring in the pro-
visions that are there in the Bill but
to modify them also. But I believe
the most able speech in favour of the
amendments that have been sponsored
by the Finance Minister was made
by Shri Tulsidas himself. It was
when 1 was listening to his speech
that 1 was convinced that the amend-
ments that have been suggested are
absolutely necessary. I shall explain
that a little later, -

A suggestion was made by my hon.
triend Shri N. C. Chatterjee—we are
very happy to have him here now
at this late stage in the deliberations
on this Bill—that there was some omis-
sion in drafting and that omission is
sought to be made good. I do mnot
think so. Originally, the definition
of ‘relatives’, if I remember aright,
was incorporated in schedule VIL
From schedule VII it has now been
shifted to clause 2, Previously, the
word ‘relatives’ was tagged on as a
kind of addendum, but now it is
sought to be made an integral part
of the definitions.

There has been a progressive reali-
sation of the role that the relatives
are playing or are likely to play in
business associations, and it is this
growing recognition that is reflected
in the changes that have been made
in the drafting. Why is that s0?
There sgain, Shri Tulsidas has given
us the necessary answer. He has
been good enough, at my request, to
give me a copy of what Shri N. C.
Chatterjee has called the genealogical
tables. He has told us that under the
definition of associations of individual
managing agents, as it has been given
in the Bill, seven categories have
been included; now, four more are
going to be added by the amendments
that have been suggested by the
Finance Minister. So, the seven cate-
gories are raised to eleven categories
of associates.
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When we move on to association of
managing agency firms, we find that
under the original definition, there
were eight categories. Now, that has
been raised to twelve. But when we
come to consider associations of
managing agency body-corporate—
and you know that the overwhelming
majority of managing agents in the
country are body-corporates. 1 do
not want to take up your time by
giving you the number of managing
agents that are today body-corporate,
and all that material is available in
that report—we find that under the
definition as given in the Bill, 14 cate-
gories were covered, but under the
definition as sought to be amended or
modified by the amendments given
by the Finance Minister, 29 new cate-
gories are added. So, the fear that
Shri N, C, Chatterjee has that the
net is being cast wide i true. But
1 am anxious that the net should be
cast wide.

There are 43 categories of asso-
ciates, as far as managing agents who
happen to be body-corporates are
concerned, according to the genealo-
gical tables, so kindly and with his
characteristic courtesy, provided by
Shri Tulsidas. Now, if these amend-
ments were not introduced, and if
the relatives were not included as
an integral part of the definitions, the
result would have been that at least
29 categorieg where managing agents
happen to be body-corporates would
have escaped the net. It means thai
the fishes would not have been caught
by the net. Either you want to catch
the fish, big or small, good or evil,
or you do not want to catch them.
If you want to catch them. .

Mr. Deputy-Speaker: ‘Fish' is always
singular, and therefore the hon
Member can say, ‘if you want to
catch i’

Bhri Asoka Mehta: If you want to
catch them, you have got to see that..

The Minister of Finance (Shri C. D.
Deshmukh): It is plural in ‘loaves
and Bshes’
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Shri Asoka Mehta: So, it is neces-
sary not only to cast the net wide, but
to see that the net is capable of
holding what comes in and does not
allow it to escape.

Shri N. C. Chatterjee has already
drawn your attention to pages 25 and
227 of the Bhabha Committee's re-
port and he has pointed out—and I
support him when he says—that the
whole idea of bringing in the asso-
ciates was to plug the loopholes. I
would have been happy if the chart
had been given to us by the Finance
« Minister, but my hon. friend Shri Tul-
sidas himself has helped me to under-
stand what loopholes were left un-
plugged.

Shri Tulsidas, in the course of his -

very able speech, said that if these
amendments are accepted, ' there is
the danger of the principle of equality
of opportunity being violated, and
that the freedom of trade and occu-
pation would also be interfered with.
1 believe he referred to articles 16 and
19 of the Constitution.

Shri Tulsidas: I referred to article
18, and only incidentally to article 18.

Shri Asoka Mehta: Anyway, I be-
lieve he referred to two articles of
the Constitution, namely, articles 168
and 19.

1 am not a constitutional lawyer.
My hon. friend Shri N. C. Chatterjee,
a very able lawyer, characteristically
hag said that he is not able to make
up his mind. But as far as I am
concerned, I do not know the legal
aspect of it. But the interpretation
that Shri Tulsidas has tried to put
upon it goes counter completely to
the very ethos of our Constitution.

Shri S. 8. More: Ethos or pathos?

Shri Asoka Mehta: Ethos. Our
Constitution has no pathes. It is a
grand document.

Ag far as the ethos of our Consti-
tution is concerned, it says that it
wants to provide equality of oppor-
tunity to those who have no oppor-
tunities. Shri Tulsidas wants that the
opportunity shauld remain with the
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charmed, circle. He says, after all, 1
must deal with my relatives, I know
them well If I remember aright,
he said yesterday, buying and selling,
if it is entrusted to outsiders, will
not be in the interests of the com-
pany. Not only does he argue that
he should be permitted to do this
buying and selling through his rela-
tives because he knows them well,
but he believes also that it is in the
interests of the company that buying
and selling should be carried on by
hig relatives and through his relatives.

Shri Tulsidas: I did not say that as
a generalisation, but I gaid, provided
they qualify,

Shri Asoka Mehta: It means that
he is interested in creating vertical
combinations. He tells me ‘provided
they are qualified’ Even if they are
qualified, the whole idea be-
hind the Constitution, the wvery basic
concept of our Constitution, is the
diffusion of wealth and distribution
of opportunities, There must be no
concentration; I agree with him where
he is warning the Finance Minister
about the possibility of political
tyranny, but I do not agree with him
when he says that the tyranny of
bank balances is better than the
tyranny of power. I think any kind
of concentration, whether it be of
wealth or it be of power or it be of
opportunities, is dangerous. It was
Vinoba Bhave who said that when-
ever you have a heap anywhere, there
is always a hollow nearby. That is
why 1 am a confirmed opponent of
heaping up things, whether it be
heaping of power, heaping of wealth
or heaping of opportunities. Shri
Tulsidas, however, wants these oppor-
tunities to be available only to the
charmed circle.

Shri Tulsidas: Not ‘only’.
Shri Asoka Mehta: He said that

Shri Tulsidas: No, no, They are de-
barred. That is the point.

Shri V. G. Deshpande (Guna): Qn
account of birth.
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Shri Asoka Mehta: They are to be
debarred because exeprience in the
past has shown, and it has been
proved, that the vested interests use
the influence they possess because of
wealth and influence that they com-
mand is utilised for the purposes of
bolstering up their friends, relatives
and associates, and denying opportu-
nities to other people who are mnot
within the charmed circle from grow-
ing up at all. As a matter of fact, in
this country linguistic tensions have
grown up because the Gujeratis and
the Marwaris have created a charmed
circle of the language groups around
them. It is that charmed circle that
has also got to be broken, That is
the reason why I would have appre-
ciated it if Shri Tulsidas had not
brought in these arguments, By
bringing in these arguments, he shows
—and there I completely differ from
Shri N. C. Chatterjee—that he still
belongs to the ancien regime; he
still wants to be a diehard. If he
wants to be a diehard, I have got to
support thé Finance Minister to see
that diehardism is not permitted to
create the difficulties from which we
have suffered in the past. His speech
yesterday, to my mind, was a com-
plete vindication of the necessity of
bringing in the amendments that
have been brought in by the Finance
Minister and by Shri C. C. Shah.
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The definition of associates and re-
latives will apply to 18 clauses, and
about that, Shri C. C. Shah has al-
ready explained how in some cases
the Government's previous permission
will be necessary; in other cases, ex-
cepting a few prohibitions, by special
resolution of the general body of the
company, it can be done. All that is
sought to be done is that the share-

holders should be aware of what is

being done. Shri Tulsidas drew
pointed attention to other clauses re-
garding inspection, where of course,
Government's permission will be
necessary—and I hope Government
will not do these things in a cavalier
mannes But as far as buying, selling
gnd other things are concerned, all
that is asked for and is sought to be
achieved is that the shareholders
should know, through a special reso-
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lution, as to what is sought to be
done. The Board of directors should
know what is being done,

Shri Tulsidas: Not for buying and
selling.

Shri Asoka Mehta: Then the gques-
tion comes about buying and selling.
If you are a managing agent, your
job is to manage everything. I do
not understand why you break up the
responsibility of management into
segments and for every segment, you
want some kind of a consideration
and commission, Management is a
composite responsibility, Anyone who
comes forward to manage, must be
prepared to take over and shoulder
the whole responsibility,

"1 would like, as my friend, Shri
Shah has anticipated, to support
amendments Nos. 322 and 324 moved
by Shri K K. Basu. The reason 1s
this. 1 find in this written evidence
submitted by the biggest, premier
managing agency company in the
country, the Tata Industries Limited.
to the Bhabha Committee, they have
this to say:

“Safeguards against managing
agency transfers: In case of
managing agency or other manage-
ment transfers coupled with a
sale of shares, where such sale
represents not less than 30 per
cent of the issued share capital
of the company or not less than
15 per cent where the holdings
of the transferee on the comple-
tion of such transfer would exceed
30 per cent of the share capital
of the company, it should be
ebligatory....”

This shows that so experienced a
management as the Tata Industries
Limited feel that anyone who cont-
role 30 per cent of the shares would
be able to control the company as a
whole. So it is not enough to say 50
per cent. I think my friend, Shxi
K. K. Basu, has come nearer the line
that has to be drawn in this matter;
33 per cent would be more in confor-
mity with what really happens in_
practice. Fiftyone per cent is an
arithmetical line, but 33 per cent
appears to be a practical line, the
pragmatic approach about which my
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[Shri Asoka Mehta]

hon, friend, the Finance Minister, is
so enamoured. So I would suggest
tha} the Finance Minister might look
up what the Tata Industries have to
say on the subject, and if he really
wants to see that the problem is ap-
proached from the practical angle

. and not from any kind of theoretical

or arithmetical angle, he might accept
the amendments moved by Shri K. K.
Basu.

I would also like to support another
amendment moved by Shri K. K
Basu, No, 344, and that is for this
reason. As the Finance Minister ex-
plained to us, the secretaries and
treasurers are to be appointed in order
that able young people trained in the
schools of business management, and
engineers and technicians, might come
together and they might get an op-
portunity to manage the business,
Now, if this kind of correlationship is
to be established between ability on
the one hand and the shareholders
and their financiers on the other, it
is necessary that this kind of manage-
ment should be confined to, or com-
posed of, a firm. In a body corpo-
rate, as was very ably pointed out by
Shri N. C. Chatterjee, just now,
naturally it will be possible for shares
to be transferred. 1-know there are
certain  safeguards suggested in
clause 345 of the Bill, but they are
not adequate, and it will not be possi-
ble to make them adequate. There-
fore, it the concept of secretaries and
treasurers is to be accepted in the
form in which it has been offered to
us, it is necessary to remove from
the definition the particular words
which Shri K. K. Basu has suggested
should be deleted by his amendment
No. 344,

I would like' to invite your atten-
tion to clause 3, where definition of
a ‘company’ is given, I find that the
Bhabha Committee in its report, on
page 25 had left one question unans-
wered, and it had hoped that the
Government would ultimately fill up
that particular lacuna, The Com-
mittee says:

‘“We have left the definition of
the company in the present Indian
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Act unaltered, but we konsider
it necessary to draw the attention
of the Government to the defini-
tion of this term in the company
law legislation of some other
countries, where one of the legal
requirements of a company is
that one or more directors should
be persons of the nationality of
lthe country in which the company
is forméd and registered.”

Then, of course, certain illustra-
tions are given from the General Cor-
poration Law in the State of New
York and also from Swiss laws. Then
the Committee says:

“We refrain from making any
specific recommendation on this
subject, as it is closely linked
with the guestion of foreign capi-
tal, and Government policy to-
wards foreign investments in
general. we have not had
any opportunity of discussing the
implications of this paolicy with
representatives of the Govern
ment of India who could speak
with authority on this matter...”.

Now, the representatives of the
Government of India are present here
and I would like them to speak with
authority on this subject. What is
going to be our definition of a com-
pany as far as foreign companies ope-
rating here are concerned? I find that
that aspect has not been covered at
all. I do not know whether it was
discussed in the Joint Committee and
if it was discussed, why it was not
looked into.

The last point I would llke to make
is about the criticism made about
persons actually guilty and those that
are not. The task has been made

' easy by the intervention of my hon.

friend Shri C. C. Shah., Undoubtedly,
the distinction that is sought to be
made ls between those guitty of de-
fault, non-compliance, failure, refusal
er contravention as against those
who authorisc or permit. There are
two categories and, naturally, In the
case of the twou categories the
approach will have to be different.
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That point has been ably explained
by my friend Shri C. C. Shah. There-
fore, 1 feel that on none of the points
on which my friend, Shri Tulsidas nas
spoken he has been able t8 carry con-
viction with me and 1 wowd, there-
fore, like to support the amendments
that have been moved by the Finance
Minister as well as by Shri C. C. Shah;
and, I would appeal to the Finance
Minister to consider the acceptance of
the amenaments Nos. 322, 324 and
344 moved by my friend Shri K. K.
Basu.

Shri Tulsidas: What about Guru-
padaswamy's?

Mr. Deputy-Speaker: Shri Basu.

Shri U. M. Trivedi: May I make one
request. Looking into this report, it
is found that all those gentlemen who
were members of the Joint Committee
are taking part in this debate. I do
not grumble their taking part; they
are Members of this House, What
happened in the beginn_ing was this:
When this House was discussing the
eonsideration motion and when it was
referring the Bill to the Joint Com.
mittee, then also these gentlemen had
taken part.

Shri K. K. Basu: I have gven a
mimute of dissent.

Shri U. M. Trivedi: I agree you have
given a note of dissent. There is
some reason for you to have a say.
But we must have a chance also.

the objections raised by others who
were not there fstead of their sup-

porting what is already there, unless’

some objection is raised in which
case their assistance will be called to
the ald of the hon. Finance Minister.
If they themselves table certain
amendments, I would certainly urge
that they must explain why this
matter wap not introduced by way of
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a dissenting note.in the report. They
oughi to have given something there.
Suddenly bringing up here an amend-
ment and then saying, ‘after second
thought I find that body corporate
must be acceptable not only to a
private company but to a public com-
pany also’, seems to be interesting but
it does not appear to be proper that
persons who went through this matter
for a whole year should keep quiet
and then suddenly bring up something
here by way of amendment and speak
to the detriment of others who never
took part in any of the proceedings.
Therefore, I appeal to hon, Members
to give opportunities to others who
have not taken part, except of course,
the hon. Finance Minister who is im
charge of the Bill. The others would
try to adjust their opportunities bet-
ween those, firstly, who were not parties
and then between those who were
parties and who have tabled amend-
ments, in which case they must ex-
plain to the House why they did not
make it Xnown in the Joint Commit-
tee report and then those who were
present in the Committee and who
standuptosuppoﬂthereportotthe
Select Committee, if their turn comes,
to state why the amendment ought not
to be acceptea.

I have already called Mr. Basu, all
the same. [

Shri 8. 8. More: You are golng
against what you have stated now,

Mr. Deputy-Speaker: I have already
called him.

Shri 8. S, Mowre: Five hours are
allotted to this important group and if
the Members of the Joint Committee
take an inordinately long time and
there is no time.limit, the other Mem-
bers will be at a disadvantage.

Mr. Deputy-Speaker: I agree. After
Shri Basu, I will cail others.

Shri K. X. Basu: With due deference
t. the wishes of Shri More, I will not
take much time. Most of the points
which I wanted to say have already
been covered by previous speaxers.
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[Shri K. K. Basu]

The amendments I have moved
mainly relate to the question of bring-
ing in ‘relative’. I find that to a large
extent the Finance Minister has him-
selt accepted the proposition in his
own amendments. As has already
been said, regarding roping in of rela-
tives, if you go through the volumin-
ous report of the Bhabha Committee or
even the different memoranda sub-
mitted to the Select Committee, it will
be known 1o what extent the relatives
play mischief, especially In our coun-
try where You know the benami
transaclions are so common and are
legally valid. So, relatives, have to
be brought in. This is wvery much
provea in the amendments that have
been moved by the hon. Finance
Minister, which more or less reflect
the point of view that I wanted in my
amendments to bring forth.

1 would wish him to go further to
include # in regard to the managing
agency for a private company. I fully
endorse the view brought out in the
amendment of Shri C. C. Shah that
any body corporate having a mem-
bership of not more than 50 members
should also be included in the list of
associates. In this connection I want
that along with -members relatives
should also be added. We know in
the case of mpanaging agency firm, in
private companies these are also more
or less of the same category, apart
from limited liability; in real function-
ing it is the same as a partnership
firm. Therefore it is but rational to
ask: when we are bringing in relative
in public companies why should we
not extend the same provision to mem.
bers of a private limited company?
Theoretically, there may .be limited-
liability; but we know fully well that
usually the private limited company is
restricted to one or two famiiies or
their friends in the same family.
Therefore, 1 have moved amendment
No. 326 by which I want to add that
in the case of the private company
it should not be restricted to any
member of the private company
but the relative of those members
should also be added. It is more or
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less the same ag that of a relative of
any partner of a managing agency firm
or associate in which any of the mem-
bers are cormected. Theoretically they
may have different rights but for all
practical purposes, in our country,
private limited companies and ordi-
nary partnership companies stand
almost on the same footing.

In this connection 1 {fully endorse
the amendments of Shri C. C. Shah
about body corporate having not more
than 50 members. He has rightly put
it, though Shri Chatterjee wanted to
emphasise the legal right. We know
that in the ordinary working there is
not much of differentiation between
the two types of companies. We have
to sée what is the position of the com-
panies in our country. We know that
two or three families of a managing
agency firm want to change it into a
private limited company and then con-
vert it into a public limited company.
All the same so far as membership is
concerned, it is restricted to the two
or three families, or the groups of per-
sons who came together and originally
formed that particular managing agen-
cy tirm. Therefore, it is necessary to
bring in such a type of public limited
company which stands more or less on
the same footing as a private limited
company. 1f we take the practical
point of view, we know there are quite
a number of public limited companies

- who are managing agents, whose mem-

bership does not exceed 30 or 25 or
even less,

Therefore, I fully support Mr. Shah's
amendment and I would also urge
upon the Government to* accept my
amendment in the case of these pri-
vate limited companies not only to
include members but relatives also.

Shri C. D. Deshmukh: Public or
private?

Bhri K. K. Basu: Private.

Shri C. D. Deshmukh: Are you not
having in view amendment No, 3267

Bhri K. K Basu: I am referring to
that,
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Shr1 C. D. Deshmukh: 326 refers to
body corporate.

Bhri K. K. Basu: I am sorry; it is
328.

Shri C. D. Deshmukh: I have been
looking to the wrong amendment.
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Shri K. K. Basu: In the case of a
private company, the relative of the
member should also be included. In
my amendment 328 I have tried to
add in the case of managing agency
firms when they are body corporates,
but even in the case those body corpo-
rates where the managing agency
firms or anybody connected with them
is a member on the board of directors,
they should also be brought in. We
know sometimes they may not be re-
lated, but in big managing agency
companies, there may be accountants
or some influential persons who may
wield infl e on the Ing agency
company. Such a person may be
appointed as a director in another
company with which this particular
managing agency company has some
dealings. I wurge that such cases
should be brought in. There is no
point in saying that there will be
hardship, bevause the reports that have
been given by the Bhabha Committee
enumerate the cases of wmisdeeds of
the managing agency firms and they
fully justify this plugging. Apart
from putting forward a point of view
regarding the doings of the managing
agency firms, it remains the duty of
Government to see that all their
methods of misdeeds and corruption
now a days are plugged in. In my
amendment No. 326 I have suggested
that where the person connected with
the managing agency firm or body
corpurate has a right to nominate a
director should also. be considered as
an associate. This is mainly my point
of view with regard to associates.

Even in the case of secretaries and
treasurers 1 have moved similar
amendments for clause (c¢) and the
arguments are more or less the same.
1 need not repeat them. In this con-
nection 1 do not want to oppose Shri
Tulsidas Kilachand, for he has already
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been replied to by quite a number of
persons. But he has raised an objec-
tion that this is contrary to article
*19(1)(g) of the Constitution. In that
event, the whole of the Companies
Act will have to go as it puts some
restrictions on the laissez faire princi-
ple in which he wishes the companies
of our country to be run.

There 1s another basic amendment
which I have moved and which I am
glad to say Shri Asoka Mehta has just
supported, and that iz in the case of
“any body corporate, at any general
meeting of which not less than one-
haif of the voting power in regard to
uny matter may be exercised or con.
troiled by any one or more of the
following”. In this connection, I have
tried to reduce the figure one-half to
one-fourth, The Bhabha Committee
recoromended not more than one-
fourth. But knowing the present
managing agents, you are quite aware
with your long experience that a group
of the people who have 30 or 33 per
cent shares rcan easily control the
whole organisation. The Bhabha Com.-
mittee was presided by a gentleman
who is himself connected with business
and they have recommended that iy
should be 25 per cent.

Shri C° D. Deshmukh: FExercised
only by the director. Ome-fourth is
in respeet of one of the categories.

Shri K. K. Basu: Yes. Here we have
put®it as 50 per cent. and I wish that
it shotﬂdbe;eduoedtoaapermt.

Shri C. D. Deshmukh: Any director
is entitled to exercise one-fourth,
whereas today the persons who exar-
cise these percentages are very many
more categories,

Bhri K, K. Basa: That is there. The
basic idea is that the particular body
corporates should have such power as
to control the other organisation. We
know full well that in the present
context, and organisation or a body
corporate which has a block share of
30 or 33 per cent, might very well
control the business of that body cor-
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porate or institution. Therefore, I
urge that instead of putting it as one-:
half, it should be reduced to one-
third. Similarly also in the case of
secretaries ‘and treasurers.

The hon. Finance Minister in his
reply to the general discussion said
that he visualised that the organisa-
tions would have the services of ex-
perienced experts, who have actual
experience of the working in that
particular organisation and who have
‘much less financial interests than the
present managing agents have. In
their case, instead of one-half, 1 want
the tigure to be one-fourth or twenty
five per cent, because that is more
‘than sufficient so far as the secreta-
res and treasurers are concerned. The
arguments advanced in the earlier case
remain more or less the same,

One basic point which has also been
supported in my amendments Nos. 344
and 343 is this. I have tried to put
in that the secretaries and treasurers
should only be firms, because my idea
ig that if you accept the proposition
and the point of view stated earlier
that m furture the hon. Minister ex-
pects that these serretaries and trea-
surers would be young people who
have the experience of working in the
particular institutiom or similar types
of institutions, then the difficulty
would be this if it is made a body
corporate. Suppose a person who has
a large share in a body corporate “dies
and the body corporate continues to
be under the secretaries and treasu-
rers, then his heirs by virtue of the
fact of holding dominating shares of
the body corporate, can appoint any
other representative who is not quali.
fled enough to be a member of the
secretaries and treasurers in that
particular body corporate.

Shri C. D. ‘Deshmukh: Not without
the approval of Government.

Shri K. K. Basu: In the case of body
corporate, the continuity remains, It
is not a firm. In a body corporate the
death of a person does not dissolve
the bedy corporate. The position in
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respect of solicitor firms or auditor

firms or surveyor firms is that on the’
death ol an individual, the whole part-
nership is dissolved, but in the case
of the body corporate, even if three of
them die, the body corporate conti-
nues, and you cannot say that there is
any change of secretaries and treasu-
rers. The continuity remains. There-
fore, if we accept the proposition of
secretaries and treasurers—but I have
my own views on this and I shall
take the opportunity of expressing my
views at the proper time later—then,
it should be a firm on the same princi-
ple as the firm of experts, or accoun-
tants, or valuers, etc.

I am glad Shri Asoka Mehta also
referred to this point that even in the
case of a foreign firm, there should
be an Indian national or representa-
tive on its board of directors. Such
a statutory provision should have
been included in the Company Law
and it should have been provided for
in the definitions...

Mr. Deputy-Speaker: That is one
of the observations; it is not a recom-
mendation. .

Shri K K. Basu: Even in a coun-
try like the United States, which i=
industrially well advanced, they have
guarded against such things. In our
country, we may wish that under
certain circumstances foreign capi-
tal may come, but we must see that
they are not put in such a dominat- .
ing position that the Indian com-
panies cannot possibly come up.
Therefore, we should have provided
such a thing in the difinition of ‘com-
panles’.

I will close after mentioning one ur
two small points. I have moved an
amendment No. 350 to clause 4. In
this case also I would like to say
“has a right to nominate or elect one-
third of the membership” instead of
“controls the composition”. If a
particular group has a right prima
facie to nominate one-third, they can
manipulate by means of one or fwo
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directors the control of the company.
By this particular amendment [ wish
to restrict it only to those cases
where they have the right to nomi-
nate one-third of the board of direc-
tors.

The last point that I wish to touch
upon is in regard to clause 5—mean-
ing of “officer who is in default”.
Shri Shah has already put forward
his points of view in the discussion
at the Select Commiltee and we do
not agree even though certain im-
provements have been made accord-
ing to Shrl Chatterjee and others.
We feel that in our country, as the
companies are composed today, it is
the duty of the officer to at least exer-
cise that amount of ordinary diligence
which is expected of persons occupy-
ing that position. I have moved an
amendment which says that he must
excerise the necesssary diligence that
is expected of him to see that such
things are prevented. From our ex-
perience we have seen how things are
done and in order to plug this loop-
hole, the word “wilfully” in the latter
half should be done away with, and
in the earlier part I have added a
clause “or made no diligent efforts for
the prevention of such acts”.

Lastly I oppose the hon, Finance
Minister’s amendment  concerning
first cousing. In the case of first
cousins, they do mot form the joint
_family and we have some experience
of this in our parts. In the case of
in tax, the Fi Minister has
good knowledge and he knows how
big partitions in the joint family pro-
perties are made. If this provision i
made, they will show that they are
all separate outwardly, but so far as
their financial dealings are concerned,
they have a sort of close connection.
1 do not want that the Finance Minis-
ter should bring in his amendment
at this stage. If in the course of a
year or two of the working of this
Act it is found necessary that the
private sector want this genulnely,
we may bring this amendment then. I
do not say that we would rather cir-
cumvent the provisions of the law.
But if there are dificulties in working
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the provisions of this statute then we
might move an amendment at that
stage, that is, after a year or two.
At this stage, I do not like the
Finance Minister’s amendment.

Shri U. M. Trivedi: Some justifica-
tion has been made out for prohibit-
ing relatives and the so called associ-
ates from following the vocations
which they will ordinarily be entitled
to do. These suspicions are the
results of trickery and dishonesty
which always beget from working
with the Income-tax Department.
Both the hom friends who spoke
about it have omnly referred to the
Income-tax Department. We know
that all sorts of chicanery is practis-
ed in the Income-tax Department and
is taught by those who practise
thereat. No thought is given in this
respect to the ordinary conceptions of
honesty of an ordinary man. We
always think, as I said before, our
conception is that every businessman
1s dishonest and we must plug the
loopholes as they have been put, so
as to prevent them from acting in
that manner. The definition of rela-
tive, as it has been put down, con-
ceives only of a stationary position
and not of a dynamic position that
may arise by subsequent events and
no penalty 15 provided for thoss
events which may take place subse-
quently.

Shri 8. V. Ramaswamy (Salem):
Is it not a variable position where it
will be increased by births and de-
creased by deaths?

Shri U. M. Trivedi: That 1s only
one natural aspect which my bon.
friend Shri 5. V. Ramaswamy refer-
red to; then there is another aspect
which is an artificial aspect namely,
that of marriage.

Shri 8. 8. More: Why is it artificial,
Sir? Marriage is not artificial it is a
matter of heart!

Mr. Deputy-Speaker: Animals do not
marry. All that the hon. Member
meant was in naturai life animals do

not marry.
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Shri Kamath (Hoshangabad): In a
state of Nature,

Shri S. S, More: That means it is
a4 human institulion.

Shri Kamath: A social institution.

Shri U. M. Trivedi: When marriage
takes place, as this definition goes,
the moment a girl marries a man
mvho has got some business relations
in a managing agency or who is a
secretary or treasurer or anything of
that kind, all the wvarious relatives
belonging to the various business
communities might be in some way or
the other having some dealing with
-t¢he managing agency.

Shri 8, §. More: What happens if
Ahe girl marries from a business point
of view?

Mr. Deputy-Speaker: Let us get to
‘business.

Shri U. M. Trivedi: It is this aspect
which has to be looked into before
we make our law water-tight. 1 for
one do not believe for a moment that
-everyone is dishonest and this con-
ception in India which is the creation
of the British must end somewhere.
We cannot always have this feeling
dn our mind that every man in our
<ountry is dishonest. We are now
building up a casteless society. We
say that we do not want any caste.
Naturally, as my friend Shri Gadgil
-was arguing, the son of a lawyer need
not be' a lawyer; the secn of a doctor
meed not be a doctor; the son of a
Jbusinessman need not be a business.
man. A man may rise from the
bottom and become somebody in
‘business. Because he rises from the
bottom in business we cannot put him
-down; we cannot put a prohibition
.against his doing something which
under the ordinary, natural course,
he is bound to do. Shri Asoka Mehta
has held out an argument that Shri
“Tulsidas has let the cat out of the bag
by saying that he is bound to trust
his relatives more than he will trust
a stranger. But that is an ordinary.
mpatural thing, I trust a man whom I
know; he may be or may not be a
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relative. I may be in contact with
certain persons and when I have to
repose some confidence on account of
certain business transactions, I repdse
my coufidence in the man whom I know
and not in the person whom I ®o not
know. What is wrong there? What
Shri Tulsidas meant to suggest was
only this aspect: why put an embargo
upon a person by virtue of his de-
scent? It 1s quite true and here is
nothing to be laughed at or ridiculed
as Shri Asoka Mehta was trying to
do.

Shri Tulsidas referred to article 16
of the Constitution of India. The
appointment in the Government is
rather more important and more res-
ponsible than an ordinary appoint-
ment in a business concern. 1z un
inhibition put on it?

2 p.Mm.

Certain Fundamental Rights are
conferred by the provisions of article
16. No citizen shall on grounds only
of religion, race, caste, sex, descent,
place of birth, residence or any of
them be ineligible for or discriminat-
ed against in respect of any employ-
ment or office under the State. 1f such
a right could be conferred that a man
shall not be denied these things merely
by virtue of descent, why is this denial
practised in giving him an appuv'ntment
of allowing him to earn his liveli-
hood by ordinary business? Simply
because he happens to be a relative of
somebody you say: “No you shall not
get it Somebody else will get it".
To put it down in that language would
only mean that we accept this propo-
sition that nepotism and favouritism
can be tolerated if practised by Gov-
ernment and State employees, but
nepotism will be taboo so far as
the business community is concerned.
That, I submit, is putting too high a
wvalue upon the code of honour
that we expect from businessmen.
We should raise the code of honour
of State employees rather than of
those who take risks; who venture into
things unknown and take a good deal
of risks in running a business. It is
for them that we wantto lay down a
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particular code of honour which we
are not prepared to lay down for our-
pelves as State employees. That is
why 1 have given an amendment. It
may be that there are some people
who think: “If I am there, why not
my wife also get something”. Gene-
rally, people employed in insurance
business do it this way. As soon as
a man becomes somebody in the In-
surance company, he says that his
wife is also an insurance agent and
gets some Imore money on that
account. Such things must be stopp
ed; because, after all, a public limit-
ed concern is not a philanthropic
society and the persons concerned
should not be allowed to derive bene-
fits of this dubious nature. But, to
pin down every relative and to define
‘relative’ as given in clause 6 will be
dolng too much and more than we
bargain for.

Then there is another thing to
which I will draw the pertinent atten-
tion of this House and that is with
reference to this peculiar provision
which has been made in clause 5
giving the meaning of ‘officer who is
in default’. The explanation that
wag given by Shri C. C. Shah and
by Shri N. C. Chatterjee when they
were speaking on this could not go
home to me. Unless there iz some
hidden reason for dropping this word
‘wiltully’ in line 14, one cannot legal-
iy see any reason why the word
‘wilfully’ should not remain there. If
we read this we will find that an
‘officer of the company who is in
default means any officer of the com-
pany who is knowingly guilty of the
default, non-.compliance, failure, re-
fusal or contravention mentioned in
that provision, or who knowingly and
wilfully authorises or permits’. Now,
a man may knowingly permit or
knowingly he may authorise. It
would have been better if the word
‘wilfully’ were omitted from the latter
clause and added to the previous one.
“There is always the question of mens
rea in all such acts and it is only to
impute this mens rea that the langu-
age Is used in this manner. There.
fore, if we want that the mens rea
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must exist before a man can be found
to be guilty of a particular conduct
then the words ‘knowingly’ and ‘wil-

. fully’ ought to be essential features

of any definition. Mere ‘knowingly’
does not make anything of mens rea
We know the fundamentals of law
say that nobody knows the mind of
man. “The devil knoweth not the
mind of man”™

Shri Eamath: But God knows.

Shri U. M. Trivedi: But God never
comes Intp the picture. We berome
satanic when...........

Mr. Deputy-Speaker: Evidently they
want to punish negligence in one case
and dishonesty coupled with negli-
gence in the other.

Shri U, M. Trivedi: This definition
is in clause 5 wherein it is said:

“......whether by way of impri-
sonment, fine or otherwise, the
expression ‘officer who is in de-
fanlt’ means any officer of the
company who is knowingly guilty
of the default...... "

Mr. Deputy-Speaker:  Therefore,
there ‘wilfully’ is absent. It may be
out of negligence.

Shri U. M. Trivedi: With great res-
pect to your knowledge of law, I will
submit that the word is used in an
adverbial form and the actlon must
be knowingly guilty; that is to say,
he must have done the act knowingly.
Once the word ‘knowingly’ is used,
‘wilfully’ follows. If a man does a
thing knowingly then it means he has
done it wilfully also.

Mr. Deputy-Speaker: It may not be
wiltully.

Shri U. M. Trivedl: That is why I
say, 1t 15 an idiom which has grown
in law and which we call abundant
cautela, once we use the word know-
ingly’, 'wilfully’ follows. When you
make a difference between the two
in some cases, then the difference will
be argued by the lawyérs that the one
is mere absolute liability and the
other is liability attached by the use
of the word ‘wilfully’. If you say:
“You know a thing and you do it",
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[Shri U. M. Trivedi)
that is entirely different. If you say:
“knowingly does it” and use the word
in an adverbial form it will only
show that the man must have know-

ledge of it and with that knowledge.

he must have done it.

Mr. Depuiy-Speaker: He may be
indifferent about the result. To know
the result It requires a greater kind nt
‘attention than mere knowing. It may
be a passive, reckless act. But, even
when he is reckless, because he does

' it, he is gulty.

Shri U. M. Trivedi: It i1s not negli-
gently doing it. When they say:
‘knowingly’ it means recklessly and
without looking at the consequences or
without caring tor the consequences.
But, here the words are “knowingly
guilty of the default” and that means
that he has knowingly done the wrong.

Mr. Deputy-Speaker: The only point
1s: doeg the hon. Member take excep-
tion to making a difference of liabi-
Uity in one case as against the other
case? The object of the amendment is
10 make a difference between the two
cases. Une case requires greater care
and attention while in the other case
an act Is committed without waiting

for the result. Unless in addition to-

that there is mens rea he need mnot
be guilty. That is the impression I
gather. The hon. Member may take
exception to that and say that both
may be treated on the same fooung.
That is another matter.

Shri U. M. Trivedi: That is what I
submit, 1 say that both must be treated
on the same footing. If you want to
hold a man guilty of default, non-
compliance, failure, refusal or con-
travention where he Imor_l.nzly con-
travenes any isjon, then the word
‘wiltully’ also must be there because
if the word ‘knowingly’ only is to be
there then his knowledge may not go
to the extent of imputing any mens
rea to him. Itmay be that
has been done but he may not have
done it wilfully. But, if you want to
attach absolute liability then take out
the word ‘knowingly’ also. We have
a provision under the Defence of
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India Rules, Once anybody contra-
venes a provision he wbuld be liable
for punishment and there is absolute
liability. If you do not want that
absolute liability, then the word
‘knowingly” is not enough to attach
the mens rea. This is my submission
and therefore, when mens rea is to be
attached the word ‘wilfully’ ought to
be there.

Then, there is ome amendment
moved by the hon. Finance Minister.
It is amendment No. 286 seeking to
add a mew sub-clause (8). This only
shows some solicitude for the foreign
companies. Why should he be so
solicitous for the foreign companies?
Why should our law not govern the
foreign companies incorporated . in
other countries? At one place we have
got the recommendations of the Bha-
bha Committee to do something in the
nature of putting some obstacles inm
the way of foreigners running a von-
cern in our country. We have over-
looked that provision for certain rea-
sons probably, but I submit that it
is high time for us to put that pro-
vision of law which the Bhabha Com-
mittee has suggested on she analogy
of the law in the United States and
various other places namely, that one
of the directors , must always be a
national of that State. I should say
that we must have a provisicn of a
similar nature if we want that our
own industries should grow. We
must have this provision that so far
as the question of managing directors
is concerned, one-third of the mem-
bers on the directorate must be citl-
zens of India. Some such provision
would have been more welcome than
thus provision of relatives and associ-
ates. Regarding the question of rela-
tives and assoclates, it will be well
worth recapitulating that it is only a
reflection upon ourselves. We are not
able to declde for ourselves that a
time will be reached when we may be
able to do away with this question
of secretaries and treasurers and
managing agents and so on and so
forth. We may evolve a system of
running ouwr concernsg entirely under
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the Company Law and the Company
Luw snould be devoid of this manag-
ing agency system, but a separate law
will have to be provided for the
management of compaples. Some
sort of law will have to be framed
whereby the management of a com.
pany must not be left in the hands of
the managing agents. 1 can foresee
that ume and | would like to have
that provision of law, but I do not
want this provision of law which says
that “we want managing agencies, we
want secretaries and treasurers” and
at the same time Yyou want to tell
thuse people, "All right, do this and
not that. You carry on this work in
this manner and not in that manner.”
If we can trust those people to do a
particular thing, we cannot tell them
. that “you need not do this in this
particular manner and that too in a
very legitimate manner”. Therefore,

I have moved my amendments No. 13.

and 14 to these definitions, “associ-
ate” and “relative”.

I now come to my amendment to
clause 8. This is entirely a new
clause, prescribing the power of the
Central Government to declare an
establishment not to be a branch
office. I seek to amend this clause
this way:

“Provided that the company is
given seven days' notice to show
cause against such declaration
heing made and no such declara-
tion shall be made till the com-
pany has been heard.”

By this amendment, I only want to
lay down a fundamental principle of
natural justice, As it is, the Govern-
ment decides for itself. The clause
Says:

“The Central Government may,
by order, declare that in the case
of any company, not being a
banking or an insurance company,
any establishment carrying on
either the same or substantiglly
the same activity as that carried
.on by the head office of the com-
pany, or any production or manu-
facture, shall not be treated as a
branch office of the company for
all or any of the purposes of this
Act”
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This is an absolute power that has
been given to the Central Government.
When u particular type of business is
being carried on at a -particular place,
without giving an opportunity to the
person to be heard in the matter or
without giving him an opportunity to
give walid excuses for doing a parti-
cular thing at a particular place in o
particular manner, the Government
decides for itself and says: “Here, we
have decided, and there is an end of
the matter”. I say that such a deci-
sion offends against the principle of
natural justice which requires that a
man must be heard before he is con-
demned. Before a particular decision
is reached there would be nothing
wrong in giving the company the
notice to show cause against such a
declaration being made, and no such
declaration shall be made till the com-
pany has been heard. Why it has
become necessary to vest such high
powers in the hands of the Govern-
ment without any recourse to any
appellate authority passes my com-
prehension,

Shri K K. Basu: You want an ap-
pellate authority or prior notice?

Shri U. M. Trivedi: At least some
notice must be provided for here.
Why should that man be condemned
without giving him an opportunity?

Shri K. K Basu: Cannot that be
provided by rules? Ig it necessary to
put it in the statute that prior notice
should be glven?

Shri C. D. Deshmukh: It will usual-
ly be on the initiative of the company
itself and there it will be quite easy
to have administrative instructions to
ensure that the company is heard be-
fore a decislon is taken.

Shri U. M. Trivedi: Do I under-
stand the Finance Minister to say that
the power of the Central Government
to establish a branch office, or rather,
to declare an establishment not to be
a branch office will be on the initia-
tive of the company itself?

Shri C. D. Deshmukh: We expect
action to be taken on the initiative of
the company.
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Shri U. M. Trivedi: Then I think

-some change in the language would be

called for.

Shri K. K. Basu: As he says, by ad-
ministrative process, he can provide
for this.

Shri U. M. Trivedi: There 1s one
thing to which I want to draw atten.
tion as a lawyer. The question is that
of jurisdiction of courts.

Shri K. K. Basu: Do not create un-
employment for lawyers,

Shri U, M. Trivedi: The lawyers are
fully employed. We have got a pro-
vision in clause 10. Clause 10 gives
jurisdiction to the High Court and the
district  courts. Now, where the
jurisdiction is vested in the High
Court, there is no difficulty. But in
vases where the jurisdiction has been
vested in the district court, what hap-
pens 1s that under the Civil Courts
Act of the various States, the district
court can transfer the cases to be
heard by its subordinate courts. Pro-
vision must be made that the hearing
of applications artsing under this
Act......

Shri C. D. Deshmukh: Is the hon.
Member speaking on an amendment of
his? ’

Shri U. M. Trivedi: Yes; amend-
ment No. 16 which seeks to add a
new provision after line 24. My sug-
gestion, through this amendment, is
this: .

“Provided however that the
District Court shall not transfer
such cases to any court subordi-
nate thereto notwithstanding any
provisions of any law authorising
such transfer.”

Mr. Deputy-Speaker. Even without
“bis amendment, when a particular
jurisdiction is conferred upon the dis-
trict court, say, for Instance, in the
matter of guardianship, testament, suc-
vession certificates, probate or even
in cases where it acts ag an election
tribunal, is it open to them to give
that special jurisdiction?

Shri U. M. Trivedi: It has been held

that it is open to them. But there,
difference has been drawn by the

24 AUGUST 1955

Companies Bill 11108
various High Courts {n this matter,
namely, if the provision is that of
what you call persona designata then
the transfer shall not take place. If
1t 15 merely that of a court, then it
van be transferred by virtue of the
provisions in the Civil Courts Acts
themselves. Such transfers have
taken place. 1 had an occasion of
arguing a case of that kind. In the
case referred to by you, as Mr. Basu
pointed out, the term used iz 'Distriet
Court’ and not ‘District Judge'. The
District Judge becomes persona
designata.

Mr. Deputy-Speaker: What about
the Guardians and Wards Act?

Shri U. M. Trivedi: There also the
term used is 'District Judge’.

Shri K K. Basu: It can be trans-
ferred to the subordinate court.

Shri U. M. Trivedi: If the power is
vested in the court, then the transfers
take place under the Civil Courts Act
But if the power is vested in the Dis.
trict Judge, such transfers cannot
take place. Similarly, if the power is
vested in the Chief . Judge of the
Presidency Small Causes Court, such
transfers cannot be made.

Coming to clause 10, I for one do
not see the propriety of sub.clause
(4) of clause 10:

“Nothing in this section shall in-
validate any proceeding by reason
only of its having been taken in
a wrong Court.” '

This is a question of jurisdiction
and jurisdiction is a very important
matter. So, if it is an order passed
by a wrong court, a court having no
jurisdiction whatsoever, I see no
reason why such an order should not
be treated as an invalid order. This -
unnecessarily tries to validate orders
of a court which can have no jurisdie-
tion to pass such an order. I win
therefore submit that the hon. Finance
Minister may look into this provision,
because under this provision any
wrong order will be a valid order,
and that will be too much to give.
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Mr. Depaty-Speaker: This is meant
for territorial jurisdiction—a local
rourt or a court with higher jurisdic.
tion,

Shri U, M. Trivedi: ‘But this is the
language of the sub.clause*

“Nothing in this section shall
invalidate any proceeding by
reason only of its having been
taken in a wrong Court.”

It may be territorial or otherwise,
but 1 submit that this should be con-
pgidered in its proper perspective.

Bhrl S. §, More; I speak with ex-
treme hesitation, because not having
practised in company law courts and
not having been able to grasp the whole
scheme of this legislation, T am likely
to make some mis-statements. As a
lawyer reacting to the provisions of
this Bill, 1 want to express some points
on which there is ample room for
doubt. I do welcome the amend-
ments which have been suggested by
the Finance Minister and Mr. C. C.
Shah who has been speaking in a
deputising manner for the Finance
Minister.

Dr. Krishnaswami (Kancheepuram):
M. C. Shah?

Shri §. S. More: No, no.

Shri C. D. Deshmukh: He means
Shri C. C. Shah; a subtle sarcasm.

Shri 8. S. More: My submission is
that a large number of relatives ought
to be roped in. ‘Relative’ has been
defined in sub-clause (41) of clause 2,
but the restriction which has been put
in by the interpreting clause 6 is not
justified. Mr. Tulsidas wanted ton eli-
minate some of the items included in
that particular clause, but I would
rather like toadd moreto thatclause.
I too come from Bombay State and 1
find that there are some companies
which are entirely companies of Parsis;
there are some coinpanies which are
entirely companies of Gujaratis and
there are some companies which are
entirely companies of Marwaris. But
we Maharashtrians have a company
for the purpose of cleansing utensils
and for spreading beds for somebody
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else. I feel that this is an attempt to
expand such companies, I see the
Finance Minister appreciating mgr
statement, showing approval of what [
say.

An Hon. Member: He is not appie-
ciating.

Mr, Deputy-Speaker: Even though
the hon. Member may belong to that
very important community, I do not
think he is competent to speak on
behalf of all of them. There are very
able men who have done a lot of good.

Shri 5. 8. More: I do not want to
enter into that controversy. But the
difficulty of Maharashtrians has been
this. Our talent is appreciated only
when the war is on and not otherwise.
(Interruptions). My friends are drag-
ging me to regioms which I do not
want to explore on the present occa-
sion,

My submission is that the dehnition
of relative ought to be extended, so-
that we can have a casteless company
before we can have a castless society.
I want to be very brief in spite of the
encouragement that I am getting from
my friends. My another difficulty is
this. Take for instance the Control
and Hefulation of Industries Act coupl-
ed with Article 31 as amended. What
is likely to happen to a company which
is not properly carrying on its funec-
tion? Government may take over the
tunction and appoint A, B, C or D as
the administrator of this company. He
becomes the boss. Will the definition
of ‘associate’ given in this Bill be ap-
plicable in his case? I have got many
doubts. I have an example of a tex-
tile company which was taken over by
the Government for the purpose of
management. Certain persons were
appointed as representatives of Gov-
ernment to manage that company. I
have also in mind a case where ®
relation was appointed as the agent
for the purpose of purchasing..cotton
in spite of the fact that he had very
little experience about purchasing
cotton, because some of these adminis-
trators were proclaiming to the world
that they were serving Government
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without any honorarium or without
any fees or commission. But the re-
lations were introduced for the pur-
pose of making profits which were
many times more than what it would
bave been if they had set aside a de-
finite percentage. I have so many
doubts and I would request the
Finance Minister and the Minister of
Legal Aflairs to find out whether this
definition of ‘associate’ will be appli-
cable to a case which I have describ-
d. .

As far as Mr. Shah's amenaments
Nos. 327 and 335 are concerned, they
geek to qualify of sub-clause (3) (d)
iof clause 2, dealing with associates,
He has specified that a body corporate
not having more than fHfty memoers
shall be an associate. Doeg it not
mean that a body corporate havng
more than 50 members cannot be
treated as an associate wunder this
clause? I am raising this question m
order to seek a clarification from him.
I refer him to sub-clause (c) of the
-same clause. I say that.sub-clause
(c) is sufficiently comprehensive to
cover that case. He was pleased to
<explain that in this sub-clause (c)
-some office-holders like managers, or
‘managing agents were mentioned, but
members were excluded from the ope-
Tation of this clause. That is how
1 understood him: he will no doubt
correct me if 1 have misunderstood
thim. In order to get over that ex.
<lusion. he wanted to amend the words
80 that the members of a public com-
pany may also come under the handi-
cap. Will that not mean, Sir, that
only when a public company has a
membership not exceeding 50, will the
members be dizqualified; if it is does
not exceed that limit, it will not come
under sub-clause (c), it will not come
unaer sub-clause (d), and therefore,
the larger companies will be at a more
advantageous position than the so-called
smaller companies? It would be- sacri-
fcing a lean lamb instead of a fat
goat. I would therefore, emphasise
that this matter will have to be ex-
plored further. :
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Mr. Deputy-Speaker: The onty point
18 that in a large body of persons the
responsibility i{s  diffused; if it is a
small body everbody is presumed to
take interest.

Shri S, S. More: May I reply to that
by suying that the number of share-
nolders may be large, but the holding
of, the shares may be concentrated in
the hands of a few. The numerical
strength of the share-holders may be
more than fifty, but as far as concen-
trated interest is concerned, they may
be less than fifty. So, if we are out to
plug the loopholes—I am only point-
img out a possible loophole—it is tor
the Finance Minister to plug it with
the help of Shri C. C. Shah, if he can.

I now come to clause 5. Shri
Chatterjee brought his legal acumen
-to bear on this clause. He said that
we ought to have the word “wilfully”
inserted and to that extent he support-
ed Shri Tulsidas Kilachand. I know
Shri Chatterjee is a very soft-hearted
person. He attacked Shri Tulsidas
Kilachand in the earlier part of his
speech, but by way of appeasement
he applied some soft ointment and
supported Tulsidasji on this clause.
Shri Chatterjee ignored the very pur-
pose of this clause. I know that the
English law applies only to that cate-
gory of persons who wilfully and
knowingly commit a default. But our
Finance Minister and the Joint Com-
mittee proposed to spread their net
wider. The difference contemplated
here Is indentical with that between
connivance and consent. Taoke, for In-
stance, a concrete case. Under the
different provisions an officer in charge
will have to submit certain statements.
A man who knows his responsibilities
may be negligent. .It may not be in.
nocent neglience; but he knowlingly
avoids that part of his duties. If Gov-
ernment is expected or authorised or
enabled to exercise supervision and
control as effectively as possible, even
thiz has to be made punishable.

In England the shareholders are
more competent; in other countries
the shareholders are more competent.
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In our country, unfortunately, the
shareholders are not yet alive to their
responsibilities and Government will
have to act as a sort of trustee on be-
hatf of these beneficiaries who are not
vigilant about their rights. Therefore,
I feel that the amendment of the clause
proposed by the Joint Committee is
perfectly right. It covers a larger tield
than is supposed to be covered by
section 440 of the English Act and to
that extent I say the Joint Committee
has acted very wisely. It is no use
quibbling over words, “Wilfully”
means a more deflnite state of know-
ledge and purpose of having to do a
thing. In England even lesser as-
pects of this matter are taken into
consideration and made penal.

Then I would like to say a few
words about the amendments which
have been proposed by my hon. friend
Shri Basu. ;

Bhri U. M. Trivedl: Does “knowing-
1" mean “intentionally”?

Shri 8. S. More: It all depends upon
the surrounding circumstances. I can-
not reply to hypothetical questions.
The facts of a particular case will
give us the foothold for interpretation.

Mr. Deputy-Speaker:
need not be intentionally.
Shri §. 8. Moré: May not be.

Mr. Deputy-Speaker: Even less than
intention is enough to make him
guilty.

Knowingly

Shri S. 5. More: We have got simi-
far expressions even in the Penal Code.
T will be for the courts to interpret
if the facts come within the category
of knowlngly, or within the category
of “wilfully” or within the category of
dishonesty. These are not matters
which can be replied to in a wvague
mamner on the floor of the House, but
my hon. friend Shri Trivedi will have
1o wait for some concrete case to
come up in which he will get all the
material for the purpose of seeing
what the limits of the word “knowing-
by" and what the limits of the word
“Intentionally” are.
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My hon, friend Shri Basu has moved
two amendments, Nos, 324 and 330,
which contradict each other. I can-
not understand why he should make
a distinction between the managing
agents on the one hand and the Secre-
tarles and Treasurers on the other, I
would rather support him as far as
one-fourth percentage 1s concerned.
But this should be made equally appli-
cable to the Sécretaries and Treasiirers
and the Managing Agents.

Regarding the composition of a
company, my hohi. friends Shri Asoka
Mehta and Basu raised the question of
nationalising of the directors of the
companies. I mentioned this pomt
when I spoke during the discussion at
the consideration stage. Of course,
the Finance Minister was not pleased
to reply to that part of the debate.
We cannot expect mum to reply to
every part of the debate. We are
not very particular about his reply n
words. If he introduces some amend-
ment by which he will be giving con-
crete effect to our suggestion—in fact
it 1s not our suggestion, it is the demand
of the public—we would be satisfied.
The Bhabha Committee was much
more dominated by the capitalistic in-
terests than by persons who believe
in socialistic approach. They were
particular to draw the attention of
Government to this particular matter,
I they have done that necgssary duty
of drawing the attention of the Gov-
ernment, it is for the Government to
sée how they react to that suggestiom,
I think a necessary amendment to that
effect will be heartening. Everybody
stands here for a socialistic pattern on
this particular Bill and on every mea-
sure which is of social importance,
which takes fhe country towards some
further stage in progress. We are not
split up here as Government on the
one side and Opposition on the other.
These barriers become thin and are
eventually removed. We are here as
exploiting capitalists on the one side
and those who want to save the coun-
try from the clutches of the capitalists
on the other. It is not Government
on the one side and the Opposition on
the other, but thos¢ who stand for
capitalism like Shri Tulsidas.....
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Mr. Deputy-Speaker: He sits for
capitalism.

Shri S, 8. More: He looks like sit-
ting, virtually he stands for capita-
lism. My submission is this. I make
an earnest request to the Finance
Minister to take that matter also into
consideration. When a highly indus-
trialised country like America and &
country like Switzerland, which is in
a more.advanced stage of development
than India, have done it, it is time for

, us to.do something of that sort. 1
have no quarrel with foreign capital.
Let it come. But, let it come under
gome effective strings of our Govern-
ment and of the people.

Mr. Deputy-Speaker: Shri Jhun-
jhunwala. How long would the hon.
Minister like to take?

Shri C. D. Deshmukh: About half
an hour.

Mr. Deputy-Speaker: This group
will be finished by 3-30.

Shri K. K. Basu: There is no need
%o extend the time.

Mr, Deputy-Speaker: There is no
need to extend the time.

Shri Jhunjhunwala (Bhagalpur
Central): On the first reading of the
amendments moved by the Finance
Minister and my hon. friend Shri C.
C. Shah, it may appear that it is
somewhat harsh to the private sector
if there is such a definition of as-
gociate, relative, etc, But, no further
defence is required far these defini-
tions, after I heard Shri Tulsidas sey
that he can give selling agency to his
son if he is financially separate. This
shows how the private sector has
been working in the past. I do not
know what other methods they will
find out in order to get over this
definition also. I do not want to say
anything further in defence of the
Finance Minister's amendment and
that of Shri C. C. Shah. Really it is
the background of the private rector
which has compelled the Finance
Minister to bring in such an amend-
ment, and if it works any hardship
in anv way. it is not the Finance
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Minister who is to. be blamed, but it
is the private sector. I shall only
appeal to the private sector, as Shri
N. C. Chatterjee said, to have some
honourable traditions in their sector
and put their house in order before
they find fault with the Government.

So far as clause 5 is concerned,
there has been so much of legal dis-
cussion about the word ‘wilfully’ not
occurring so far as an officer is con-
cerned and its occurring so far as
those who authorise or permit such
‘default. I do not know who is sup-
posed to authorise or permit such a
default. My hon. friend Shri S. S.
More said that it is the shareholders
who authorise or permit such a de-
fault. It is true that so far as the
shareholders as a body are concerned,
they, by their resolution, appoint the
managing agent. If my supposition
is right, it is the managing agent who
wilfully authorises or permits such a
default, non-compliance, failure, re-
fusal or contravention and the officer
who is in default is subordinate to
that authority, I mean, the managing
agent. On that supposition I say that
the word ‘wilfully’ should be there in
the previous instance, Because, [
know of cases where the officers who
are working under managing agents
are compelled to do particular acts in
a particular way though they do not
want to do like that. Under such
circumstances I would suggest that
the word ‘wilfully’ should be there.

So far as the amendment of my
hon. friend Shri K. K. Basu, No. 351
is concerned, he wants to put in those
words in connection with officers. 1If
it is to be put in at all, it should be
in line 16, The conly plea for such a
change is that, as I have said, it is
not that the officers who are working
under the managing agents, do any-
thing wilfully. They may be doing
that; there are many who are doing
that. But, then, there are certain offi-
rers who helplessly have to do so under
direction or sauthorisation or permis-
sion of their managing agents. As
such, I would suggest that the word
‘wiltully’ should occur so far as the
first portion is concerned, while it
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should be removed from the second
portion.

Shri Morarka (Ganganagar-Jhun-
jhunu): I want to speak only on one
clause, namely clause 7 of this Bill
The heading of that clause is, Inter-
pretation of person in accordance with
whose  directions or instructions
directors are accustomed to act. The
hon. Member who spoke yesterday at
great length objected to this clause.
He advocated that this clause should
be removed altogether from this Bill.
If this clause is removed from the
Bill, what would be the effect of
that? Let me consider that first. If
this clause is removed, the effect
would be, if some professional per-
sons render their advice to the com-
pany for doing certain things in the
company, and if the directors act ac-
cording to that advice, those profes-
sional persons would also be roped
in. In order to give exemption to
these professional people, this clause
7 is put in here. From the arguments
of the hon. Member, I find that his
objection is a little more substantial
than this. He says that if this clause
exists, in practice, it would be very
difficult to find out the persons ac-
cording to whose instructions the
directors are supposed to act. He
says that it may be very difficult in
actual practice for anybody to ascer-
tain whether a particular board of
directors in a particular company are
or are not acting according to the
directions of a particular person or
whether the board of directors is oris
not accustomed to act according to
the direction of somebody else. This
matter was discussed at great length
even in England. This provision
which we have made is a copy of
sub-section 2 of section 455 as it
stands in England. There, the neces-
sity for this provision arose on ac-
count of two reasons. Firstly, they
say that there are directors who are
not shareholders themselves, ‘The
real shareholders are outsiders. They
merely nominate the directors. The
real seat of power is somewhere else.
The directors are only the nominees
of the shareholders and they act
pnly according to the wishes of the
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shareholders who do not come on
the board of the company, but who
remain outside, These directors who
are only the creatures of such snare-
holders, carry out the wishes of the
shareholders, in which case, where a
liability arises, the shareholders
where the power really resides, es-
capes and the directors who are
creatures are roped in, In order that
this may not happen, it was the re-
commendation of the Cohen Com-
mittee which was followed there, and
again it was the recommendation of
the Bhabha Committee—which we
have followed here—that these peo-
ple should also be roped in
Secondly this may also happen because
of the nominee shareholding.

Arother thing is when the directors
of a company act even under some-
body else’s direction or instructions,
then,ina]lthesemtheydo not
become responsible merely because
they are acting on somebody else’s
advice. Our Bill has laid down that
it is only in six cases that they would
be answerable. If you kindly see
the clauses you will find that there
is ample justification for including
this provision there. The clauses are:
161, 254, 302, 306, 369 and 535.

Clause 161 deals with the penalty
for failure to submit their annual re-
turns. If the directors fail to submit
the annual returns under the instruc-
tions of somebody else, then it is
natural that that somebody else
should be held responsible and not
these people.

Clause 294 is one which prohibits
the giving of loans to a director. If
the loan is prohibited, but if the
directors are only the creatures of
others and the real holders or the
real ownersof the company are given
loan, the purpose of the section wou'd
be defeated, Therefore, it is felt
that those people should also be pro-
hibited from getting & loan from the
company, because in fact they are
the de facto directors, though the de
jure directors are different. It is
thought that these de facto directors
should not get the loan.
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[Shri Morarka]

‘Clause 302—disclosure to be made
in the register of directors, managers,
managing agents etc., particularly of
the persons who are the directors,
their residence, profession and so on
and so forth. In such cases also if
the real seat of control is somewhere
else, with somebody else, then the
address of the person who is the real
owner of the company should also be
disclosed. :

Clause 306 requires the disclosure
of the shareholdings of the directors.
The shareholdings of directors who
are only the creatures of others, will
be very nominal. Therefore, the hold-
ings of those persons who have the
power to enter into the contracts and
to control the company, must be dis-
closed so that Government may know
who are the real owners or proprie-
tors of the company.

Clause 369 is again the same thing
ag 302, that is, loans to managing
agents. Here also the same principle
applies.

Clause 505 deals only with offences
commitied by the officers in a com-
pany which is in ligquidation.

These are the only six clauses where
the expression “person in accordance
with whose direction or instructions
directors ' are accustomed to act”
occurs in the company law. There-
fore, the objection which the hon.
Member raised yesterday stating that
this is a vague provision and would
not work and would create practical
difficulties, does not stand to very
sound reasoning, more so because out
of the six clauses, in three clauses
Government itself would say: this is
the person under whose instructions
you are working. In other cases, it
may be difficult for the outsider to
know under whose instructions &
particular director is working, but
the directors themselves would know.
What the practical difficulty is [ can-
not understand. Therefore, 1 recom-
mend that this clause should be re-
tained as it is. There is no case at
all for removing this provision from
the Bill.
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Shri C. D. Deshmukh: Many of the
arguments which have been raised
against my amendments have been
dealt with ably by hon. Members not
only on this side of the House, but
also on the other, and I shall only try
to reinforce them in dealing witk
them. 1 particularly like the observa:
tion of Shri Asoka Mehta that it was
the speech of Shri Tulsidas itself
which convinced him that the amend-
ments that I had proposed were right,
because it threw a flood of light on
the attitude of the business com-
munity in general towards this
matter.

Shri Trivedi has talked of the con-
ception of honesty of the ordinary
man. Well, my only answer is: we
are not dealing here with ordinary
men. They are men who are extra-
ardinary in their talents as well as in
the mode of life which they have
adopted, and in many cases we have
proof of a very large incidence of
malpractices in this particular res-
pect. And therefore it is not right
that we should turn a blind eye to
them and have a pitiful kind of faith
in the honesty of the ordinary man.
As another speaker said, what we are
dealing with here is the ubiquitous
benamidar. Whenever you prohibit
anything, then there are smart people
who try to do that prohibited thing
in the name of somebody else. We
meet the benamidar almost every-
where, and we certainly meet him in
the business world, and it is against
him that all this widening network is
cast.

Mr. Deputy-Speaker: Why not adopt
one argument that all these gentle-
men are dealing with public money?

Shri C. D. Deshmukh: I was coming
to that.

1 looked up the definition of
“nepotism” in the Concise Oxtord
Dictionary. It means, no doubt
favour from holder of patronage to
relatives. Then there is a little note
in the bracket: originally from—I will
not name, he was a high dignitary—
whose illegitimate sons were called
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nephews. That is the origin of this,
and all that seems to be based on a
man’s affectionate nature towards his
relatives.

Bhri C. D, Pande (Naini Tal Distt.
cum Almora Distt.—South West cum
Bareilly Distt.—North): Whether they
are legitimate or not.

Shri C. D. Deshmukh: We feel there
is likely to be a conflict of loyalties.
I would go to some length in agreeing
with Shri Trivedi that we should not
suspect the honesty of the common
man including all men in business,
but we should certainly recognise the
frailty of human nature. The frailty
that led originally to nepotism also
shows itself in other directions, and
one is apt to judge somewhat indul-
gently one’s own relatives. There is
a saying in Marathi:

WYY &7 AT qET & FE

. Which means: “This is my golden
darling, and that is somebody’'s brat”.
And it is this exireme faith in one’s
golden darling that we are trying to
protect companies from In other
words, it might be a very good busi-
ness proposition, but we say we will
mot put that burden of judgment on
that’ managing agent, because we do
not know whether he will be able to

men in public affairs, as you said, or
men in business affairs should not be
c;lhdupot:lhjnigathmm ) 13
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very good reason. And for the same
reason, whether it is Government or
whether it is members constituting
the Government, it is a very good
rule that one should not try to judge
either one's own relatives or, what is
commoner in the case of Government
servants, people who are round us.
Indeed, the hon. Member ought to be
happy that we have not cast the net
as wide ag Shri More advises, because
in the case of members of Govern-
ment we do not trust them to make
appointments. We have constituted a
separate body called the Public Ser-
vice Commission, because the natural
tendency is, say for a Minister, only
to know of the worth and merit of
the people who surround him. I have
no doubt that in many cases they are

ence that in & joint family, the
first cousins have separated, then that
earlier presumption of an indulgent
judgment might not hold. That is
why we have suggested in all censci-
ence that they might be excluded.
3 P

Mr. Deputy-Speaker: The word
‘cousin’ is there, in the general rule.

Shri C. D, Deshmuklx: There is an
amendment to that. Hon Members
spoke about the amendment. It is
only a sort of evidence that we are
trying to be fair In this matter and
not wish to clutter up business too
much, because undoubtedly Shri S. S.

" More wanted us to go too far. He

obviously is a person with whom
u;qﬂ the whole world must be his
ﬁmily. He is & very cheerful per<on
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Shri S, S, More: That is the soul of
our philosophy.

shri C. D. Deshmukh: He is reflect
ing his general amity and importing
that into the discussion of this Bill.
But he has not shown that kind of
amity towards his own community.
In other words, he is thinking of their
potentialities in a static kind of way.
I say that in future one expectz that
all kinds of communities and all kinds
of States in this country will be able
to enter in more and more these
arcana of business, and that it will
not be confined to certain traditional
classes. And we shall feel wvery
happy if in some measure, this Bill
enables other people to enter into
business. Therefore, I say one need
not consider the provisions of this
Bill only in the light of which com-
munities are taking part in which
business. Omne ought to regard the
possibility of the sphere widening
over therest of the community. That
is all I should like to add to what I
have said and to what other Members
have said in regard to this, except the
constitutional point.

I really cannot see where the Con-
stitution comes in, because all reason-
able restrictions can be put, whether
on public servants or whether on acti-
vities which we might regard now as
activities of great public significance.
In both these cases, I think it is open
to the House to provide for reason-
able restrictions; and that is what we
think we are doing. Therefore, I do
not believe that we are violating

either the spirit or the letter of the
Constitution.

So far as that particular expl
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this reciprocal brother-in-lawship so
t. speak. L . say sc.ncbody is my
brother-in-law, he is my sister’s hus-
band; the other way round, it is his
wife's brother; but it comes to pretty
much the same thing. Therefore, we
thought that that explanation is neces-
sary.

Now, I come to the amendments
suggested by Shri K. K. Basu I
think there is some force in what he
says. If our objective is to see that
neither the managing agent nor any-
body who is able to influence the
affairs of another company gets a
contract, then we must ensure that
we do stop u person who really has
control. That is to say, it begins at a
stage where control becomes a practi-
cable proposition. If we put it at 76
per cent, you would say, the ceiling is
50 high that almost anyone will escape
under it. You may as well have fifty
other definitions, but all possible as-
sociates and all possible relatives will
get under that umbrella of 75. If is
true that 51 per cent is an absolute
majority. But we know from our
own experience here as well as ex-
perience elsewhere that things are not
decided by that absolute majority.
When we say that things are decided
by majority, statistically, we might
ourselves be deciding things by
per cent. majority, or if wedecide

* things today, it might be even ten per

cent—I do not know, what it will be
—or very much less. Therefore, I
consider that what he has suggested—
1 would like to add one remark be-
fore 1 complete this sentence. As I
said,-we did not stray so far know-
ingly -and wilfully from the original
tu,ggsnon of the Bhabha Committee,

tion is concerned, it has been ‘there
from the original Bill. It does look
odd, but it does extend the net a
little wider. That is to say, where a
person is an associate, he may be an
associate by virtue of a certain voting
strength, but the other person reci-
procally is an associate, and thet con-
dition may not obtain. Some of these
anomalies are unavoidable, but we
do not wish to take any chances with

that only applied to a diree-
tor. Now, we have enlarged that sec-
tor to director and his partner and
various other people. Therefore, we
thought that instead of one-fourth,
they could muster 51 per cent. But
what we are concerned with is the
exercise of effective power, and there-
fore, I am prepared to accept the

_compromise which BShri K. K. Basu

has suggested. And I would accept
his amendments Nos. 322 and 324 J
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do not wish to accept his amendment
No. 330 as it stands. If ne is agree-
able wo one-third there also for the
sake of symmetry, then we might, if
you would kindly permit him to
change.....

Shri K, K, Basu: That is a compro-
mise formula.

Shri C. D. Deshmukh: In amend-
ment No. 330, with your permission,
he can amend it from one-fourth to
one-third. Then, 1 am prepared to
Bccept amendments Nos, 322 and 324
as they stand, and amendment No.
330 as amended. That, I think, will
help me also incidentally to dispose
of the charge that Shri C. C. Shah is
deputising for me. I can now prob-
ably say that Shri K, K. Basu is also

. deputising for me,

Shri 8. S. More: Then you will have
to devise not only socialistic pattern
but also communist pattern.

Shri C. D. Deshmukh: That is right.
Shri K. K. Basu: Do not do that. If

1 have to deputise, that will be
against me.
Shri C. D. Deshmnokh: What hap-

pens is that we put forward certain
amendments, Sometimes, hon. Mem-

bers discuss them on the floor of the

House, Certain other hon. Members
come to me and say, are you sure
that this particular thing has been
included.

Shri K. E. Basn: You can accept
amendment No. 334 also. There also,
it is the same thing. It applies to
secretary and manager.

Shri C. D. Deshmukh: Wherever
this one-fourth has‘ been mentioned,
1 am prepared to accept one-third.
As I was explaining, it is open to any
‘Member to come and say to me, in-
stead of taking up the time of the
‘House, well, I think, this particular
thing has been missed out in your
amendment. If I have already shot
my bolt, I say to him, all right, you
go shead and give notice of that
amendment. Therefore, Shri 8. S.
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More need not draw any profound
inferences from this,

Shri §. S. More: I shall request the
Finance Minister not to take this
particular remark too seriously.

Shri C. D. Deshmuokh: I am not
taking it too seriously.

Shri K. K. Basu: They are coming
from the same State; so, it is a
family quarrel.

Shri C. D. Deshmukh: It is not a
quarrel.

I only added another deputy. That
is all.

Ag regards clause, 2, there was
some discussion about sub-clause (b),
and body-corporate and so on. Which-
ever way you do it, there is some
slight anomaly. If we made it a
body-corporate with less than 50 mem-
bers, then the position was that in a
private limited company of, say, 49

bers, that cl applied. Then,
the next thing for that private limited
company might have been to turn
itself into a public limited company
and escape that. On the other hand,
I do recognise that if someone wants
to escape the mischief of that parti-
cular provision, then all that he has
to do is to raise the number, and add
on a few members, and then escape
the clutches. Either way, there is a
little loophole,

But I feel that this is meant for
managing agencies which are body-
carporates. We are not here dealing
with all kinds of companies. We are
dealing with managing agencies which
are body-corporates. Managing agen-
cies with thousands of members—I
believe the one has about 2,000—are
not unknown. Statistically I should
imagine the large majority of manag-
ing agencies would be small well-knit
body-corporates of 50 members or
under. That is why we are providing
for the case of these private !imited
companies and also body-corporates of
lesg than 50. I think I have now

_ dealt with most of the points.
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Mr. Deputy-Speaker: What are the
amendments that the hon. Minister is
accepting?

Shri C. D. Deshmukh: I am not
accepting any other amendment except
amendments Nos. 322....

An Hon. Member: What about Shri
C. C. Shah's amendments?

Shri C. D. Deshmukh: 1 am accept-
ing all the amendments of Shri C. C.
Shah.

Shri C. C. Shah: They are amend-
ments Nos. 325, 331 329, 333, 335 and
337.

Shri C. D. Deshmukh: I gave them
all in my speech yesterday.

Shri Bansal (Jhajjar-Rewari): They
are all odd numbers.

Mr. Deputy-Speaker: It is only for
the purpose of putting them to wvate,
that I wanted to know the numbers.

Shri C.. D. Deshmukh: In my
speochyslerdny I gave the num-

Mr. Deputy-Speaker: 1_ bave noted
them.

nﬂc.n.m .and today
1 t Num and
mmmmn&,m;ect to the
change from ‘one-fourth’ to ‘one-third’.

Shri K. K. Bamy: If Shri C.° C.
Shah’s amendments are accepted, my
mendmenu alsg should be related to

t.

§hri C. D. Deshmakh: That is right.

That is all that is pecessary for me
to say on this subject. I am quite
sure that the general spirit of it is
acceptable to the Houyse, that we
should try, as far as possible, to see
that no loopholes are left in
to the observance of these five or six
important sections whlehhmuw
named.

i
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Now, we come to this question of
“knowingly and wilfully'.....

Shri Asoka Mehta: What about
Indian directors in foreign companies?

Shri C. D. Deshmukh: Yes. There
it is a matter of policy. It is a policy
which is connected with our whole
policy of foreign investment. it is a
matter on which we have had differ-
ences of ,"-wlthM bers op-
posite on many an occasion, and I
have suggested that really the whole
subject ought to be considered some-
time or the other, so that Government
can announce their policy afresh.

Mr. Deputy-Speaker: Is it consi-
dered that not even a single director
of such a company is an Indian?

Shri C. D. Deshmukh: I am not
giving my opinion. As a matter of
fact, if one studies the statistics, one
would probably find that almost
every company of note has already
got an Indian director. In other
words, there are certain changes
which are coming about without our
legislating for them. Take the case
of Indianisation. There ware certain
countries where there are laws to the
effect that a certain proportion of
nationals should be recruited by for-
eign companies there. We do not
have laws of that nature. There s
no reason why we should have all
that here. Similarly in the csse of
control, in certain countries no for-
eign companies are allowed to have
more than 49 per cent. in any cerpors-
tion. We take, as hon. Members op-
pesite have said, a more pragmatic
view. In the case of the oil refineries,
we had to be content with less than
that—about 15 or 230 per cent. to our
nationals or ourselves. In each case,
we consider what the demands of the
situation are and then take steps ac-
cordingly either of admonition or a
certain amount of pressure or tender-
ing of advice. And we can see that
these changes are coming about, and
they are coming sbout in a way
which doss not frighten or scare away
foreign investors. It iy only a reflec-
tion of the gensral policy of non-vio-
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lence, so to speak, to which I referred
the other day, which Government are
following, and I feel that we shall be
justified in the end by the results of
this policy. So if hon. Members will
be patient, I think they will find that
the changes that they wish to bring
about by legislation today will be
coming about without inhibiting the
entry of foreign investment to the
extent to which we consider it desir-
able to have that particular foreign
investment.

Shri 8. 8. More: Does that mean
that it is a policy of non-violence in
regard to foreigners and violence in
regard to Indian companies, because
the whole Bill is nothing but vio-
lence?

Shri C. D. Deshmukh: That may be
the hon, Member’s opinion, because
he is of a violent nature. But when
1 made my statement, I said that non-
wiclence informed the whole of this
Bill. He might disagree with me; I
cannot carry on the argument further
with him.

Shri 8 S. More: Shri Tulsidas does
not sagree with him.

Shzi C. D. Deshmukh: As regards
kpowingly and wilfully’, I have neles
here which geem to indicpte that it is
not a phrase which is used very fre-
quently. So far as oyr legal advisers
are aware, it perhaps occurs only
here and also in English Acts, per-
haps in one or two places, and no
more. It is possible to hold that
“knowingly’ includes almost all the
elements of ‘wilfully’. On the other
hang, it is also possible to hold that
‘wilfully' has a certain element which
is lacking in ‘knowingly’. MNow, we
are p ing on the latter inter-
pretation, ‘knowingly and wil-
fully’ hag something more. In other
words, ‘willully’ imports a different
sense. I would give an illustration.
Suppose there is a boaxrd on Kings-
way saying that speed should not
exceed 30 miles ap hour. There is a
driver who goes at more than 30 miles
an hoyr. May be, he cannot stop his
car, may be the brakes are not work-
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ing. He knows he is breaking the
law. Therefore, he is knowingly
doing it; he is going at more than 30-
miles an hour. On the other hand,
there may be another dashing driver
who may say, ‘I will see what the
police can do at this point. I am....
....(may be an important person)
and I will see how they stop my car’.
I should say that he is breaking that
particular rule knowingly and wil-
fully, whereas the first person would.
be breaking it only knowingly. In-
deed, there is a third category, where
you are not expected to know even
whether you are breaking the law or
not. As soon as you break the law,
you are punished. For instance, if
you happen to put your foot on the
fire, it is bound to get burnt. There
is no question of saying, ‘I did not
know it was fire’. You do not have
to say, anyone who puts his foot
knowingly on the fire will have his.
foot burnt. Therefore, there are these
fine distinctions, and as I say, we are
proceeding on this, and there is some
support for this, that ‘knowingly and
wilfully' means a little more than
‘knowingly’.

Now, Shri N. C. Chatterjee, who
was here, made the point that if we
were following the English law, why
didn't we follow it fully? The
answer is very clear. In the English
law, there is only one category of
persons: ‘whoever does or authorises
or permits..... and so on—knowingty
and wilfully.....’, whereas we have a
distinction: ‘a man who does an act,
the man who authorises'—there is
verbiage there, authorises, permits
etec. But essentially, that is different.
In the case a man who commits an
act, we say it is syfficient if he knows
that he is committing it; there should
be no er burden of proof cast on
us not only to show mens rea but to
show evil intention, that is to say,
mala fide. You know that you want
to do something wrong. Not only do
you know that you are doing some-
thing wrong, but you want to do
something wrong. We do not wish to
cast the burden in this case on our-
selves. Therefore, a0 far as the man
who is doing an act is concerned, an
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(Shri C. D. Deshmukh]

officer in default who commits an act,
it is sufficient for our purpose if he
knowingly does it. Then we come to
the man, a director who has numer-
ous companies on his hand—shall we
say?—and someone has come to him
for s.gnature, He says, ‘will you
‘kindly sign this? This is all right'
“Then the director says, ‘I sign this’.
He certainly signs his name know-
ingly, but does he know the nature of
the transaction which he is authorised
4o put through? Therefore, we have
‘been a little generous to him. We say
that it should be necessary for us to
prove not only that he authorises
knowingly but he authorises wilfully
also. Now, the hon. Member wants
“wilfully’ to be added to the first
Ahing. On the other hand, other hon.
‘Members who say there is no distine-
-tion would want us perhaps to drop
“wilfully’ in both cases. If we were
to follow Shri N. C. Chatterjee, I
should be quite content to drop ‘wil-
fully’ from the second, so that it
would only be ‘knowingly’. In that
.case, I say that it will be a little
hardar on the man who authorises,
.and therefore, I would recommend
that we retain the clause as it is.

Then there is the point of deben-

tures which has been answered, I
think, very clearly by Shri N. P..

Nathwani. It is not a question of
4rying to include every single tran-
.gaction for short term loan: A deben-
-ture is certainly that, a loan on float-
ing assets and so on, but ‘there is a
“little more in it and that little more
is that it is one of a series of transac-
-tions. I do not think of just a deben-
-ture with one person; it is just like a
public issue of small transactions and
that I think is the difference. There-
fore, 'if there is any different category
.as bonds etc., so long as they have the
.game characteristics as a debenture
they will be treated as such. I do not
think there is any particular kind of
-threat which is feared by Shri Tulsi-
das.

There is a small point about my
amendment, No. 286. When I explain-
.ed it I said that we do not desire that
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2 cumapany which is a subsidiary by
all manifestations escapes being re-
garded as a subsidiary merely be-
cause certain techmcal conditions are
not fulfilled because the law of voting’
there in the parent company is some-
thing different. Therefore our inten
tion was not to confer an advantage
but to include in the definition of
“subsidiary” even companies which
did not satisfy our definition so long
as they satisfied the definition under
their law. That company would also
be regarded as subsidiary; that was
the object of amendment No. 286.

I come lastly to the amendment of
Shri Trivedi; the only one which, 1
think, in fairness, I should accept is
amendment No. 17. Our only justi-
fication for having that sub-clause is
that it was in the old Act. I am sur-’
prised that it has found a place in the
old Act since 1936. It seems odd that
after having taken care to specify the
courts in which all these matters may
be tried you neutralise that by saying
now that it does not matter even if it
goes to the wrong court. It seems an
odd kind of provision. I believe there
was some kind of qualification im-
plicit in it that it is the same kind of
court, like the High Court or the Dis-
trict court but at a different location.

Mr. Deputy-Speaker: I think it was.
of a different locality.

Bhri C. D. Deshmukh: It may mean
that instead of the Delhi Distriet
Court some other District Court like
the Aligarh District Court or some-
thing. But, that has not been made’
clear in it. There is no amendment

‘of that nature. It has been suggested

that we should say that this applies
only where no objection has been
raised as to wrong jurisdiction; but,
I do not see why we should put that
burden on a party. If we say that
we should have a thing tried before’
a particular forum, then there is no
reason why we should overlook that
if it hag gone to the wrong forum and '
I do accept the amendment, No. 17,
of Shri Trivedi, which results in the '
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omission of sub-clause (4) of clause
10.

There was only one last point
which has been dealt with by Shri
Morarka. I have nothing more to add
to it. He has explained very clearly
why this should be added.

Shri C. C. Shah: Only one word;
-you wanted to say about the amend-
ment regarding secretaries and trea-
surers.

Shri C. D, Deshmukh: I think I
ought to answer that. I thank the
hon. Member. I did say that I anti-
cipated that a new form of secretaries
and treasurers will come into being.
Shri Basu bases his argument on that.
Since we have our young men why
not they form themselves into a body
like that. I also said in my speech in
answer to a question put by an hon.
Member, “Do you want the managing
agents to be turned into secretaries
and treasurers,” “Yes, in that case
we should have got rid of our cough
without medicine.” Instead of being
managing agents they are willing to
accept lowering the remuneration
from 10 to 74 per cent. and they fore-
gc even the right to nominate two
directors on the board of directors. I
do not see why you should want to
interfere with a system of mandge-
ment which is not found to be dis-
honest or prejudicial to the interests
of the company. There may be many
managing agents, small men who may
be doing very well by their com-
panies but they say the future is un--
certain, we are quite content with T}
per cent. and we wish to turn our-
selves into secretaries and treasurers,
1 wish te give them the opportunity
to do so. Therefore, my object in im-
porting it into this chapter was only
to encourage, as I said earlier in my
speech, all sections of the community
to an increasing extent to take part
in the industsial and commercial
sphere. That is my reason for not
accepting his amendment in this
particular connection.

Mr Deputy-Speaker: I will put first
.of all, the amendments of the hon.
Finance Minister, all except the one

24 AUGUST 1955

Companies Bill 11134
relating to cousin because it has to be
amended.

Shri 5. S. More: It is No. 287.

Mr, Deputy-Speaker: There must
be some further amendment to this
amendment,

Shri C. D. Deshmokh: My amend-
ment is No. 287.

Mr. Deputy-Speaker: Is there any
amendment to that amendment? It
was said that cousins there may refer
to cousins germane and not to any
degree. Is that the intention of the
hon. Minister? Cousins may refer to
cousins of the first degree or of the
second degree.

Shri 8. 8. More: There is no amend-
ment to that,

. Shri C, D. Deshmukh: We are talk-
ing of first cousins.

Mr. Deputy-Speaker: It i t sai
here. is not said

_Shrlc.!).nahmmzlnehusee,
it is first cousins, I am referring to
clause 6(v). We have defined first
cousins,

_ Mr, Deputy-Speaker: The question
is:

Page 1, sub-clause (3),
_In line 29, after the word “partner”
insert the words “or relative”
The motion was adopted.
Mr, Deputy-Speaker: The question

is
Page 1, sub-clause (3),

In line 30, after the words “such
individual” insert the words *, part-
ner or relative”.

The motion was adopted.
Mr, Deputy-Speaker: The question

is

Page 1, sub-clause (3),

In line 38, after the words “any
such partner” insert the word “, re-
lative”. *

The motion was adopted.
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Mr, Deputy-Speaker: The question
is:

Page 2, sub-clause (3),

In line 3, after the word “manager;”
insert the word “and”.

The motion was adopted.

Mr, Deputy-Speaker: The question
is:

Page 2, sub-clause (3),

Inhnelo,ofmtthe words “any
such”.

The motion was adopted.
. Mr. Deputy-Speaker: The gquestion
is:
Page 2, sub-clause (3),

In line 10, after the weords “partner
or partners” insert “relative or rela-
tives”.

The motion was adapted.
Mr., Deputy-Speaker: The question
is:
Page 2, sub-clause (8),

In lines 10 and 11, omit the wards
“and any such”.

The motion was adepeed.

Mr, Deputy-Speaker: The question
i

Page 2, sub-clause (3),

In line 11, after “firm or firms;"
imzert “and private company or com-
panies;”

The motion was adopted.

Mx. Depuiy-Speaker: The question
is:

Page 2, sub-~clause (3),

In lines 11 and 12, omit the words
“and any relative of such individual;”

The maotion was adopted.

24 AUGUST 1968

Cempanies Bill 11136

Mr, Deputy-Speaker: The questicn
is: .
Page 2, suf-clause (3),

In line 16, after the word . “partner”
ingsert the words “or relative™.

The motion was adopted.

Mr, Depaiy-Speaker:
is:

Page 2, sub-clause (3),

In lines 17 and 18, after the words
“any such member” insert the words,
“, partner or relative”.

The motion was adopted.

The question

Mr, Deputy-Speaker: The questiom
is:

Page 2, sub-clause (3),

In line 21, after the word “partner™
ingert the word, “, relative”.

The motion was adopted.

Ms, Depuiy-Sgpesker: The gquestion

Page 2, sub-clause (3),

In line 32, after the words “partrer
orpartnm"imﬂtheworda“rdaﬁn
or relatives”.

The motion wes adopted

is:
Page 2, sub-clause (3),

In ¥ne 33, jer the wosds “and other
firm ar frms” substitute the words
“gther firm or firms and private com-
puyormpcdu;"
The motion was adapted.
Mr. Deputy-Speaker: The question
is:
Page 2, sub-clause (3),

In lines 33 and 34, omit tha wards
uYand any relative of any such mem-
bez”.

The motion wos edopted.
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Mr, Deputy-Spesker: The question
is:

Page 2, sub-clause (8),

In line 44, after the word ‘“thereot;”
ingert the words “any partner or
relative of any such director or
manager; any firm in which such
director, manager, partn\.-r or relative,
is a pnrmer

The motion was adopted.
Mr, Deputy-Speaker: The question
is:
Page 3, sub-clause (4),

In line 16, after the word “partner”
insert the words “or relative”.

The motion was adopted.

Mr, Deputy-Speaker: The question
is:

Page 3, sub-clause (4),

In line 18, after the words “any
such member” insert the words “part-
ner or relative”.

The motion was adopted.

Mr, Deputy-Speaker: The question
is:

Page 3, sub-clause (4),

In line 21, after the word “partner”
insert the word “relative”.

The motion was adopted.
Mr, Deputy-Speaker: The question
is:
Page 3, sub-clause (4),

In line 31, after the words “partner”
or partners” insert the words “relative
or relatives;”

The motion was adopted.
Mr, Deputy-Speaker: The question

is:
Page 3, sub-cl.auu 4),

In lines 31 and 32, for the words
“and other firm or firms” substiture
the words “other firm or firms, and
private company or companies;”

The motion was adopted
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Mr, Deputy-Speiker: The guestion
is:

Page 3, sub-clause (4),
In lines 32 and 33, omit the words

“and any relative of any such mem-
ber”.

The motion was adopted.

Mr, Deputy-Speaker: The question
is:

Page 3, sub-clause (4),

In line 42, efter the words “holding
company thereof;” insert the words
“sny partner or relative of any such
director or manager; any firm in
which such director or manager,
partner or relative, is a partner;”

The motion was adopted.

Mr. Deputy-Speaker: The question
is:

Page 4, sub-clause (15),

(i) In line 36, after the word
“notice” insert the word “requisi-
tion,” and omit the word “and”.

(ii) In line 37, after the words “and
registers”, insert the words “whether
issued, sent or kept in pursuance of
this or any other Act, or otherwise;”

The motion was adopted.
Mr, Deputy-Speaker: The question
is:
Page 6, sub-clause (30),

In line 6, omit the figures “616, 617,
618",

The motion was adopted.

Mr, Deputy-Speaker: The question
is:
Page 6, lines 4] and 42,

In sub-clause (40), for the words,
“or an Assistant Registrar”, substi-
tute the words “an Additional, a
Joint, a Deputy or an Assistant Re-
gistrar.”

The motion was adopted
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Mr. Deputy-Speaker: I will dispose
of clause 2. There are no other am-
endments of the Finance Minister to
clause 2. Mr. Trivedi is not present
here.

Shri 8. S. More; Mr. Shah's amend-
ments and Mr. Basu's amendments
may be taken together.

S8hri C. P. Deshmukh: These are
complicated. It is the number con-
cerned wherever necessary.

Mr. Deputy-Speaker: I . will put
Mr. Basu’s amendments first.
The question is:
Page 2, line 5,
for “one-half” substitute “one-third".
The motion was adopted.
_ Mr, Deputy-Speaker: The question
is:
Page 2, line 26,
- for ‘one-half’ substitute ‘“one-
The motion was adopted.

Shri K. K. Basu: Regarding my
amendments Nos. 330 and 334, instead
of one-fourth, it should be one-third.

Mr, Deputy-Speaker: All right.
Shri Basu's amendments Nos, 330 and
334 will have this further modifica-
tion that the figure one-fourth will
be converted to one-third. I am put-
ting these two amendments to the
vote, with this conversion.

The question is:

In page 3, line 26, for ‘“one-half”
substitute “one-third”.

The motion was adopted.

Mr, Deputy-Speaker: The question
is:

In page 3, lines 44 and 45, for “one-
half” substitute “one-third”.

The motion was adopted.
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Mr, Deputy-Speaker: I am now
putting to vote amendments Nos. 325,
327, 329, 333, 335 and 337, with the
consequential amendments arising out
of Shri Basu's amendments, carried
just now. Also, parts (ii) of amend-
ments Nos. 325 and 333 of Shri C. C.
Shah are the same as Government
amendments Nos. 260 and 267 respect-
ively, already adopted, I will put to
vote only parts (i) and (iii) of those
amendments.

The question is:

In page 2,

(i) line 38, before “any subsidiary™
add “(i)” and;

(ii) for lines 45 to 54, substitute:
“(ii) any other body corporate at any
general meeting of which not less
than one-third of the total voting
power in regard to any matter may
be exercised or controlled by any one
or more of the following, namely, the
body corporate and the companies
and other persons specified in para-
graph (i) above; and.”

The motion was adopted.

Mr, Denty-s;nnker: The question
is:

In page 3, lines 2 and 3, after “pri-
vate company” add *“or a body cor-

porate having not more than fifty
members”, :

The motion was adopted.
Mr, Deputy-Speaker: The question
is: '
In page 3, line 6, add at the end “or
body corporate”.
The motion was adopted.
Mr, Deputy-Speaker: The question
is:
In page 3,
(i) line 37, before “any subsidiary™
add “(i)” and;
(ii) line 42, before “any” insert
#(ji)™ and for lines 43 to 51, substitute:

“other body corporate at any gene-
ral meeting of which not less tham
one-third of the total voting power
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in regard to any matter may be ex-
ercised or controlled by any one or
more of the following, namely. the
body corporate and the companies and
other persons specified in paragraph
(i) above; and.”

The motion was adopted.
Mr, Deputy-Speaker:. The question
is:
In page 4, line 3, add at the end “or

a body corporate having not more
than fifty members”.

The motion was adopted.

The questi

Mr. Deputy-Speak
is:
In page 4, line 6, add at the end “or
‘body corporate”.

The motiont was adopted.

Shri K. K. Basu: Then 1 want
amendments Nos. 322 and 336, which
are basically the same, and 343 and
344, to be put together.

Shri M. C. Shah: No. 322 is carried
already. He is referring to No. 323
obviously.

Shri K. K. Basu: I am sorry; it is
328 and not 322. Let 328 and 336 be
put together.

Mr. Deputy-Speaker: It is not 323.

Shri K, K. Basu: I am not pressing
328 as that is covered by the Finance
Minister’s other amendments. Flease
put amendments Nos. 328 and 335 to-
gether, '

. Mr. Deputy-Speaker: The question

In page 3, line 6, add at the end “or
any relative of the member”.

The motion was negatived.
Mr, Depuiy-Speaker: The question
ia:

In page 4, line 6 add at the end “or
any relative of the member”.

The motion was negativeu.
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Shri K. K. Basu: Let amendments
Nos. 343 and 344 be put together
which relate to the deletion of the
words “body corporate”.

Shri C. C. Shah: There is a sub-
stantive amendment on clause 378,
that is amendment No. 236. Mr. Basu's:
amendments are merely consequen-
tial. As we were discussing clause 7,.
so here, if that substantive amend--
ment is carried, the amendment here-
will be consequential. For the pre-
sent, let them stand as they are. It.
will depend upon the decision on

‘amendment No. 236, just as we did’

in the case of clause 7.

Shri K. K. Basu: I have no objec-
tion if that be your ruling.

Shri C. D. Deshmukh: We shculd’
deal with the substantivé clause.
Amendments 343 and 344 may stand-
over until then.

Mr. Deputy-Speaker: Therefore, we-
cannotputclnuseztnthevu‘heofthe-
House.

Shri C. C. Shah: All sub-clauses:
of clause 2, except sub-clause (44)-
may be put to vote.

Mr. Deputy-Speaker: Clause 2 will’
stand over. After disposing of clause
7, I will come back to clause 2.

Shri C. C. Shah: That amendment is
to clause 378. I suggest that clause 2
may be passed except sub-clause-
(44).

Mr. Deputy-Speaker: I am not going "
to do that.

Shri 8. 8. More: It is a very long
journey!

Mr. Deputy-Speaker: I shall now:
put all the other amendments, except-
ing No. 323 of Shri Basu not pressed’
and Nos. 343 and 344 by the same-
Member held over till we come to-
clause 378.

The question is:

Page 1,

for line 14, substitute:

“additions, omissions and modifica--
tions"-

The motion was negatived.
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Mr, Deputy-Speaker: The question
is:

Pages 1, 2 and 3,

omit lines 24 to 33, lines 1 to 54 and
lines 1 to 10 respectively.

The motion was negatived.

} Mr, Deputy-Speaker: The question

as

(i) Pages 1 and 2, lines 31 to 33
sand lines 1 to 12 respectively,

+ omit all the words after the word
“’partner”;

«(ii) Page 2,

-omit lines 13 to 34;

«(iii) Page 2,

-omit lines 35 to 54;

(iv) Page 3,

omit lines 1 to 10; and

(v) Pages 3 and 4,

omit lines 11 to 51 &nd lines 1 to §
Tespectively.
’ The motion was negatived.
Mr. Deputy-Speaker: Amendment
No. 147 is the same as No. 253 and
No. 148 is the same as 258, both al-

ready adopted. So they need not be
put.

Now, 326: The guestion is:

Page 2, line 54,
" add at the end “Jor any body cor-
porate in which any member of, or
any person connected with the
Managing Agents is a director and™

The motion was negatived.

Mr, Deputy-Speaker: The gquestion
is:

Page 3,

omit lines 7 to 10.

The motion was negatived.
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Mr. Deputy-Speaker: The question
is:
Page 3, lines 30 and 31,
after “members"” ingert:
“and/or any relatives thereof”
The motion was negatived.
Mr. Deputy-Speaker: Amendment

No. 150 is the same as No. 266 al-

ready adopted. So it need not be put.
Now No. 332.

The question is:
Pages 3 and 4,

omit lines 34 to 51 and 1 to 6 res-
pectively.
The motion was negatived.
Mr, Deputy-Speaker: The question
is:
Page 4,
omit liied 1 to 6.

The tion was tived.

Mr, Deputy-Speaker: The question
is:
Page 4,
omit lines 7 to 9.
The motion was negatived.

Mr, Deputy-Speaker: The question
is:

Page 4,

(i) line 28,

after “debenture stock” ingert “and”
(ii) lines 28 t8 30,

omit “and any other securities of a
company, whether constituting a
charge on the assets of the company
or not;”

The motion was negatived.
Mr, Deputy-Speaker: The question
is:
Page 4, line 31,

after “person” insert “substantially”
The motion was negatired.
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) Mr, Deputy-Speaker: The question
is:
Page 5,
omit lines 1 to 6.
The motion was negatived.
Mr, Deputy-Speaker: The question
is:
Pages 5 and 6,

for lines 46 and 47 and lines 1 to 7
respectively, substitute:.

‘(30) “officer” includes any direc-
tor, manager or secretary;’

The motion was negatived.
Mr, Deputy-Speaker: The question
is:
Page 6, line 8,
O‘ﬂtl‘.t "536“
The motion was negatived.
Mr, Deputy-Speaker: The question
is: '
Page 6, line 8, and wherever they
occur in the Bill,

for “officer who is in default”
substitute “delinquent officer”

The .motion was negatived
Mr, Deputy-Speaker: The question

is
Page 6,
omit lines 43 to 45.
The motion was negatived.
Mr, Deputy-Speaker: The question
is:
Page 6, lines 43 to 45,

for “any one who is related to such
person in any of the ways specified
in section 6, and no others” substitute:

“any one who is a spouse or i3 re-
lated in the first degree and mno
others”

The motion was negatived.
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Mr. Deputy.Speaker: We shall fol-
low the suggestion of Shri C. C.
Shah. Sub-clause (44) will stand
over until we go to clause 378. All
the other sub-clauses will be put to
the vote of the House now.

The question is:

“That sub-clauses (3), (4), (15),
(30) and (40), as amended, and eub-
clauses (1) and (2), sub-clauses (5)
to (14), sub-clauses (16) to (29), sub-
clauses (31) to (39), sub-clauses (41)
'to (43) and sub-clauses (45) to (50)
of clause 2 stand part of the Bill”

The motion was adopted.

Sub-clauses (3), (&), (15, (30)
and 40, as amended, and sub-clauses
(1) end (2), sub-clauses (5) to (14),
sub-clauses (16) to (29), sub-clauses
(31) to (39), sub-clauses (41) to
(48) and sub-clauses (45) to (50) of
clause 2 were added to the Bill.

Mr. Depuaty-Speaker: We will come
back later on to sub-clause (44) and
then put the clause as a whole to the
vote of the House. The amendments
Nos. 343 and 344 also will stand over.
All the other parts of clause 2 have
been adopted. There is now an am-
endment. use_§—No. 285, moved
by the Government. I shall put it to
the vote of the House.

The question is: .

Page 8, sub-clause (1) (ii) (f), lines
2 and 3, :
~ for the words and figures “in a Part
B State at any time before the first
day of April 1951, substitute the
words and figures “in the merged
territories or in a Part B State or any
Part thereof, before the extension
thereto of the Indian Companies Act,
1913 (VII of 1913)".

The motion was adopted.

Mr. Deputy-Speaker: I shall now
put the other amendments to clause
Sd.”_;Anmdment No. 30.

The question is:

Page 8, omit lines 31 to 34.

The motion was negatived.
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Mr. Deputy-Speaker: Amendment
No. 94 is the same as No. 30 negatived
just now. So that is also deemed to
be negatived.

The question is:

“That clause 3, as amended, stand
part of the Bill™

The motion was adopted.

Cla 3, as amended, was added
to the Bill

Mr. Deputy-Speaker: There is oné
amendment to clausg 4 by the Finan-
ce Minister—No. 286.

The question is: i
Page 10, new sub-section (6),

After line 8, add the following sub-
clause:

“(6) In the case of a body corpo-
rate which is incorporated in a coun-
try outside India, a subsidiary or
holding company of the body corpo-
rate under the law'of such country
shall be deemed to be a subsidiary of
holding company of the body corpo-
rate within the meaning and for the
purposes of this Act also, whether
the requirements of this section are
fulfilled or not”. .

The motion was adopted.

Mr. Deputy-Speaker: I shall now
put the other amendments.

The question is:
Page 8, line 39,

for “controls the
substitute:

composition”
“has a right to nominate or elect
one-third of the membership”
The motion was negatived.

Mr, Depniy-Speaker: The question
is: .

Page 9, line 25,
omit “or by a subsidiary of it”
The motion was negatived.
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Mr. Deplit’l-Snealer; The question
is:

“That clause 4, as amended, stand
part of the BillL”

The motion was udopf.eq.

mended, was added
to the Bill.

Mr, Deputy-Speaker; Are there any
amendments to clause 5 which any
hon. Member wants to press?

Shri Tulsidas; I want to press 154.
] Mr, Deputy-Speaker: The question
is:
Page 10, line 14,
after “knowingly” insert “and wil-
fully”.
The motion was negatived.

Shri K. K. Basu: [ want to press
352; 1 do not press 351.

Mr. Deputy-Speaker: I think it is
only to counter-balance it; is it not?
And make them both guilty.

The question is:

Page 10, lines 15 and 16, omit “and

The motion was negatived.

Mr, Deputy-Speaker: The gquestion

is:
“That clause 5 stand part of the
Bill."— e
The motion was adopted.
Clause 5 was added to the Bill.

Mr. Deputy-Speaker: To clause 6,
there is an amendment by Govern-
ment—No. 287.

The question is:

Page 10,

in line 29, after the word “grand-
parent”, insert the words “provided
the cousins are members of a Hindu
Joint family whether governed by
the Mitakshara, the Dayabhaga, the
Marumakhathayam, the Aliyasantha-
na or any other system of law.”

The gw:.a
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Mr. Deputy-Speaker: I shall now
put the other amendments to this
clause.

The question is:
Page 10,
after line 26, insert:

“(iiia) as sons-in-law or daughters-
in-law or as brothers-in-law or sis-
ters-in-law”

The motion was negativel
Mr, Deputy-Speaker: The question
is:
Page 10,

omit lines 28 and 29.
The motion was negatived.
Mr. Deputy-Speaker: The question
is:

“That clause 6, as amended, stand
part of the Bill."” '
i The motion was adopted.
| Clguse 6, as amended, was added
/ to the Bill
) Mr, Deputy-Speaker: The question
is:
“That clause 7 stand part of the Bill.”

The motion was adopted.
Clause T was added to the Bill.

Mr. Deputy-Speaker: There is au
amendment of Shri Trivedi to clause
8—No. 15.

The question is:

Page 10,

after line 44, add:

*Provided that the company is
given seven days notice to show
cause against such declaration being
made and no such declaration shall

be made till the company has been
heard.”

The motion was negatived.
_ Mr. Deputy-Speaker: The question
N L H
\ “That clause 8 stand part of the
\Bill.” —_—
The motion was adopted.
Clause 8 was ‘added to the Bill.
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Mr. Depnty-Speaker: We now come

to clause 9. There is one amendment
to it.——m—

The question is:
Page 11, line 3,

after “shall” insert:
“at once come into operation and"

The tion was tived

Mr. Deputy-Speaker: Hereafter, T
think it is necessary for me to deve-
lop a convention. A number of am-
endments are tabled in the House. Tt
is also indicated that they are moved
but later on hon. Members are not
here. It is unnecessary for me lo ask
for the leave of the House to with-
draw them; the hon. Members are
not also present even for withdraw-
ing and I cannot move for leave.
Therefore, I may have to putit to the
vote of the House and waste the time.
Therefore,sall the other amendments
if they are not put to the vote of the
House and if the hon. Member "con-
cerned is not here—I will take it for
granted that he has asked for the
leave and he has got the leave of the
House to withdraw those amend-
ments. We will establish that con-
vention.

The queskion is:
“That clause 9 stand part of the'],l
BilL" :
The motion was adopted. !
Clause 9 was added to the Bill

Mr. Deputy-Speaker: We now come
to clause 10.

Shri U, M. Trivedi: Amendment
No. 16. :

Mr. Deputy-Speaker: Does he want
me to put his amendment No. 1f
first? 1 think the hon. Minister has
accepted 17 and not 16.

Shri C. D. Deshmukh: Only 17.
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Mr, Deputy-Speaker: The question
is:

Page 11,

after line 24, add:

“Provided however that the Dis-
trict Court shall not transfer such
cases to any court subordinate there-
to notwithstanding any provisions of
any law authorising such transfer.”

The motion was negatived.
Mr, Deputy-Speaker: The guestion
is:

Page 11,
omit lines 40 and 41.
The motion was adopted.

Mr. Deputy-Speaker: The question
is:

Page 11,

for lines 21 to 24, substitute:

“(b) the District Court, in respect
of companies having their register-
ed offices in the district or else-
where, if empowered by the Central
Government under sub-clause 2 of

this section or the High Court under
any provisions of this Act.”

The motion was negatived.
Mr, Deputy-Speaker: The question

is:
“That clause 10, as amended, stand
part of the Bill."”

The motion was adopted.

! Clause 10, as amended, was added
to the Bill.
i

Clauses 11 to 67
—_———

Mr. Deputy-Speaker: The House will

. ~how take up clauses 11 to 67 for which
Y 2} hours have been allocated. Hon.
* Members who wish to move their
: amendments to these clauses  will
! kindly hand over the number of their

| amendments specifying the clauses to

i which they relate to the Secretary at
the Table within fifteen minutes and
they will be treated as having been
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moved subject to their being otherwise
admissible.

] Bhri C. D. Deshmukh: 1 would like
to move the amendments standing in
my name—namely 288 to clause 22,
289 to new clause 23A, 290 to clause 43,
281 to clause 48, 292 to clause 50, 314
to clause 15....

Mr. Deputy-Speaker:
Minister going back?

Is the hon.

SBhri C. D. Deshmukh: Serial num-
bers 288 and onwards. I have been
following the number of the amend-
ments.

Mr. Deputy-Speaker : I  have to
follow the clauses. It does not matter.

Shri C. D. Destmukh: I thought it
was convenient to follow the serial
number of the amendments as given
here because they are all in one place—
288 to 292, 314 to clause 15 and 315 to
elause 29.

} Mr. Deputy-Speaker: These arq all

| the Government amendments, In the

; meanwhile, hon. Members will kindly

{ send their chits to the Table indicating

\the numbers of the amendments which
they want to have moved.

Shri C. D. Deshmukh: In regard to
amendment No. 288, we have said ‘the
company and every officer’. The
default may be that of an officer of
the company and not of the company
at all. It is necessary to provide for
the punishment of the officer also in
such a case as has been done in vari-
ous places in the Bill.

In regard to amendment No., 289,
clause 13 as amended by the Joint
Committee provides that a  private
lmited company should include the
words ‘private limited’ in its name and
not merely the word ‘limited’. It has
been suggested that provisions should
be made for the existing private
companies amending their names by
including the word ‘private’ therein
without going into the procedure laid
down in clause 22. Government consi-
ders this suggestion to be a reasom-
able one and the new clause 23A ac-
cordingly seeks to implement it. It
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provides that in the case of private
limited companies existing at the com-
mencement of the B.ll, the Regisirar
himself should alter the name of the
companies by adding the word ‘private’
before ‘limited’. A similar provision
will be found in clause 24 (7) for add-
ing ‘limited’ or ‘private limited’ to the
names of companies which have ceased
to be charitable companies,

Then I cpme to my amendment No.
290 to clause 43. The fine of Rs. 500
provided for seems to be inadequate
on reflection. In England a daily fine
of £50 is provided—see sections 30
and 440 of the English Act. The
amendment brings the sub-clause
into line with the English Act. In
the present Indian Act only a fine of
Rs. 500 is provided but this seems to
be an inadvertent error.

Then there is my amendment No.

291 to clause 48 which is only a draft-

ing amendment. The words “shares
or securitles” occur in a number of
other places in the clause as for ins-
tance, lines 23, 26, 30, 35 and 39. It
is, therefore, desirable to say “shares
or securities” in line 20 instead of
“shares or other securities”. The
amendment accordingly omits the word
“other”.

[Suma BarmaN in the Chair]

I now come to my amendment No.
202 which seeks to amend clause 50.
The registrar has to serve notices on
‘directors and other officers of a com-
pany in certain cases; for instance,
before launching a prosecution. Some
registrars want that clause 50 should
be extended so as to cover the service
of notices on officers of the company.
The amendment gives effect to this.

Then there are two ameniments 314
and 315. Amendment-No, 314 seeks
to amend clause 15, The object of
this amendment is to make it possible
to get at the identifying witness if any

. aecessity arises for that. The amend-
mept has been suggesteq by one of
our registrars and we think it will
improve matters.

24 AUGUST 1855

Companies Bill 11154

Amendment No. 315 is-a: amend-
ment to clause 29. The object of this
amendment is to make it pussible to
get at the identifying witness if any
necessity arises. This agaiu has been
suggested by one of our registrars as
In the case of amendment No. 3i4.

These are all the amendments that
I have tabled to the clauses now be-
ing taken up.

Shri Tulsidas: My amendments to
the clauses under consideratien are:
157, 158, 159, 160, 161, 1R3, 164 and
165—that is up to clause 70. I do not
want to move my ameadment No. 156
because the hon, Minister has brought
his amendment No. 289 wnich is more
or less in conformity with my amend-
ment. My amendment seeks to pro-
vide for procedural regulation and I
am glad the hon. Minister har also
brought up this amendment No. 289
which does serve the purpose. 1 want
that the change of “private limited”
should not be brought in all the time.

Now, I would like the Finance Min-
ister to consider some of the amend-
ments which stand in my name, and
which are substantial. Anyway, I
would now refer to my amendment
No. 157 to clause 32. Clause 32 re-
quires the registratioh of the precpos-
ed managing agency agiveermnent along
with the memorandum and articles of
association with a registrar. The pro-
vision regarding the filing of the pro-
posed managing agency agreement is
not to be found in the present Act, and
though the Bhabha Committes had in
paragraph 35 of their report recom-
mended the inclusion o! such a pro-
vision the original Bill Jid not contain
such a provision, It was only at the
Joint Committee stage that this pro-
vision was included in the Bill. This
is an example, in my opinion of undue
interference ‘in the use of discretion of
a company's promoters, The filing of
the memorandum and articles of asso-
ciation constitutes the first stage in the
formation of a company when all
details about managing agency may

. not have been worked out. It is at

a later stage, that is when the pros-
pectus is issued, that invitation is
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extended to the public to subscribe for
shares. Under Schedule II to the Bill
the prospectus is requirei to give all
details about the managingz agency
l_lgreement. It is only al the stage of
invitation of subscription to shares
that the information is of real value
to the subscribing public. For this
adequate  provision for supply
of information is made in
the clauses and schedules deai-
ing with the prospectus and itscon-
tents. Further, such proposed agree-
ments have no legal validity nor are
the parties bound by their terms.
Therefore, such a opractice may cause
misunderstanding in case il becomes
necessary to alter the .terms when a
final agreement is made and signed.
Negotiations by a companv to appoint
a managing agent and provisional
agreements which may be entered into
are confidential matters which are to
be carried on in orivate. Their pre-
mature disclosure may lead to un-
healthy pressure from competitors and
perhaps may harm the interests of the
company, itself. The right given to
members to approve the appointment
of 2 managing agent is sufficient safe-

guard against managing agency
contracts being unfavourable to
members. I, therefore, suggest that

the provision regarding registration
and disclosure of proposed manag-
ing agency agreements be deleted,

Sir, you will observe that it is only
at the stage when an agreement has
been entered into that it is a pro-
per document. It is no use provid-
ing for something which has not even
been entered into or the terms of
which have not been agreed to, and
that document may at several times
create unnecessary misunderstanding.
That document has no bearing or
commitment on either side. I believe
that since this particular clause was
not included both in the 1813 Actand
the 1851 amending Act, nor even in
the original Bill, it is not necessary
to include it here also. I do not un-
derstand how it will be possible for
members to understand from the
tentative agreement, which has not
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been really entered into, the correct
position. I see that the Bhabha
Committee has made certain recom-
mendations and, though these re-
commendations were made, when the
Bill brought in the Government must
have felt that there was no necessity
of including this provision. Of course,
the Joint Committee has made this
change, but even then I feel that this
is not proper and this is going to
create more difficulties unnecessarily.
I only hope that the hon. Minster
will be able to accept my amendment
to drop this particular provision.

Then my amendments Nos. 158 and
159 are consequential amendments
arising out of the amendment moved
for the modification -of clause 32
4 P.M.

It would be sufficient if the copy of
the managing agency agreement is
kept applicable only in cases where an

. agreement has been entered into, or

rather actually entered into, and not
in cases where they are proposed tc
be entered into. ] hope that if my
amendment No. 157 is accepted, then,
these would also require to be accept-
ed because they are consequential.

Then I come to my amendment No.
180 which is.to clause 43. This
amendment is identical with my
amendment No. 161 to clause 64 and
amendment No. 165 to clause 69. I
would also like to point out to the
hon. Minister that the Company Law
Committee made extensive recom-
mendations for the full disclo-

.sure, in the prospectus, of all facts

and circumstances relating to the for-
mation of the company and the man-
ner in which the company is to be
worked. It is admitted by the Com-
mittee that in several material par-
ticulars, their recommendations go
much beyond the English Act of the
recommendations contained in the
Cohen Committee's report at page
41. 1 shall take the opmortunity to
discuzs the elaborate details which
have been prescribed in Schedule II
in connection with clause 43, when
the schedule comes up for discussion.
What I now wish to point out is that
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after having made positive provisions
for inclusion of the elaborate details
in the prospectus, there is hardly any
scope to conceive of omissiong which
can be construed to mislead. Sub-
clauses (2)(a) and (2)(b) provide
that the prospectus or statement in
lieu of prospectus shall be in the
prescribed form. Thus, provision in
respect of omission of any matter is,
in my opinion, redundant. The UK.
Act makes no provision of this na-
ture. Section 46 of the U. K. Act
provides as under:

“A statement included in  the
prospectus shall be deemed to be
untrue if it is misleading in the
form and context in which it is
included.”

A similar provision is made in sub-
clause (5)(a) of clause 43 of this
Bill. There is no justification for
sub-clause (5)(b). It stands to rea-
son that a person is likely to act on
the basis of the positive assertion of
a fact rather than of an omission.
This provision is redundant and it
many scare away the new entrepre-
neurs. It is suggested that a correct
sense of proportion is brought to bear
on this point and the clause is kept
in line with the U. K. Act by omit-
ting sub-clause (5)(b). The fact is,
as I have pointed out, we have got
a schedule in which there is a form
prescribed and having filled up that
form according to that schedule, what
is it that is omitted? It might un-
necessarily create trouble. There is
no Act, either in this country or in
any other country, suggesting a pro-
vision for omission, and once this
particular clause is passed, then it is
bound to create a lot of unnecessary
difficulties. When the whole schedule
has got all the items in which every
part of the'information required has
to be provided, I do not understand
how the omission would occur. It
might unnecessarily create a lot of
difficulties for the new companies.
The prospectus is, after all, mean to
invite the public to subscribe to the
shares.

Now, I would like to make a point
which the hon, Finance Minister
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would appreciate, but he would not
be able to appreciate it unless he is
present here. I know of a particular
case.

Shri M. C. Shah: Are you speak-
ing on amendment No. 160? -

Shri Tulsidas: Yes; and on the
similar amendments 161 and 165.
They are practically of the same type.

Shri M. C. Shah: Then you take
them as redundant.

Shri Tulsidas: My point is that,
when a new company has been form-
ed, it may later on, in view of cer-
tain circumstances, have to change a
certain amount of things, and then,
acts of such a naturé might be consi-
dered as an omission under this pro-
vision. I do not know how this pro-
vision will affect them. I will give
an example of a company in which
1 am the Chairman of the board of
directors. I am sure that that com-
pany would have suffered the penal-
ties or a lot of difficulties if this pro-
vision was already in the Act. This
provision has not been there at all
in any Act. For example, when a
company is formed, one takes into
consideration so many things for the
formation of that company. When
actually the operation of the company
begins, things may change and one
‘does not know whether by doing a
certain thing that act would be
considered as an omission. After all,
there is a prospectus. All informa-
tion is available in the schedule and
the prospectus is to be framed on that
basis. Then why should sub-clause
(5) (b) be added to this clause? It is
a very serious thing and I do mo!
think this should be allowed to re-
main in this particular clause.

I will now come to amendments 163
and 164 to clause 68. It is considered
to be a very minor matter, but the
question is whether the period pres-
cribed in the Bill is enough for the
purposes of receiving the minimum

- subscriptions. Up till. now, we have

had 180 days. That is the vnax;mum
period that is allowed when a company
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is formed. In the UK. Act, the maxi- matters, the matter should net be

mum number of days is about 90. The
Bhabha Committee has sugeested 90

days and the original Bill also
fixes it at 90 days. The
Joint  Committee ~ has made it

120 days. I know the Joint Commit-
tee has adopted a middle course, but I
would like to point out, particularly
in the present context of the situation,
that when a company has to be fcrmed
especially in the rural ares, it can
never come into being, because it has
to collect subscriptions from the -rural
areas and it is not possible for the
company to collect the minimum subs-
eriptions within the period now ervis-
aged, that is, four months. In fact. J
am citing the same example where I
had pointed out that if this provision
wag there in the original Act, the
company could uot have been fcrmed
in the rural area. A company re-
quires a certain amount of capital and
that company—I am now Riving an
illustration—required a large amsunt.
A cement factory requires a crore of
Tupees, and the pefson who was the
promoter and the entrepreneur was a
small man, but he had -tried to collect
this money from the area in which he
was putting up the cement factory.
He was not able to put up that factory
even within six months. It was very
dificult to do so. He had to go tc the
Bombay Government to get the amournt
subscribed and keep that company
coing. It is with very great difficully
thai the company had heen able to
put up the factcry. Such things
nappen because, after all, in our coun-
try we are now having a broad-based
society in which the whole saving is
in a very diffused manner and therefore
we have got to collect the subscrip-
tions from the small persons. It is
very difficult. Therefore, why nut
keep the period as 1B0 days as it is
now in the present Act? I* js not
possible for us to try to act up within
120 days which is a shorter per.od.

That finishes all my amendments to
these clauses, These are all procedural
matters mostly, and as I have already
pointed out earlier, in procedveal

made more difficult. The procedure
should be of such a manner that It
will create a healthy growth and not
try to create unnecessary difficulties
for the new companies.

Shri U. M. Trivedi: | have suggesi-
ed certain amendments to the various
clauses and I will deal with each one
of them in turn.

My first important amendment is to
clause 11. There is a negative provi.
sion of law in clause 11 which says:

“No company, association (r part-
nership consisting of more than ten
persons shall be formed for the
purpose of carrying on the business
of banking, unless it is registered
as &. company under this Act, or
is formed in pursuance of some
other Indian law.”

Then again in  sub-clause
says:

“No company, association or part-
nership consisting of more than
twenty persons shall be formed
for the purpose of carrying on any
other  business that hag for its
object the acquisition of gain by
the company, associatlon or part-
nership, or by the individual
members thereof, unless it is regis-
tered as a company under this Act.
or i§ formed in pursuance of some
other Indian law.”

(2) it

Shri M. C. Skak: What i the
number of your amendment?

SMU.H.'I‘rludI:Iamspenking
on my amendment No. 18.

In sub-clause (5) of clause (11),
there is a provision which says:

“Every person who is a member
of a company, assoclation or part-
nership formed in contraventnon
of this section shall be punish-
abtle with fine which may extend
to one thousand rupees.”
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1 say that this is not enough, be-
cause the prosecution in this case will
lie at the suggestion of the Government
only. What I want to suggest is that
whenever a company which is not a

" legal one and which is an unlawful

-

one wants to et money from other
people, then there must be some check
upon such a company. Take, for exam-
ple, the Indian Parinership Act. If a
partnership is not registered as re-
quired under section 69 of that Act.
then such a company or firm shall not
be allowed to use. [ want to incor-
porate a similar provision in this
clause also, namely, thatasuitby a
company, association or partnership of
this type shall not be maintained in
any court of law if filed by it in its
name or in the name of its members.
This will save people who are enter-
Ing into contracts with such companies.
It so happens that sometimes people
are cheated by the words ‘limited
concern’ mentioned on the board and
they enter into contracts with such
companies. When we as a volicy lay
down that such companies shall not be
considered as lawful companies and
when a provision is already there that
we can flne such people and they may
be treated as delinquents or offenders
under the Act, such people should not

be encouraged in getting their dues-

trom others. Therefore, there should
be a provision saying that théy shall
nct be allowed to sue for the recovery
of monies that may be due to them by
others. '

Then, there is myamendment No
19 to clause 13, seeking toadd after
the word ‘registered’ in line 20, “such
capital being in no case less than
Rs. 25,000 As it is, sub-clause (4)
(a) of clause 13 says:

“Unless the company is uhlimi-
ted company, the memorandum
shall also state the amount of share
capital with which the company is
to be registered,” etc.

I say that there should be a limita-
tion put upon the formation of such
limited concerns. We know that one
High Commissioner in England was
swindled down right, if I may use the
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language. What happened was this:
A company was floated with hardly a
capital of £1,000 and with a total con-~
tributed capital of £2. But perhaps
because it' had a big name and it was
a limited concern, the High Commis-
sioner was not able to find out the
solvency of that concern. When the
word “limited’ is added to the name
of a company, the effect produced on
the minds of the ordinary public is
that it is a big concern, a concern
bigger than the firms run by ordinary
individuals. Therefore, it is essential
that. some safeguard should be there
to save the people from being cheated
and swindled. It is necessary that
some limijtation must be put upon the
minimum capital that may be required
for a company to be registered. My
amendment No. 19 seeks to fix a
minimum upon the capital. It is with
that same argument that ] want to
add in line 21 the words “which shall
not be less than ten rupees.” When
the division of*the caoital into shares
of a Axed amount is made, these
shares must not be merely of one
rupee each. In " the illustration I
have given, that gentleman, with a
contributed capital of £2, held him-
self out to be a director and was able
to negotiate for contracts  worth
thousands of pounds; he was given an
advance of £17,000 on the basis of his
being a director of a limited concern.
Therefore I say that in our country,
though it may be poor, we must have
a certain limita‘ion on the issue of
these shares. The vaule of one rupee
is nothing; the value of each share
must not be less than ten rupees.

.

My amendment No. 20 is also to
clause 13. If the share is of value of
one rupee, a man who wants to float a
company gives merely one rupee and
becomes a subscriber, It is more ridi-
culous that five men can join together,
give Rs. 5, float a company, register it
and give it a big name with the words
Timited concern’ added to it. Five
shareg of Rs. 10 each will give Rs. 50,
whereas five shares of one rupee each
will give only Rs. 3 The difference
is ten times. If you want to raise it
still further, say Rs. 100, I welcome it.

1
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My only point is that this will protect
people from being cheated; it you put
& minimum on the share capital: I
suggest Rs. 25,000 as the minimum.
Also, this should be divided into shares
of not less than Rs. 10 each, so that if
8 man takes even 5 shares,
some stake; but if the value of each
share is Re. 1, it is nothing; it is a

laughable amount.

Then, I refer, in principle to my
amendment No. 21, which is to clause
20. To this amendment I wish to draw
the pertinent attention of the hon. M-
nister. The clause says:

“No company shall be registered
by a name which, in the opinion
of the Central Government, is un-
desirable.”

This word ‘undesirable’ is very wide.
We know in the operation of the Pre-
ventive Detention Act, if any activity
of person offended the district magis-
trate as such or the party in power as
such or some relative or other of the
Congress Party, he became an
undesirable person and he could
be put behind the bars because
he was undesirable. This word
‘undesirable” is so wide that it
can cover anything from good to
bad. It will become a machi-
nery for oppression for those who
are to decide the question of un-
desirability. I therefore submit that
we must be very specific where these
powers are to be given to the Govern-
ment. The word ‘undesirable’ itself
does not put in any limitation upon
such powers as may be exercised by
the Government. If we look into the
old law, we find certain expressions
which were the only expressions which
were barred; such expressions like the
Emperor, Empress, etc, could not be
used for the name of a company. Now,
we are using this word ‘un-
desirable’, Naturally we are
not concerned with Emperors or
Empresses or His Highnesses, They.
have all gone by the border. Still,
to protect our people from the idiosy-
ncracies of the executive, in the way
in which they have operated the laws
wherever the word ‘undesirable’ is
used, we must be cautious and require
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that some specifiction shoi.gldbegim
as to what would be and what would
not be undesirable. Either the word
‘undesirable’ should be defined or my
suggestion is that instead of the word
‘undesirable’, we may substitute, that
such a name “implies that the company
has got any relation with any political
party of India or with the Government
of the day, unlesg the company is
floated by the Government itself under
any provisions of law.” It should not
indicate that it is a Government com-
pany or it is in any manner associated
with the party in power or something
of that nature. If that is so, we can
put a stop to the using of such a name.
Otherwise, we should not go to the
extent of providing for wielding power
for ourselves and restraining people
from using proper names.

Then, I draw the attention of the
hon. Minister to my amendment No. 72.
It is more or less of a precautionary
nature, .

Shri M. C. Shah: Lines 39 and 40
are quite sufficient.

Shri U. M. Trivedi: I am dealing
with my own amendment, not any
other, There is a provision in this
clause which says:

“A company may, by special
resolution and with the approval
of the Central Government signi-
fled In writing, change its name.”™
As long 8s a company does
not change its name, it
must adhere to the old |
name. That is a cardinal principle.
It is only in that name that it should
carry on trade. My amendment seeks
to emphasise this position by saying
that such a change of name shall be
duly registered by the Registrar and
unless sn registered, the company shall
not be entitled to the use thereof;
merely making application, by passing
a resolution, a company shall not be
allowed to change the name. We have
put in that with the approval ot the
Central Government signified in writ-
ing, a company can change its mame.
I say, unless and until that name has
been so changed and the Registrar has
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registered the change, nobody shall be
allowed to change the name or carry
on trade in the changed name  This
is merely provision of a precaution-
ary type to be made more specific,
which I have suggested by my amend-
ment.

Then, i come to amendment No. 23
to clause 24. That is :

Page 18, after line 36, add:

“(11) The association so regis-
tered under this section shall not
be subject to all or any obligations
that have been or may be im-
posed by any act of any legislature
of any State in India.”

1 want to add this as a new sub-
clause after ~sub-clause 10, which

says:

“If the body makes default in
complying with the requirements
of sub-section (9), it shall be
punishable with fine which may
extend to 500 rupees for every day
during which the default continues.”

1 want to add this new sub-clause.
At present, in many parts of India,
laws exist whereby interference with
charitable trusts and religious trusts
is increasing. In Bombay, in Madras,
in Orissa, we have got Acts whereby
every pin prick is being practised on
charitable trusts. Once this law re-
cognises the existence of charitable
trusts, when the word ‘limited’ is only
omitted, by virtue of this provision, if
there is a charitable trust, properly
registered under the company law,
amenable to all the provisions of the
company law, where there are direc-
tors under the company law, where
there is proper auditing under the
company law, where everything is
controlled by the Government after the
coming into force of this law, it shall
not be further necessary that the State
laws which cause pin pricks on religi-
ous and charitable trusts, should also
be there. Therefore, I urge upon the
hon. Minister who is present now, the
Deputy Minister....

Shri K. K. Basn: Since when is he
a Deputy Minister? He is a Minister.
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Shri U. M, Trivedi: He 1s deputis-
ing; I am sorry.

Shri M. C. Shah: I am not deputis-
ing; I am here in my own right,

Shri U. M. Trivedi: I accept that. My
suggestion is this. A new sub-clause
may be added saying that the Associa-
tion so registered under this section
shall not be subject to all or any obli-
gations that have been or may be im-
posed by any Act of any legislature of
any State in India. That is to say, we
should not allow the Btate legislatures
to impose any further restrictions over
the functioning of chritable institutions
which are properly registered under the
company law. Once they are registered
under the company law, all that is
necessary to check their activity is

‘already there, No further check on

their activity and taking money from
them will be necessary. For example,
the Bombay State has provided that
for rendering some service—God
knows what imaginary service they
will render—they will take 5 per
cent from the total charities
collected, People will go &and
collect funds from the  public
and the public will contribute. The
Bombay Government sitting tight in
one corner will say, 5 per cent for us.
I do not want that such a state of
things shouyld remain after this pro-
vision in the company law has been
made.

Shri S. S. More: I have to say two
things. I will be very orief, Regard-
ing clause 32(1) (c)...

Shri M. C. Shah: Which amendment?

Shri S, S. More: I can refer to it
and say that I oppose it.

‘“the agreement, if any, which
the company proposes to enter into
with any individual, firm or body
corporate to be appointed as its
managing agent, or wiEh any firm
or body corporate to be appointed
as its secretaries and treasurers.”

This has to be presented for regis-
tration to the Registrar along with the
memorandum and articles of associa-
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tion. My submission is that at this
particular stage the  agreement
between the managing agents and
so-called promoters of the com-
pany will not be in a complete
form. It will be in the stage of nego-
tiation and it is quite possible that it
may be changed later after the com-
pany is registered, after which only
clause 33 says the company will begin
to operate as a corporate body. My
submission is that asking the pwo-
moters of the company to file the
agreement for registration which is

not a completed document at tne fme

of registration of the company wil
not be proper. On the contrary, it
would be much more desirable 10
have the document in” a completed,
final form. ’

My friend, Shri Tulsidas, has pro-
posed an amendment, No. 157, by
which he proposes to omit the whole of
sub-clause (c). I do not agree with
him. Mere omission is not enough.
Of course, I do concede that it is desi-
rable to omit it from here but we must
have also a suitable provision by which
we can insist that after this document
is finalised and completed, a copy of
the same should be filed for registra-
tion.

Some Hon. Members: It is there.

Skri 8. 8. More: It may be there.
Anything can be said to be there, be-
cause the Bill is so voluminous that
you can find any authority for it. My
submission is that this particular sub-
clause here is not necessary. It is a

* sort of unnecessary restriction on the
promoters, and though I have very
little eympathy for the unscrupulous
promoters, at least in the case of bona
fide, honest promoters, it is not desir-
able that we should fetter their wen-
ture with all these initial restrictions.
It is quite possible that when the com-
pany begins to function as a corporate
body, the corporate body may change
the terms of the initial- agreement
which may be in a draft form.

An Hon. Member: Not likely.

Shri 8. 8. More: All the subsequent
changes will be incorporated after the
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final document is finalised, completed,
signed and sealed. So, it is much better
to have the final document un our re-
cord instead of having unfinished
documents as it is desired by this
sub-clause.

Mr. Chairman: The following are
the numbers of the amendments to
clause 11 to 67 of the Companies Bill,
which the hon. Members have indi-
cated to be moved, subject to their
being otherwise adrmissible:

lause No. No. of amendments

1 18

13 19, 20

15 314 (Govt.)

20 a1

21 22

22 288 (Govt.)
New Clause 234 289 (Govt.)

24 23

20 315 (Govt.)

22 157

38 158, 159

39 70

43 200 (Govt.) 71,

160

44 72

45 3712

46 3

48 281 (Govt.)

50 202 (Govt.)

52 373, 374

64 181

Clause 11.—(Prohibition of asso-
ciating and partnerships exceeding
certain number.)

Shri U. M. Trivedi: I beg to move:
Page 12, line 17,
add at the end:

“and a suit by such company, asso-
ciation or partnership shall not be
maintained in any court of law if
filed by it in its name or in the names
of 1ts members.”
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Clause  13—(Requirements with
respect to memorandum.)
Bhri U. M. Trivedi: I beg to move:
(1) Page 13,
(i) line 20,
after “registered” insert:

“such capital being in no case less
than twenty-five thousand rupees”;
and

I3

(ii) line 21,

odd at the end:
“which shall not be less than ten
rupees”,
(2) Page 13, lines 22 and 23,
for “take less than one share” subs-
titute:

“take shares less than five in
number or a value less than one
hundred rupees”

Clause 15— (Printing and Signature
of memorandum.)

Shri C. D. Deshmukh:. I beg to
move:

Page 13,
In line 38, after the words “shall
attest the signa ", ingert the

words “and shall likewise add
his address, description and occu-
pation, if any”.

Clause 20—(Prohibition of registra-
tion of Compani by desirable
names.)

Shri U. M. Trivedi: I beg to move:

Page 16, line 4,
- for “is undesirable” substitute:
“implies that the company
has got any relation with any
Political party of India or with
the Government of the day, un-
less the company is floated by
the Government itself under any
provisions of law”
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Clanse 21.—(Change of name by
) Company.) Y

Shri U, M. Trivedi: 1 beg to move-
Page 16, line 12,
add at the end:

“and that such change of name shall
be duly registered by the Registrar
and unless so registered the company
shall not be entitled to the use there-
of.”

Clause 22.—(Rectification of mame
of company.)
Shri C. D. Deshmukh: 1 beg to
move:

Page 16, .

In line 32, for the words “it shall.
be punishable” substitute the words
“the company and every officer, who
is in default, shall be punishable”.

New Clause 23A

Shri C, D. Deshmukh: 1 beg to
move:

Page 16, after line 47, after clause
23, insert the following new clause
as clause 23A:

“334 Change of name of eristing
private limited companies—(1) In
the case of a company which was a
private limited company immediately
before the commencement of this Act,
the Registrar shall enter the word
‘Private’ before the word ‘Limited’ in
the name of the company upon the
register and shall also make the
necessary alternations in the certifi-
cate of incorporation issued to the
company and in its memorandum of
association.

(2) Sub-section (3) aof section 23
shall apply to a change of name
under sub-section (1), as it “applies
to a change of name under section
21" '

Clamse 24—(Power to dispense

with “Limited” etc.)

Shri U. M. Trivedi: I beg to move:

Page 18,

after line 36, add:

“(11) The association so registered
under this section shall not be sub-
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ject to all or any obligations that
have been or may be imposed by any
act of any legislature of any State in
India.”
Clause 29.—(Form and Signature of
articles.)

Shri C. D. Deshmukh: 1 beg ‘to
move:

Page 19,

In lines 34 and 35, after the
words “shall attest the signature”, .
insert the words “and shall like-
wise add his address, description
and occupation, if any”.

Clause 32.~(Registration of memo-
_ randum and articles.)

Shri Tulsidas: 1 beg to move:
Page 20,

omit lines 29 to 32.
Clanse 38.— (Copies of memorandum
ete.)
Shri Tulsidas: I beg to move:
(1) Page 22, lines 13 and 14,
omit “or proposed to be entered
into”. _
(2) Page 22, lines 14 and 15,
omit “or to be appointed”.
Clanse !s.—(Alt'emﬁcm of memoran-
dum etc.)
Shri U. M. Trivedi: I beg to move:
Page 22, line 36,
add at the end:
“pmvided. that if such default
is wilful the fine shall be rupees

five hundred for each copy so
issued.”

Clause 43— (Prospectus or Statement
in lieu of prospectus etc.)
ghri C. D. Deshmukh:. I beg to
move:
Page 24, sub-section (3),
in lines 25 and 26, after the
words “five hundred rupees” insert

the words “for every day during
which the default continues.”
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Shri U. M. Trivedi: I beg to move:
Page 24, line 27,

omit “or statement in lieu of
prospectus”.

Shri Tulsidas: I beg to move:
Page 24, ]
omit lines 41 to 47.

Clause 44.—(Members severally liable
for debts etc.)

Shri U. M. Trivedi: I beg to move:

Page 25, line 15,
add at the end:
“and shall not be entitled to

sue for any debt due to the
company”.

Clause 45.—(Form of contracts)
Shri K. K. Basu: 1 beg to move:
Page 25, after line 28, add:

“Provided that the Central
authority may, by notification,
limit the amount of such contracts
which a particular class of com-
panies may enter into.”

Clause 46.— (Bills of exchange etc.)
Shri U, M. Trivedi: I beg to move:
Page 25, lines 35 and 38,

for “acting under its authority,
express or implied” substitute
“duly 50 authorised to act”.
Clause 48.—(Investments of company
etc.)
Shri C. D. Deshmukh: I beg to
mowve:
Page 26, sub-clause (4),
in line 20, omit the word *“other”
before the word “securities.

Clause 50.—(Service of documents on

company.}

Shri C. D. Deshmukh: I beg to
move:

Page 27, line 34,
(i) after the words “on a com-

pany” insert the words “or an offi-
cer thereof”; and
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(ii) for the words “sending it fo
its registered office”, substitute the
words “sending it to the company
or officer at the registered office of
the company”.

Clause 52.—(Service of notice on
" members by company.)

shri K. K. Basu: I beg to move:
Page 27,
after line 45, add:

“Provided that the notice shall
be served by registered post tc
those members who previously
intimated to the company to the
effect.” .

Shri Jhunjhunwala: I beg to move:

Page 27, line 48,

after “preparing” insert “under
a certificate of posting, or by
registered or registered acknow-
ledgement due letter if so desired
by any shareholder at his ex-
pense’’

Clause 64.—(Interpretation of pro-
vigsions relating to prospectuses,)

Shri Tulsidas: I beg to move:
Page 35, omit lines 19 to 22,

Mr. Chairman: All these amend-
ments are before the House for dis-
cul_mion.

I may at the same time say one
thing to the Members, that on the
first group that is clauses 2 to 10, we
have taken 20 minutes more.

Shri U, M. Trivedi: That was al-
lowed. That was agreed to.

Shri K. K, Basu: Ultimately we will
have to see.

Mr. Chairman: So, we have got 2}
hours for this group. I think we can
adjust so that we can be within time
when we finish this group. Otherwise,
we may sit 20 minutes more.

Shri K. K. Basu: Let us see what
happens at the end. It will depend
on the speakers.
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llh-. Chairman: We can sit up to
5-20.

Shri K. K. Basa: Not today. What
I suggest is, tomorrow we shall be in
a position to know what happens. -

Shri Tulsidas: The Minister is not
here.

Shri Jhunjhunwala: My amend-
ment is 374. It is very innocent and
one may ask where the necessity has
arisen for moving such an amend-
ment, when notices are being sent by
ordinary post why should there be an
amendment that it should be sent by
registered post. My hon. friend Shri
Basu has moved an amendment:

Page 27, after line 45, ‘a.dd:

“Provided that the notice shall be
served by registered post to those
members who previously intimated
to the company to the effect”.

My amendment is slightly milder,
and that is why I say:

after ‘“pre-paying’ insert “under
a certificate of posting,-.or by register-
ed acknowledgement due letter if so
shareholder at his
expense”

I do not want the company to bear’
this expense. 1 had occasion to move
this amendment because various cases

. have come to my notice. Sharehold-

ers write to the managing agents or
the company stating that they are
not receiving the notices nor the divi-
dend warrants. The dividend war-
rants are also being sent by ordinary
post and the complaint to the com-
pany is that they have not received
the dividend warrants and the notices
of the meetings, nor the balance
sheets. And they send Rs. 5 or Rs. 2
or something requesting them that
their notices, dividend warrants &nd
the balance sheets should be sent by
registered acknowledgement due post
so that they can get them and if con-
venient they can attend the meeting.
In spite of repeated requests, these
requests are not attended to. The
only reply they got was _.that all these
things had been sent in the usual
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way, by ordinary post and they can-
not do anything better. When the
dividend warrants were not received,
they said that they would send a
duplicate dividend warrant and the
shareholder will have to issue an in-
demnity bond for the same. The
shareholder had to do it, to give the
indemnity bond. I do not think there
may be many instances of this type,
but there are certain companies which
are indulging even in these things.
I have heard from many share brok-
ers that they are indulging in these
things, and it is painful that they
should take to such small things. And
so I' have to move this amendment.

.

I do not want to put the company
to any inconvenience or to any ex-
pense. The only innocent amend-
ment I am moving is that it should be

sent by registered or registered ack-

nowledgement due letter if so desir-
ed by any shareholder at his expense.

Bhri K. K. Basu: I have moved two
amendments to this group of clauses.
One is amendment No. 372 to clause
‘45, and the other is amendment No.
373 to clause 52. Now, amendment
No. 373 has already been referred to
by my hon. friend Shri Jhunjhun-
wala. As for amendment No. 372 it
deals with the provision regarding
the form of contracts. Sub-clause 1.
{b) of clause 45 reads:

“a contract which, if made bet-
- ween private persons, would by
law be wvalid although made by
parol only and not reduced into
writing, may be made by parol
on behalf of the company by any
person acting under its authority,
express or implied, and may in
_the same manner be varied or dis-
charged.”.

1 want to add to this one proviso
which says:

“Provided that the Central
authority may by notification,
limit the amount of guch contracts
which a particular class of com-
panies may enter into.”
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For, 1 fully realise that in the pre-
sent state of affairs in our country,
it will be necessary for any company
to enter into contracts which may not
be reduced into writing. But in view
of the reports that we have heard,
the evidence that was given before
us, and also the evidence that was
given before the Bhabha Committee,
and also from what we have read in
the economic journals and others, we
find that there are cases where tak-
ing advantage of this provision, com-
panies that are not honest behave
badly with the shareholders’ money.

Therefore, while I do not want to
rule out the possibility of having
contracts which cannot be reduced

into writing, 1 would like power to
be given to the Central authority to
say that particular classes of compa-
nies, say, sugar mills or some such
companies which have to deal with
forward contracts very much, can
enter into such types of contracts upto
a particular value, or to say that a
company having a share capital—both
working and block capital—upto a
particular value, can enter into such
forms of contracts upto a particular
value and €0 on. What I say is that
power should be given to the Central
authority to determine, if it so
chooses, whether a particular class
of companies working in a particular
sphere of trade or commerce or ma-
nufacture can enter into such forms
of contracts, and if it decides to per-
mit that, then it may prescribe the
limit also.

The other amendment which I have
moved is regarding the service of
notice on the shareholders. I, of
course, do not have personal experi-
ence in regard to dividend warrants,
which my hon. friend Shri Jhunjhun-
wala just now referred to. He said
that shareholders have often com-

plained that they have not received

the dividend warrants. I have sug-
gested in my amendment that if a
shareholder previously intimates the
company that the notice or the share
warrants are to be served on him by
registered post, it is the duty of the
company to do so. Sometimes, it may
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happen that the notices or the share
warrants may nhot be served at all.
Actually, the directors of the com-
pany may not be responsible for it;
the clerk in charge or the officer who
might deal with this matter might
commit some mistake or if they want
to shut out certain types of share-
holders they may not serve the notice,
at all on them, and if the shareholders
come and challenge, they may say,
we have posted it. There is no record
to verify whether they have actually
posted it. If you see the books of
the company, it may be entered there
as having been despatched.

That is why I have suggested that
for such shareholders as have previ-
ously intimated to the company, the
notices etc. may be sent by registered
post. '

If I am not disclosing any secrets
of the Joint Committee, I might- say
that this point was discussed by the
Joint Committee. It was felt that we
cannot make a positive rule saying
that all such notices have to be served
under certificate of posting or by re-
gistered post, because that might
prove very costly. But my amend-
ment restricts it only to those share-
holders who previously intimate the
company that they want - the docu-
ments to be sent to them by register-
ed post. I think in such cases it is
but fair that the company should do
it. I have provided in my amend-
ment that the cost will be borne by
the company. But my hon. friend
‘Shri Jhunjhunwala has suggested that
the expense must be borne by the
shareholder himself. If Government
are prepared to accept this amend-
ment, I have no objection, and such
a provision might be made. Our
whole attitude is only this, namely
that the shareholders, who rightly or
wrongly have doubts in regard to the
bong fides of the management so far
as the serving of the notices or divi-
dend warrants etc. is concerned,
should be served in a way which will
have the least chance of being tam-
pered with. This is so far as my am-
endments are concerned.
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Now, I would like to say a few
words on amendment No. 2l1—to
clause 20—moved by Shri U. M. Tri-
vedi. Clause 20 deals with the prohi-
bition of registration of companies by
undesirable names. My hon. friend
Shri U. M. Trivedi wants to restrict
the term ‘undesirable’ to the follow-
ing, namely:

“That the company has got any
relation with any political party
of India or with the Government
of the day, unless the company is
floated by the Government itself
under any provisions of law.”

I do not fully accept the amend-
ment as drafted by my hon. friend. I
want that there should be some indi-
cations given in this regard, and that
there should be some limitation to the
powers of Government to refuse re-
gistration. The powers now given
seem to be much too wide. I do not
know whether by rules or by some
other means something could not be
laid down s=aying that Government
considers that such and such names are
undesirable, and therefore nobody
can register in that case, under parti-
cular names. If some such thing
could be provided, then this can be
done. My hon. friend Shri U. M.
Trivedi has restricted it only to poli-
tical parties and the Government of
the day. But what I want to empha-
sise is that some definite indication
should be given by administrative
orders or otherwise as to what are
undesirable names. If that can be
done, I have no objection. Otherwise,
some provision should be made to see
that sbsolute and wide powers are
not left to Government to determine
which name is undesirable. In the
earlier Act, the power was vested in
the King and Emperor or somebody
like that. Here possibly, a particular
officer might think that a parti-
cular name is undesirable and there-
fore rule out registration under that
name. 1 would request Government
to consider the gpirit of my hon
friend’s amendment to see if some-
thing can be done which will indicate
the sort of restrictions, so that the
preson who promotes a company may
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know that such and such names will
be considered undesirable by Govern-
ment.

My hon. friend Shri S. S. More has
opposed clause 32 (1) (c).

Shri A. M. Thomas: Shri S. 5. More
has just come. He has got a long
life.

Shri K. K. Basu: I do not know
whether that is good or bad for the
country. .

Clause 32(1) (c) reads:

“There should be presented for
registration, to the Registrar of
the .State in which the registered
office of the company is stated by
the memorandum to be situate—

(¢) the agreement, if any, which
the company proposes to enter into
with any individual, firm or body
corporate to be appointed as its man-
aging agent, or with any firm or
body corporate to be appointed as its
secretaries and treasurers.”.

1 do not see what objection my hon.
friend can have to this provision,
because by and large we know that
the role of the managing agents has
not been on the whole very clean and
above board. Some of my friends
here are also connected with manag-
ing agency firms. There mgy be con-
cerns which are quite honest, and
which have been trying to build up
the industry in an honest and legal
way. But so far as the average man
is concerned, when he comes forward
to subscribe in any particular indus-
trial undertaking—because ~ other
forms of investment are possibly going
away—he must be enabled to know
the real state of affairs in regard to
that undertaking. Of course, we
know fully well that the memoranda
or articles of association etc. which
are circulated to the subscribers are
not read by them in many cases; they
rely very often on the person who
comes and sells the shares or on the
names of one or two directors. But if
these things are circulated to prospect-
ive subscribers, then the promoters
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also will have the right to say that
they have laid before them the whole
position. It will also give an oppor-
tunity to see what memoranda were
there, what articles were there, what =
agreements were there, and how far
they have succeeded. - Government
also will be in a position to see be-
fore a company is registered what
are the agreements etc. It will help
also to a great extent even these
managing agents, 1 suppose.

Shri Tuilsidas; It is only proposed
agreement; it has nothing to do with
definite agreement.

Shri K. K. Basu: That is true. But
if these are available before registra-
tion, we shall be in a position to know
that Shri Tulsidas, for instance, is
going to be there in the company
which is to be floated.

Shri 8. 5. More: Will this agree-
ment, which is in an incomplete form,
be binding on the company after it is
floated, unless it is ratified or adopted
by the company as incorporated?

Shri K. K. Basn: That may be gquite
true. The company may in a gene-
ral meeting revise the whole thing.
But the whole proposition is that the
subscribers must know what is the
state of affairs.

Shri S. S. More: 1 can understand
the Government insisting that before
the prospectus is issued, the agree-
ment should be forwarded to Govern-
ment or the proper authority. Then
it will be in final form and the pro-
per authority will be able to form
some impression about that particular
document. But when the agreement is
in an incomplete form, a mere draft,
which is likely to be changed material-
ly when the company comes into
being, it has no meaning, unless you
want to load the office with such use-
less papers.

Shri K. K. Basu: There is one as-
pect to it. The Registrar, before he
issues certificate of registration should
know what is the state of affairs, who
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the managing agents will be, who will
bear the main burden of promoting
the company. It is true the share-
holders, the majority of them, have
at any time the theoretical right to
always amend it, but they know
fully who. ...

Shri S. 8. More: Whom do you
mean?

Shri K. K. Basa: Shri More has not
understood things going round.

Mr. Chairman: 1 understand he
means the subscribers.

Shri 8. 5. Mere: At that stage, the
subscribers do not come in.

Shri K. K. Basu: They will know.

Shri S. §. More: When the pros-
pectus is issued, then the subscribers
get an inkling into the affairs. The
prospectus is a sort of invitation to
the people and they will be asked to
make up their mind. And what are
the documents? Articles, memoran-
dum and agreement in a final form.
These arc the three basic documents.

Shri Kamath: On a point of order.
My friend Shri More should not
speak when there is no quorum in the
House, because his speech is so inter-
esting.

Shri T. B. Vittal Rao (Khammam):
What .is this affair daily repeating?
There is something wrong with the
time.

Shri Kamath: According to my eye
estimate, the number present in the
House is 35. Till there is quorum,
proceedings should not be recorded.

Shri 8. 8. More: Once a point about
quorum is raised, it should be settled.

Pandit Thakur Das Bhargava (Gur-
gaon): There are only ten minutes to
five.

Shri 8. 8. More: But there should be
a full House. (Interruptions).

An Hon. Member: Where are the
whips? :

Shri Kamsth: “Whip' them all into
the House properly.
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Pandit Thakur Das Bhargava: With-
in ten minutes, people will not be
able to come.

Shri S. S. More: Then let us ad-
journm; it is only seven minutes.

Pandit Thakur Das Bhargava: Let
it go on.

Shri 8. §. More: By the time Mem-
bers come, the time will be up.

Shri Tulsidas: I think we might ad-
jom

Shri S. S. More: Even in the Cen-
tral Hall, there is no quorum.

Mr. Chairman: The bell is being
rung. Now there is quorum. The hon.
Member, Shri K. K. Basu may con-
tinue.

Shri S. S. More: We can walk
away.

Shri K. K. Basu: The point is that
the Registrar, at the time of registra-
tion, must know what is the state of
affairs, where the company is going to
be registered and so on. It is true
that theoretically the shareholders at
any time may amend the agreement.
But before the Registrar issues the
certificate, he has a right to go through
the prospectus, the articles, the me-
morandum—all these things. We know
that the agreement which is there at
the time of promotion is very unlikely
to be amended in the mnear future,
because naturally the managing agents
who promote the concern will be
there.

Shri Tulsidas: May I point out to
the hon. Member- that now managing
agency agreements are subject to the
approval of Governmerit. Govern-
ment have not -approved it "Why
does he want that agreement -which
has got no validity to be registered?
1t is not approved by Government, it
is not even entered into by the com-
pany, and still he wants that to be
registered. It is a useless document.

#hri K. K. Basu: What is the posl-
tion? Suppose a company is floated,
where they say that these managing
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agents under these conditions are ap-

pointed. Is it not open to the Regis-

trar or anybody else to know what

is the agreement on which the manag-

ing agents are going to be appointed?
An Hon Member: Quite right.

Shri K. K. Basu: They must know
it. Before the company is registered,
there must be a managing agency
agreement, unless you say that ma-
naging agency is appointed after the
company is floated and that the pro-
moters are not managing agents. In
some cases, it may not be necessary;
ultimately, the agreement may be
amended. But there is no harm in
. following this course. We must take
the average condition, the average in-
terest that shareholders take today.
Therefore, I do not see why Shri S. 8.
More is so insistent that this should
be left out. I would rather wish that
this should be done, because then the
Registrar knows what is the exact
state of affairs, before he issues the
registration certificate. That is the
short point I wanted to make.

Pandit Thakur Das Bhargava: First
of all, T will deal with the question
of service of notice etc. In the clause
that we have got, clause 52, you will
be pleased to find that it is not obli-
gatory upon any company to send any
intimation by post. On the contrary,
I find that in sub-clause (3) it is said:

“A notice advertised in a news-
paper circulating in the neigh-
bourhood of the registered office
of the company shall be deemed
to be duly given on the day on
which the advertisement appears
to every member of the company
who has no registered address in
India and has not supplied to the
company an address within India
for the giving of notices to him”.
Now, there is absolutely no com-

pulsion on the company even to send
a notice by post. Even if there is
advertisement, we know how adver-
tisements are made, what is the lan-
guage used etc. If it is in English, it
is not likely to reach those persons
who are Interested—all of them.
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Shri M. C. Shah: Kindly refer to

clause 52 (1). The reference to ‘post’
is there.

Pandit Thakur Das Bhargava: |
know clause 52 (1) is there, but where
is the obligation. The words are:

“A notice may be given by the
company to any member either
personally or by sending it by
post to him to his registered ad-
dress, or if he has no registered
address in India, to the address,
if any, within India supplied by
him to the company for the giving
of notices to him".

Then where a notice is sent by post,
certain  consequences follow—the
clauses are there. Suppose none of
these things is there and only adver-
tisement is made. Where is the obli-
gation that the notice must be sent
by post? At the same time, even if
that is taken into account—because
there are two conditions given; either
it may be given personally or sent by
past—the implication that may be
raised, does not follow. First of all,
I will submit that it is not a neces-
sary implication. Anyhow, taking it
as it is, if a notice is sent by post to
any one person, the presumption is
not strong that it has reached him.
On the contrary, what do we find? In
the case of notices sent by courts,
there is no such presumption. In the
rules made by High Courts and the
Code there is no such presumption.

Shri M. 8. Gurupadaswamy (My-
sore): I point out that clause 52(1)
refers to notice being sent either
personally or by post? There are two
alternatives provided.

Pandit Thakur Das Bhargava: I
have already said that there are two
alternatives provided. It is not a
necessary implication that the third
method adopted in sub-clause (3) is
not open.

Now, so far as the question of post
is concerned, do we not know that
many dishonest people, many plain-
tiffs, see that the postman does not
deliver the paper, and returns saylng
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‘refused’ even in the case of register-
ed notices? If a notice is sent by post,
it may never reach. If it is by design,
the notice may be sent to a wrong
address or it may not be posted. The
usual complaint is that if the com-
pany people, if the managing director
decides to keep out certain informa-
tion from a particular person, he may
not send it to the right address.
They may perhaps say that so many
postcards or letters have been sent
by post; but they may not have been
sent to the right address or not sent
at all. It is but right that those per-
sons who want to secure their inter-
ests should have access to all the in-
formation. The amendment proposed
by Shri K. K. Basu and as amended
by Shri Jhunjhunwala is wvery good.
It ensures that if a person is anxious
that he should receive the papers,
he can write to the company, and the
company is bound to give the notice.
The question of cost does not arise.
It is the company's duty to send it by
registered post in time.

Shri M. C. Shah: As regards Shri
Jhunjhunwala’s amendment, in prin-
ciple we accept it. Only the language
has to be recast.

Pandit Thakur Das Bhargava: If it
is accepted, it is all very well.

As regards the second question that
was raised, as to whether the agree-
ment with the managing agents should
be registered along with the memo-
randum—that was the point raised by
Shri Tulsidas.

Shri Tulsidas: Draft agreement.

Pandit Thakur Das Bhargava: 1
know—the agreement, if any. I know
" the present position of the agreement
is zero. First of all, the agreement
has not been signed by that time.
Even according to the clause itself,
it is ‘agreement, if any’. It is a pro-
posed agreement and even if the ag-
reement were made, my humble sub-
mission is that there should be no
obligation that it should be got regis-
tered at that time. Now, we know
that the agreement with the manag-
ing agents is a proposed ome and has
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got no value. Even if the agreement
is registered, even if the agreemeni
is reached between the parties, un-
less the general meeting of share-
holders approves of the appointment,
it is useless. Even_if it is accepted by
the general meeting, Government
have got the last say and unless they
approve, it is of no use. In regard
to clause 325, we have got a further
condition. Government can impose
their own conditions; they can impose
any ronditions which they like. So
what is the value of that agreement?
If you look at clause 35 you will see
what is the effect of this registration.
It is, the memorandum is binding, the
articles are binding on the parties,
but the agreement is not binding.

5 pM.

Moreover, the argument raised by
Shri Tulsidas has not been answered.
He submitted for the consideration of
the House that if there is an agree-
ment, it is not binding upon any
person and if the agreement is known
by the rivals they may come forward
and give different terms to the com-
pany and there may be a scramble
which is not desirable at all. After
the prospectus is put up they say
only that so and so are the managing
agents. The full details cannot be
given even at this stage because the
Joint Committee has not insisted that
before the prospectus is issued the
agreement should be registered. In
the prospectus the name is given but
the terms are not disclosed. I can
understand this that the terms may
ultimately ripen into an . agreement.
But, if at that stage, the details are
also given many people will come
forward and say we are giving you
better terms with the result that the
agreement will have no effect at all
and it shall have to be changed. My
humble submission is this. I can un-
derstand it if it is made a condition
that before the prospectus is issued
the agreement must be known so that
people may know what are the emo-
luments of the managing agent efc.
All these things have lost their effect
now. We know what the total remu-
neration of the managing agent car
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be. According to our Finance Minis-
ter, it will be 8 per cent. normally
speaking and in no case more than
ten per cent., and this is a fair thing.
I can understand that the people
should know who is the managing
agent; his reputation would matter.
The terms of appointment have prac-
tically been settled by this law. Wec
know what his powers are. Then why
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do you attach any importance to this
kind of agreement which is incohate,
which may mislead people, which may
give rise to scramble amongst people
and which has no binding effect a*
all? TUnder these -circumstances, I
think the amendment is very good
and ought to be accepted.

The Lok Sabha then adjourned till
Eleven of the Clock on Thursday, the
25th August, 1955.





