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Shri U. M, Trivedi (Chittor) rose-—

Mr. Deputy-Speaker: We have al-
ready exceeded the time allotted. I
will put the motion to the House. ’

The question is:
“That the Bill, as amended be
passed.”
The motion was adopted.

An Hon. Member: One hon. Mem-
ber is standing, Sir.

‘Mr. Deputy-Speaker: He is stand-
ing for another Bill.

RAILWAY STORES (UNLAWFUL
POSSESSION) BILL

The Deputy Minister of Railways
and Transport (Shri Alagesan): I beg
to move:

‘“That the Bill to provide for the
extension of the law relating to
the punishment of the, offence of
unlawful possession of railway
stores, as now in force, to the
whole of India and to re-enact its
provisions, passed by Rajya Sabha
and as reported by the Select
Committee, be taken into consi-
deration.”

The House will remember that
almost all the implications of the Bill
have been gone into very thoroughly
on the previous occasion when this
Bill was before this House. In fact,
during that discussion several doubts
and apprehensions were expressed by
hon. Members who participated in the
debate saying that the definition is too

wide and innocent persons may be.

put to difficulty and they may be
harassed. It was with a view to
remove those apprehensions and
doubts that 1 agreed to the motion for
reference to a Select Committee and
it will be found that the Select Com-
mittee has made very considerable
changes in the wording of the Bill. In
fact, the objections raised have been
sought to be met by the Select Com-
mittee and I should say the Bill as it
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has emerged from the Select Com-
mittee should be considered much
more satisfactory even by those hon.
Members who previously expressed
doubts regarding this measure.

There are only two clauses in this
Bill. I shall just point out the changes
made by the Select Committee. Clause
2 of this Bill seeks to define the term
“railway stores” more clearly. With
regard to clause 3 it was apprehended
that it put a great burden on the
accused because he had to prove that
he came in possession of the article
lawfully. Even that has been modi-
fied and a certain responsibility for
proof has been thrown on the prose-
cution now. So, if the prosecution has
to establish its case now it has to
prove three definite things which were
not in the Bill previously. Now, they
must prove: (i) that the property is
the property of the railway adminis-
tration, (ii) that the accused was in
possession of such property and (iii)
that the property is reasonably sus-
pected of being stolen or unlawfully
obtained. If the prosecution proves
these things then it is for the accused
to prove that the article lawfully
came in his possession. Unless he is
able to prove that he suffers the con-
sequences of the law. It would be
noticed that some hon. Members—
perhaps I should say that they have
been unkind enough—have appended
dissenting minutes. But, even they, I
should point out, have admitted that
the Select Committee has certainly
improved upon the original Bill. Shri
Nambiar and Shri K. K. Basu have
said: “We recognise that substantial
improvement has been made on the
original Bill by the Select Committee.”
Even my friend Shri Raghavachari
says: “The modified definition is cer-
tainly an improvement.”

Shri Kamath (Hoshangabad): “Why
“even Shri Raghavachari”?

Sardar Hukam Singh (Kapurthala-
Bhatinda): He had an objection im
the first stage.

Shri Alagesan: 1 am prepared to
omit the word “even” if my hon.
friend takes exception to that..
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Pandit Thakur Das Bhargava (Gur-
gaon): He said “even” and not “add”.

Shri Alagesan: Now, I would cer-
tainly add that even Pandit Thakur

Das Bhargava......

Shri U. M. Trivedi (Chittor): The
hon. Minister could have wused the
word “even” for Pandit Thakur Das

Bhargava.

Pandit Thakur Das Bhargava; And
add for some other Member.

Shri Alagesan: Pandit Thakur Das
Bhargava has said: “The Railway
Stores (Unlawful Possession) Bill has,
I recognise, emerged from the Select
Committee in a greatly improved
form.” So, it will be seen that what-
ever objections were there in the
minds of hon. Members have been
sought to be removed and they should
be satisfied with this.

One or two things have been said
in the dissenting minutes. Shri Nam-
biar and Shri K. K. Basu have said
that if the railway claims that the
property belongs to the railway then
the burden of proof: shifts to the
accused. It is not so. As I said the
prosecution has not only to just claim
the property so that the proof shifts
to the accused, but it has also to prove
that the property actually belongs to
the railway administration and also
prove several other things. It is not
merely a claim that will suffice.

Again, the implications of section
410 LP.C. are sought to be brought in
by my friends Shri Raghavachari and
Pandit Thakur Das Bhargava. This
being a special measure I should not
like to bind myself with it. Then the
whole rationale behind this special
law goes. I can as well go to the
common law of the land to punish
people who come to be in unlawful
possession of railway property.

So, T would only point out that I
am unable to accept the implications
of the dissenting minutes or the vari-
ous amendments that have sprung
from the implications of the dissenting
minutes.
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Pandit Thakur Das Bhargava: Mr.
Deputy-Speaker, I should think that
it is not right on the part of the hon.
Minister to dismiss all the amend-
ments without hearing us. After all
an hon. Minister cannot come to a
definite view without hearing the
\Members. I think he is open to con-
viction.

Shri Alagesan: I am prepared to
hear. I am only giving my first re-
action. I do not set a limit to the
hon. Member’s persuasive capacity. It
is almost limitless.

Shri Kamath: And‘you sald you
are open to conviction.

Shri Alagesan: But, I should like
to remind the House....

Mr. Deputy-Speaker: Were all
these amendments brought in at the
Select Committee stage?

Shri Alagesan: I was going to tell
you that. Many of these amendments
have been put forward at the Select
Committee stage and it was not possi-
ble for the Select Committee to accept
them. But the hon. Members have
every right to again present them
here, appeal to the House to accept
them and so on.

Pandit Thakur Das Bhargava: Some
of them were raised by you, Sir,
while sending the Bill to the Select
Committee and many of them have
urged at the time when the Bill was
sent to the Select Committee. The
Select Committee did not consider all
these things.

Mr. Deputy-Speaker: I was not a
member of the Select Committee.

Pandit Thakur Das Bhargava: You
were present here in the House during
the debate, you took part in the debate
and you pointed out the defects at that
time. These defects still continue.

Shri Alagesan: I would like to re-
mind the hon. Members that I almost
succeeded in convincing the House
about the necessity of this measure as
if was and the need for passing it. It
was only in a moment of weakness or
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[Shri Alagesan]
generosity—whatever it is—that I
agreed to the motion for Select Com-

tpittee moved by my hon. friend. But
I am not sorry for that.

Sardar Hukam Simgh: Members
feel that you must show that kind of
weakness again!

Shri Alagesan: 1 should not call it
weakness. In fact, they are the strong
points of democracy. They go to
strengthen the democratic traditions.
So, I am not sorry for what I have
done but I should only appeal to the
Members that having gone so far with
them they would be a little kinder....

Shri Kamath: You want to retreat
now?

Shri Alagesan:..and would re-
ciprocate and do the same thing to me
by approving it. I agreed to the
reference to the Select Committee
because I not only want the consent
of the House in anything that I do but
the willing consent of the House. Not
only do I want the approval of the
House but the hearty approval of the
House for anything that I do, and it
was for that reason that I agreed to go
to the Select Committee and accept
the modifications that the Select
Committee thought fit to effect.

Mr. Deputy-Speaker:
moved:

“That the Bill to provide for the
extension of the law gelating to
the punishment of the offence of
unlawful possession of railway
stores, as now in force, to the
whole of India and to re-enact its
provisions, passed by Rajya Sabha
and as reported by the Select
Committee, be taken into con-
sideration"”.

Motion

Pandit Thakur Das Bhargava: I do
not know whether I should thank the
hon. Minister when he says that it
was in a moment of weakness that he
agreed to accept the motion for
reference to the Select Committee. As
a matter of fact, so far as the report
of the Select Committee is concerned,
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it also ponits out that some improve-
ments have been made. It is not only
that the dissenting Members who
Fecognised this but the hon. Minister
himself recognised this and he was
pleased to give us a better definition
of railway stores property. Therefore,
he should not be sorry and should not
say that it was in a moment of weak-
ness that he did so. He is so sweet
and reasonable that my difficulty is, I
cannot find words to say anything to
contradict him. When he said that it
was in a moment of weakness, I took
him at his word. But I think, at the
same time, that it was a very good
weakness and that he would show a
similar weakness today also!

Shri Kamath: It is mutual!

um\ W :"

Pandit Thakur Das Bhargava: I
think we will all reciprocate the
desire that the Minister has just
evinced. Now, when Shri Alagesan
speaks in this House, we all forget
that he is sitting there as a Minister.
We do not see that he is a Minister
sitting there and we are all humble
Members. As a matter of fact we are
all at one with him in saying that
so far as the railways are concerned,
it is the national property of the whole
of India in every way and at the same
time its property rights and posses-
sing rights should be respected and
may be protected. All the same, while
saying all this, the hon. Minister has
reminded us of democracy also. He
has just told us that it was in a demo-
cratic spirit that he accepted the
motion and improved the Bill. May I
again very humbly remind him of
that democracy? In our law there is
no difference between the Govern-
ment and an ordinary individual so
far as civil litigation is concerned.
Both go to the same courts, both apply
in the same way and the rules of evi-
dence and procedure are the same for
both. Even in criminal law, Govern-
ment is a party and accused is also a
party and both are parties to the cases.
The law of the land as propounded by
Dicey holds good for every democracy
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and for every democratic country and
for us also. I would like, therefore,
to say that so far as the property of
the Government is concerned, it may
be on the same basis as private pro-
perty. If you cannot find a better law
than it is today, for privale property
there is absolutely no reason for your
swearing. by democracy for making a
distincion between Government and
private property. Both must be pro-
tected and the laws must be the same
and the accused must be punished in
the same way.

Now, what do we do? Last time,
our . friends in this House criticised
the Government when they wanted
that sanction should be obtained in
case a public servant is involved in
the case. We know that in France,
there is a different law in this matter,
but in India, the law is the same. It
is on this ground that I base my argu-
ment—on the basis of democracy—
to which my friend has just referred.
May I humbly point out that today,
if a person commits theft of railway
property, what is the position? He is
in the same position as the thief who
commits theft of private property.
“There is no difference whatsoever.
Section 380 is the same. The punish-
ment is the same. But in regard to
this unlawful possession of railway
stores, my friend wants to make a
distinction. He wants that the punish-
ments may be enhanced to five years
and at the same time the presumptions
in relation to the proof may be
changed. So far as the punishment is
concerned, in spite of his swearing by
the democratic spirit, I can understand
that punishment may be a bit enhanc-
ed, because, as a matter of fact, the
railway property can be stolen in a
number of ways. The railways extend
to about 34,000 miles and their pro-
perty is lying here, there and every-
where and lends itself of being easily
stolen. Thercfore, if the punishments
are at a bit tightened, I have got no
objection, though, at the same time, I
do want that if the railway servants
themselves, who ought to be the
Dprotectors of this property, commit the
same offence the punishment should
be greater in their case. Therefore, I
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have submitted an amendment for the
consideration of the hon. Minister that
the possession of stolen property must
come within the meaning of section
410 of the Indian Penal Code. I have
also suggested four years for five years
as regards punishment for ordinary
thieves, five years for thieves who are
railway servants. But, at the same
time, I am loath to change the other
aspect, namely, the manner of proof
and other presumptions in regard to
theft, whether it is railway property
or ordinary property. Though it is true
that in some respects the definition of
railway property has been changed,
the Bill has returned from the Select
Committee in an improved form. To
quote myself, . “the amendment
suggested by the Government has
limited its wide scope and the poten-
tiality of harassment to innocent
persons has been to an  extent
minimised”. This is true so far as
it goes, but, at the same time, even
now, if you kindly consider the pro-
visions of the Bill, you will come to
the conclusion that, as a matter of fact,
it is still of such a wide scope that
many innocent persons will be brought
in and there will be great harassment
to the accused.

I have submitted some suggestions
also in my dissenting note to which,
with your permission, I would like to
refer. But before I do so, I would
rather like to say a few words, even
on the definition of railway property,
for your consideration. In the first
place, at the time when the Bill was
referred to the Select Committee, I
took objection to the words “or
intended to be used”. May I humbly
ask you as to who is the person whose
intention to use the property is to be
found? “Intended to be used” is too
wide. We know some items are
bought by the railways and some
things are manufactured by the rail-
ways today, and tomorrow, an expert
says they are unusable. There are
improvements made from day to day
and therefore they go out of use.
Then those properties are sold in
public. They are not destroyed -and
then the public come to possess it.
So, whose intention is to be looked to?
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The intention at a particular period of
time—the intention in 1955—may not
be the same as the intention in 1957
or 1960. Therefore, these words are
tao vague. These words should not be
.allowed to remain here. They are not
only vague but my humble submis-
sion is that they are not capable of
.being proved; they cannot be proved.
In fact, the words in clause 2(a) are:
.“which is the property of any railwzay
administration;”. In a .case of this
nature, you have to save the railway
from itself. The Government have
taken too much burden upon them-
selves. It will be impossible to prove
that it is railway property. To prove
that it is railway property will be
impossible. Therefore, my humble
submission is that, though the hon.
Minister has made such a provision,
he has takeh too much burden upon
himself. In practice we will find it
is difficult. When the accused persons
are brought into the meshes of the
law, he will not be able to discharge
his burden ordinarily. It will be most
difficult to discharge the burden of
proof. He has made it impossible for
himself or for the prosecution to
prove the offence against the accused.
This is the result of the change in
the definition. As a matter of fact,
the whole thing is such that it could
not be improved. The railways have
imposed too much burden upon them-
selves and. they will never be able to
discharge it. Mr. Deputy-Speaker,
vou really struck the right point
when we were discussing this and
.pointed out to the hon. Minister at,
.that time that it might have been the
property of the railways to start with
50 years before, but the railways
,must prove that at the time the stolen
property was found in the possession
of another man or sometime near
that, it was the property of the rail-
ways. If it cannot be proved, that
the railways were in possession of
that property up to that time, it is
impossible to secure a conviction. The
-objection that you yourself had
pointed out is of such. vital jmport-
ance to this case that on this- point
every case shall be shattered. After
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all, theft or receiving or possession
of stolen property knowing it to be
stolen is an offence under the ordinary
law. But here possession itself becomes
an offence. Unless the possession of the
railways is proved up to the time that
it was stolen, it is futile for the
railways to say that “we shall prove
that it is our property.” What is the
use of proving that it was the
property of the railways ten years
ago?

Mr. Deputy-Speaker: If at any time
within a period of 5 years it has been
proved that the property has been in
the possession of the railways, will
that be a reasonable case?

Pandit Thakur Das Bhargava: Let
the time limit be 2 years, 3 years or
even 6 years, I do not mind. But the
reality is this. If the property was
in the possession of the railways say
50 years ago, and if the railways still
say “we do not know when the theft
took place; but it is our property”
how can they prove' this offence?
They cannot prove it. Therefore, your
objection and my humble objection do
remain, namely, that it is impossible
to prove these things.

Mr. Deputy-Speaker: It cannot be-
come the property of some other man
because the theft took place 106
years ago; but still. unless there is a
reasonable time-limit, it may be
rather difficult. The time-limit may
be, say, 5 or 6 years. For instance, in
income-tax law, they say “if there
is an evasion for 8 vears...” etc.

Shri U. M. Trivedi: -
limitation in criminal laws. Crime
knows no limitation, except under
the provisions of the mercantile law.

Pandit Thakur Das Bhargava:
There is no limitation for bringing a ,
case; that is all. But, at the same
time, if you say that 100 years ago, it
was the property of the railways, will
that do? According to section 110 of
the Indian Evidence Act, a person in
possession. is deemed to be the owner
of it. There is a presumption that
good title is referable to possession.

There is no
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Suppose a person is in possession of
any railway property. The presump-
tion of law is that he is the owner of
it. It might have been the railway’s
property 100 years back; but today I
am in possession of it; that means I
am the owner of that property under
section 110. You know that the rail-
ways auction their property, and it
has come to my possession. There are
a hundred and one ways of possessing
railway property. Under any law, can
possession by itself be an offence? It
is only when there is a certainty that
it is stolen property or when there is
a reason to believe that it is stolen
property, that it will give rise to a
presumption. It may be that the
person is in possession of the property
in the meaning of section 411. But
what does this section say? It merely
says “possession”; not even “recent
possession”. I draw the attention of
my lawyer friends in this House to
section 114, illustration (a), according
to which, unless the possession is
recent, no presumption whatsoever
arises. All possession is deemed to be
lawful, unless it is recent possession

of stolen property. First of all, it must _

be proved that it is stolen property.
According to section 410, if it is a
property in respect of which theft,
robbery, dacoity, crime, breach of
trust or misappropriation has taken
place, then the question arises about
its possession. So, if the possession is
recent, then the courts can raise a
presumption under the particular cir-
cumstances of the case that he may
be regarded as a person who is a
thief or receiver of stolen property.
What happens in the present case?
Possession by itself is made an
offence. ‘This is an  extraordinary
piece of legislation. In 1944, the
circumstances were different; it was
an emergency legislation. But today
they want to change the law of the
land and at the same time they want
. to make it obligatory upon the courts:
they really want to change the
illustration of section 114 (a). It s
quite wrong in principle. According
to that, the court has got the discre-
tion to raise a presumption or not to
raise a presumption, according to the
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particular circumstances of the case.
But here they make it obligatory. Not
only that; I can understand that there
will be some sense if the word
“recent” is there. But it is missing.
Therefore, it means that when posses-
sion has taken place at howsoever
distant a time, presumption becomes
compulsory.

I find every word here is objection-
able. For instance, the words are
‘“reasonably suspected of being stolen
or unlawfully obtained”. I would ask
the hon. Minister to be kind enough
to explain whether ‘“reasonably sus-
pected” applies to both ‘“stolen” and
“unlawfully obtained”, and whether
the person in possession reasonably
suspects that it is stolen property of
which he has come into possession or

whether it is the court’s suspicion.
Whose suspicion is this?
Shri S. V. Ramaswamy (Salem):

The prosecution is there to....

Pandit Thakur Das Bhargava: I am
sorry the hon. Member has missed the
point. I am humbly asking whether
the words “reasonably suspected”
refer to the accused person or whether
they refer to the article. If it refers
to the article—as it did in the original
Bill—the courts must come to the
conclusion that the property can be
treated as reasonably suspected stolen
property. The article may be
reasonably suspected of being stolen,
but it might not have been stolen; the
property may be reasonably suspected
of being unlawfully obtained; but.it
might not have been unlawfully
obtained. The murder may, not
be committed; but the accus-
ed may be hanged. That is what it
comes to. Unless and until it is
proved, can any property be called
stolen property? Reasonably suspected
of being stolen is quite different from
being stolen. If it is only reasonably
suspected, then the position . is
absolutely indefensible. If it refers to
the article, then, though it might not .
have been stolen in fact, the positipn
is absolutely indefensible. 1 under-
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stand the Select Committee in its
wisdom wanted to substitute these
words ‘“reasonably suspected” to
correspond with the words in section
411 and impart the element of mens
rea.

In section 411, L.P.C. the wording is:
“Whoever  dishonestly........ ”—the
word dishonestly is not here—whoever
dishonestly receives or retains any
stolen property knowing or having
reason to believe the same to be stolen.
This is the mens 7ea for the case.
Unless the man knows that it is stolen
property which is in his possession,
unless he has reason to believe that it
is stolen property, he is not guilty. If
a person honestly comes by certain
property, if he does not believe that
it is stolen property, there is no
offence whatsoever. These words
‘reasonably suspected’ can refer to
the accused. When he is in possession,
for that possession to be such as would
bring him within the clutches of the
law, must be of an articlc reasonably
suspected to be stolen property. It
must be an article which is being
reasonably suspected as stolen pro-
perty. If that is the meaning, I can
understand that though the law is not
clear, it is not as good as section 411.
The words there are knowledge, etc.
Knowledge is quite different from
reasonable suspicion. The other word-
ing is, having reason to believe that
it is stolen property. Believe is also a
much stronger word than suspicion.
There is a world of difference between
believe and suspicion. Therefore,
there is absolutely no reason why we
should substitute the words ‘knowing
or having reason to believe’ by the
words ‘reasonably suspected’. My
difficulty is, I am fighting with a phan-
tom. According to the original Bill,
it was for the courts to come to the
conclusion whether the property is
stolen or not. I can understand, and
it must be the experience of every
person, in courts—though it happens
very rarely—that a person supposed to
be dead comes into the court alive
after the accused has been ordered to
be hung. Therefore, in a case in which

" for the consideration

1 DECEMBER 1955 (Unlawful Possession) 942

Bill

theft is not proved, it is not only idle
but it is absolutely wrong in principle
to hoid that the court can come to the
conclusion that the property was rea-
sonably suspected of being stolen
though as a matter of fact, proof of
theft is being dispensed with. There-
fore, my submission is, if these words
refer to the person, these words should
be substituted by, ‘knows or having
reason to believe’. If these words
refer to the article, there is every
reason to change these words. Instead
of proving theft, we only say there is
reasonably suspicion of the property
being stolen property. In both these
ways, it is wrong and these words
should not be kept here.

May I refer to article
Constitution which says. ...

20 of the

Mr. Deputy-Speaker: May 1 submit
of the hon.
Member, all this was said
and he had an opportunity to
speak about these matters in the
Select Committee also. I am not pre-
venting him from saying them again
to convert this House which is. al-
ready thin.

Shri Kamath: Lunch thinness.

Mr. Deputy-Speaker: If the hon.
member intends moving any amend-
ment, he may say something more
there. I leave it to him. If he con-
verts the Minister, he converts, other-
wise, not.

Pandit Thakur Das Bhargava: Am
I to understand that only such points
as have been referred to in the Select
Committee can be referred' to again?

Shri Kamath: The Minister him-
self said that he is amenable to con-
version.

Pandit Thakur Das Bhargava: Is
there any rule. ... *

. Mr. Deputy-Speaker: There is no
rule at all. All these points were
urged before reference to the Select
Committee. 1 agree that this House
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is not committed to the principle of
this Bill because it has emanated
from the Rajya Sabha any more than
a motion for reference to a Joint
Committee. We are not in any way
committed and the whole thing can
be argued again. The same points
have been argued at length at an ear-
lier stage. I am leaving it to the hen.
Member to choose the more important
points. If he considers all the points
important, he can do so. I do not want
to stand in the way. But, if it is a
point which has already been con-
sidered, some consideration may be
given to that also. That is all.

Pandit Thakur Das Bhargava: In
fact, I am not quoting those authori-
ties which I quoted then. I have got
them before me. I do not want to
take the time of the House on them.
At the same time, I am raising some
new points which, though I raised
them in the Select Committee, did not
find favour with them or were not
considered by the Select Committee.
At the same time, I submit that the
fact that the Rajya Sabha has passed
this Bill is absolutely no reason why
I should consider that what the Rajya
Sabha has done is right. This is an
independent House.

Mr. Deputy-Speaker: This House
is not even committed to the principle
of the Bill. This is a matter of first
impression—not first impression—we
have thought about it. This House
has to decide upon the question whe-
ther it will adopt or not the principle
of the Bill. The hon. Member may
go on:.

Pandit Thakur Das Bhargava: Even
in regard to the Select Committee,
may I point out, 20 Members were
appointed. On the last occasion, 7
Members were present. Even on the
first occasion when there was a gene-
ral discussion 12 Members were pre-
sent. When these changes were made,
ten Members were present. Five out
of those Members have given their
minutes of dissent. This is what has
happened in the Select Committee.
I do not want to take my stand on
this. I beg to submit that if I am
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right in my principles, I have full
faith in the hon. Minister. Even in
the Select Committee he was im-
pressed by the arguments. We have
found that he was so good as to
change the definition and limit the
scope of the definition also. I am
convinced that he is amenable to con-
version. Therefore, I would beg of
you to allow me to submit that this
is a very important point which goes
to the root of the case. This is an off-
ence against possession and posses-
sion is taboo in this Bill on the defini-
tion of ‘Railway stores.’

Mr. Deputy-Speaker: I am also
one among many. Possibly I have no
vote unless there is a tie. These are
the difficulties.

Pandit Thakur Das Bhargava: We
have votes; I know the worth of the
vote. You are sitting in the Chair
there and you can direct the discus-
sion. Any suggestion from you must
be accepted by the Government.
Even if they do not accept, it carries
great weight at least with us. Per-
haps you do not know how weighty
vour opinions we take to be. I have
seen in many discussions, in the case
of the Criminal Procedure Code and
on many other occasions, a word
from you has turned the fate of the
Bill....

Shri Kamath: Not yesterday.

Pandit Thakur Das Bhargava: I
say, in our favour. I did not mean
yesterday. Yesterday also, you do not
remember. I would have gone to the
other side if the hon. Deputy-Speaker
did not say the last words. That
explanation was accepted which the
Deputy-Speaker suggested. Many of
us would not have voted in favour of
the Government if the other view
was not put forward by the Deputy-
Speaker as the right view. Any word
or suggestion from you is of very
great consequence and very great
benefit to us. .

I was submitting about article 20
of the Constitution. Suppose we pass
this Bill, and the law is changed.
Will it refer to possessions which
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have already been transferred?
What was not an offence will become
an offence by force of this Bill. Will
any cases be there in which convic-
tion will take place in respect of pos-
session which was transferred be-
fore this Act came into force? This
is a very important question. Ac-
cording to ‘article 20 of the Constitu-
tion, such offences as involve transfer
of possession before we pass this Bill
should not come within the purview
¢« of this Bill. If that is so, it is all the
more necessary that we make a de-
claration that only such possession will
be the subject matter of prosecutions,
which take place after this law has
come into force. Otherwise, we will
be punishing people in respect of off-
ences which were not offences at the
time when the possession was trans-
ferred.

Mr. Deputy-Speaker: Is this law
creating a new offence?

Pandit Thakur Das Bhargava: Yes,
a new offence. Previously there was
no offence.

Mr. Deputy-Speaker:
It says:

See clause 3.

“If any person is found or pro-
ved to have been in possession
of any article of railway stores...”

The words in the clause are “rea-
sonably suspected of being stolen or
unlawfully obtained”. Instead of the
words “reasonablv suspécted of being
stolen”, if it were only “stolen” it
would not be a new offence. If the
words are “If any person is found, or
is proved to have been, in possession
of any article of railway stores stolen”
it will be an old offence, or existing
offence.

Pandit Thakur Das Bhargava: There
was previously no law, no such off-
ence as possession of stolen property.

Mr. Deputy-Speaker: ‘“Reasonably
suspected of being stolen”—do these
words make a difference?

- Pandit Thakur Das Bhargava: They
make a world of difference.
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Mr. Deputy-Speaker: “Or unlaw-
fully obtained”—is that not even now
an offence?

Pandit Thakur Das Bhargava: What
is “unlawfully obtained”? The Indian
Penal Code does not know any un-
lawful obtaining. It knows extor-
tion, robbery, dacoity, cheating, mis-
appropriation and theft. It does not
know what is unlawful obtaining.
There may be some other way of un-
lawfully obtaining. And moreover,
as I have just now pointed out with
your permission, there is no offence
like possession of stolen property in
the Indian Penal Code. It is either
receiving or retaining stolen property
knowing it to be stolen.

Mr. Deputy-Speaker: The original
taking may not be an offence, but
continued possession after this Act is
passed will be an offence.

Pandit Thakur Das Bhargava: Cn-
tinued possession of even stolen pro-
perty is not an offence. It is only an
offence when it is known by the pos-
sessor that it is stolen property.
Otherwise, it is no offence. A per-
son may not know. Supposing Shri
Kamath in joke puts a pen or a knife
belonging to the railway in my poc-
ket. I have got no knowledge that
it is stolen. Now mere possession is an
offence.

Shri Kamath: Only a knife?

Pandit Thakur Das Bhargava: A
knife or anything else.

Mr. Deputy-Speaker: Possession of
stolen property knowingly, that is
section 411.

Pandit Thakur Das Bhargava: Yes.
Here, there is no “knowingly”. This
is a new offence. Even possession is
not an offence. If a person receives
or retains, it is quite different. I
may keep any amount of stolen pro-
perty, it is not an offence.

Mr. Deputy-Speaker: We are not
now called upon to decide on article
20. When a man is charged with a
new offence, he will invoke article 20.



947 Railway Stores i DECEMBER 1955 (Unlawful 'Pmmion) 948

Pandit Thakur Das Bhargava: This
should apply only to those who com-
mit the offence after the Act comes
into force, not otherwise. I have given
an amendment to this effect.

Perhaps it may be thrust on our
face again as it was done in the
Select Committee that there is a law
in Great Britain which is analogous
it is said. It was claimed in the
Select Committee that when such a
law is obtaining in England, why
should we not protect ourselves by
-enacting such a law? If you kindly
.go through that law, you will find
that its very basis is different. There
are certain properties about which it
can be predicted that they belong to
the railways or public stores and
none else. For instance, copper wires.
Last time we passed the Telegraph
‘Wires (Unlawful Possession) Bill and
1 supported it. If the hon. Minister
-could speak of any particular pro-
;perty that it belongs to the railways
and nobody else—for instance, some
property manufactured in a factory
.owned by the railways, or for the
railways by some factory which only
«does work for the railways and brands
it—I would have no objection, be-
«cause then I would be on safe ground.
‘It could not pass to private persons
unless it is stolen. Then, they will
mot be able to auction it or sell it or
«do anything with it. That is the basis
«of the Act passed in Great Britain.
‘The property has got a particular
trade mark. It bears a certain indi-
«ation that it is railway property.
As it will be said against us that we
passed the Telegraph Wires (Unlawful
Possession) Act, I am replying in
.advance.

In fact, I am as anxious as the
Railway Ministry that railway pro-
perty should not be stolen. It is
‘national property. It is wrong to say
to us that we want that this law may
be evaded. I want to make it as
«certain and as tight as possible.
But, at the same time, I do not want
any person who comes by any pro-
perty in a lawful manner, to come
in the clutches of law.

Bill

The Railways have got Rs. 800
crores worth of property including
sugar, grain, bulbs, sleepers—in fact,
every kind of property under the
heavens. And it has got no mark.
It is easily sold.

Shri U. M. Trivedi: May 1 ask my
hon. friend to say how such property
like sugar, grain etc., that he enu-
merated are used in construction,
operation or maintenance? It is only
with such property that we are con-
cerned.

Pandit Thakur Das Bhargava: May
I know what is the railway? Is it
suggested that when the railway has
got sugar and grain and gives it to
its servants, according to law it is
not used for construction? Every-
thing is used in construction. It does
not mean that only sleepers or rails
will be there. You will remember,
Sir, there was a committee with Shri
Mohanlal as Chairman, which stopped
the selling of sugar to railway ser-
vants. But even today, the railways
buy all these things. There are ben-
ches and chairs in the railway schools.
Can they not be said to be used in
the construction of railways?

Mr. Deputy-Speaker: If it is rail-
way, it-is railway line.

Pandit Thakur Das Bhargava: Many
things are wused in our railways—
bulbs, bolts, nuts, fittings.

Mr. Deputy-Speaker: They are all
used, but sugar and coffee and tea
are not for construction purposes.

Shri B. S. Murthy (Eluru): For
the persons who construct.

Pandit Thakur Das Bhargava: Con-
struction and operation. What is
the operation of a railway? In the
railways, they have got their own
catering arrangements. Is that not
an operation and maintenance of the
railway. We can say edible articles
may be taken away. I do not object
to that limited construction being put.
All the same, there are a hundred
and one articles which they them-
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selves buy and sell in the market.
What is the guarantee that those
things will not be purchased by the
ordinary people and that they will not
be hauled up? Therefore, my sub-
mission is that you should restrict the
scope of it, and then if you make it
more stringent than the ordinary law,
T can understand.

‘Then, is it an offence against rail-
way property? Theft etc., is an off-
‘ence against possession, and I have
only indicated that you put in the
words “which is the property of any
railway administration and is posses-
sed by it”. It is not against the pro-
prietary rights of the railway that
the offence is committed. It is only
against the possessory rights. The
person who keeps stolen railway pro-
perty is not a person who denies the
right of the railway to certain pro-
perty. I do not understand why the
railway wants to make possession
punishable with five years and theft
itself with only three years, so that
the person committing theft is in a
better position than the person who
is only in possession of it Both of
them should be on the same leve! so
far as this Bill is concerned.

May I then humbly ask the hon.
Minister to kindly enlighten the
House about the full implication and
the meaning of the words “unlaw-
fully obtained”. We know of six
offences which are in section 410.
These are the very words in the
amendment which I have taken from
section 410 of the Indian Penal Code.
Apart from that, what are the other
ways in which property can be said
to be unlawfully obtained? If these
are the only six ways known te
law, why not make it definite, so
that we understand where we are?
What is the use of having vague and
meaningless expressiens like “un-
lawfully obtained”. It is much better
to revert to the wording of section
410 which has been the subject of
many iegac proneuncements and
whose meaning we know. definitely.
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With your permission I would like
to lay special emphasis on at least
two particular amendments of mine.
Whatever my hon. friend Shri Ala-
gesan may do with the other amend-
ments, I would point out that two of
the amendments at least are too
important to be missed by him. In
the first place, wunless the words
‘recent possession’ are there I would
not be satisfied, and I would kindly
ask every Member to consider this.
aspect rather carefully.

In regard to reeent possession,
there have been many rulings al-
ready. I do not want to quote all
the rulings, but at the same time, 1
want to read four or five lines from
The Law of Evidence where this has
been adverted to, and where the
meaning has been made more than
clear, and some instances also have
been given. For instance, an ex-
ample is given of a person who is
found in possession one month after
the theft of a watch; in that case, the
court comes to the conclusion that

there is no presumption at all against
the accused.

In the case of cattle, again, if cattle
is stolen and a person is found in
possession thereof after six months,
then there is no presumption whatso-
ever against him under section 114- .
of the Indian Evidence Act. In this
way there may be many stolen pro-
perties which pass off in the market
in course of time, and the articles
may pass through so many hands in
the ordinary course of human con-
duct and business; in respect of these:
articles, there is no presumption
whatsoever attaching to the person.
With your permission, I want to em-
phasise this particular point. I am
reading from page 1275 of The Latw-
of Evidence by Shri N. D. Basu:

“Where a bullock which has
been stolen was sold by the
accused in another place about
two or three months afterwards
and though the Magistrate found
that there was no direct evidence
as to theft, he convicted the
accused by invoking the pre-
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sumption under illustration €a),
held -that in the absence of evi-
dence that the accused com-
mitted the theft the conviction
could not be upheld.”

Again, on page 1276, we find:

“No fixed time can be laid
down to determine whether
possession of articles is recent

or otherwise. But every case
must be judged on its own facts.
If a few stolen articles are found
in possession of a person under
circumstances which may give
rise to the probability of his
coming by them honestly some-
time after the theft, the pre-
sumption under the law might
not arise against him.”

On page 1274, we have an instance
of an axe and a saw:

“An axe and a saw were stolen
on March 1st. On June 1st, they
were found in A’s possession.

This raises no presumption
against A.”
Similarly, the tools of the rail-

ways, which are used by the labour-
ers can be stolen away, and a person
can be found in possession of them.
In fact, if the words ‘unlawfully
obtained’ are put there, I am afraid
no railway officer will be safe, and
many persons will be victimised.
Files and many other things go to
the officers’ residences; they are not
unlawfully obtained. and no theft is
committed, but in the ordinary
course of business, these things take
place, and if these words are there,
all those officers could be punished.
Even if a labourer takes the tools
that he is using, to his house, to be
brought the next day, he can be

proceeded against under this provi-
sion.
.

Mr. Deputy-Speaker: Does the
hon. Member mean that even in
such cases the administration will
launch prosecution? On the other

hand, I think they usually err on the
other side.
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Pandit Thakur Das Bhargava:
After all, when we are making a
law, we must make it fool-proof
and knave-proof. As long as our
present Ministers are there, I do not.
think these things will happen, and.
I have too much faith in them to
believe that these things will happen
with their knowledge. But they are
not everywhere in the railways.
There are petty officers, and they
can harass the people. In fact, the-
complaint made by Shri Nambiar
last time was that generally they
harass the people who belong to the
other parties. That was the com-
plaint that was voiced against the
railway administration.

Mr. Deputy-Speaker: Is there no..
section in the Indian Penal Code, to
the effect that for civil offences, the
magistrate need not take cognisance:

and he can simply throw it out?
Can he net do so?

Pandit Thakur Das Bhargava: It
is quite probable that he may not
take cognisance, but there is a pro--
bability that he may take cogni--
sance; and I want that innocent
persons should be protected against
that possibility, and should not ‘be
punished unless the offences have
been proved to have been committed
by them. My point is that ‘urlawfully
obtaining’ has ne meaning in law.
That is why I want that the words
‘recent possession’ should be there.

Mr. Deputy-Speaker: Is there not
too_ much emphasis that even 99
guilty persons may escape but one

innocent man ought not to be puni-
shed, and so on?

Pandit Thakur Das Bhargava: If
one man also escapes, so much the
better. But what is. the sense in
keeping these words? If the hon.
Minister says that this is all right,
and that this is what these word;
mean, then I would not object to
those words. But why should they
not make the provision here in
accordance with the Indian Penal
Code, which is the general law of the
land? Why should you have the
words “unlawfully obtained’ in this
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clause? Why should you not have
the words ‘recent possession’ which
has stood the test of time for the last
sixty years and more?

Mr. Deputy-Speaker: The diffi-
culties of the railways are also there.
Everywhere things are not hotfsed
properly. Im every station, things
are stolen away, because they‘can-
not be housed in any particular
place. These are the difficulties that
they are facing. So, one would ex-
pect some - constructive suggestion
‘as to how to safeguard these things.
What happens now is that a brand
new first class coach comes from the
Hindustan Aircraft Factory, but in
the wayside, some people get into
the railway carriage, and remove a
handle, or a bulb, or the oil cloth
and so on. There is absolutely
nothing in the Indian Penal Code or
the Code of Criminal Procedure to
.counteract these things. On the
other hand, they seem to favour
more the man who steals rather than
‘the honest man who loses his pro-
perty. I am not making any general
remarks, but only I....

Pandit Thakur Das Bhargava: We
have just passed the Manipur Courts
Bill, and if on the lines of that we
do away with the Indian Penal Code
and the Code of Criminal Proce-
dure altogether, as your opinion
-Seems to be, then I shall be quite
happy, and you can ‘take oral "evi-
dence, without writing anything, and
the person can be punished. I could
understand that sort of thing. But if
you want to keep the ordinary law
of the land for all other articles,
then what is the sense in having
‘these words in this Bill?

Mr. Deputy-Speaker: Can these
-articles not be stolen and...

Pandit Thakur Das Bhargava:
For instance, a bulb worth  eight
annas may be stolen, and it may be
said that since such and such a per-
son is in possession of a bulb, the
-case is proved against ‘him. e
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Mr. Deputy-Speaker: But in how
many cases does that kind of thing
happen? It happens only in a very
few cases. On the other hand, I
think more persons escape. The
higher officer gives the benefit of
doubt to the person, and the person
escapes. This is what happens in
99 per cent of the cases.

Pandit Thakur Das Bhargava:
When the Code of Criminal Pro-
cedure (Amendment) Bill was being
discussed, the hon. Minister Dr.
Katju was pleased to say that in
about 87 per cent of murder cases,
the accused were acquitted. So, I
can see the force of your argument.
In fact, I myself want that there
should be stricter punishment in
cases of this nature. But I do not
want that we should dispense with
proof or presumptions etc., for these
things have been proved by a long
course of human conduct and human
experience to be the true bulwarks
of innocent persons. I quite see
your criticism. At the same time I
am very sorry that taking things as
they are I cannot agree to a provi-
sion of this nature. For all - these
years, this law was not there, and
the railways have not all been looted
away; on the other hand, they are
still subsisting, and in fact they are
making good profits, and we are
hearing every year as to what they
are doing. Further, there is no evi-
dence that crime has increased very
much. Only last time, the figures
were given to us, and they are not
at all alarming.

Mr. Deputy-Speaker: In spite of
that, this is what is happening.

Pandit Thakur Das Bhargava: But
may I ask this? What is happening
in the land? How many thefts are
taking place, and how much of rob-
bery is taking place? But is the .
administration caring a bit for those
things? But in regard to Govern-
ment property we saw last time that
evictors were being made sum-
marily, whereas for private proper-
ties, the case goes on for three years:
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and more, and yet the case is not
decided. In this way why should you
make a distinction between Govern-
ment property and private pmm?
1 want there should be no distinc-
tion between private property and
railway property or Government
property. So far as offences are con-
cerned. the same principle should
apply in respect of both. The
punishment may be more in the case
of Government property, but at the
same time, the manner of proof of
an offence should not change the
offence. At present, we find that
there is one kind of offence for rail-
way property, and quite another
kind of offence for all the rest of
‘Government property. Tomorrow,
:Sardar Swaran Singh may come and
say, so much of building material is
lying there, so why not make the
law stricter with regard to that. If
that happens, then will you have
different laws for different Govern-
ment properties? What is the point
in having selected the railway pro-
perty only for these purposes? My
humble submission is that it is en-
tirely wrong.

Shri Alagesan: All these points
‘were met very effectively last time.
So, I do not want to retraverse the
‘whole graound now.

Pandit Thakur Das Bhargava: I
«do not want to take my stand in the
‘way in which my hon. friend has
.done. As per the advice given by
~you, I did not want to traverse that
.ground, but now that the" objection
.has come from the hon. Minister I
take my stand on those points. It is
-entirely wrong for the hon. Minister
to come and say, all these points
have been wurged already, and
therefore they should not be urged
now, and if they are urged, he re-
fuses to consider them; it is abso-
lutely wrong in principle to say so.
What is the use of our being told
at this time when the law is being
changed, and it is being discussed,
t!nat these points were raised some
time back? Has the House declared
its opinion in respect of these mat-
ters? It has not, for no vote was
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taken on the last occasion about

‘these points. Further, the last word

does not remain with the hon.
Minister, but it rests with the
House. So, I am perfectly entitled
to urge every possible point which
urged before, and which I am urging
now. But since you have advised
me, I did not want to take up those
points.

Mr. Deputy-Speaker: This is a
case of a departure from the ordi-
nary rule of presumption that
everybody shall be presumed to be
innocent until and unless the guilt
is established. Normally, he need
not even open his mouth. In a war-
rant case, he may sit chup-chaep and
throw the entire burden on the pro-
secution and tear the evidence of
the witness to pieces. He may keep
quiet in the first cross-examination,
in the second cross-examination and
so on—I think one of the cross-
examinations has now been done
away with recently; and he need not
open his mouth at all. We have
read several cases like this. For
instance, there was a young fellow
who stole a pig. He killed that pig,
and had the meat or pork or what-
ever it is. Half of it he had under
his arm-pit, but then he was caught
red-handed. He engaged a lawyer,
and had the case argued. Ultimately,
he was acquitted. As soon as he was
acquitted, he came out and asked the
lawyer ‘What shall I do with this
meat?” The pork was there under
his arm-pit, and yet nobody could
catch hold of him. These are some
of the instances.

2 pM.

But all the same, with respect to
every kind of property, they want
to take precautions. In the case of
the railways, the property is not
confined within the four walls of a
house; it is strewn all over the sub-
continent. If in spite of want of
care some . children live for a
huqd.red years, is it a ground for not
taking care? Of course, an innocent
man ought not to be punished. All
reasonable precautions should be
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there. The hon. Minister and others
who are in charge of law and other
matters should not only protect those
people who are innocent, but also
take care that general demoralisa-
tion does not set in in the country by
which every scoundrel escapes and
there is no justice for any honest
man who loses his property. The
Government cannot adopt an atti-
tude of ‘Chhod dho’ and say ‘Let the
fellow go away’; in that case, nobody
will have confidence in the mainten-
ance of law and order. We are here
not in the course of dispensing jus-
tice but trying to make the law, and
therefore, the law must be made as
fool-proof as possible. God himself
has not made this world fool-proof;
there are a number of fools. We are
trying to do the best in the cir-
cumstances. Both these points of
view must be borne in mind. That is
my view. Unfortunately, I have no
right to talk; yet I am talking. I am
trying under the rules to elucidate
for the benefit of hon. Members here
the position. Ultimately, before I
put the motion to the vote of
the House, I can say what I like.
Under the modified rules, 1 am try-
ing to interpret both sides of the case,
and elucidate the position.

Pandit Thakur Das Bhargava: You
are defending yourself without any
accusation against yourself. I con-
gratulate you on the manner in which
you lead us. )

Mr. Deputy-Speaker: I am finding an
enormity of offences all over the coun-
try. This property seems to be no
man’s property. Whenever a property
is nationalised, it is no man’s property.
Nobody ever takes care of it. The
man who is in charge of the electric
lights puts a bulb in the coach, The
next day his younger brother steels
it away, and then opens a shop close
by. It is impossible to find out
whether this bulb was of the railway
or not. Once again it comes back in-
to ‘the railway; then again it goes
away. God alone knows how these
time to
and God alone must come and
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investigate these cases! Of course,

the hon. Minister and other persons in
charge of the Bill do not want to get
hold of an innocent man. Of course,
there is a danger also in enthusiasm..
There may be some mistakes com-
mitted. It is the duty of this House
to safeguard the innocent people and
likewise also infuse a spirit of trust
and confidence in the maintenance
of law and order by the administra-
tion.

If people feel that every thief, by
the assistance of a clever lawyer or
by the weakness of the law, escapes,.
I am afraid this administration wil
go either to the eastern side of the
Bay of Bengal or the western side of
the Arabian Sea. Therefore, legisla-
tors may have both these viewpoints
before them. and not merely an ab-
stract principle of law enunciated by
a foreign country not related to our
present position and conditions in this'
society. The rule of law may be good.
The law of the jungle is different from
the highly civilised law of Devaloka.
But in between, there are Matsyas
also, good and bad fellows. I have
spoken enough, -as I would speak on
the floor of the House.

Pandit Thakur Das Bhargava: 1
thank you for the exposition of law
that you have been pleased to place
before us. I am myself impressed
with that. This is not the first time:
that I have heard you saying this.
What you have been pleased to say
has entered our soul and we all ap-
preciate it. At the same time.........

Mr. Deputy-Speaker: We are gradu-
‘ally missing hold of the real thing.
The man who is wronged goes and
comptains to the police inspector. An
accusation is made. The police ins-
pector does not care. the constable
does not care. The distiller goes on
with the best of intentions. The poor
man is asked not to drink. But
the rich man goes on and sends
the poor man to jail. He behaves as
an honest man and makes tons of
money. He undertakes to pay for the
maintenance of the poor man’s wife
for six months. He comes away. Any
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man who is interested in the adminis-
tration of law—particularly those con-
.cerned with the legislation—must be
anxious to see as to how this kind
©of wretched mal-administration can be
got rid of. Therefore, if there is er—
ring on this side, sometimes an honest
legislator may feel, what is the harm
dn laying down such a law............

Shri Kamath: Socialistic pattern,
Sir.

Mr. Deputy-Speaker: I am sorry I
Interrupted the hon. Member like this.

Pandit Thakur Das Bhargava: I
was saying that whatever you have
been pleased to say must appeal to
every Member of this House. At the
same time, it appeals to me much
more. as I know how you feel in the
imatter. But in this matter, it is not
my effort to make the Jaws stricter
‘than it usually is so far as thefts are
<oncerned. You have been pleased to
refer to corrupt police officials etec.
and the fact of innocent people being
victimised. May I humbly point out
10 you that this Bill only sets back
the clock of law in this way that the
entire burden is changed. You have
been pleased te =~fer to cross-exami-
nation—first time. second time and
S0 on—warrant cases etc. But here the
presumption of innocence is dislodged.
What is this law? It is a travesty of
law to cast the burden of proof on the
accused. Here the duty is cast on the
accused to prove his innocence. This
is not an ordine™~ law. Even in ordi-
nary laws, you will find that the
burden of proof is cast on the accused
only in certain ways. The possession
must be recent. Here they want to
say—possession at any time. Even if
the grandfather got the property and
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sarily because the burden will be
upon you to prove. This possessioan
may be absolutely honest. The theft
may not have taken place. Still he
has to account for it. Have you heard
a thing like that? Theft does 2ot
take place: even then the man is pre-
sumed to be guilty of being in pos-
session of stolen goods. This is the
law which we are countenancing. Ac-
cording to the previous law, it was
for the court to find out whether it
is proved that the thing which is the
subject matter of the theft is reason-
ably suspected of being stelen. Here,
theft may not have taken place, and
yet the man may be convicted—I for
one cannot possibly defend this law;
I cannot be a party to this law.

Mr. Deputy-Speaker: As I under-
stand it, there must be theft estab-
lished. The thing' may have bean
stolen by somebody else. But because
this man is in possession, the presump-
tion prima.facie is that he is the thief.
Even under section 114 of the Evidence
Act, whoever is in possession of
stolen property is presumed to be
the thief. until he has shown to the
contrary. They must establish the
theft.

Pandit Thakur Das Bhargava: I
am very glad that I have got your
support for my point of view, that
the theft must be established. I hope
every Member in this House will agree
with me that unless theft is .estab-
ltisned, the man cannot be procepded
against.

I only want to say one word more
You were pleased to refer to section
114 of the Evidence Act. T will read
out the section, which will"show what

k the difference.

the grandson is found in p fon of
it, he will be held liable. Is this not a
travesty of law? What I am submit-
ting is only that you should bring
‘this law in line with the present law
©of the land.

It you do so. I do not know whether
those effects will follow or not. but it
will be clear that the honest man
whom yeu are - anxious teo pro-
tect will not be put within
the clutches of the law unneces-

Mr. Deputy-Speaker: Knowingly.

Pandit Thakur Das Bhargava: It
says:

“The court may presume that
a man who is in possession of
stolen goods soon after the theft
is either the thief or has received
the goods knowing them to be
stolen, unless he can account for
his possession®.
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If you kindly enact this, ] have got
nothing to say; I will not repent for
having wasted so much time of the
House, if this is enacted. But they
do nothing of the kind. Whatever has
fallen from you, should have fallen
from the bon. Minister.

Mr. Deputy-Speaker: He may walt
and see what happens when we come
- to the amendments.

Pandit Thakur Das Bhargava: All
right. But I would only beg of the
Minister to kindly accept, if not my
reasoning, at least the reasoning of a
man whom we have exalted to the
Chair.

Shri U. M. Trivedi; Very few of us
have the legal acumen and knowledge
of criminal law which Pandit Thakur
Dasji possesses. But, unfortunately,
it appears today that in his zeal to
protect the law of the land, he has
forgotten the evils that are in exist-
ence. Day after day, with all the
watchfulness or the want of watchful-
ness, the carefulness or the careless-
ness of the railway authorities, thefts
do take place. A brand new coach
comes into the yard. Before it is
even commissioned, before even it is
put into use things are stolen, things
which seem to us rather odd, which
are useless for ordinary purposes and
when no ordinary market prevails for
those things. .

1 can give you an illustration, the
theft of railway bulbs at Ratlam
station. Ordinarily, if you place an
order for bulbs of 12 watts, they are
not available in the market unless
you go to particular sea-port stations
or unless they have been indented for
by the railway. Ratlam is not a
manufacturing station: it ranufac-
tures nothing. -

Mr. Deputy-Speaker: Are there not
marks or names of the railways on
these things?

Shri U. M. Trivedi: Sometimes there

are and sometimes not: mostly not.
“You [»place an order today; even if
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there are no goods today you will get
them tomorrow morning. He will ar-
range to get them stolen from the
railway yards and in any number;
this is what is usually happening. I
know of this place as I live nearby.

Mr. Deputy-Speaker: Railways are:
in our places also.

Shri U. M. Trivedi; Yes, Sir. So,
this law is made for those people who
are in the habit of stealing railway
goods and as these things are not
manufactured in thatf place or are
not easily available in that place, the
suspicion would be that these are
stolen property. These persons are
greater offenders than the silly, foolish
man who steels one or two bulbs.
These may be sentenced to 3 years”
imprisonment—but these fence must
get even more than 5 years, and
if this Abolition of Whipping Act had
not been passed 1 would say they
should be whipped (An hon. Member:
Publicly), yes, publicly, to bring home
to them that they are not only causing
loss to the nation but creating diffi-
culties for us, for the passengers who-
want to travel.

Mr. Deputy-Speaker: They make-
children thieves and when the boys
are caught hold of, they pay some
money to the parents and after three
months the boys come out and start.
thieving again.

Shri U. M. Trivedi: For that reason,
the law ought to be more stringent.
I am not yet fully satisfied that the
stringency is fully established here..
The law during the Defence of India
Act period was that mere possession
itself was an offence. Here you are
becoming a little more liberal with
thieves. We will have te establish
that it is the porperty of the railway
administration: we will have further
to establish that it has been used or
intended to be used in the constructicm
or maintenance of a railway. Suppos-
ing there is a thing which was for-
merly made use of.in the railways and
‘which is now obsolete or out of usc,
even if it -is stolen you will not be
able to do anything under this law.
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Mr. Deputy-Speaker; Not under the
ordinary law.

Shri U. M. Trivedi: Under the
ordinary law, the difficulties are very
many and lawyers know that under
the ordinary law you will not be able
even to catch them. Even under this
law, you will not be able to touch
them. What happens is this. Every
department of the railway-—excuse me
for saying this—is full of thieves,
Whenever we were young we thought
that only those persons who canuot
get any job anywhere else, illiterate
and uneducated persons got railway
employment. But, today, graduales,
University graduates are admilted to
railway service and they happen lo be
greater rogues than those whom we
used to recruit during the past.

Shri Kamath: Some of them.

Shri U. M. Trivedi: I do not say
that every one of them is so. If
that were so, the world will not
move. There are always some honest
and over-honest people. But. this is
what happens and the whole reason
behind this and the whole problem
arises because we have .somehow or
other eschewed religious education
from our curriculum. We say, no reli-
gion as we are secular. True, we are
secular but here the child is not afraid
of doing anything sinful. Teach him
some religion, some fundamentais of
religion, of any religion so that he
may be able to realise that what he is
doing is a sin and a wrong. Because
he does not learn that he is not afrad
of doing anything which is wruag and
carries on with it.  Therefore, it is
most essential that such a stringent
law should be passed.

I de not see the importance of the
arguments of Pandit Thakur Dasji.
It is quite true that section 110 of
the Evidence Act lays . down one
presumption of law and, as has been
rightly pointed out by you,.Sir, that
section 114 lays down another presu-
mption of law. But, here there is
no question of presumption. We are
making a very positive law .about it.
We say in clause 3—
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“If any person is found, or is
proved to have been in possession
of any article of railway stores
reasonably suspected....”.

and ‘railway stores’ has been defin
in clause 2, :
“....of being stolen or unlaw-
fully obtained....”.

Now, this ‘unlawfully -obtained’ is
a very wide expression, and I should.
say that it has been wisely used. What
happens is this. It is not that rail-
way servants are going to be caught
for taking files home and writing
notes and preparing things. This is.
not the thing for which the law is
being made. The law is to be applied
only for such railway property as is
used for the construction, operation
or maintenance of a railway. A paper
file or a note is not meant for the:
maintenance, operation or construc--
tion of a railway. What is sought to-
be protected is this.

Say you want to build a house. You.
are a railway employee. You are a
Permanent Way Inspector. You have
got so many best of rails under the
imprest stock already issued. You:
take away 2 rails and have themu:
built in.

Shri T. B. Vittal Rao (Khammam):
Cement.

Shri U, M. Trivedi: Cement, ngbody
can catch. But these are marked
50 Ibs. B. B. & C. IL-‘and 'so
on. If you are caught, the immediafe-
explanation is that there was an auc-
tion and even the bigger: authorities.
who are hand in glove with those who-
build those houses say, an auction was
held and they have got no record of

-what was sold in auction but, at one-

time, there was some auction of scrap-
and this might have been in that
scrap and so on and so ‘forth. Even-
though there is the mark and it is
suspected to be stolen, no prosecution
can take place and the prosecution
fails. That is why it is necessary to
say that he must satisfactorily ac-
count as to how he came by it. Such.
prosecutions have failed by hundreds..
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Fortunately, probably, with all his
vast experience, Pandit Thakur Dasji
has not come across such cases. We
had got these prosecutions in Ajmer

and Indore. It was difficult to prove that .

this accused had not come by it
honestly. He will keep quiet as you
have pointed out. Our law does not
require that he should be cross-exa-
mined; it does not require that he
should make a statement. He can
Jkeep mum and let evidence go in, and
-escape. It is for this reason that the
.Jaw has been brought in this form that
he must account satsfactorily awout
how he came by that. I have seen
houses built up with railway mate-
rial, railway cement—stolen from the
railway—railway steel and even nails
from the railway, wood from the
railway and even the labourers from
the railway. The house is built and
when the time comes for such persons
to be caught the house is sold and the
money goes into the pocket. It is
very difficult to trace it. Therefore,
this law is absolutely necessary. Just
.as in the case of purchase of evacuee
property,—anybody going to purchase
the property of an intending evacuee
would do so at his peril,—here also
anybody who is found in possession of
any article of railway stores suspected
of being stolen or unlawfully obtained
will do at his peril. That is why abso-
lute liability has been created under
this law. These are difficult times in
‘which we are living and unless and
-until good persons come forward to
serve our country with honest motives
and raise the standard of the level of
the morals, it is essential for us to
have such laws as this put on the sta-
tute. I do not like it personally; I
hate it; it is a castigation on the
mational character, but we have to
take stock of the situation as it exists
today. Taking stock of the situation
as it exists today, I think that the law
that is proposed to be enacted is a
useful piece of legislation, and al-
though it does not go to the same
length as we had expected, I wish it
a speedy passage.
‘Sardar Hukam Singh: I was alse
a Member of the Select Committee
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and there we discussed all these
things. There is no doubt that this
is an extraordinary law. It is con-
ceded that the burden of proof is be-
ing changed, but this is the purpose
of the Bill. We have found and rea-
lised that the evil is so rampant that
some drastic remedy is necessary.
With that basic conception, the Bill
was brought forward, and admitting
it to be so, it was referred to the

" Select Committee. Of course, the defi-

nition in the first instance was wide.
The Select Committee considered that
there were dangers—maybe evcen now
to some extent—that even innocent
persons might be roped in. On the
one hand there is the danger that
innocent persons might be roped in
and we have to avoid it by taking pre-
cautions. On the other hand, there
are also some measures, as suggested
by my hon. friend just now, which
ought to be adopted so that this
national waste which is occurring so
widely may be stopped. Therefore,
some means are to be resorted to,
some safer course is to be adopted,
some safeguards are to be provided
so that innocent persons, as far as
possible, may not suffer while our
law might be able to extend its hands
to catch hold of those persons whe
usually resort to such devices and
cause loss to such a wide extent. The
Select Committee considered this
question dispassionately, and after
mature discussion, the Committee
came to the conclusion that the defi-
nition that is now put in the Bill
would certainly provide enough safe-
guards.

Pandit Thakur Das Bhargava is of
the opinion that the definition under
the common law should be adopted
here as well. But in my humble opi-
nion, the very object of the Bill would
be frustrated if we are to adopt the
same old definition as we have in our
common law under the Indian Penal
Code. What is the use of bringing
forward this Bill then? It may be
thrown out. There is no wuse of
enacting a special law at this moment
if the same procedure is to be under-
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gone and the same scope is to be left
to the offender. In my opinion, the
safeguards that have been provided
and the changes that have been intro-
duced are sufficient to cover a num-
ber of cases. When it has been put
on the Railways first to prove, under
the definition, that it is Railway pro-
perty, it is not enough if (a) is prov-
ed; the Railways shall have further
to prove under (b) that the property
is used or intended to be used in the
construction, operation or maintenance
of a railway. Two things are requir-
ed to be proved by the Railways Ahd
that would not suffice. Even then,
the Magistrate has to find out and
come to the conclusion that the per-
son is found or is proved to have been
§n possession of railway stores reason-
ably suspected of being stolen or
unlawfully obtained. When we take
the entire background and the evils
that are rampant and when we think
that some special remedy is neces-
sary, then I do not consider that any-
thing less would be sufficient to bring
about the results that we desire. In
my humble opinion, the precautions
that have been taken are necessary
and they would be sufficient. They
would certainly have a check on the
persons that usually resort to this
evil If this definition is widened,
then the very object of the Bill would
be frustrated and there will be no use
in enacting the Bill I, therefore,
support the measure, and I think that
the precautions taken and safeguards
provided are quite adequate for our
puropse. I hope that the measure
will be passed as it is.

Mr. Deputy-Speaker: Under ihe
definition of “railway stores” as
amended now, on the date on which
the case is launched, it is the duty of
the administration to prove that the
property still continues to be the
property of the Railway Administra-
tion, that it had not been sold. I am
only trying to examine the objec-
tion that any persons who is in pos-
session ‘of property, which was sold
away long long ago, can be accused
of this offence. Under this amended
definition, it is necessary before a case
is launched, for the administration e
426 L.S.D.
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prove that the article is the property
of the Railway Administration. By
theft, a title deed is not transferred.
But if it has been sold away, it will
not be the property on the date of the
launching of the case, and therefore
we have to exhaust all that. There-
fore, this amendment seems to meet
the situation and it is not as if any
property sold away even fifty or sixty
years ago will still be treated as rail-
way property or stolen property. It
has to be the property of the Railway
Administration on the date on which
the case is launched and after that the
other man has to explain satisfactorily
how he happened to come by it

Shri U. M. Trivedi: It would not
be easy to prove the date of the theft.
How can you prove that the property
belonging to such and such party on
such and such a date was stolen?

Mr. Deputy-Speaker: No servant
of the Railway is entitled to sell the
property without any specific autho-
rity. If I put my bicycle in the pos-
session of somebody, he has custody
of the property and not possession.
And, whoever takes possession from
him becomes the thief himself and
this man becomes an abeter. There-
fore, it is not necessary for him to
prove when this theft took place; it
is enough to say that in the usual
course the title has not passed from
the railway.

Sardar Hukam Singh: Would it
not be covered by sub-clause (a)
here? '

Mr. Deputy-Speaker: That is
what I think. Sub-clause (a) of
clause (2) covers this. Therefore, all
the objections seem to have been
answered.

S8hri Raghavachari (Peuukonda):
I was also a Member of the Select
Committee. If you will compare the
original definition of the term “rail-
way stores” with the present definition
here, you will see that the whole thing
has been altered. As my friend
Sardar Hukam Singh was just sub-
metting, one of the purposes or the
very introduction of this Bill was
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to deter thieves by enhanced punish-
ments and also to shift the burden of
proof; otherwise, as the Minister in
charge of the Bill submitted at the
beginning, the ordinary law was there
and there was no need for a special
law. Enhancement of punishment
might have been achieved by amend-
ing the Indian Penal Code itself but
there was also the idea of shifting the
burden of proof.

« You know, people who are inti-
mately connected with criminal law
have always apprehensions that when
any loophole is available innocent
people also may suffer. Our attitude
should always be to see that ten guilty
fellows escape rather than one inno-
cent fellow suffer. We usually see
from that angle. Shri U. M. Trivedi
has just pointed out that he has seen
a number of thefts of railway stores
and that he is prepared to pass any
stringent law. Even if death sen-
tence was imposed I dare say Shri
Trivedi would have said: “Let us
hang him.” He has got some kind of
prejudice against the thieves of rail-
way stores.

Strictly speaking we have to see
what are the risks that are involved in
a prosecution under this Act and how
an innocent man could expect to
escape and not get caught. That is the
test by which we should go.

Shri Dhulekar (Jhansi  Distt.—
South): May I draw the attention
of my learned friend to the fact that
during these 4 or 5 years there have
been disposals of railway property.
Public auctions have taken place of
hundreds and thousands of girders
and other railway materials. Now,
you are making this law. So, I want
to know where does the demarcation
lie?

Shri Baghavachari: 1 will submit
now. In this connection we have to
carefully see what the present defi-
nition contemplates. As you rightly
pointed out, now everything is not
“railway stores”. “Railway stores” is
that which continues to be the pro-
perty of the railway administration
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on the date of the offence. That is,
the date of the theft may not be
known, the date of possession may be
known, but on the date of the offence
it must be the property of the rail-
way administration.

Mr. Deputy-Speaker: I would
even go further and say that the date
of offence is not known and therefore
on the date the prosecution is launch-
ed it must be the property of the
railway administration.

Pandit Thakur Das Bhargava:
What is the date of offence, may I
know?

Mr. Deputy-Speaker: Nobody
knows. It is not necessary. It places
the burden on the prosecution to prove
that on the date the case is launched
it is the property of the railway ad-
ministration. If the article in ques-
tion has not been sold, even if it was
stolen 100 vears ago it continues to be
the property of the railway adminis-
tration.

Pandit Thakur Das Bhargava:
There is no presumption in law that
if a property was mine 20 years ago
it continues to be my property.

Sardar Hukam Singh: The position
may be that there may be one-tenth
of a chance, but if the real owner
comes in that one-tenth also goes
away.

Mr. Deputy-Speaker: Pandit
Thakur Das Bhargava and other hon.
Members who are lawyers know that
different periods of limitation are
given for different items of property.
If a man wants to acquire possession
by title of a Government property
the period required is 60 years—it is
not 10 or 12 years. Therefore, there
is no harm.

Pandit Thakur Das Bhargava: 60
years is for immovable property.

Mr. Deputy-Speaker: I am only
citing an analogy. There is a difference
between a man who has the property
for 12 years and another person who
has it for 60 years. So long as a per-
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son continues to be a minor we will
treat him a minor. We will treat the
railway perpetually to be a minor. If
it is nobody’s property then somebody
has to take charge. That is one argu-
ment. I am not in favour of the one
or the other.

Shri Raghavachari: The next thing
is, the definition says: “ and which is
used or intended to be used.” “In-
tended to be used” is rather a phrase
which is capable of some trouble. The
first part says: “which is wused”.
Therefore, if something which was
used has been thrown out and put
somewhere in the scrap stores that is
not included here. I for one think
that this definition does not make
thefts from the siores of property
thrown out as unserviceable an
offence.

Mr. Deputy-Speaker: Under this

Bill.

Shri Raghavachari: I meant un-
der this law; they come, certainly the
Penal Code. That is another matter.
The trouble is only with regard to the
term “intended to be used”. I should
think that *“is need” and the Ilater
“intended to be used” in the context
must only mean a new thing which
was intended {o be used rather than
an old thing or something which
once was used and was thrown away.
That cannot be said to be “intended
to be used”.

Pandit Thakur Das Bhargava: An
old thing can be re-used.

Shri Raghavachari: I can under-
stand that. So the burden of prov-
ing that such a thing was intended
to be used becomes more difficult.

Mr. Deputy-Speaker: I think the
hon. Members in the Select Com-
‘mittee have carefully chosen the
words. They have not said: “a thing
which can be used”, they have said:
“intended to be used”. It is all right
to put a thing in the stores and say
that it is no longer intended to be
used,

Shri Raghavachari: " Then also,
when any person is found or is pro-
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ved to have been in possession of an
article; the difficu!” - is about the pre-
sumption that arfsc; :7 mere posses-
sion. Certainly unde. the Evidence
Act and the laws of jurisprudence
re making presumptions they make
a difference between ‘recent posses-
sion’ and ‘mere possession’. Even in
the Indian Penal Code sections the
word ‘recent’ is not there. It is only
in the Evidence Act that there is the
term “r2cant possession” under sec-
tion 114.

Pandit Thakur Das Bhargava: Is
mere “possession” an offence under
the Indian Penal Code?

Shri Raghavachari: No; it is only
in respect of stolen property.

Mr. Deputy-Speaker: Does not sec-
tion 411 say that the theft must
have occurred within a period. Even
though the theft might have occur-
red 100 years ago there is nothing
under the law preventing a comp-
laint being launched. But, the
court will duly take that into consi-
deration even if 4 days have expired,
just as in the case of adjourned mo-
tions we ask why it was not brought
in time and throw a motion out. So,
this is more in practice and it need
not be regulated.

Shri Raghavachari: So, my sub-
mission is that with regard to clause
3 also the general principles of juris-
prudence are applicable to this Act
and therefore we need not be really
very nervous that the word ‘recent’
is not there for no hazardous pre-
sumption can arise is we take the
definition as it is. It also says: “which
is tha property of the railway ad-
ministration”; more than that it is
said: “reasonable suspected of being

stolen or unlawfully obtained”.
These are, thus additional safe-
guards.

Over and above all these things,
the clause says: “and cannot account
satisfactorily how he came by the
same”. This wording has been ob-
viously put in, not because that the
person must prove his ownership or’
anything like that but that he must
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give a reasonable account as to how
he came by that  property. The
language is capable of protecting
innocent people; one difficulty is
still there. I agree with Pandit
Thakur Das Bhargava that “or in-
tended to be used” is ordinarily a
very comprehensive thing; it is a
very expansive word; many of our
properties or articles which are used
in the railway administration never
bear a distinct mark. Many articles
are manufactured for use in the rail-
ways and they may be intended to be
used and the railway stores depart-
ment may reject them; they are all
things that are “intended to be used”.
So, the Committee has put in the
words “which is the property of any
railway administration” also.

Mr. Deputy-Speaker: The defini-
tion consists of two parts: the two
parts are not in the alternative but
they are cumulative, It must be
shown that an ordinary article which
is not available for any house-owner
or any person who constructs a
house in the public market is a rail-
way property or not. If the per-
son ' knows that it is rail-
way property he should thrcw it out.
But there is no indentification mark
exclusively showing that it is rail-
way property.

Shri RBaghavachari:  There are
some ‘safeguards which reasonably
protect an honest man.

Mr. Deputy-Speaker: I think the
hon. Members in the Select Com-
mittee tried to make it fool-proof.

Shri Raghavachari: Not fool-proof.
With the co-operation of the Gov-
ernment in that matter, the whole
thing was so drafted. The language
in the Bill as it was. originally intro-
duced was hopeless. Now, it has
made a real improvement in the
interests of the innocent man.

I have one difficulty there. That
is with regard to the words “stolen
or unlawfully obtained”. There is
a possibility of the argument that
those words and phrases are wused
“in the sense they conote in the
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Indian Penal Code. I shall move my
amendments when we come to the
clause-by-clause consideration of the
Bill, and I shall not say anything
more about it for the present. On
the whole, the Bill is certainly an
improvement and there are ample
safeguards; we need not be very
much afraid that many innocent
man will go to jail.

Shri V. P. Nayar (Chirayinki):
The word “stolen” has not been
defined.

Shri Raghavachari: No.

Shri Bansilal (Jaipur): May I ask
for a clarification? So far as the
punishment is concerned, the Bill
says: “shall be punishable with im-
prisonment for a term which may
extend to five years or with fine or
with both.” I suppose it is imprison-
ment of either description.

Mr. Deputy-Speaker: It is so.

Shri Bansilal: It ought to have
been mentioned. When it is not so
mentioned, then, it is not an impri-
sonment of either description. There
is also another point. Fine has been
mentioned. To what extent is that
fine to be imposed? I want a clari-
fication on this point also.

Mr. Deputy-Speaker: Order, order.
May I suggest one thing to the hon.
Members? Why not we proceed to
the amendments now? There is very
little time. @ We will proceed to the
amendments and I shall allow Mem-
bers who have not participated so
far to speak on the amendments.

Shri Kasliwal (Kotah-Jhalawar):
Four hours have been allotted.

Mr. Deputy-Speaker: True, but
nearly two hours are over. I shall
reserve one hour for the amendments
and one more hour for general dis-
cussion. The points, whatever they
be, need not be repeated. I shall
allow ten minutes for each Member
hereafter,
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Shri Bansilal: Most of the Mem-
bers who have spoken were on the
Select Committee.

Shri Kasliwal: I would not take
more than ten minutes.

Mr. Deputy-Speaker: Was Shri
Kasliwal a Member of the Select
Committee?

Shri Kasliwal: Yes.

Mr. Deputy-Speaker: Thzn, Shri
Kasliwal will resume his seat.

Shri Kasliwal: Only five minutes.

Mr. Deputy-Speaker: All right; I
shall not call any more Member who
has been on the Select Committee.

Pandit K, C. Sharma (Meerut
Distt.-South): I was not a Member
of the Select Committee.

Mr. Deputy-Speaker: 1 shall call
him next.

Shri Kasliwal: Really, there is
nothing left for me to speak, but
Pandit Thakur Das Bhargava has made
one point and Sardar Hukam Singh
has also clearly stated that this is a
special law. Shri Trivedi has gone
exhaustively into the reasons why
such a special law is necessary. As
to how far the rights of the accused
are affected is the only thing I want
to refer to. If you will please com-
pare clause 2 vsith the previous clause
as so many other Members have said,
sub-clause (a) has been added in
clause 2 and it says:

“which is the property of any

railway administration”.
In the original Bill, the Railway was
not at all bound to prove such that
such and such property was the pro-
perty of the Railway. So, in order
that the prosecution may be launched
and a charge may be framed against
the accused, this will be the one
point which the railway will have to
prove. But, to prove that it.is the
property of the railway, you could
also say that it “continues to be the
property of the railway”. That is one
point on which prosecution will
depend.

The second point that the prose-
cution will have to prove is that it
“jo used or intended to be used in the
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construction, operation or mainten-
ance of a railway”. My friend Shri
Raghavachari has raised some doubts
about these words: “or intended to
be used”. I submit that the railway
purchases large stores and they are
kept as such and they are intended
to be used. it does not merely mean
that the stores have been auctioned or
have been given away. If the stores
have been auctioned and had been
taken away by somebody, they
are no longer the property of
the railway. It is only that
property which has been stored for
purposes of being used for the rail-
ways, for the operation, construction
or maintenance of the railway, that
will go into the category of railway
stores. So, if you take out these
words, “intended to be used”, that
will upset the definition. Every
railway store is meant to be used and
it is intended to be used for such
purposes.

The third point which the railway
will have to prove will be that
the railway store is reasonably sus-
pected of being stolen or unlawfully
obtained. You will please see that
these words were not put in clause 3
in the original Bill but have been ad-
ded now. Before a charge is framed
by the court, the railway will have to
prove these things: that it is the
property of the railway; that it s
intended to be used for the purposes
of the railway and that thirdly it is
reasonably suspected of being stolen.
It is only after the charge is framed
that the burden will shift on to the
accused and the accused will be cal-
led upon to say how he can account
satisfactorily for having come by the
possession of those stores. The words
in the original Bill were: “unless he
proves that the article came into his
possession lawfully”. You will see
that the new words which have been
substituted go a great deal in favour
of the accused. The accused has to
say, as Shri Raghavachari said, or
rather, he has to account satisfactor:-
ly how he came by the property. He
need not prove but explain his lawful
possession. With these improve-
ments suggested by the Select Com-
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mittee, I submit that the Bill is all
right. The Bill as considered by the
Select Committee has been an im-
provement over the original one, and
Y support the Bill as proposed by the
Select Committee.

Pandit K. C. Sharma: With all
respect to the speeches that have been
made, I fail to understand the mean-
ing of the words “reasonably suspect-
ed of being stolen or unlawfully ob-
tained”. @ What would be the crite-
rion to come to the conclusion that it
is a property which is reasonably
suspected of being stolen or unlaw-
fully obtained? Practical difficul-
ties will arise which will take you
nowhere and it will be a piece of law
which practically would be of no use
at all. As Pandit Bhargava has said,
under section 411, the possession of
stolen property is an offence, if the
man who is in possession of it knows
it to be a stolen property or
has reason to believe  that
it is stolen property. In the inter-
ests of society, a man should not lend
himself to the commitment of any
crime at all. A man who comes into
possession of stolen property know-
ing that it is stolen property, although
he pays for it, abets the commitment
of that crime. Therefore, he com-
mits an act which is against the in-
terests of society and against the so-
cial well-being of the people; it is an
offence. “Reasonably suspected of
being stolen” cannot by any stretch
of imagination be equated with “be-
ing stolen”. If a man is a lawful
owner of a praperty, under the law
he has the right of possession thereof.
So, unless there is a transfer of pos-
sessicn and that transfer is unlawful,
under the principle of criminal juris-
prudence, as we understand it, an
offence is not committed. But I do
not agree with Pandit Bhargava that
the possession by itself would be a
guarantee of the lawfulness thereof.
Neither any case of nuisance nor any
case of offence can be justified by the
long duration of time, if the operation
thereto has been declared an offence
under any Act. If a man is commit-
ting nuisance, he cannot justify it by
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saying, “I am committing nuisance for
the last so many years.” Similarly,
if a man is In possession of stelen
property, it is an offence under sec-
tion 411 and if the man says “I am
in possession of this property for the
last flve years”, the duration of time
will not legalise that offence. There
is no such thing as legalising of an
offence by duration of time. It is not
a matter of civil right. So, duration
of time is no defence either in the
case of an offence or nuisance,

With these observations, I still em-
phasize that if the words would have
been as they are in section 411, then
the law would have been much bet-
ter, and there would not have been
much difference. I do not think the
Railway Ministry will gain anything
by keeping these words. 1. would
make one other observation before I
conclude.  Because of your lack of
supervision or administrative ineffi-
ciency, you take resort to a measure
which is not justified by law. Why
not have have stricter supervision
over your stores? Why not ask your
people to work properly and hard?
Instead of proceeding in the right
way, you take resort to a wrong mea-
sure of doubtful efficacy. With
these words, I conclude my speech.

Shri T. B. Vittal Rao: I do not fully
support this measure. As it has been
said, it is an extraordinary piece of
legislation and I am doubtful whether
this Bill will serve the laudable
objects for which it is intended. We
all know that thefts of railway stores
take place and there is loss. When
one considers the quantity of the
stores used by the railways in a year
and compares it with the loss, one is
doubtful whether ‘it is of that magni-
tude to make the Railway Ministry
come forward with this piece of legis-
lation.. It has been stated here that
railways are national assets and every-
thing should be treated as public pro-
perty and so on and so forth. During
a year the railways use stores worth
Rs. 100 crores and the loss due to
thefts etc., according to the estimate
of the Railway Ministry comes to
Rs. 15 or Rs. 20 lakhs. Generally,
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some stores are such that if they are
stolen they do not cause public an-
noyance. For instance, if a tin of
varnish or a piece of leather is stolen
from the workshop, it does not cause
public annoyance. But if an electric
bulb or some other fittings are stolen,
it does cause some public annoyance.
Sometimes loss of such material
greatly endangers the lives of the
travelling public. But do all these
things justify an enactment of this
kind? I am afraid the present legisla-
tion will only lead to a number of
prosecutions; it is not going to reduce
the thefts. I say that you must strike
at the root of the evil. For instance,
while we are making a legislation for
the loss of only Rs. 20 lakhs worth of
material, every year we are paying
claims for the goods lost or damaged
on our railways nearly Rs. 3 to
Rs. 34 crores by way of damage. Is
it not a big thing? Is it not loss to
the exchequer? Is it not
the money of the tax-payer that we
are losing? Therefore, methods should
be devised to check effectively these
thefts and prevent loss of stores. I
have been a railway servant myself
and I have seen all these things being
done. In a railway workshop, almirahs
are made for the officers. I do not
mind almirahs being made, but they
should be charged the cost price and
also 124 per cent. supervision charges.
But an almirah worth about Rs. 100
is given for a nominal price of Rs. 15
or Rs. 20. There was a sinall work-
shop for the repair of motor cars in
the Railways in Hyderabad. There,
the cars of all the officers used to be
repaired. Actually, the materials used
in the repairs would be costing about
Rs. 100 or Rs. 150. The voucher will
be made out for Rs. 50. It is an open
secret; many people know it. One
effective way of checking these thefts
or preventing of loss of railway stores
is to take some drastic action against
the officers who misuse their power
or abuse their power. Only then can
we stop that.

3 pM.

Enough has been said about the
mechanics of the law in this connec-
tion and the principles of criminal
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jurisprudence. I shall not go into all
that as a lay man. Today, the Rail-
ways are spending a huge amount of
money on the maintenance of the
security force. One of the reasons
why such a force has been organised
was this. There are 60,000 men in this
force. They can effectively check this
if they perform their duties for which
they are appointed. Then, I do not
think there will be any necessity for
having this law. I am afraid this will
only lead to the launching of more
cases by which we will not only not
prevent thefts or loss of material, but
we will be spending more money for
conducting these cases. These are the
two groumds on which I oppose this
Bill.

(SarpAR Huxkam SINGH in the Chair)

Another point is this. The Railways
being model employers, they should
not have any special privileges.
I am asking the Government whether
they are prepared to pass a similar
legislation if the Ahmedabad Textile
mill owners request the Government
to pass such a legislation: “Textile
stores Unlawful Possession Act.” The
Indian Mining Association or the
Indian -Mining Federation may come
forward and ask for a similar legis-
lation. Certainly not. In the collier-
ies there are important .stores which,
if lost or stolen by anybody, would
endanger the lives of hundreds of
people. This will be a bad precedent.
There are so many nationalised under-
takings in the States today. Motor
transport in the State of Hyderabad
is fully nationalised. Taking this as
a precedent, they may come forward
and pass the Motor Transport Stores
Unlawful Possession Act. This will
be a bad precedent. I strongly oppofe
this Bill,

Shri Dhulekar: I have heard care-
fully the speech of Pandit Thakur
Das Bhargava. But, I could not
understand why he was very anxious
about the burden of proof that would
be placed on the accused. In this
Bill, there sgeems to be nothing
strange. Railway stores is defined as
property which is property of the
railway administration or which is
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used or intended to be used in the
construction, operation or mainten-
ance of a railway. Further, the
prosecution has to prove that this
article of railway stores has been rea-

. sonably suspected of being stolen or

unlawfully obtained. These words,
reasonably suspected of being stolen
or unlawfully obtained, have a very
wide meaning. When a prosecution is
launched, it has to be proved first of
all that the property was at a parti-
cular place, secondly, that the pro-
perty was not transferred to any per-
son in any lawful manner, thirdly,
that that property was found some-
where else and that it has not also
been accounted for in the railway de-
partment and that it was not made
a gift of or transferred. So many
things are to be proved. When the pro-
secution takes upon itself such a big
burden of proof, first of proving that
it is railway property, second, that it
was in the possession of the railway,
third, that it was not legally trans-
ferred to any other person and forthly
that it has been found in the posses-
sion of the accused, I think it is all
right. It is stated that because the ac-
cused is in possession, he will be con-
victed. That is not so. The words
here are, ‘cannot account satisfactorily
how he came by the same’. The word
‘satisfactorily’ is very important. If
the word ‘satisfactorily’ was not there
and if it were only, ‘cannot account
how he came by the same’, the posi-
tion would be different: ‘Satisfacto-
rily’ means that he should prove that
his possession is bona fide possession.
He can show that he purchased these
bulbs to which my hon. friend Pandit
Thakur Das Bhargava referred. Sup-
pose he shows in his accounts that he
is in the habit of purchasing things
from a particular store and he has
kept an account which shows that he
has purchased the bulb for 6 annas or
8 annas which is the normal price in
the market, he has certainly account-
ed for the matter satisfactorily. But,
suppose he keeps an account, but
does not show the price or shows
that it was purchased for 2 annas,
I would say that the intention is
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clear. If a person says that he pur-
chased property worth 12 annas ffn'
9 annas in the open market, that is,
in the chor bazaar, his intention is
very clear. Why did he purchase a
bulb which is normally sold for 12
annas for 2 annas. Therefore, I do not
believe that these words ‘cannot satis-
factorily account how he came by the
same’ is such an injustice, to a person
who tries to prove that he is very
honest, but still has purchased pro-
perty worth Rs. 10 in the open mar-
ket for Rs. 2.

Further, I would say that the pro-
perty of the railway is quite different
from those sold in the open mar-
ket. Their pumps, gaddies, and
other things are quite different. Even
an ordinary man knows that this is
not property sold in open market. I
have not seen the fans used in the
railways anywhere else. They are
not available in the open market
Even their nails are quite different.
Now, people build their houses with
old rails. Have they not got eyes to
see that these are ‘old rails belonging
to the railway? Big contractors have
some contract with the railway offi-
cials. They purchase them. The
Watch and Ward people steal them.
They sell in the market to some
merchants, and then the merchants
openly sell these things to the ordi-
nary people. I say that although we
may say that 99 criminals may escape
punishment still one innocent person
may not be punished, with regard to
the Railway department the time has
certainly come when 99 innocent per-
sons may be punished rather

than
one criminal allowed to escape.
I am at Jhansi. In the Railway

workshops there every day people
take parts of iron, parts of copper or
brass, just bind them in their legs,
wear pyjamas and walk away. Every
day these things are seen. Good tim-
ber which is worth Rs. 12 per foot is
sold there at Rs. 3 or Rs. 4 per maund
and these things are burnt in the
houses of these railway employees.
This is going on every day. Motor
cars are being repaired there. Parts
are made and they are put in the
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officers’ motor cars. All the clerks
and Babus are getting everything
from the railway workshops.

My friends may say that this is
peculiar law, but I say that my pro-
fessor said that law is commonsense,
and if law is against commonsense, I
would say that it is no law at all.

Shri S. V. Ramaswamy: Codified
commonsense.

Shri Dhulekar: It is commonsense
that the railways should prove that it
is their property, that the property
has not been legally transferred by
the administration, that they reason-
ably suspect that it is stolen and
finally that the man was in posses-
sion of it. It is said that it is very
difficult for an innocent person to
prove it, but I say that the burden
has been put upon the magistrate to
decide whether he reasonably sus-
pects that the property has been
stolen. The Railway Prosecutor can-
not simply come to the court and say
that he reasonably suspects. That is
not it. The words here “of any article
of railway stores reasonably suspect-
ed of being stolen or unlawfully
obtained” mean that there has to be
a decision by the magistrate or the
presiding judge that he reasonably
suspects that the property has been
stolen or unlawfully obtained.

Pandit Thakur Das Bhargava: The
accused need not suspect that it is
stolen? He need merely possess.

Shri Dhulekar: It is not necessary.

My learned friend asks whether the
accused should suspect or not. I have
already submitted that the accused
ordinarily knows, when he purchases
an article, whether he has purchased
it bona fide for the full price. When-
ever such cases come, it will be cert-
ainly railway property. I do not think
the railway will go into the bazaar,
purchase an article and sell or trans-
fer it and then come upon an innocent
person saying he is the thief. That is
not it. Railway stores will be railway
stores. When they find that property
.has been lost and that man is found
in possession of it, then they will prose-
cute him and it is for the magistrate
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to decide whether he reasonably sus-
pects or not. After that decision has
been taken by the magistrate, the
accused may produce a cash memo for
his purchase and name the person
from whom he has purchased. He
cannot say that things have just come
down from the heavens. If he reason-
ably proves that there is a person who-
has got a shop and that he is an honest
dealer, certainly he has satisfactorily
explained to the court that he is inno-
cent.
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Shri Dhulekar:
satisfactorily.

Mr. Chairman: Hon. Members who
have had their chance already should
remain content with their lot.

Cannot account
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OF T T TR AT FT FA AL qoT
grr dfF & ar I ifE ;N aw
Qg S 5 S | Dt =
ot § 1| F = § R e aoe
WA TGN AR T| @ a
AR g7 A9 A §0 ® § W%
& wFar g v A faste & Sawr sl
o forar 9T ) & ag ot WA § R
# N T gE A @ awar
g % & SEF g 99 "W
(fere) @ @ 1 s d A
TET wiEEr 74T qFG §, agT ¥ q0
3 fa T gHd & | & WS AT
FWEfmoawagsd F e amm a
4 @ fF uw gEEm § W)
I W FAETE ¥ faere @ /=-
e fFar 9w fomd g weEd &1
AE | H9A F S =X gfed sgT W
YN S # § #R A HAT I §
ag 8 § T o T e ge
R facary A Y qATET ST )
# gamar § & wOW oA @@ @
T I v A I FHEQ N ar M
T &N | T A ) AW § W I
HATAT HIT F1E G g qaT | 7@ AT
T qIF WIOH! wfqw g I Auigh
SR ag mar gk fr ot frafe §
T AR I 1 JE @ AR qg W
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¥ & fr oww & o St g €
FTHT A S AT qH & | F qwmar
g % @ g Y qad ¢ A g,
[ FHAIfEl 9 AR g g o,
e (gEEEA) # R 9 W
A & wEAT § AW TER TR
wWeRE & At § F1E AT T g
9 ar ggr gwn fF ag weEr v
Fg fET 3T AT 1T § T AY THH
S SfE S G & g9 R 81T
forg & I FT TF GTH ATH G
§ swwr # awr A
IaFr ff 3@ FT § w1 agd Jw]
&

§ ok wfus @ faeg A
qd gd W ¥ @A G A FA
AT § fF W AR WX W qEN
AR IAFr a3 o A9 R "R
T FAA FT RN A &, T I
I | TEE §IT WY TF QET W FEA
A Y T Y w7 oY W fEd wae-
Fz oft o7 o W) A gEd fRE o
NfAl A § IHT A FEET W |

Mr. Chairman: Shri S. V. Rama-
swamy. 1 would request the hon.
Member to be brief. I propose to call
the hon. Minister at 3-50 p.M. at the
latest. There are one or two other
Members also who want to speak.

Shri S. V. Ramaswamy: I will not
take more than ten minutes.

Mr. Chairman: I expect him to take
something less than that.

Shri S. V. Ramaswamy: There are
two points of view with regard to
this Bill. The first is the strictly
legal point, and it has been very ably
urged by my learned friend, Pandit
Thakur Das Bhargava. He has been
the champion of the legal cause and
the arguments that he has been
pleased to advance are somewhat
irresistible, because clause 3, as it is
worded, goes striotly against the
existing law and the definitions
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contained in the Indian Penal Code
and the Evidence Act. Section 411
of the IPC lays emphasis on ‘know-
ledge’ and ‘reason to believe’. It reads
thus:

“Whoever dishonestly receives
or retains any stolen property,
knowing or having reason to be-
lieve the same to be stolen pro-
perty, shall be punished with
itprisonment of either descrip-
tion for a term which may ex-
tend to three years, or with fine
or with both”.

These two aspects—knowing and
having reason to believe—are totally
absent from the clause as now pro-
posed. This obviously creates a new
type of offence. Knowledge is not
necessary and reason to believe is
also not necessary. Again, this clause
conflicts with section 114 of the Evi-
dence Act. That section deals with
presumption and says:

“The court may presume that a
man who is.in possession of stolen
goods soon after the theft is either
the thief or has received the
goods knowing them to be sfolen,
unless he can account for his
possession”.

The present clause differs in two
respects from illustration (a) under
section 114. The words ‘account satis-
factorily’ are now put in here, though
they are not to be found in illustra.
tion (a) of section 114. I find that
section 114 deals with recent posses-
sion, about which nothing is men-
tioned in the Bill.

So in these two respects—in the
matter of the definition in the Indian
Penal Code and in the matter of the
definition in the Evidence Act, clause
3 entirely differs and goes counter to
the existing law. Strictly speaking,
this will create anomalies and diffi-
culties. If you subscribe to the exist-
ing law and if you want this law to
be framed to be streamlined and put
in ‘accordance with the existing law,
clause 3 goes counter to it and it is
difficult to accept it. g
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The other difficulty is the pracucal
difficulty. It no doubt creates a new
burden of proof. It is not as i the
burden of proof is not shifted in other
cases also, e.g. in the Prohibition Act.
We have shifted the burden of proof
to the accused. That is a special case,.
and I believe the Government in
bringing this forward have got special
difficulties of proving. theft of govern-
ment property. That is why the
clause has been framed in the manner-
it has been done.

Now. it is not as if it is an original
clause—not that the Government
could claim originalitv. This is just.
a copy; this has been taken bodily
from the English Act. The language
has been bodily taken from section 7
of the Public Stores Act of 1875 of
U.K. Whether we should still stick to
the language of 1875 in 1955, we do-
not know. But I submit that this
language has stood the test of time,
and even in a free country like Eng-
land the language has been allowed to
stay for the past 80 years. That, I
submit, is a matter for consideration
by this House. Section 7 of that Aect
says:

“If any person is brought be-
fore the court of summarv
jurisdiction”— :

the law there is very stringent: it is

a summary procedure that is adonted
in such cases—

“Charged with conveying or
with having in his possession or
keeping any of Her Majesty’s
stores reasonably suspected of
being stolen or unlawfully obtain-
ed...”

These are the very words that have
been taken bodily from section 7 of
the English Act and incorporated
here. There is nothing new. I am
submitting that the law in England is
even more stringent. Section 10 de-
fines what ‘possession’ is. It goes far
beyond the explanation contained in
the Penal Code or in any other
Act we have. Take, for instance,
section 27 of the Indian Penal Code.
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It extends the meaning of ‘possession’
to include certain categories.

“When property is in the posses-
sion of a person’s wife or ser-
vant, on account of that person,
it is in that person’s possession
within the meaning of this Code.

Explanation. A person employed
temporarily or on a particular
occasion in the capacity of a
clerk or servant, is a clerk or
servant, within the meaning of
this Code”.

You will see that section 10 of the
English Act goes far beyond even the
scope of section 26 of the Indian
Penal Code. Section 10 of the Eng-
lish Act reads:

“For the purposes of this Act,
stores shall be deemed to be in
the possession or keeping of anv
person if he knowingly has them
in the actual possession or keep-
ing of any other person, or in any
house, building, lodging, apart-
ment, field, or place, open or en-
closed, whether occupied by him-
self or not, and whether the same
are so had for his ewn wuse or
benefit or for the use or benefit
of another.”

The law, there is very stringent. The
meaning is further explained in sec-
tion 10. It is much more stringent
than what is sought to be incorporated
here. I am only surprised that the
draftsman or the Government when
they bodily incorporated section 7 of
the English Act did not also have this
section 10 in this Bill, so that they can
achieve more fully the object they
have in view, namely, to prevent, as
far as possible, the theft of govern-
‘ment property and, when there is a
theft, to effectively catch at the
thief, and see that government pro-
perty is secure. I would gladly wel-
come this section 10 of the English
{\ct.also incorporated but as the Bill
is limited in scope than the English
Act. I. commend that the House pass
the Bill as brought before the House.

Mr. Chairman: Shri Mulchand
Dube. I will re uest the hon. Mem-
ber to take as little time as possible,
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Shri Mulchand Dube (Farrukbabad:
Distt.-North): It was revealed when.
the Bill was under discussion in this:
House last time that railway stores of.
the value of about several lakhs were:
being stolen and lost to the railway-
every year, and that the ordinary law"
of the land could not reach the cul--
prits. So, it became necessary to!
enact a law which, to a certain extent,.
departed from the ordinary law of the
land. .

I could not quite understand my
hon. friend, Pandit Thakur Das Bhar-
gava, when he argued the matter as if
the general law of the land was quite
sufficient. If the general law of the
land had been sufficient, it would not
have been necessary to enact this spe-
cial law.

This law ‘provides that railway
stores if found in the possession of
anybody must be proved to belong to
the railway at the time so found and
it also provides that if they are so.
found there must be a reasonable
suspicion that they have been stolen
or they have been unlawfully obtain-
ed. When these two things are also
proved and the court is satisfied that
these ingredients of the offence are
made out, even then it is not sufficient
for the conviction of the accused.
The accused person is still called upon
to explain as to how he came by
those things and if he is able to
satisfy that he came by them law-
fully, he can be acquitted. There-
fore, I do not think there is any-
thing substantially wrong with this
law even if, to a certain extent, it
departs from the ordinary law of the
land. As I said before, because it
was not possible to reach the cul-
prits even when large quantities of
railway stores were being stolen and.
unlawfully taken away, it has become
necessary and I think such a law is
necessary in the public interest. I,
therefore, fully support the Bill.

Mr. Chairman: Shri Sinhasan Singh;.
I am sure the hon. Member will
finish his speech before 3:50.



997 Railway Stores

Shri Sinhasan Singh (Gorakhpur
Distt.-South): Sir, it requires ne
long arguments. At the initial stage,
I supported the introduction of the
Bill but I find from the Bill, as it has
emerged from the Select Committee,
that the very purpose for which the
enactment is being sought is being
defeated by the passing of this Bill

I was not here when our learned
friend Pandit Bhargava was arguing
his case. Probably, the general law
would have been much better than
‘the present law which is being sought
4o be enacted. Under the general
law, sections 410 and 411, the accused
could probably have been arrested
and punished more easily than under
this enactment. By this enactment a
‘lot of burden is thrown upon Gov-
ernment. Not only that it must be
‘proved to be railway property but it
‘must also be proved to be stolen or
reasonably stolen...

Mr. Chairman: Not reasonably
stolen but reasonably suspected to be
stolen.

Shri Sinhasan Singh: ....reasonably
suspected to be stolen or unlawfully
obtained. Any learned advocate
knows that anything can be proved.
A certain person who is found in
possession of stores can prove that
he obtained it lawfully by paying
money. There will be acquittals. This
section 3, if enacted, will leave a great
Yoophole for the accused persons to
put forward evidence to show that
they were in possession of property
lawfully by purchase. They can file
receipts. In section 411 cases, the
accused always produce receipts
written by somebody. They say, this
was purchased for so much and here
is the receipt. If this Bill is enacted,
my submission is that instead of
doing any good it will be worsening
the whole affair.

The general law is there but natu-
rally this law will be applied because
when there is a special law and a
general law, the special law will come
into force and, if I may say so, this
Railway Stores (Unlawful Posses-
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sion) Bill after enactment will be-
come Railway Stores (Lawful Posses-
sion) Act, and everybody will get
out.

The Railway has got three kinds
of police. Originally, there was the
GRP; then in war time, and in 1947
there came the RPP—Railway Pro-
tection Police—and recently we have
got the security police. These three
forces are there guarding the same
property and the thefts have in-
creased. The other day the Parlia-
mentary Secretary could not reply to
a question which I put him as to the
amount of claims that have been paid
since the establishment of Security
Police. I put a subsequent question
as to what is the amount after the
appointment of the Security Police
but there was no reply. We know,
everywhere in our country, when a
man is appointed to some job, he
looks for some income from outside,
other than his regular pay. All these
people, naturally, have some outside
income than the regular pay. How do
they get it? They get through the
railway stores. Most of the railway
employees make use of the railway
stores freely. At Gorakhpur, the rail-
way headquarters, big things are
stolen. At one time they were taking
articles in bags containing burada’
which were given to them for burn-
ing. As President of the Railway
Union, a report was made to me and
I went and saw big articles being put
in those bags and taken away. Fortu-
nately, the Security Police were there
and they caught hold of the bags.
Probably no action was taken later
on. I do not know. Things of the
railway have been removed and there
have been regular shops for these.
Whenever a person is caught by the-*
police, the railwaymen who ought to
have come and said, ‘this is railway
property’ say that they do not recog-
nise it. No case is made out. It is
hardly possible for a Railway em-
ployee or officer to say that this pro-
perty was railway property and was
intended to be made use of by the
Railways. Clause 2 itself very badly
takes away all the fear and penalties
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that one may apprehend from this
clause.

I quite agree with the minute of
dissent by Shri Mulchand Dube and
also with Shri Raghavachari’'s minute
of dissent. In the case of the Pre-
vention of Corruption Bill by the
addition of clause 6 we have taken
away all the severity of the Bill, and
similarly by the addition of clause 3,
all hardship has been removed and
there is absolutely no strictness. I
can assure the hon. Deputy Minister
and the Parliamentary Secretary that
they will not succeed in getting any
convictions even after passing this
Bill.

Shri Bhagwat Jha Azad (Purnca
cum Santal Parganas): He is wishing
good luck to the offenders!

Shri Sinhasan Singh:
they.

Shri Alagesan: I am thankful to
the House for the very overwhelming
support it has accorded to the mea~
sure.

Not T, but

Pandit Thakur Das Bhargava has
been pleading with me and wanting
to convert me, but I hope after hear-
ing the speeches delivered on the
floor of the House he would have
been already converted to supporting
this measure.

Shri S. V. Ramaswamy: He is in-
convertible.

Shri Alagesan: I have not lost
hope. He raised the question whe-
ther any distinction at all should
be made between private property and
public property. On the previous
occasion I dealt with this question
and I ventured to put forward the
view that public property, if any,
should be considered even more
sacred than private property. I said
then that in view of the expanding
public sector, we have to take a more
serious view of this matter and, if
necessary, even introduce chamges in
the basic common law of the land.
He asked: how is theft of railway
property different from theft of pri-

vate property? That is very easily .

426 L.S.D.
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explained. As far as private property
goes, every man sits and guards
his property; but who is there to
guard public property? Questions
were raised whether this measure is
a cover for the inefficiency of the
Administration. The House knows
that we have recently made the
security force more effective . . .

Shri Sinhasan Singh: By the
appointment of retired officers.

Shri Alagesan: I am glad to inform
the House that it has already pro-
duced results, and the number of
thefts is slowly coming down. I wish
that the rate were faster, and with
the effective functioning of this
organisation, I hope we will be able
to control, if not altogether eliminate,
this evil That is the difference
between private property and public
property.

I was amazed to hear my friend,
Shri Vittal Rao, speaking on behalf
of the textile mills. He asked whe-
ther such a law would be made
if textile mill owners come forward
and say that the same should be the
case if their property is also stolen.
I think the textile mills are much
more secure and their property is
much better secured, than railway
property which is strewn all over the
land. In fact, it was a very strange
pleading and I was wondering as to
what was happening to his thinking.
Again he said that a time may come"
when the State Governments, who are
fast nationalising road transport, may
come forward with a similar measure.
He also said that this measure will
provide a bad precedent. I should be
very glad if the State Governments
would come forward with such a
measure; in fact, from the British
Act quotations were given and it was
also pointed out that a particular ex-
pression here has been taken from
that Act. Is it so. That Act applies’
to all public stores and a time will
come when certainly we will have to
give protection to all public stores
and see that they are not tampered
with. The hon. Member also ques-
tioned the magnitude of the evil. But
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as against one hon. Member question-
Ing it, other hon. Members have
eloquently put forward before the
House the magnitude of this evil and
now railway properties are being
tampered with and stolen by number-
less people. The hon. Member said
he was a railway servant—I do not

.know whether he was an.officer ser- -

vant or a non-officer servant—and as
such he should have known all these
things better. I expected, therefore,
some constructive suggestions from
him. Instead, I should say I was dis-
appointed at his speech.

Pandit Thakur Das Bhargava put
forward the view and has alse given
an amendment to that effect, that
railway servants should be awarded
a higher punishment than others. I
hope the courts will have the good
sense to deal with that and if they
find that a railway servant indulges
in this evil, naturally they may take
a more serious view and impose a
higher or heavier punishment. It is
not that the full five years imprison-
ment is going to be given in every
case. The other day I pointed out
how lenient the sentences have been
in the cases that have so far been
taken to the courts.

Some mention was made about
tailway property that was being auc-
tioned. Generally, scrap that is not
useful to the Railways is auctioned,
but in such cases what is called a
sale issue note, giving a description
of the articles that are auctioned, is
issued to the party and that should
be sufficient proof for anybody to say
that he came by the property very
lawfully, by means of an auction. It
should be very easy to prove that.
There may be other articles which
may go out of use or become obsolete
because of the change in a certain
design. After hearing some of the
speeches made here I came to the con-
clusion that if such property is stolen,
we may not be able to bring the
offenders to book under this measure;

* stated that he would give his
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we may have to take recourse to the
common law and not take action une
der this special law. As somebody
pointed out, it cannot be proved that
the property is intended to be used
when it has become obsolete, although
it was once used by the Railways. If
it is not intended to be used by the
Railways now, it may not be possible
to bring such cases under the clutches
of this law.

My friend, Pandit Thakur Das Bhar-
gava, was pleading for the addition
of the word “recent”. I think he
has been effectively answered by Shri
Raghavachari. In fact, Shri Ragha-
vachari stated that this measure does
more than justice to the accused.
Taking the special nature of the law,
certainly it is nobody’s intention that
it should accord with the common
law. Because there is a special situ-
ation to be met, we want this special
law and this point has been explained
by you, Sir, in very lucid terms; so
I need not add anything to that.

4 p.M.

Then, Pandit Thakur Das Bhargava
full
suport if this applies to property
which can be used only on the rail-
ways and which cannot be used by
anybody else; that is, it should be
peculiar to the railways. He said, if
that is so, he would have no objec-
tion to this law. Now, I want to point
out that it is because it is not possible
to call anything peculiar to the rail-
ways that we have undertaken to
prove that the particular article be-
longs to the railways. You will re-
call, Sir, that in the other measure
that has been passed in respect of
telegraph wires—the Telegraph 'Wires
(Unlawful Possession) Act that was
passed by this House—the proof does
not rest with the prosecution. If it is
proved that the wires are of a parti-
cular guage then immediately the
other man has to prove that he came
by it lawfully. No proof rests with
the prosecution. They are not to
prove anything. No responsibility
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for proof lies on the prosecution to
show that the wires belong to the
Post and' Telegraphs Department. In
our case because we cannot put any
distinguishing marks on our articles
and also because we cannot describe
a property to be peculiar to the rail-
ways, we have taken on ourselves the
burden of proof and that, I think,
should satisfy the hon. Member.

Again, there was objection from him
to the words “unlawfully obtained”
and “suspected of being stolen”. The
House knows that these words have
been taken from an Act which has
been worked and on which the courts
have interpreted. So, there should
be no particular difficulty expected
by the use of these words.

I should like to say that this is not
a new thing that the House is called
upon to do. It has already passed the
Essenital Commodities Bill this year
and there, clause 14 reads thus:

“Where a person is prosecuted
for contravening any order made
under section 3 which prohibits
him from doing any act or being
in possession of a thing without
lawful authority or without per-
mit, licence or other document,
the burden of proving that he has
such authority, permit, licence or
other document shall be on him.”

Clause 3 of this Bill is a little more
lenient than the clause which I just
new read out. I think I need not fur-
ther pursue this matter.

I can quote figures of loss. I had
quoted figures last time and I do not
want to weary the House. They are
not small. The losses are really very
big and should be prevented.

I hope the House will agree to the
consideration of this Bill.

Shri S. V. Ramaswamy: There are
public stores not only in the railways
and telegraphs departments but also
in the river valley schemes, national
highways and so on. Why do not the
Government bring in a comprehensive
measure on the lines of this Bill?
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Mr. Chairman: That is a different
thing altogether from the thing with
which we are dealing now. It is for
the Government to. bring in such a Bill
and if they bring one we will consi-
der it. Now, I will put the motion to
the vote of the House.

The question is:

“That the Bill to provide for
the extension of the law relating
to the punishment of the offence
of unlawful possession of rail-
way stores, as now in force, to the
whole of India and to re-enaqt its
provisions, passed by Rajya Sabha
and as reported by the Select
Committee, be taken into consi=
deration.”

The motion was adopted.
Clause 2 — (Definition)

Mr. Chairman: The Fouce will
now take up clause by clause consi-
deration of the Bill. There is one
amendment received from Shri Sinha-
san Singh which has been received
very late and therefore that cannot
be taken into consideration unless
the Minister is prepared to accept it.

The Minister of Defence Organisa-
tion (Shri Tyagi): He has missed
the train.

Shri Sinhasan Singh: I would re-
quest the Minister to acecept my
amendment. What I want to move
is......

Mr. Chairman: Whatever the ccn-
tents of the motion may be it cannot
be considered unless the Minister
agrees to accept it.

Shri Sinhasan Singh: Can I per-
suade the hon. Minister to accept it?

Mr. Chairman: I agree. You may
persuade him to accept it.

Shri Sinhasan .  Singh: Unless you
allow me to explain................

Mr. Chairman: The time is restrict-
ed and we have to proceed with our
programme. So, let us take up clause
2 for consideration. hd
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Before that, may I know the sense
of the House whether it would require
any part of the time at our disposal
for third reading? As it is, we dis-
perse at 5-5 p.m. by which time we
have to finish with this Bill as the 4
hours’ time allotted for this Bill will
be over. So, may I know whether
the House requires some time for
third reading, or whether we should
take the whole time for the clause
by clause consideration and no time
«is necessary in the end?

Pandit Thakur Das Bhargava: It is
very difficult to state beforehand
what time would be required for dis-
posing of the amendments. We can

, consider it at the end.

Mr. Chairman: I leave it to the
House. Normally we do decide before-
hand whether we should have some
time for third reading at all. If the
House so desires I have no objection.
Then we should try to finish the con-
sideration by a quarter to five o‘clock.
Now, let me know who are all mov-
ing their amendments to clause 2.

Pandit Thakur Das Bhargava: I beg
to move:

Page 1—
(1) for clause 2 substitute:

“2. In this Act, ‘railway stores’
means any article which is the
property of any railway adminis-
tration and is possessed by it.”

2) Page 1, line 11—

omit “or intended to be used”
(3) l?age 1—

after line 12 add:

“(c) which is exclusively
manufactured by or for the rail-
way with a special mark and is
not sold, auctioned or otherwise
transferred by the railway or the
manufacturer.”

Mr. Chairman: I am sure the hon.
Member has made his case exhaus-
tively and he will now be as brief as
he posgibly can be. :
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Pandit Thakur Das Bhargava: At
the time of the discussion * on the
motion for consideration I was told
that whatever I had to say I can say
when my amendments come up. Now,
when I come to my amendments it
is said that I have already dealt with
the case exhaustively.

Mr. Chairman: I have not debarred
him from dealing with his points.

Pandit Thakur Das Bhargava: At
the same time I will keep in mind
your advice and try to be as brief
as I can.

Mr. Chairman: Before he proceeds,
would it not be better if I ask other
hon. Members if they have also some
amendments to this clause which they
would like to move? If they would
now tell me whether they intend
moving any of their amendments we
might know what motions are there
before us and then we can discuss
all of them together.

It seems nobody is desirous of mov-
ing his amendment. So, the hon.
Member can proceed with his speech.

Pandit Thakur Das Bhargava: In
regard to these amendments, I main-
tain—as a matter of fact you were
pleased to say that, other Members
were pleased to say that as well
as the hon. Minister—that there is
no doubt that the amendment ac-
cepted by the Select Committee has
narrowed down the scope of the Bill
so far as the definition of ‘railway
stores’ is concerned, and to that ex-
tent from the point of view of the
accused as a matter of fact this has
been changed a great deal; but at the
same time I believe, though we have
changed the definition of the Bill and
have agreed that the railway adminis-
tration shall prove that such property
as the subject matter of the Bill is
the property of the railway adminis-
tration—as I submitted before—this
is a burden too heavy for the rail-
way administration to bear. Though
I will congratulate in advance the
hon. Deputy Minister for having
secured the passage of the Bill so
easily I must tell him in all regret
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that, as a matter of fact, the thing
that he is getting is a mere toy. It
will not work. There will be no con-
victions. You have the Bill, but you
have killed the spirit of the Bill al-
ready. My humble submission is:
how will the railway administration
prove that the property is the pro-
perty of the railways? He has taken
the burden upon him to prove that
the stolen property is the railway pro-
perty. But, at what time? Is itat the
time when it is found or is it at the
time when possession was transfer-
red 20 years ago? What is the particu-
lar moment of time when it shall be
proved that it is the property of the
railway? How will he prove it?
This is not all. The second thing is
much more difficult. The railway
materials are used for the boulders,
girders, and other things in the case
of a bridge and they are not:likely
to be stolen because of the size or
anything else. But if the-other things
are there, the prosecution shall have
to prove that they are “intended te
be used”. How is the intention to be
proved? Whose intention is to be
proved? And what is the time of

such an intention? The Minister him--

self was pleased to say that the
things will become obsolete and obso-
lete things will not come in,
though I do not agree, because obso-
lete things today may be regarded
as of great use tomorrow. So, it is
impossible to say that they have be-
come obsolete and will ndt be used.
Even used things can be reused.
The question is of intention, but
whose intention is it? How is that
intention to be proved?

Thirdly, what is most difficult is this.
I was under the impression that we are
not making a law in which the accu-
sed’s mens rea need not be proved.
But, as a matter of fact, what is re-
quired in courts is that the procecu-
tion shall prove, the railway shall
have to prove, that the thing is rea-
sonably suspected of having been
stolen. This is the position. Pre-
viously, I thought that it is just pos-
sible that the hon. Minister might
say that this “reasonably suspected”
has to be proved to inhere im the
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mind of the accused as in the com-
parative law that we have got. Even
now, it could be argued that this
‘“reasonably suspected” is to be prov-
ed in respect of the mind of the ac-
cused. Now, I find that this is a
technical, mechanical law. If the
possession is there, nothing need be
proved so far as the accused is con-
cerned. He may be perfectly inno-
cent 80 far as mens rea is concerned.
According to my friend, this has to
be proved in the court, namely, that
the article is suspected to have been
stolen. May I ask him, how he will
prove it? If ten or twenty years ago,
the article had been stolen, how do .
they know it was stolen or that it
was unlawfully obtained? So, when
all these three things are taken toge-
ther, it appears to my mind that the
burden is so large on the railway
administration that they may bid
good-bye to all the convictions. So
far as this aspect is concerned, as 1
submitted, I wanted to make the law
easier and capable of being used.

My friend has referred to the law
in Great Britain and rightly so, be-
cause this Bill in Great Britain ap-
plies to all kinds of stores, and I -ag-
ree with him. There is no reason
why that we should confine this law
only to the railway stores. I sub-
mitted earlier that all government
property is to be protected. If the
railway stores are sacred to him, all
other stores are also sacred to me.
Therefore, I would have liked it if
he had agreed to bring in a general
Bill to cover all the materials. You

have heard the storys=T a1 #41? That
kind of averages I do not like. If
this Bill is good, I stand by it and
you can stand by it. In the course
of the general discussion I submitted
an argument that if it was a thing
manufactured for the railway and by
the railway, there would be no other
use for it in this country, especially
it it had a particular mark on it
Then my objection to the Bill would
not be so great. But the difficulty
now is that innocent people who have
got other similiar property not stolen
will also be harassed though they may
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be acquitted. I know there will be
no conviction in these cases though
under the ordinary law there will be
conviction, but still the people would
be harassed. What is this law as
made in Great Britain?

Section 4 of the British Act runs
thus:

“Marks described in the First
Schedule to this Act may be ap-
plied in or on stores therein des-
cribed in order to denote Her
Majesty’s property in stores so
marked; and it shall be lawful
for any public department and
the contractors, officers and work-
men of such department to apply
these marks, or any of them, in
or any such stores; and if any
person without lawful - authority
(proof of which authority shall
lie on the party accused) applies
any of those marks in or any
such stores he shall be guilty of
a misdemeanour and shall on con-
viction thereon be liable to be
imprisoned for any term not ex-
ceeding two years....” etc.

What is the last clause?

“This Act shall apply only to
stores bearing any such mark or
part of the mark as in this Act
mentioned, whether it applies be-
fore or after the passing of this
Act”. .

So, let the Government make any
such thing so far as the railways are
concerned. I would readily agree to
such marks to those railway stores as
we readily agreed in the case of the
Posts and Telegraphs Department. I
stand by them. If there are pro-
perties of the railway on which this
mark is given, and are not manufac-
tured for any other purpose, and are
not sold by the Government in pub-
lic auction, etc., then there is a good
case for presumption. I do not want
that every person who commits a
theft should go scot-free. Nobody
wants it in this House. My friend
said that ] would have been convert¢d
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in this matter by the argument of anp
hon. Member who participated in the
debate and who referred to certain
thefts which took place in Ratlam. I
have not heard of such thefts any where
else though I have heard of thefts
generally in many other cities. Even
if such thefts are there, have you
not made the presumption much
stronger than before? What is the
presumption? You know very well
that under section 114(1), the court
is not bound to make a presumption.
What have you doné? We have taken
the powers of the court. The court
is now bound to make presumption,
and so, is this not a sufficient change
that you have effected? Have you
not enhanced the punishment? At
the same time, have you not made a
change in the presumption also? The
words are: “and cannot account satis-
factorily”. We have used the word
“satisfactorily” and put more burden
on the accused decidedly. I am only
at one with you and I want to say
that thefts should not take place, but
do not go out of the way and make
such changes as will enmesh and are

+ likely to enmesh innocent persons. I

do not object that the law may be
tightened, but it should not be tight-
ened to the extent that absolutely
innocent persons may be enmeshed
without any reason or rhyme. As I
submitted earlier, the amendments
are not likely to be accepted and
when I amf speaking on these amend-
ments just moved, Iam really speak-
ing on some other allied matters
also and on such allied amendments
I shall not speak later. Now, you
will realise, as I had submitted, that

-in the present case, the accused may

be hanged without a murder being
committed. It is the effect of this
law. Though no theft has taken place
of any stores, the court may come to
the conclusion that a thing has been
reasonably suspected to have been
stolen. Now. you must know the
story:

9T § g § W< g

A man came to a gentleman and
said * "Yeur wife las become a
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widow.” That gentleman said, “No,
no.” But his friends came and asked
him, “You are living, but your wife
thas become a wodow.”

Shri Tyagi: The court cannot be
guided by the nais.

Pandit Thakur Das Bhargava: The
courts are not constituted of much
better men than the hon. Minister.
That is all that I can say. If the
hon. Minister cannot be misguided
or guided by any person, the court
can be guided or misguided.

Mr. Chairman: The hon. Member.

shall continue to address the Chair.

Pandit Thakur Das Bhargava: The
hon. Minister was not addressing the
Chair, I think the rule is the same
for the gander and the goose.

Mr. Chairman: That remark of
mine applies equally to the hon.
Minister.

Shri Tyagi: I am sorry.

Pandit Thakur Das Bhargava: 1
was submitting the very crux of
law. Unless a theft is committed,
you cannot hold that a property has
been stolen. In this law, you need
not prove that a theft has been com-
mitted, whereas in both sections—
410 and 411 of the LP.C, the rule
is theft, extortion, robbery, dacoity,
misappropriation and criminal breach
of trust must all be proved before
anything can be done, This is a very
great flaw in this law and it can be
very easily remedied also. As I sub-
raitted before, section 410 is our own
law. Why should we fight shy of it?
‘Why not make it so as to mean what
the Indian Penal Code, in section
410, means? But my hon. friend will
ask me, what is the difference bet-
ween  “unlawfully obtained” and
“stolen” as defined in section 410.
Well, the general law of the land is
there and the general rule is, you
must have stuck to those words and
made the meaning clear. My fuk-
mission is that if the hon. Minister
is going to accept my amendment, 1t
would be good. My amendment is:
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“(c) which -is exclusively manu-
factured by or for the railway
with a special mark and is not
sold, auctioned or otherwise
transferred by the railway or the
manufacturer,”

This is exactly, as a matter of
fact, the full meaning of sections
418 of the Great Britain law which
I have reproduced in my own words.
You have taken one word from here
and another word from there.$1 say
that you must apply the whole of
British law. You miss the soul of it
and remain content with the skeleton.
We art also anxious that the purpose
of the Bill should be achieved, but I
carhot be a party to the application
of a principle half way. I would
have requested my hon. friend Mr.
Ramaswamy not to mislead the House
in this way but he is not here now.
He quotes one or two sections, but he
does not read the very section which
is the soul of the Act. It is not fair.

I will say one word more on my
amendment No. 3. I have said that
‘railway stores’ means any article
which is the property of any railway
administration and is possessed by it.
This, again, is the very soul of this
section. As you know, stealing is an
offence and under section 380, it ap-
plies to moveable property. My hum-
ble submission is that unless you put
the words “possessed by it”, it may
refer to property transferred 20, 50
or even 100 years ago and that pro-
perty may come within the purview
of this Act. Therefore, when the
Deputy-Speaker was telling us that
there should be a limit, say, 5 or 6
years, he was perfectly right. In
law, any person who is in possesssion
of a property is the owner of that
property until it is transferred.
Therefore, the railways must prove
that at the time when the offence
was committed, the railways were in
possession of it. Unless that is prov-
ed, there is no offence at all. The
railways shall have to prove that
it is not only their property, but they
were ‘in possession of it when the
theft or transfer of possession took
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place. I, therefore, submit that
though the Bill may be passed, it will
remain ineffective.

Mr. Chairman: Amendments mov-
ed:

(1) Page 1—

for clause substitute:

“2. In this Act, ‘railway stores’
means any article which is the
property of any railway adminis-
tration and is possessed by it.”
(2) Page 1, line 11—
omit “or intended to be used”
(3) Page 1—
after line 12 add:

“(¢) which is exclusively
manufactured by or for the rail-
way with a special mark and: is
not sold, auctioned or otherwise

" transferred by the railway or th
manufacturer.” -

=t fegram fag : & s arg<

T S F WA FT @ET FAT

% AT €I HAS | S |

=Y e - Ry e § e

=it fegrem Tag : @+ wEeT w2d
£ 5 iy wmor | aife

o R 7= §F wele W |
WYAT JEA @1 ] § 9 T e
| 79 fadms F O 9w @
(@3 o) A afemer @ 7F §
ST F TG AFR T T A aga
femra sl X @ fasr &7 oy w0
2 ag T S ¥ AT wEwd
& I | 9 ST 39 AT & fad
R 5 aER & afuw ¥ wfaw
sfasr ¥ aiff ag gxard A
TR F T4 9%, A R 39 AW §
F qTEa FA ] ) A awe F A
AT fF TR AW A /Y s
TIA AR § | WX T GEET By
I faar omd @ Sw afoaeT 1 ®
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[WAATTT & | I q§ FWRX W
ifed w # erd & @ I
& I W ¥ ofeE

W g ST FEA H gEn
fear mam | g A AR O A qg WEW
g R 3@ ¥ aw W@ §,
& S g AR #T @R § a8 Hae
¥ TG AT 4 A F IO g
T Y R = § o gw A s
A F aga X 1 9 A AW T
o & f St 19ef oeaST & O @A

“The proof of which shall lie on
the party accused...... 2

wuiq ST GRS AISHT § 99 9X 48
wifag #G & forderd @it fs v
ST 9% 99 T AfaFR aTEA § | 3
a7 oy R A s Y @
§OiR@wH ¥R & FFad afam
T F G | WY 7 Fgr § fip “intended
tobe used V) g ﬁ@'ﬁa
o i JFR T AT GHT T
qx ft Y 9T T H FTH F 7 G
) S Iam A et &1 9
M 27 7 A AT I F oA
(wfwwre) & fod felt #1 @ A
g & |

T Ul & 919 § qg FIA H@T
g i woft A F Tl A F weel
¥ g o AW fear #X0 g@woar
FFR & g A FT AT &,
I B FAWIL G FET IRY | I
I GO F G FY A A ®
o G & Y A0 aww § A W
FTHTT 7Y W97 Ul HT FASC &N
el ¥ oy forel e Y S AT
YA | @ST G, DA G ;Miud
FIA FT I TN AT F I TR
9 | T G g AT R A
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TIAT TR & 1 N W W G
¥ & arg oy aforw F ofr T g
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Tw T % W9 s (T gfg)
T AT | 99 HRT QY
FFaT § | 99 A o ®ifew st
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¥ NS W owF € wR gefaw
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FREGISTTANIEAT NIy
F AL T3 | gfad § 770w FAT
g 5 o @ samT B &@ER F7
w1

Shri Alagesan: I do not want to
sav much, but frankly speaking I
ce~ld not understand what Panditji
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said. On the one hand he says that
I have taken more burden than is
necessary and on the other hand, he
also says that more burden has been
cast upon the accused.

Shri Sinhasan Singh: I was saying
that the burden has been put on the ~
accused to prove the lawful possession
of the property.

Mr. Chairman: He is referring to
Pandit Thakur Das Bhargava.

Shri Alagesan: He quoted the Bri-
tish Act and said that what is found
there is in accordance with what he
has moved here as an amendment,
namely, some special mark should be
put on the railway stores. If that is
there, he has no objection. In fact,
my failure to put any special mark
on the railway stores is qualified by
the definition clause. Because I am
not able to put any special mark, I
take the burden of proof. Though it
may be an article of common use
like a bulb, supposing the letters
E.R.—Eastern Railway—are there, ‘hat
will be itself sufficient proof that it
belongs to the railways. No further
proof may be needed. If such a mark
is not there, then I will have to have:
further proof to establish that it be-
longs to me. There is no merit in
accepting this amdendment. In fact,
he accused Shri S. V. Ramaswamy of
misleading the House. I am afraid,
the boot is on the other leg. In the
British Act, there is no burden of
proof cast on the prosecution that they
should prove ownership of the pro-
perty. Once a particular mark is
found, it is for the other man to
prove that he came by it lawfully. It
is he who has left that eut and tried
to—I will not use the word mislead
—present it wrongly; perhaps he him-
self did not fully go through it. I
would only say that I am not able to
agree to the amendments of Pandit
Thakur Das Bhargava.

Mr. Chairman: The question is:
Page 1—
for clause 2 substitute:

“2. In this Act, ‘railway stores’
means any article which is the
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property of any railway adminis-

tration and is possessed by it.”
The motion was negatived.

‘Mr. Chairman: The question is:

Page 1, line 11—
omit “or intended to be used”
The motion was adopted.

Mr. Chairman: The question is:
Page 1—
¢« after line 12 add:

“(c) which is exclusively manu-~
factured by or for the railway
with a special mark and is not
_sold, auctioned or otherwise trans-
ferred by the railway or the
maunfacturer.”

The motion was megatived.
Mr. Chairman: The question is:

“That clause 2 stand part of the
Bill.”

The motion was adopted.
Clause 2 was added to the Bill.
Clause 3— (Unlawful possession of

.railway stores) *

Pandit Thakur Das Bhargava: I
beg to move: /

(1) Page 1, line 13—

after ‘if any person” insert “com-
_mits theft or”

(2) Page 1, line 13—

before “possession” insert “recent”.
(3) Page 1 lines 14 and 15—

for “reasonably suspected of being
_stolen or'unlawfully obtained” substi-
tute:

“which, within the meaning of
section 410 of the Indian Penal
Code (Act XLV of 1860) can be
designated as stolen.”

(4) Page 1, lines 14 and 15—

for “reasonably suspected of being
. stolen or unlawfully obtained” subs-
- titute:

“knowing or having reason to
believe the same to be stolen with-
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in the meaning of section 410 of
the Indian Penal Code (Act XLV
of 1860).”

(5) Page 1, line 15—

after “obtained” insert “by him"”

(6) Page 2, line 2—

fo"r, “five years” substitute “four
years”.

(7) Page 2, line 2—

add at the end:

“and if such person is a rail-
way servant, he shall be punish-
able with imprisonment for a
term which may extend to five
years or with fine or with both.”

Enough has already been said and I
do not want to say anything more
now. I would however wish to make
a few observations about two or three
of these amendments. In the first
instance, as regards amendment No. 7,
my submission is, if the hon. Minis~
ter had included theft also, he would
have done very well. Perhaps,
theft is not less injurious or prejudi-
cial to the interests of the railways
than possession of stolen property.
After all, it is only -after theft that
the second kind of offence can be said
to arise. Today, if a person commits
theft of railways property, he is
only liable to imprisonment for three
years whereas, under this Bill, we are
making possession punishable with
imprisonment for 5 years. If these
words were added, the position would
have been clear. I suppose he does
not want to discriminate between the
thief and the possessor of stolen pro-
perty. I do not know why he does not
like it. There is a phrase:

T & LG FEr L A man,
who is really so bad as to
commit theft should not have been
left out of account. Under the gene-
ral law, theft can be punished with 3
years. That is true. But, it is not the
maximum punishment that is given
in all cases. The maximum punish-
ment is kept there only for the pur-
pose of instilling fear into the minds
of the people. Therefore, if you make
the offence punishable with 8 years,
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it is not 5 years always. It may be 3
years. I have not seen any case in
which the maximum punishment is
given. If an offence is made punish-
able with a larger amount of punish-
ment, public opinion is moulded in
such a way that it regards that offence
as one of a more heinous character.
This is my first amendment. I do not
know if it will be accepted. If it is
accepted, it will be all right.

As regards recent possession, I have
had enough to say. I do not want to
repeat all that. Shri Raghavachari
—the hon. Member is not here now—
stated that he is not in favour of keep-
ing the word ‘recent’. As the Deputy-
‘Speaker pointed out, even a limit of
$ years is not there. If we do not
‘put in any period, we do not know
where gve stand....‘Recent’ may mean
in particular circumstances 2 or 3
years, or 2 months or 5§ days. It all
depends on the nature of the article
stolen. If you do not put in the word
‘recent’ it means that you are thinking
that section 114 of the Evidence Act
which has been accepted as good as
good law for the last 60 years, is
no longer good law. It is not
right to take away the word ‘recent’
which enlarges the scope of the Bill
to such a degree that any person who
did not care for the sufferings of the
accused persons or whether it was
discreet to bring a case of this nature,
may bring a case against a person
whose possession may have been that
of his father or grandfather. So far
as the law is concerned, there is noth-
ing which militates against this. If
the hon. Minister is pleased to see the
commentary under illustration 1 of
section 114 of the Evidence Act, he
will be convinced that the word
‘recent’ must be there. Otherwise, it
might mean havoc to the accused.

As regards ‘suspected of being
stolen’, I do not want to say anything
more than I have already stated. I
would only request the hon. Minis-
ter to read section 410. Then, he will
be satisfled that so far as is known
to criminal law, this wording of sec-
tion 410 is important. I hawe taken
the wording of my amendment from
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section 410. If he does not like to
accept this, it is his own choice.

Further, I beg to submit that the
words ‘by him’ may be added. This
is most essential. Unless a person is
mentally guilty, he is not guilty at
all. I understand that under the ori-
ginal Bill and in the other Acts also,
mere physical, mechanical possession
has never been made an offence. To-
day, we are changing the whole face
of the criminal law of this country,
This is a fundamental ‘departure from
the principles of criminal jurispru-
dence to regard mere mechanical pos-
session as an offence. I would have
been happy if the wording of section
411 had been taken here. Even if a
person had reason to believe that it is
stolen property, he may be guilty.
Even if these words are retained, it
would mean that some kind of crimi-
nal mentality will have to be proved
to exist in the mind of the accused.
As a matter of fact, we know that in
the British jurisprudence and Indian
jurisprudence no offence is committed
unless the person has got mens rea.
Here is an offence without mens rea.
The hon. Minister is a lawyer himself.

Shri Alagesan: I am not a lawyer.

Pandit Thakur Das Bhargava: 1
think the hon. Minister is pursuing
this measure without mens rea. I
would respectfully submit that, though
not the words ‘having reason to be-
lieve’, even if minor words are re-
tained, it will be useful and there will
not be a departure from the general
principles. If the words ‘by him’ are
there, there is the court which will
determine the question. It must be
found that the possessor suspected the
thing to be stolen when he took pos-
session. An innocent purchaser will
not come under the clutches of the
law, unless he knows that the article,
the possession of which has been
transferred, has been the subject
matter of theft or some other offence.

In respect of 4 years and 5 years,
I have already submitted that if he
accepts the change, it will be salutary.
It is true that the courts have discre-
tion to give whatever punishment they
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like. If a public servant commits a
theft, it is regarded as more heinous
because of his position of responsibi-
lity and confidence. Other persons
are not in the same position. It is to
meet this case that this amendment is
suggested.

I commend these amendments o the
hon. Minister.

Mr. Chairman: Amendment moved.
1) Page 1, line 13—
after “if any person” insert “com-
mits theft or”.

(2) Page 1, line 13—

before “possession” insert “recent”.
(3) Page 1, lines 14 and 15—

for “reasonably suspected of being

stolen or unlawfully obtained” subs-
titute:

“which, within the meaning of
Section 410 of the Indian Penal
Code (Act XLV of 1860) can be
designated as stolen.”

(4) Page 1, lines 14 and 15—

for “reasonably suspected of being
stolen or unlawfully obtained” subs-
#tute:

“knowing or having reason to
believe the same to be stolen
within the meaning of Section 410
of the Indian Penal Code (Act
XLV of 1860).”

(5) Page 1, line 15—

after ‘“obtained” insert “by higa”.
(6) Page 2, line 2—
for “five years” substitute “four

years”.
(7) Page 2, line 2—

add at the end:

“and if such person is a rail-
way servant he shall e punish-
able with imprisonment for a term
which may extend to five years or
with fine or with both.”

Shri Alagesan: If I accept the
amendments of the Mover, then, I
meed not have recourse to this rpesial
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penal instrument at all. It can very
well come under the common law. I
do not know why I should take all the
trouble of bringing forward this spe-
cial legislation.

Shri V. P. Nayar:
what we do not know.

Shri Alagesan: I can assure my
hon. friend that I have no partiality
for thieves. He asked, why the people
who commit theft should be left out.
He wants to add the words “commits
theft or”. In that case, I will have
to prove that it is theft. The person
in possession may have been the thief.
I need not prove that he stole it him-
self. It is enough for me to establish
that he is reasonably suspected, that
the property is reasonably su;pect.ed
of having been stolen by him. He
might himself be the thief. You will
remember that in the original Bill as
it was introduced and passed by the
Rajya Sabha these words were there:
“Whoever is found or is proved to
have been in p ossession”. Then, it
would have included a whole chain of
people who have operated. ‘A’ might
have committed the theft of an article
and passed it on to ‘B’ who might have
passed it on to ‘C’. If this can be prov-
ed, then all of them could have been
brought under the clutches of the law.
But as it is, I realise that unless the
man who is in possession is himself
the man who has committed the theft,
it may be that the man who has
actually committed the theft might be
left out. We have to go only to the
common law for that purpose. But
then, I am not prepared to take the
burden of proving the committal of the
theft. That will be obligatory on me
if I accept Pandit Thakur Das Bhar-
gava's amendment No. 8 or No. 9. If
I have the word ‘“stolen” in the sense
of section 410 LP.C,, I do not know
why I should have this special legis-
lation.

1 think I have alreday disposed of
the point about higher punishment for
railway officers when I had occasion to
reply previously.

I do not agree to the amendments.

That is also
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Mr. Chairman: The question is:
Page 1, line 13—

after “if any person” insert “com-

mits theft or”.

The motion was negatived.
Mr. Chairman: The question is:
Page 1, line 18—

before “possessions”

“recent”.

The motion was negatived.
Mr. Chairman: The question is:
Page 1, lines 14 and 15—

for “reasonably suspected of
being stolen or unlawfully ob-
tained” substitute:

insert—

“which, within the meaning of
Section 410 of the Indian Penal
Code (Act XLV of 1860) can be
disignated as stolen.”

The motion was nregatived.
Mr. Chairman: The question is:
Page 1, lines 14 and 15—

for “reasonably suspected of
being stolen or unlawfully ob-
tained” substitute:

‘“knowing or having reason to
believe the same to be stolen with-
in the meaning of section 410 of
the Indian Penal Code (Act XLV
of 1860).”

The motion was negatived.
Mr. Chairman: The question is:
Page 1, line 15—

after “obtained” insert “by him”.

The motion was negatived.
Mr. Chairman: The question is:
Page 2, line 2—

for “five years” substitute “four

years”.

The motion was negatived.
Mr. Chairman: The question is:
Page 2, line 2—

add at the end:

“and if such person is a rail-

way servant he shall be punish-
able with imprisonment for a term
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which may extend to five years
or with fine or with both.”

The motion was negatived.
Mr. Chairman: The question 1s:

‘““Fhat clause 3 stand part of the
Bill”.

The motion was adopted.

Clause 3 was added to the Bill.
Clause 4.— (Repeals and Savings)

Pandit Thakur Das Bhargava: I
wish to move amendment No. 15 or,
in the alternative, amendment No. 16.

I beg to move:

(i) Page 2— )

for lines 9 to 13 substitute:

“(3) This Law shall only apply
to cases in which the possession
referred to in Section 3 of the
Act has been transferred after
the passing of this Act.”

(2) Page 2—

for lines 9 to 13 substitute:

“(3) This Act shall not apply to
cases in which the possession re-
ferred to in Section 3 of the Act
has been transferred to the ac-
cused before the passing of this
Act.” ’

When I spoke at the consideration
stage, I submitted for your considera-
tion that according to article 20 of the
Constitution, a person cannot be
punished for an offence which did
not exist at the time of the offence
was committed. The law in force at
the time when the offence was com-
mitted is the only law which can be
applicable to such a case, and simi-
larly, in regard to punishment, the
law is the same.

Article 20 of the Constitution runs
thus:

“No person shall be convicted
of any offence except for viola-
tion of a law in force at the time
of the commission of the act
charged as an offence, nor be sub-
jected to a penalty greater than
that which might have been in-
flicted under the law in force at
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[Pandit Thakur Das Bhargava]

the time of the commission of the
offence.”

In clause 3 of the Bill, the words
are again very wide.

“If any person is found, or is
proved to have been, in posses-
sion of any article of railway
stores reasonably suspected of be-
ing stolen or unlawfully obtained
,and cannot account satisfactori-

My humble submission is that if ‘A’
was in possession some, say, four
years back of such property as des-
cribed here, and then he transferred
the possessin to ‘B’, say three years
before this.. .....

Mr. Chairman: Simply for the sake
of information, could I know whether
this point was also raised during the
debates in the Select Committee?

Pandit Thakur Das Bhargava: I do
not remember.

And similarly, supposing B  who
came into possession at the time
when this law was not in force trans-
ferred it after this law came into
force, may I enquire whether all the
three will be guilty or not? Because,
it is proved to have been in possession
of certain persons many years before.
And what will be the punishment
given to them? Are they liable to
be given five years? The man who
is found recently after passing this
Act may or may not be liable for
-five years because he proves it was
transferred to him before this Act
came into force. I am very doubtful
if, as a matter of fact, this law can
be applied to him, and the distinction
will not be made by the courts. I am
therefore anxious that this House
should give direction to the courts
that this will only apply to cases
where offences have been committed
after the passing of this Act.

My friend has been pleased to say
that this may apply to the thief as
against a person who is in possession
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of the property. It is quite true. If
the thief is also found to be in posses-
sion of the property, he may be pro-
ceeded against. But, at the same
time, this is a law for possession. He
will not be punished for theft. And I
do not know why the hon. Minister
has got a soft heart for the thief.
While he wants to punish the man in
possession for five years, he only
punishes the thief for three years. He-
wants to be content with that. What.
is the position of the law with regard
to the persons who have got posses-
sion of supposed stolen property?
He has not fully realised the implica-
tion of what we are doing. In fact
we have changed the law. I have not.
put in any amendments which have
not made the law stricter against the
accused. As a matter of fact, my hon.
friend does not realise that now the
courts have got no discretion whatso-
ever in the matter. They must make
a presumption against the accused if
it is found that he was in possession.
Previously, under the Evidence Act,
they had a discretion. Now, that dis-
cretion has been taken away. My
hon. friend is not satisfied with it, it
appears. So far as the accused is con-
cerned, he says he does not under-
stand how the law has been made
tighter against him. The words are
“cannot account satisfactorily”. The
word “satisfactorily” has got some’
meaning. If it has no meaning, why
did you put it there? It means the
burden is greater on the accused than
before.

In all such cases, as you know, so
far as the law is concerned, even
when the burden is on the accused,
the accused need not prove the fact
that he alleges. He has only to raise
an alternative theory. It may or may
not be true. Yet, it must be a theory
which may be acceptable to the court
though it may not be true. This is
the law. If you want an authority,
I can off-hand quote one—56 Indian
Cases 849. The burden is always on
the prosecution. The accused has only
to create a doubt. Therefore, by the
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word “satisfactorily” being there, he
must understand that the burden is
much greater now on the accused than
before. I would not have raised this
point here because we do not want
any person who has really committed
a crime to escape scot-free. There-
fore, I am submitting only that so far
as the law is concerned, he should
not think that even those persons who
do not come within the scope of this
law under article 20 can also be en-
meshed.

I would therefore request him to
accept the amendment.

Mr. Chairman: I would also request
the hon. Minister just to tell us whe-
ther his attention has been drawn to
this article 20. If the offence was
committed at a time when the law
was not in force, would the courts be
able to try the offenders?

Shri Alagesan: The only answer 1
can give to that is that all law is sub-
ject to the Constitution. I do not
think any law that this House passes
can bypass the Constitution.

Mr. Chairman: That is correct. But
here, there is article 20 which says:

“No person shall be convicted
of any offence except for viola-
tion of a law in force at the time
of the commission of the act
charged as an offence......”

By this clause it is intended to
punish those persons also who have
already committed that offence before
this law came into force. This was
not in force when a particular offence
was committed earlier. When you
want to try that under this law, would
it not be against the provisions of the
Constitution?

Shri Barman: (North Bengal—Re-
served—Sch. Castes): May I submit
that so far as the'offence of theft is
concerned, that is not being supersed-
ed by this legislation, as regards rail-
way property. So, if nobody has com-
mitted any theft so far as railway
property is concerned, then the per-
son concerned will be convicted under

1 DECEMBER 1955 (Unlawful Possession) 1028

Bill
the ordinary law. So far as this legi-
slation is concerned, it will be an
offence only from the date of passing
of this Bill.

Pandit Thakur Das Bhargava: We
are not concerned with theft at all.

Mr. Chairman: That is exactly what
he wants.

Shri Barman: That need not be put
in the statute-book.

Shri Rane (Bhusaval): This Bill
cannot have any restrospective effect.

Pandit Thakur Das Bhargava: This
is all that I want.

Dr. Krishnaswami (Kanchee-
puram): It looks as though it has.

Shri Mulchand Dube: The offence
consists in the person being found in
possession.

Mr. Chairman: Has the hon. Minis-
ter anything more to say?

Shri Alagesan: The court will in-
terpret clause 3 in the light of article
20 of the Constitution.

Mr. Chairman: I shall now put
amendments 15 and 16 to vote.

Pandit Thakur Das Bhargava: May
I submit that amendment No. 16 is
an alternative to amendment No. 15?
If amendment No. 15 is not accepted,
then amendment No. 16 is to be ac-
cepted.

Mr. Chairman: In that case, I shail
put them seperately.

The question is:
Page 2—
for lines 9 to 13 substitute:

“(3) This Law shall only apply
to cases in which the possession
referred to in Section 3 of the
Act has been transferred after
the passing of this Act.”

The motion was negatived.
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Mr. Chairman: The question is:

Page 2—
for lines 9 to 13 substitute;

“(3) This Act shall not apply to
cases in which the possession re-
ferred to in Section 3 of the Act
has been transferred to the ac-
cused before the passing of this
Act”

The motion was negatived.

« Mr. Chairman: The question is:

“That clause 4 stand part of
the Bill"”.

The motion was adopted.
Clause 4 was added to the Bill.
Clause 1, the Enacting Formula and

the Title were added to the Bill.
Shri Alagesan: I beg to move:
“That the Bill be passed.”
Mr. Chairman: The question is:
“That the Bill be passed.”
The motion was adopted.
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Mr. Chairman: We shall now take
up the next item.

Dr. Krishnaswami: We shall take
it up tomorrow.

Mr. Chairman: The hon. Minister is
here, and there are still ten minutes
left. So, I think we can proceed with
the next item.

Shri N.- R. Muniswamy (Wandi-
wash): If he starts his speech today,
it will be left incomplete.

Dr. Krishnaswami: We can take it
up tomorrow, when we are fresh.

Mr. Chairman: If this is the general
opinion of the House, then I have no
objection. The House stands adjourn-
ed till 11 A.M. tomorrow.

4-52 P.M.

The Lok Sabha then adjourned till
Eleven of the' Clock on Friday the
2nd December, 1955.





