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sincerity, their desire to promote 
democratic institutions in Nepal and 
I have no doubt that the new King 
w ill persist in that desire and in try­
ing to give effect to it.

So, on the passing of His Majesty 
King Tribhuvan Bir Bikram Shah, 
the late King, I am sure this House 
would like to express its sorrow and 
would like it to be conveyed to his 
family. Also, at the same time, I am 
sure this House would like to send 
its greetings to the new King Mahen- 
dra Bir Bikram Shah and wish him 
all success in the difficult responsi­
bilities and burdens that have come 
to him. Above all, we would send 
our good wishes to the people of 
Nepal in the great adventures in 
building up their country on a demo­
cratic and prosperous basis that the^ 
are Indulging in.

Mr. Speaker: On behalf of the
House, 1 associate myself with what 
the hon. Leader of the House has said. 
We certainly send our greetings and 
all best wishes for the new King and 
for the people of Nepal. As a mark 
of respect and our sense of sorrow at 
the demise of the late King, the House 
w ill stand in silence for a minute.

CONSTITUTION (FOURTH 
AMENDMENT) BILL

The Prime Minister and Minister of 
External Affairs (Shri Jawaharlal
Nehru): I beg to move:

“That the Bill further to amend 
the Constitution of India, be re­
ferred to a Joint Committee of 
the Houses consisting of 45 
Members, 30 Members from this 
House, namely, Shri T. T. 
Krishnamachari, Shri Hari Vina- 
yak Pataskar, Shri Satya 
Narayan Sinha, Shri Ghamandi 
Lai Bansal, Shri Chimanlal 
Chakubhai Shah, Shri Awadesh- 
w ar Prasad Sinha, Shrimati B. 
Khongmen, Shri DigvUaya Narain 
Singh, Shri Tribhuvan Narayan 
Singh, P an d it ' M uni^w ar Dutt 
Upadhyay, Shri Diwan Chand

Sharma, Shri Radheshyam Ram 
Kumar Morarka, Shri Ahmed 
Mohiuddhi, Shri Radheylal Vyas. 
Shri Wasudeo Kirolikar, Shri 
Upendranath Barman, Shri T. 
Sanganna, Shri Kotha Raglhura- 
maiah, Shri Tekur Subrahman- 
yam, Shri R. Venkataraman, Shri 
C. P. Matthen, Shri N. C. Chat- 
terjee, Shri Jaipal Singh, Shri 
Uma Charan Patnaik, Shri Shan­
kar Sharitaram More, Shri Amjad 
Ali, Shri Asoka Mehta, Shrimati 
Renu Chakravartty, Shri Kamal 
Kumar Basu and the Mover, and 
15 Members from Rajya Sabha;
 ̂ that in order to constitute a 
sitting of the Joint Conmiittee 
the quorum shall be one-third of 
the total number of Members of 
the Joint Committee: 

that the Committee shall make 
a report to this House by the 31st 
March, 1955;

that in other respects the Rules 
of Procedure of this House relat­
ing to Parliamentary Committees 
will apply with such variations 
and modifications as the Speaker 
may make; and .

that this House recommends to 
Rajya Sabha that Rajya Sabha 
do join the said Joint Committee 
and communicate to Lok Sabha 
the names of Members to be ap­
pointed by Rajya Sabha to the 
Joint Committee.**
To move an amendment to the 

Constitution, Sir, is never a simple 
matter. The Constitution itself has 
provided a somewhat complicated 
procedure for this purpose. It is 
obvious, therefore, that one does not 
take lightly to the moving of an 
amendment to the Constitution.

Some had told us that the Consti­
tution should be treated as some 
sacred unchanging document which 
should not be tampered with easily. 
And yet, those very persons who 
have so said have, in another con­
text, suggested changes to the Con­
stitution. That is to say, when the 
changes were to their liking, the 
Constitution became something which
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could be changed; when the changes 
were not to their liking, then it be­
came a sacred document which 
should not be touched.

Obviously, the Constitution cannot 
and should not be changed frequent­
ly. Obviously also, it can and must 
be changed when the situation re­
quires it to be changed. In fact, the 
Constitution itself has laid down how 
it can and should be changed— t̂he 
procedure etc.

Therefore, to say that it should 
not be changed merely because it is 
the Constitution h&s no particular 
meaning.

Now, this Constitution is now 
about five years old, and in the mak­
ing of it, undoubtedly, there was a 
great deal of effort and labour on 
the part of many of the leading per­
sons in this country. Some of them 
at least are present here in this 
House. Some are no more. And 
we are entitled to treat this Consti­
tution, therefore, with all the respect 
that it deserves.

Nevertheless, it should be remem­
bered that however good a Constitu­
tion might be at any time, after 
working it for some little time, 
flaws appear. Nothing is perfect, 
and then it becomes necessary to 
make changes to remove those 
flaws. Many of them might be 

.minor ones of drafting. Some might 
be major ones. As a matter of fact, 
while I am proposing an amendment 
to the Constitution in regard to cer­
tain articles, I might inform the 
House that we have in view a num­
ber of other amendments of the Con­
stitution also, many of them not of 
a vital nature in the sense that they 
raise a very high principle, but, 
nevertheless something which we 
think will improve the working of 
this Constitution— ^because, after this 
experience of a few  years these mat­
ters have come to our notice as they 
could not come to our notice when 
we were considering the mere theory 
of it. Practice brings out all these 
matters.

After all, the Constitution is pieant 
to facilitate the working of the Gov­
ernment and the administrative and 
other structures of this country. It 
is meant to be not something that 
is static and which has a static form 
in a changing world, but something 
which has something dynamic in it̂  
which takes cognizance of the dyna­
mic nature of modern conditions, 
modern society, and at the same time 
has checks which prevent hasty ac­
tion whidh might happen to be 
wrong. There are plenty of checks 
in this Constitution. Now, there­
fore, the fact that an amendment is 
proposed to this Constitution now or 
later should not and cannot be chal­
lenged except on the merits. Mere­
ly  to say there should be no amend­
ment has no meaning at all. And it 
is unfair to the Constitution itself, 
and the makers of the Constitution, 
who provided the means of amend­
ing it. Therefore, the question real­
ly is the merits of the amendment.

One other matter I might mention. 
I believe there is a proposal coming 
from an hon. Member on the other 
side that this amending Bill should 
be circulated to elicit public opinion. 
Well, a change of this kind in any 
important matter should not be hust­
led through Parliament, and the pub­
lic should be given full opportunity 
to consider it. I submit that the pub­
lic has been given very full oppor­
tunity to consider it. So far, if I 
may say so, as the Government is 
concerned, we have laboured on this 
for many months. I realise that the 
labours of Government are not be­
fore the public, but I am merely 
mentioning' this. Government with 
their committees and sub-committees 
and Cabinet, were at it for many 
months. We consulted the State 
Governments. We consulted others 
outside the narrow sphere of Gov­
ernment. We had all kinds of drafts 
which we revised again and again, 
and then ultimately when I put this 
before the House, it became a pub­
lic document. It was published in 
the Press and for many months it 
has been before the country, and, as 
a matter of fact, during this prriod
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w e have had many criticisms about 
it, many suggestions in regard to it, 
many learned notes, legal and other, 
about it, which we have considered 
and are considering. And I might 
say that in some of those notes and 
arguments that have been advanced, 
I think there are some matters wor­
thy of consideration, and I hope that 
when the Select Committee meets, 
they w ill consider many of those 
proposals and see if they are worthy 
o f adoption or not.

We do not approach the Select 
Committee with a closed mind about 
the drafting of this Bill. We cer­
tainly approach the Select Committee 
with certain firm opinions of ours in 

•regard to the basic provisions of this 
amendment or to the Constitution. 
But, if any of the suggestions that 
have been made or that might be 
made keep that firm principle intact 
and improve the drafting, then cer­
tainly I hope the Select Committee 
w ill adopt that.

Now, what basically do these 
amendments deal with? Basically 
they deal with the power and autho­
rity of this Parliament, that is to 
say, how far that power and autho­
rity  of this Parliament can be exer­
cised without review or check or 
other decision against it by the 
Courts, by the judiciary. Now, one 
of the fundamental bases of this 
Constitution and our general practice 
in this country is to have an inde­
pendent and powerful judiciary.
We have respected that, and I hope 
w e will continue to respect it. There 
is no question of challenging, modi­
fying, limiting or minimising the
authority of the judiciary in this 
country. That should be under­
stood. and therefore, what the judi­
ciary, the High Courts, or the Sup­
reme Court, decide we inevitably ac­
cept, and we act upon it. That is 
one thing. On the other side, if I 
may say so with all respect tox the 
judiciary, they do not decide "about 
high potitical, social, or economic or 
ottier questions. It is for Parliament
to decide. It may be, and it often

is, that in interpreting a law  of Par­
liament, or in considering how far 
that law is in their opinion in con­
formity with the provisions of the 
Constitution, they may indirectly de­
cide on social and economic and like 
matters. In some countries, great 
countries, the Supreme Court has by 
its interpretations widened the strict 
provisions of the Constitution; it has 
actually widened them. It may res­
trict them too. That is true. But 
the ultimate authority to lay down 
what political or social or economic 
law we should have is Parliament and 
Parliament alone*; it is not the func> 
tion of the judiciary to do that.

Now, the mere fact that I come up 
before this House with these amend­
ments to the Constitution shows our 
respect for the judiciary. We accept 
the interpretation by the judiciary of 
the Constitution. Having accepted 
that, we feel it is not in consonance 
with the social or economic policy 
that we think the country should 
pursue. Therefore, we do not 
by-pass the Supreme Court; we come 
for a change in the Constitution, ac­
cepting their interpretation of it.

Now, it so happens, as I just said, 
that there are some people here,
many perhaps, who themselves 
participated in the drawing up pf 
this Constitution in the Constituent 
Assembly, and they naturally have 
their own opinions as to what was 
meant by the Constitution as drawn 
up. It was m y  privilege in fact to 
move this article, or the correspond­
ing one, before the Constituent A s­
sembly, and I gave expression to my 
views as to what it meant fairly 
clearly then; but I am a lajanan. A 
very high constitutional and legal
authority, Shri Alladi Krishnaswami 
Iyer, also spoke; my colleague here
sitting to the right of me also spoke;
and they gave expression to a cer­
tain viewpoint in interpreting the 
very articles that we are putting for­
ward. One might presume therefore 
what the intention of the movers of 
those articles was when they placed
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them forward* and therefore what the 
intention of the Constituent Assembly 
was at the time. But we need not 
trouble ourselvef «bout th4t. If the 
Supreme Court or the Hight Courts of 
this country have interpreted those 
articles in a different way, contrary to 
the intentions as expressed by the 
very movers of these articles in the 
Constituent Assembly, they have 
every right to do so. We cannot say, 
they should go back to refer to the 
speeches made and the rest. It simply 
means that we who put forward 
these articles were in error in draft­
ing them. We did not put forward, 
we did not define precisely, what we 
meant. And therefore, we have to 
come to this House, to Parliament, 
now to change the drafting, the
wording, to give effect to what was
clearly meant then. But let us for 
the moment forget what was meant 
then— that chapter is over. We have 
to deal now with the present posi­
tion, the present situation with the
experience of these last five or six
years behind us.

Once before we came to this 
House for an amendment of the 
Constitution, more or less relating to 
these very articles. Why did we oome 
then? Because owing to certain in­
terpretations of the judiciary, owing 
to certain decisions of the superior 
courts in this country, there was 
great delay in giving effect to the 
basic policy which this Government 
and this Parliament wanted to pur­
sue. the basic policy in regard to 
land reform, to the reform of zamin- 
dari and like estates. If there is one 
thing about which I imagine almost 
everyone in this House was agreed, 
with minor variations— some people 
might have thought that it did not 
go far enough, and some people 
might have thought that it went too 
far, but I think everyone in this 
Hou«;« was agreed— and I should say 
the vast majority of the people in 
the country were agreed, H was 
that land reform was not only essen 
trial, but urgently essential in this 
country, in ftwrt that it had been

delayed too long. Now, a number uf 
States,--State Legislatures^— passed
Bills or Acts in regard to land 
reform in those States. Then, there 
was a long story of delay, injunc­
tions, all kinds of writs etc.— I have 
forgotten the Ĵ egal language to des­
cribe all these manoeuvres of law­
yers and the like. Anyhow, there 
was delay after delay. It is an extra­
ordinary thing." Here are elected 
Legislatures giving effect to a pro­
gramme which had been shouted out 
from the house-tops for years before; 
an  ̂ everybody knew that; there is 
nothing secret about it. And because 
of some legal difficulty it was held 
up year after year. So we came to 
Parliament, and some amendments 
to the Constitution were passed by 
this Parliament, which at any rate 
ijiade it easier to deal with that 
zamindari legislation. That chapter 
was over, although even after that,, 
the ingenuity of lawyers has foimd 
mah^ ways of coming up to the High 
Courts and the Supreme Court to 
delay matters. Now, while that parti­
cular chapter was over, other 
difficulties came in, and are likely 
to come in. There was the case— the 
House might remember— of the 
Sholapur Mills, where it was not a 
question of acquisition, but rather of 
Government taking it over for the 
time being to run it, because a great 
deal of mischief had been done to 
it previously, mischief which even 
was enquired or was being enquired 
into in the law courts. We had not 
a shadow of doubt in our minds 
that this question did not raise any 
idea of compensation. We were not 
acquiring anything, requisitionings 
anything. Nevertheless, the courts in 
their wisdom decided tliat this too 
was governed by that clause about 
compensation, and naturally we 
obeyed them, we bowed down to 
the decision of the courts.

These and many other matters have 
delayed essential action, action that 
we thought was necessary and essen­
tial. Also, it appeared to us that un­
less this m attv was clarified, w#
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might have to face similar difficulties 
again and again.

Now, the object of the amendments 
I am placing before this House is 
to clarify this matter, to make it in 
precise language perfectly clear, so 
that the decisions of this Parliament 
m i^ t  not be challenged in regard to 
these matters in the court of law.

Now, what are these amendments? 
In the main, as I said, they merely 
state what the authority of Parlia­
ment is. Some people may imagine 
and may draw a dark picture of ex­
propriation and the like. I am not 
going into that question. But so far 
as these amendments are concerned, 
it is perfectly clear that there is no 
•question of expropriation etc. The 
question really has resolved itself as 
to the manner and the quantum of 
■compensation. Now, I had thought, 
when we passed this article in the 
Constituent Assembly, that we *had 
made it perfectly clear that Parlia­
ment would fix either the quantum 
of, or the rules governing, compen­
sation, and after that, there would 
*be no challenge at all. Well, in spite 
o f that, it has been challenged— and 
in fact, challenged effectively. The 
•question, therefore, is not one of 
expropriating without compensation, 
But the quantum of compensation 
to be given and who is to fix it. In 
fact, what we are doing, so far as 
article 31 is concerned, is that we 
are merely repeating, but in more 
precise and clear language, what we 
had said before. That is, previously 
It had been said— I need not read it; 
toe House knows it— that there 
would be compensation but Parlia­
ment would determine the quantum 
o f it or fix the rules govemming it. 
B u t we had made one distinction, 
that is, where there is no acquisition; 
lhat is, a distinction between what 
might be called compulsory acquisi- 

-tion or acquisition of property by 
the State on the one hand, and any 
alteration, modification or extin­
guishment of the right of property by 
regulatory laws and the other. That

distinction, we thought, was there 
previously. But anyhow, it is not 
clear enough, evidently, or elie the 
courts would not have decided as 
they have done. Now, we wish to 
make that perfectly clear. So far as 
the acquisition of property is con­
cerned, the old law holds. So far as 
any modificatory rules or extinguish­
ment rights etc., without acquir­
ing it, are concerned, to be put on a 
separate basis. That is the main thing 
in regard to article 31.

Then in regard to article 31A, we 
go a step further and enumerate a 
number of matters in which Parlia­
ment's decision in regard to compen­
sation w ill be supreme and w ill not 
be liable to any decision contrary to 
it by the judiciary. What are those 
matters? I shall not read them out, 
but I may mention some of them.

Shrl V. G. Deshpande (Guna): 
There is no mention of compensation 
in article 31 A.

Mr. Speaker: Let him finish. The 
hon. Member may raise the point 
when he gets an opportunity to 
speak.

Shri Jawaharlal Nehm: In article
31A, after enumerating a number of 
matters, like (a), (b), (c), (d) etc., 
we say— Notwithstanding anything 
contained in article 13, no law pro­
viding for acquisition etc., shall be 
deemed to be void on the ground 
that it is inconsistent with, or takes 
away or abridges any of the rights 
conferred by, article 14, article 19 or 
article 31. There is no mention of 
compensation because compensation 
w ill be mentioned elsewhere, im­
mediately. Articles 14, 19 and 31 have 
been referred to by the judiciary 
repeatedly in this very context. We 
want to make it clear that the law 
that is made by Parliament or by 
the State Legislature w ill not be 
considered ultra vires Parliament or 
that Legislature on this ground. That 
does not mean that no compensation 
will be paid in these matters. Speak­
ing for myself, I can imagine or
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conceive of a thing whereby in the 
case of a slum no compensation 
might be necessary or desirable. I 
think it is a crime to have a slum, 
for the person who owns the sliim and 
for the State that tolerates But 
that is a different matter. (Interrup­
tion), Leaving that specific case out, 
generally speaking, compensation in 
a ll these cases w ill be paid accord­
ing to the Constitution, according to 
our general practice.

Now, there are two types. One is 
compensation to an individual for 
depriving him of his individual pro­
perty for a specific purpose. Now, 
that stands on a separate footing, in 
m y view, from some social scheme, 
of social reform, some social 
engineering or the like— ĵust like the 
zamindari system, that is not a 
question of an individual, but of a 
system being changed. You might 
make some ottier land laws; you 
might, as suggested in this, put a 
ceiling on land holdings. All these 
are not individual cases of land 
acquisition. In the case of normal 
land acquisition, the normal laws 
prevail and the normal full compen­
sation is given, but where all this 
affects a much larger sphere, the 
social sphere, then we have provided 
differently. If we are aiming as, I 
hope, we are aiming— and we 
repeatedly say we are aiming— at 
changes in the social structure, then, 
inevitably, you cannot think in terms 
of giving what is called full compen­
sation. Why? Well, firstly, because 
you cannot do it. Secondly, because 
it would be improper to do it, unjust 
to do it, and it should not be done 
even if you can do it, for the simple 
reason that all these social matters, 
laws etc. are aiming to bring about 
a certain structure of society 
different from what it is at present. 
Tn that different structure, among 
th e  other things that will change is 
this-rthe big difference between the 
^haves’ and the ‘have-nots’. Now, if 
we are giving full compensation, well, 
the *haves’ remain the *haves* and 
the •have-not??' *have-nots’ ; it does

not change m shape or form il
compensation takes place. Therefore, 
in any scheme of social engineering, 
if I may say so, you cannot give full 
compensation, apart from the other 
patent fact that you are not in a 
position— nobody has the resources—  
to give it.

At the same time, there is the ap* 
proach of those of our friends who 
think that in the circumstances, no 
compensation should be given, there 
should be expropriation and the like. 
We do not accept that. We do not 
accept it because, apart from any 
other reasons, we do not think it is a 
practical proposition. I am not going 
into the merits of it— much can be said 
on the merits. But I do not think it is 
a right or practical proposition. We 
do want to give compensation and we 
intend to, as we have been doing. But 
it is patent that the compensation that 
has to be paid is not a kind of rule of 
thumb, that the compensation that 
you give should be the market value 
of the property. It cannot be done, if 
you have to think in terms of India 
as a whole State; you have to think 
not only of the type of property but 
the history behind it. the social con­
sequences behind it and all that kind 
of thing in determining the compen­
sation. The object is not to expro­
priate, the object is not to injure any­
body; the object is a positive object, 
to bring about a social change for the 
benefit of the largest number of peo­
ple doing the least injury to any group 
or class.

Now, in a matter of this kind, 
therefore, where you have to consider 
all these factors, political, social, eco­
nomic, I submit that t3i  ̂ Indiclary i«» 
not the competent authority. The 
judiciary is a competent authority to 
judge— is this the market v̂ alue or not? 
They are better competent than Par­
liament to deride that, but when you 
have to consider social and economic 
policies, obviously it would be unfair 
to cast the burden on the judiciary 
and it is only Parliament or the State 
that can do it.
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Now, you will see that this applies 
to both Parliament and the State Legis> 
latures. But, in so far as the State 
Legislatures are concerned, there is 
a saving clause to the effect that:—

‘‘Provided that where such law 
is a law made by the Legislature 
of a State, the provisions of this 
article shall not apply thereto un­
less such law, having been reser­
ved for the consideration of the 
President, has received his assent.”

I would like to draw the attention 
of the House to something that is not 
adequately stressed either in Parlia­
ment or in the country. We stress 
greatly and argue in courts of law 
about the fundamental rights. Rightly 
so, but there is such a thing also as 
the Directive Principles of the Consti­
tution. Even at the cost of repeating 
them. I wish to read them out.

**The provisions contained in 
this Part shall not be enforceable 
by any court, but the principles 
therein laid down are nevertheless 
fundamental in the governance of 
the country and it shall be the 
duty of the State to apply these 
principles in makings laws.

The State shall strive to promote 
the welfare of the people by secu­
ring and protecting as effectively 
as it may a social order in which 
justice, social, economic and poli­
tical, shall inform all the in ^ tu - 
tions of the national life.**
Further:

“The State shall, in particular, 
direct its policy towards securing—

(a) that the citizens, men 
and women equally, have the 
right to an adequate means of 
livelihood;

(b) that the ownership and 
control of the material resour­
ces of the community are so 
distributed as best to subserve 
the common good;

(c) that the operation of 
the economic system does not 
result in the concentration of

wealth and means of produc­
tion to the common detriment;”

and it goes on about equal pay for 
equal work, both for men and women, 
and about the health of the people 
and that childhood and youth are to 
be protected against exploitation. 
These are, as the Constitution says, 
the fundamentals in the governance of 
the country.

Now, I should like the House to 
consider how you can give effect to 
these principles if the argument which 
is often being used even, tf I may say 
so with all resi>ect, by the Supreme 
Court is adhered to. You can’t. You 

may say you must accept the Supreme 
Court’s interpretation of the Consti­
tution. They are wiser than we are in 
interpreting things. But, I say, then 
if that is correct, there is an inherent 
contradiction in the Constitution 
between the fundamental rights and 
the Directive Principles of State 
Policy. Therefore, again, it is up to 
this Parliament to remove that contra­
diction and make the fundamental 
rights subserve the Directive Prin­
ciples of State Policy.

Therefore, without going into fur­
ther details of these matters, I would 
like to commend this Bill to the House. 
Other amendments are, more or less, 
of a similar type, amendments to arti­
cle 305 and the Ninth Schedule. I would 
not like to go into those in detail. The 
main purpose is to remove this appa­
rent contradiction that has arisen 
owing to the decisions of the Supreme 
Court between certain parts of the 
Constitution, between certain articles 
on the fundamental rights and the 
Directive Principles of State Policy in 
Part IV of the Constitution: and to 
make the Constitution more harmoni­
ous, it has become necessary. In doing 
so. I repeat, we are not denying com­
pensation or saying that there should 
be expropriation. But, first of all, we 
repeat that compensation should be 
determined by the State or by rules 
laid down by the State. Secondly, we 
distinguish betewen acquisition and



requisitioning on the one side and 
extinguisliment of some rights. There 
is a difference between the two. Third­
ly, We lay down certalh matters 
speciflc^Uy, spme relating to land re­
form, some relating to rehabilitation 
and relief of refugees, some relating 
to slums and vacaat places, these 
things which are certain social things. 
We make it perfectly clear. It was 
not necessary because once you define 
that Parliament is going to be the 
judge of compensation, the manner and 
quantum of it, it is not necessary to 
have that long list. But, in order to 
make that assurance doubly sure and 
to prevent any other interpretation in 
future which might, perhaps, oroducc 
additional difRculties, we give that 
long list. In my view, it is not neces­
sary but it is better to be sure about 
that and not to leave it to chance. 
Therefore. I move that this Bill be 
referred to the Joint Committee which 
I have named.

Mr. Speaker: Motion moved:

“That the Bill further to amend 
the Constitution of India, be re> 
ferred to a Joint Committee of 
the Houses consisting of 45 Mem­
bers, 30 Members from this House, 
namely, Shri T. T. Krishnama- 
chari, Shri Hari Vinayak Patas- 
kar, Shri Satya Narayan Sinha, 
Shri Ghamandi Lai Bansal, Shri 
Chimanlal Chakubhai Shah, Shri 
Awadeshwar Prasad Sinha, Shri- 
mati B. Khongmen, Shri Digvi- 
jaya Narayan Singh, Shri Tri- 
bhuvan Narayan Singh, Pandit 
Munishwar Dutt Upadhyay, Shri 
Diwan Chand Sharma, Shri 
Kadheshyam Ram Kumar Morar- 
ka, Shri Ahmed Mohiuddin, Shri 
Radheylal Vyas, Shri Wasudeo 
Kirolikar, Shri Upendranath 
Barman, Shri T. Sanganna, Shri 
Kotha Raghuramaiah, Shri Pekur 
Subrahmanyam, Shri R. Venka- 
taraman, Shri C. P. Matthen, Shri 
N. C. Chatterjee, Shri Jaipal 
Singh, Shri Uma Charan Patnaik, 
Shri Shankar Shantaram More, 
Shri Amjad AU, Shri Asoka 
Mehta, Shrimati Henu Chakra-

vartty, Shri IjLamal Kumar Basu 
and the Mover, and 15 Members, 
from Rajya Sabha;

that in order to constitute a. 
sitting of the Joint Committee 
the quorum shall be one-third of 
the total number of Members of 
the Joint Committee;

that the Coixmiittee shall make* 
a report to this House by the 31st 
March, 1955;

that in other respects the Rules 
of Procedure of this House re­
lating to Parliamentary Com­
mittees will apply with such 
variations and modifications as 
the Speaker may make; and

that this House recommends tô  
Rajya Sabha that Rajya Sabha 
do join the said Joint Committee 
and communicate to Lok Sabha 
the namjs of Members to be ap­
pointed by Rajya Sabha to the: 
Joint Cijmmittee/’

Now, as tne House knows, by the 
order of the House, ten hours have 
been allotted for the purpose of dis­
cussion of this motion. The discussion 
must conclude within ten hours.

We started at five minutes past 
twelve. Therefore, ten hours w ill run 
from that time.

There is another point. The House 
knows that we have a convention that 
those Members who are Members of 
the Joint Committee sh ould, ordinari­
ly, not try to catch the eye of the 
Speaker so as to give an opportunity 
to other Members to speak so that 
they may consider what view the 
other Members have to urge, in the 
Joint Committee. I think if the House 
agrees wdth me, we should not act
upon that convention in view of the
importance of the measure that is 
before the House for consideration.
I believe also in the necessity of 
having in the Joint Committee cer­
tain important Members who, other­
wise. will either get out or will not
have the chance of saying to this
House what they have to say at.
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[Mr. Speaker] 
this stage. Therefore, if the Hause 
agrees, we might, not as a general 
rule but only in the case of this Con- 
:Stitution (Amendment) Bidl, relax 
the rule or convention. 1 take it that 
the House agrees to what I propose.

We shall also have some time limit 
fixed for the speeches. I do not 
know whether it should be strictly 
limited but, in order to give an 
opportunity to as large a number of 
Members as possible to speak, it is 
desirable that there should be some 
time-limit. I think fifteen minutes 
may, perhaps, be small but, in any 
case, not exceeding half an hour. I 
-think that would be acceptable.

Shri Gadgll (Poona Central^: Small 
•compensation.

Mr.* Speaker. There are amend­
ments to this motion. One stands in 
-the joint names of Messrs. Deshpande 
and Chatterjee. I take it Hhat they 
are keen to move it.

Shri V, G. Deshpande; Yes.

Mr. Speaker: That may be moved.

There is another amendment in 
Ihe name of Shri Pocker Saheb. So 
far as that amendment is concerned, 

1  do not propose to plare it before the 
House because it is substantially the 
same as that of Mr. Deshpande. Mr. 
Deshpande wants that the opinion be 
taken by the first of July and Shri 
Pocker Saheb wants it to be by the 
30th June, which is only a difference 
'Of 24 hours. The amendment being 
substantially the same, I do not propose 
lo  placa it before the House. •

Shri V. G. Deshpande: I beg to
move:

“That the Bill be circulated 
for the purpose of eliciting 
opinion thereon by the 1st July, 
1955.”

Mr, Speaker*. Amendment moved: 
“That the Bill be circulated 

for the purpose of eliciting 
opinion thereon by the 1st July, 
1955."

Shri N. C. Chatterjee (Hooghly): 
The country is somewhat pertur­
bed— and I consciously say so not for 
myself and the organisation I repre­
sent but for a large section of respon­
sible and thinking citizens who are 
deeply perturbed that this Constitution 
is being periodically revised, altered 
and tampered with. That is not a 
very healthy sign. It is a paradox 
that in the fifth year of the Indian 
Republic we are having the fourth 
Constitution amendment Bill.

[Mr. DEPU'fY-SPEAKER in the Chair]

It is the fourth amending Bill 
which is sponsored in the fifth year 
of our Republic and it is a matter of 
deep concern that the Prime Minister 
is sponsoring this Bill to amend the 
Constitution in a very vital matter, 
namely, article 31 of the Constitu­
tion. 1 say with the fullest sense of 
responsibility that it would, to a 
large extent, destroy the sanctity of 
private property. A ll sections of 
the House w ill remember that this 
fundamental right was consciously 
embodied, in the Constitution by the 
makers of the Constitution not in 
a spirit of levity, not to make it a 
pious platitude, but to make it effec­
tive and enduring and also to secure 
some basic human freedom which 
should not be tampered with. The 
Constitution is not an ordinary law 
but it is an organic law. The Prime 
Minister was saying that we want to 
assure power, that is, the Parliament 
of India, and we shall say that com­
pensation w ill be paid. With great 
respect, I say this is a fundamental 
mistake of the Prime Minister. Once 
you pass this law, you ire  not merely 
arrogating power to this Parlia­
ment, but you are giving power to 
all the Stat? Legislatures through­
out India to pass any law expropriat­
ing private property. You might 
seriously consider whether such ad 
hoc power should be conferred on the 

different States to expropriate private 
property without any compensation. 
There is not any j?uarantee in respect
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of certain matters relating to expro­
priation and there is no constitutional 

obligation to pay cnmpcnsation.

Tlic Supreme Court of India has 
clearly elucidated the scope, purpose 
and object of these fundamental 
rights and they have pointed out that 
the fundamental rights were incor­
porated in the Constitution with a 
double purpose. The first purpose was 
that the citizens of India shall be 
assured of certain basic human free­
dom and they will be withdrawn from 
the vicissitudes of politics and no power 
on earth can at all tamper with those 
rights. Secondly, this is the glory of 
the Constitution of the Republic of 
India, of which we are proud, that we 
were not content with conferring the 
fundamental rights on the citizens; 
w e went a step further and enjoined 
it on the Supreme Court of India that 
the highest coinrt in this coimtry, shall 
vindicate these rights, shall be the 
protector of these rights, and shall 
be the guardian of these rights. Un­
der article 32 of the Constitution, the 
Supreme Court is imder a constitu­
tional obligation to issue prerogative 
writs including writs in the nature 
of mandamus, certiorari prohibition, 
etc., or to pass any order or any direc­

tion irf order to enforce these funda­
mental rights. In a great case— the 
Organiser and Cross-^Roads case—  
while freedom of the Press was 
established and vindicated, Justice 
Patanjali Sastri'said in a very impor­
tant judgment, which should be read 
and digested by all lovers of demo­
cracy and by all people who cherish 
respect for basic human freedom, that 
our Constitution has gone a step fur­
ther than other constitutions of the 
world and it has given a remedial 
right and has made that remedial 
right itself a guaranteed fundamental 
right. Therefore, the Supreme Court 
of the country cannot discard tlhat 
constitutional obligation of protecting 
and vindicating these ri ĝhts. These 
fundamental rights are certainly go­
ing to be whiUled down,

I know that the Prime Minister was 
making certain references to the

‘ingenuity* of lawyers. I wish the 
Supreniii Court of India at least had 
been treated with a little more res­
pect. The Statement of Objects and 
Reasons starts with two misstate­
ments— I consciously use the expres­
sion ‘misstatements’. The first is that 
the Supreme Court of India has 
overlooked the diiferehce in clauses 
1 and 2 of article 31 of the Constitu­
tion. That is not a fair charge to 
rnake. It is rather presumptuous for 
anyone to sit in judgment over the 
considered verdict of the Supreme 
Court with regard to the interpreta­
tion of a diflScult article in the Con­
stitution of India. What did the 
Supreme Court say? The Supreme 
Court said that the two clauses must 
be read together and not disjunctive­
ly. Article 31 runs as follows:

‘*(1) No person shall h% de­
prived of his property save by 
authority of law.

(2) No property, movable or 
immovable, Including any in­
terest in, or in any company 
owning, any commercial or in­
dustrial undertaking, shall be 
taken possession of or acquired 
for public purposes under any 
law authorisitog the taking of such 
possession or such acquisition, 
unless the law provides for com­
pensation for the property taken 
possession of or acquired and 
either fixed the amount of the 
compensation, or specifies the priti- 
ciples on which, and the manner 
in which, the compensation is to 
be determined and given.*'

The Attorney-General argued be­
fore the Supreme Court of India in 
the second Sholapur case that the 
State had not acquired the company’s 
property, the company is still the 
owner and, therefore, there is no 
question of acquisition and no ques­
tion of compensation. If you read 
that judgment correctly, what the 
Supreme Court has said is this. You 
are really substantially depriving the 
company of its property and in 
effect depriving the company of pro­
perty rights. According to that Judg
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[Shri N. C. Chatterjee] 
ment these two clauses should be read 
together, and it is impossible to assu­
me that the makers of the Indian Con­
stitution meant to allow the State or 
any legislature to take away a man’s 
property, practically deprive him of 
the right of enjoyment of his pro­
perty and then say “I w ill not pay 
you any compensation” . That is expro­
priation without compensation, that 
is confiscation. What the judges said 
was this:

“The impugned State ham over­
stepped the limits of legitimate so­
cial control legislation and has in­
fringed the fundamental right of the 
company which is guaranteed to it 
under article 31(2) of the Constitution 
of India, and is therefore unconstitu­
tional” .
1 P.M.

The judges recognise the need of 
social control. The judges cannot decend 
into the arena of public controversy and 

cannot defend themselves. It is entire­
ly wrong to say that the Supreme 
Court did not recognise the necessity 
of social legislation or did not under­
stand the implication of the Directive 
Principles. The leading judgment says 
that they recognise the necessity 
of the State impqsing legitimate so­
cial control, but in this case, Justice 
Mahajan held that the impugned 
ordinance and the Sholapur Act did 
overstep the limits of legitimate so­
cial control legislation. They ;rave 
arguments for it. They said it is no 
good saying that there is no acquisi­
tion. If you look at the English dic­
tionary meaning, or if you take a 
mere legalistic approach, acquisition 
means transfer of title from the ex­
propriated owner to the State.

An Hon. Member: Even liability.
Shri N, C. ChatterJ< :̂ The Attorney- 

General argued therefore there is no 
acquisition. What the learned Judges 
said was this. In the guise of superin­
tendence, the State is carrying on the 
business or trade for w h ici this com­
pany was incorporated, through its 
nwn agents who take orders from

the Government and they are ap­
pointed by the Government, and in. 
the appointment or dismissal of these 
officers the shareholders have absolu­
tely no voice. The purpose of taking 
over the company’s undertaking is a 
public purpose. They recognise that,, 
but they say that the company is 
debarred from carrying on its busi­
ness in the manner and according to 
the terms of its charter and they also 
say that the ordinance overrides the 
directors, deprives the shareholders of 
the legal rights and all their privileges 
and completely put an end to the con­
tract of managing agents. Therefore 
they say, what is the good of 
saying I am not acquiring the property. 
You do not allow the directors to func­
tion, You have appointed 3^ur ow a 
paid agents to function as directors. 
You supersede the Directors and 
sharehQlders. You do not allow the 
shareholders to function. You do not 
allow the shareholders even to 
dismiss the , directory or to 
elect new directors. You do 
not allow the shareholders to dec­
lare any bonus or any dividend and 
you have completely taken ovier the 
corxu>any indefinitely: it may be for
fifty or hundred years and so on. 
Therefore they say that it is in effect, 
in substance, an expropriation of pro­
perty. What is wrong ^ ere? The Sup­
reme Court judgment said in the se­
cond SholaQur case that appearances 
would not do. You cannot camouflage 
it. You cannot simply say, I would 
not acquire. But in effect you acquire 
and at the same time deprive the 
owner of compensation. They say that 
in order to decide whether a particular 
legislation is unconstitutional as offen­
ding the provisions of the Constitu­
tion, it is necessary to examine with 
some exactness the substance of the 
legislation for the purpose of determi­
ning what is it that the Legislature has 
really done. ‘‘The Court, when such a 
question arises, is not over-persuaded' 
by the mere appearance of the legisla­
tion. In relation to constitutional pro­
hibition binding a legislature, it 
clear that the legitiatuve cannot dis­
obey the proliibitiQiis merely by emp­
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loying indirect methods of achieving 
exactly the same result. Therefore, 
in all such cases, the court has to look 
behind the names and forms and ap­
pearances to discover the true 
character and nature of the legisla­
tion." What the Prime Minister’s BUI 
is seeking to do is to supersede this 
judgment of the Supreme Court.

What I am saying is: you are think­
ing and saying that you are the cus­
todians of people’s right, but is this 
the correct thing to do? What has 

the Supreme Court said? The Supreme 
Court says you cannot practise fraud 
on the Constitution. You cannot 
really practise some kind of contri­
vance and break the spirit of the Con­
stitution. The Constitution says, 
if  you take a man’s property, you 
must pay for it. That is what the 
Prime Minister was saying. There is 
no object of expropriation. Are you 
now going to take up the attitude of 
my comrade friends and say, ‘‘con­
fiscation” ? Of course, I do not know—  
they are turning socialists after the re­
cent elections— ^possibly they will say, 
the Bill is not bad enough; it ought to 
go fuxther. But what I am pointing 
out is— and you have got to consider 
this point— is it right for you to say 
that I wiSi not allow the Supreme Court 
or any other Court in India to look 
behind appearances, forms and not to 
consider the substance? This is not 
a question of mere legalism or mere 
juristic approach. It is a very vital 
matter. Suppose the State is taking 
up a very important irrigation pro­
ject. In fact, Justice Patanjali Sastri 
who was the Chief Justice of India, 
gave this instance in the judgment. 
I am appealing to every Member of 
the House to consider this aspect. In an 
irrigation project, suppose the State 
has got to divert the channel of a river. 
It diverts the channel of a river for 
hona fide, public purposes. Then 500 
square miles of cultivable land are 
submerged and completely go out of 
the cultivation. W ill you pay com­
pensation or not? Chief Justice Patan- 
jali Sastri says, if you do not pay 
compensation because it is not

technical acqi isition, you are not res­
pecting the Constitution; you are 
playing a fraud on the Constitution. 
What is this? You say, I am not 
acquiring. Acquisition means trans­
ference of ownership. You say I have 
not transferred the ownership and 
that the 5,000 ryots who were owners 
would still continue to _ be the 
owners of that property. You say, I 
have not taken over your title. There 
is no transfer of tit^«; there is no 
acquisition. Then there is no requisi­
tion, because my men have not gone, 
and they remain in the original pos­
session! The Chief Justice says that 
this is an absurb positloit or situation 
This is an unfair interpretation. This 
is not fair. This is not just. This is 
not equitable. Therefore they say 
that you should go behind the appea­
rances or the forms.

Supposing there is an aerial di. 
play. We had something like that ai 
Tilpat. Supposing in the case of the 
aerial display, God forbid, five aero­
planes crash and five houses are 
blown out. Will the State pay any 
compensation? The State may say, 
I have not acquired your property. 
I have not tak « i anything from you. 
On the other hand. I have niven you 
five broketi aeroplanes on the top 
of your houses! Is this fair? This is 
what they are saying. What the Prime 
M iniver of India is going to do today 
by this Bill is to really supersede 
the raison d'etre of this secioild Shola- 
pur case. What is being done under 
this Bill? There is clause 2A  in res­
pect of article 31, and it goes directly 
against the judgment and attempts to 
nullify this judgment of the Supreme 
Court:

‘•Where a law does not provide 
for the transfer of the owner­
ship or right to possession of any 
property to the State, it shall not 
be deemed to provide for the 
compulsory acquisition or re­
quisitioning of property by the 
State, notwithstanding that it 
deprives any person of his pro­
perty.”
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Therefore, there is no question of 
compensation there. We are today 
going to legislate that even if a man 
is substantially deprived of his pro­
perty, there shall be no question of 
compensation unless and until there is 
technical acquisition or technical 
requisition. I submit with great res­
pect that it is not a proper thing to 
do. It is really whittling down the 
fundamental rights. It sanctions a 
certain kind of contrivance or abuse 
of power which this Parliament should 
be loath to sanction.

The Statement of Objects and Rea­
sons starts by using a language which 
I am sorry to say is not respectful to 
the Supreme Court. In introducing a 
constitutional amendment, there is, in 
the Statement of Objects and Rea­
sons, a reflection on the judgment of 
the Supreme Court. The first sentence 
of paragraph 2 is this:

*'Recent decisions of the Sup­
reme Court have given a very 
wide meaning to clauses (1) and 
(2) of article Z i r  
The next sentence reads:

‘'Despite the difference in the 
wording of the two clauses, they 
are regarded as dealing with the 
same subject.*'

Sir, I ought to tell you that there 
was a difference of opinion on this 
point. Mr. Justice S. R. Das said that 
these two clauses should be read 
adjunctively but Justice Mahajan 
while delivering the judgment took a 
contrary view. Chief Justice Patan- 
jali Sastri agreed with Justice Maha­
jan. Justice Bose agreed with Justice 
Mahajan and Justice Ghulam Husan 
also Vgreed with Justice Mahajan, In 
eves/^case when this point was discus­
sed there were 8 or 0 Judges of thje 
Supreme Court who have taken the 
same view and they have taken the 
view that the two clauses should be 
read together, and should be reaa to­
gether so as to cover cases of sub­
stantial deprivation which must mean 

some kind of acquisition or expropria­
tion similar to that and then compen­

sation must be paid. Justice Mahajan 
has said:

“Article 31 is a self-contained 
provision delimiting the field of 
eminent domain and Art. 31(1) 
and (2) deal with the same topic 
of compulsory acquisition of pro­
perty. The words “ acquisition” 
and “ taking possession” used in 
Art. 31(2) have the same meaning 
as the word “deprivation” in Art. 
31(1).”

Now, what is the good of discussing 
whether Justice Das— anything coming 
from Justice Das is entitled to the 
highest respect— is correct or the other 
Judges are correct? They have taken 
the unanimous piew including Justice 
Das that this is an ultra vires piece 
of legislation in spite of the difference 
of opinion on the technical question of 
interpretation of the two clauses of 
Article 31. Now, let me read to you 
Justice Das’s judgment: Justice Das 
is sa3ring:

“It is impossible to uphold this 
law (Sholapur Ordinance) as an 
instance of* the exercise of the 
State’s police power as an emer­
gency measure. It has far over­
stepped the limits of police power 
and ii>, in substance, nothing short 
of expropriation by way of the 
exercise of the power of eminent 
domain and as the law has not 
provided for any compensation it 
must be held to offend the provi­
sions of Art. 31(2)” .

Therefore, all the Judges of the 
Supreme Court have unanimously held 
that this Ordinance did overstep the 
legitimate ambit of State regulation 
and State control.

There is another sentence in this 
statement of objects and reasons which 
is based on a complete misunder­
standing of the Supreme Court’s 
judgments. It says:

“Even where it is caused by a 
purely regulatory provision of law 
and it is not accompanied by an 
acquisition or taking possession 
of that or any other property right 
by the State, the law. in order to
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be valid according to these deci­
sions, has to provide for compen- 
sartion under clause (2) of the 

 ̂ article.”

It is not so. On the other hand the 
Sunreme Court has decided just the 
contrary. Somebody has misread the 
judgments or misunderstood them and 
has misled our Prime Minister. As 
a matter of fact, I had the privilege 
to address a very big conference of 
lawyers in South India.

An Hon. Member: Lawyers?

\ Shri N. C. Chatterjee: One of my
triends is sa3ing “ lawyers” as If they 
are untouchables. There are lawyers 
who yield to none in the passionate 
desire for achieving the Welfare Starte.

An Hon. Member: There are Com­
munist lawyers also.

Shri N. C. Chatterjee: There are
lawyers who believe in the directive 
principles embodied in the Constitu­
tion. There were many lawyers like 
that in that conference which was 
very well attended. There the cx- 
Chief Justice of India Shri Patanjali 
Sastri presided and delivered an 
address. There he said: “We hard
never said anything like this. We 
never said that any curtailment of the 
rifiht of property would bring in the 
applicability of arrticle 31 and would 
demand compulsory obligation of 
connpensation” . I am just reading, Sir, 
with your permission only one passage 
from his speech which he delivered 
there. He said...

The Minister in the Ministry of Law 
(Shri Pataskar): You will find it on
page 25 of the A.LR, volume.

Shri Jawaharlal Nehru: On page 25.

Shri N. C. Chatterjee: The Prime
Minister is up-to-date. He reads the 
All India Reporter, Only he is 4 
pages behind; it is on page 29. On 
this page, ex-Chief Justice of India is 
saying:

“It is not correct to say that
the cases referred to (in
the statement of objects and rea>

. sons under the Prime Minister"?
signature) decided that the depri­

vation of property referred to in 
clause 1 is to be construed as in­
cluding ‘any’ curtailment of a 
right to property. In fact, they 
(Supreme Court) decided the 
country, and ’ recogniteing that 
the operation of regulatory and 
prohibitory laws should not entail 
inability to pay compensation, left 
reasonable scope for the exercise 
of such regulatory powers by 
the State. This could be seen from 
the following extracts: ”

Then the ex-Chief Justice of India 
quoted one portion of his own judg­
ment and that is this:

“The expression ‘shall be taken 
possession of or acquired’ in clause 
(2) implies such an approp?:iation 
of the properties or abridgement 
of the incidents of its ownerships 
as would amount to a deprivation 
of the owner. 'Any other inter­
ference with enjoyment of private 
property short of such appropria­
tion or abridgement would not be 
compensable under Article 31(2)” .

Therefore his lordship is saying: “On 
the other hand I said just the con­
trary*’ . Now, I am reading to you a 
judgment of Mr. Justic Bose who 
expresses himself very clearly. Justice 
Bose said in the second Sholapur 
Case:

“If there is substantial depriva­
tion, then only clause (2) is, in my 
judgment, attracted. By substantial 
deprivation, I mean the sort of 
deprivation that substantially robs 
a man of those attributes of 
enjoyment which normally ac­
company rights to, or an interest 
in, property. The form is unes­
sential. It is the substance that 
we must seek.”

Therefore, Sir, with great respect I 
am pointing out that this statement of 
Objects and Reasons is wrong. It is 
a complete misunderstanding of this 
judgment to say that the Supreme 
Court had stated that any curtaihnent 
of right to property would be struck 
down as ultra vires or repugnant to the 
Constitution unless and until compen-
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sation is paid. On the other hand, any- 
b9dy who has read Subodh Gopal 
Bose’s case will realise that the Sup­
reme Court reversed the orders of the 
Calcutta High Court and upheld the 
West Bengal Act. In the West Bengal 
Act, you know, Sir, that there was a 
very serious curtailment of right to 
property. In Bengal when there was a 
revenue sale, the purchaser could an­
nul certain under-tenures in an estarte 
and that power was taken away. 
Subodh Gopal Bose who purchased 
varluable property at ah au<ition sale, 
claimed that this was illegal and the 
Calcutta High Court up'h^ld it. The 
Supreme Court reversed that decision 
and said; “No, it is purely regula­
tory"’. Chief Justice Sastri has said:

*‘As a matter of fact, Subodh 
Gopal’s case itself involved ft 
curtailment of property right,, 
namely, the right to annul certain 
under-tenures in an estate, and 
nevertheless the legislation which 
extinguished thart right without 
providing for compensation was 
upheld as valid, that is to say, the 
oase was regarded as falling with­
in the legitimate exercise of the 
State’s regulatory power/’
Then he says that these judgments 

indicate the scope of regulertory and 
prohibitory powers which the State 
can exercise without having to pay 
<*ompensation.

I think, Sir, there has been some 
misunderstanding and because of that 
misunderstanding the Prime Minister 
was hustled into this kind of legisla­
tion, at least in the drastic form in 
which it is being i)rought out now.

The first thing thart this Parliament 
should consider is: ‘^Would you amend 
the Constitution in such a way as to 
make payment of compensation for 
compulsory deprivation of private 
property by the State discretionary?” 
That is the first question. The second 
question is. would you make that 
compensation completely non-justici- 
abie? . I submit with great respect 
that this Parliament will stultify itself 
if it sa^ , we are going to be a 
socialistic State ana therefore we

should adopt this course. Look at 
these directive principles, these direc­
tive principles ought to be respected. 
But what is the directive principle? 
Article 39 says:

‘T h e State shall, in particular, 
direct its policy towards securing—

‘‘ (a) that the citizens, men and 
women equally, have the right 
to an adeofuate means of 
Uvelihood;”

No quarrel with that.
*‘(b) that pie ownership and con­

trol of the material resources 
of the community are so 
distributed as best to subserve 
the common good;”

Accepted: nobody quarrels with
th a t e ith e r .

“ (c) thart the operation of the 
economic system does not 
result, in the concentration of 
wealth and means of produc­
tion to the common detri­
ment:”

No objection to that. Look at 
article 38 which refers to justice. You 
are taking away the common citizen’s, 
the poor man’s hut, hamlet, arable and 
property. (Laughter) Don’t : laugh. 

That would be the consequence. For 
heaven’s sake, apply your mind to it. 
I would request you, I would beseech 
you; that would be the practical con 
sequence. In article 38 you have said;

“The State shall strive to pro­
mote the welfare of the people by 
sec^uring and protecting as effec­
tively as it may a social order in 
which justice, social economic 
and political, shall inform all the 
institutions of the national life.”

Is this justice lo take away a man’s 
property or submerge his land and 
make it absolutely useless for. him 
and say, I won’t pay you compensa­
tion? Is this justice?

I come from West Bengal. I yield 
to none in my passionate desire for 
the rehabilitation of millions of dis­
placed persons who have come. You
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know about 40 lakhs of people have 
come. Even 20 lakhs are not properly 
rehabilitated. Over and above that, 
you know that the tempo of exodus 
of refugees from East Bengal has 
increased, even according to Govern­
ment, to 300 per cent. The truncated 
State of West Bengal is practically 
going down and, and is being submerg­
ed. It has not got the resources; it can­
not stand the strain. It has not been 
able to rehabilitate the poor men who 
have come. How will they tackle this 
problem. We are anxious that reha­
bilitation should be done. But, look at 
this section. What is the law you are 
passing? You are giving powers to the 
Bengal Legislature to pass a law 
to take land and the owner cannot 
claim any right to compensation. You 
are not giving the power to this 
sovereign omnipotent Parliament. You 
Bie not assuming power to yourself. 
You ai-e repealing article 13. The 
Prime Minister was completely wrong; 
he was not able to answer Shri V. G. 
Deshpande’s point. Article 13 is the 
article which guarantees the provi­
sions in the fundamental rights 
chapter. Article 13 says that the 
State shall not enact any law to take 
away or abride any of these rights 
and if it dees, the legislation shall be 
void and illegal pro tanto. Immediate­
ly we say, article 13 is put out of ope­
ration in the case of acquisition of any 
property, acquisition of any land or any 
immovable property for the purpose 
of rehabilitation of refugees. What 
w ill happen? You cannot invoke 
fundamental rights at all. Are you 
going to sanction this kind of thing. 
Supposing in the district which I have 
the privilege to represent here, 
Hooghly, you want to settle 40,000 or
50,000 people from Barisal or Noa- 
khali and rehabilitate them in that 

district, will you take Birla’s house 
or Dalmia’s factory cr Lothian jute 
mills or the mill or factories of 
EngUsh companies? You will take 
possibly 500 square miles or 200 
square miles, certain villages, 
which will be poor people’s land, 
which will covar poor men's properties. 
Are you going to give power to the 
West Bengal legislature, to the West

716 LSD.

Bengal Government to enact a law not 
to pay any compensation or pay any 
compensation it likes? Are you not 
simply making over this power to the 
tender mercies of an executive which 
we know is not always efficient, and 
is often corrupt? After all, what is 
the good of the Prime Minister stand­
ing up here and saying, I have no 
intention to expropriate property, I 
bffcve no intention of denying the 
pw p le compensation? What is the 
good of the Prime Minister saying 
this on the floor of the House? How 
will the people enforce it?

You are putting out of operation 
article 14. I was one of the counsel 
privileged to argue some of these 
cases. In some cases, the right under 
article 14 is taken away. That equal­
ity is gone.

Shri Gldwani (Thana): May I ask 
one question of the hon. Member?

Mr. Depnty-Speaker: He has no time 
to answer.

Shri Gldwani: The squatters have 
xxxrupied certain lands in Calcutta. Do 
they belong to rich people or poor 
people?

Shri N. C. Cbatterjee: If the law had 
been that there shall be no compensa­
tion to people who have property 
wcrth Rs, 5 lakhs or 10 lakhs, I would 
consider it. That would be worthy of 
consideration. Are you going to give 
this ad hoc power to the State legis­
latures in the name of slum clearance 
or rehabilitation of refugees, to take 
vacant land, to take any waste land, 
or to take any immovable property 
without payment of any compensa­
tion? Are you going to allow this 
complete mummification of this right, 
the complete abrogation of the funda­
mental rights as to property?

I think what our Supreme Court 
has done is really to follow the judg­
ment of Justice Holmes, one of the 
greatest Judges that America has pro­
duced. Mr. Seervai, a distinguished 
Bombay Advocate and an eminent 
bonstitiitioihal lawyer, pointed out 

the l^preme Ccurt has done 
nothink acM ^ to follow the ]udg«
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snent of Chief Justice Holmes. He said 
that it is really a question of magni­
tude. If it assumes a serious magnitude 
it means deprivation oV substantial 
taking away of a man’s property. In 
that case, it is a question of the power 
of eminent domain. In no civilised 
country which calls itself democratic:, 

is there, such a law. Australia has not 
got a law like this, Canada has not got 
a law like this. The U .S.A . Constitu­
tion allows taking of private property 
on payment of just Compensation. 
Wherever there is a written Constitu­
tion, you get this guarantee. If the 
State must have the final vo>ce, and 
if the State, by virtue of this sovereign 

power of eminent domain wants to 
take property, it can certainly do so 
but it shall have to pay compensation. 
If you do not pay, you are robbing his 
property. This is not fair. Really 
under these highsounding expressions 
of rehabilitation of refugees or regu­
larising aquatters colonies or creation 
of welfare State you should not give 
this ad hoc power to all the State 
legislatures throughout India to ex** 
propriate property without any com­
pensation and simply leave poor 
people to the tender mercies of the 
executive Government, who may work 
havoc with it. Under this Bill you 
close all access to the Courts. You do 
not allow a person to go tc the High 
Court and get a writ under article 
226 or to the Supreme Court and get 
a writ or order under article 32. That 
Will work great hardship.

Shri H. N. Mnkerjee (Calcutta—  
North-East): I welcome the motion 
made by the Prime Minister in so far 
as it indicates the urgency of drastic 
alterations in our Constitution. I do 
not hold the idea that the Constitu­
tion is an absolutely sacrosanct docu­
ment. I treat it with great res­
pect. But, I do not take the attitude 
of my hon. friend Shri N. C. Chatter­
jee  who said that it has become a 
•practice of the legislature periodically 
and frequently to temper with the 
Constitution. I say on the contrary 
lhat there are certain basic altera- 
•tions which are necessary in the Con­

stitution. But» unfortunately, 
alterations have not yet been inc«r- 
porated. In so far as the present B ill 
shows that the Government, at any 
rate is taking a serious view of the 
lacunae in the Constitution, I am pre­
pared to welcome this measure.

I wish also to say with all due 
respect that as far as our Constitution 
is concerned, its founding fathers are 
discovered; so many of them in this 
House, and I wish to say, again witih 
due respect that we are not parti­
cularly impressed. I wish also to state 
that our Constitution was hammered 
out after the transfer of power which 
happened in circumstances which 
were rather sordid if we wish to recall 
them, and I wish to recall here today 
that that transfer of power was ac­
companied by the partition of our 
country, by torture of our people on 
a scale wftiich we wish to forget; and 
all that happened because we did not 
achieve our freedom in the way in 
which freedom is and ought to be 
achieved. We did it by means of a 
compromise and that lent to the Con­
stitution a ce;rtain character which 
requires to be transformed. That is 
why I say with all due respect that 
here is a Constitution which we have 
got to change, but I say ‘‘respect” 
over and over again because, in spite 
of everything— those who sat here 
or in the other place to promulgate 
our Constitution— they could not en­
tirely steer clear of the pressure of 
popular forces, and that is why we 
have got the Preamble to our Con­
stitution. That is why we have got 
the Directive Principles of State 
Policy, and that is why tbday even 
the Prime Minister has to say that 
there is a contradiction in our Con­
stitution between the Directive Princi­
ples of State Policy and the Chapter 
on Fundamental Rights.

I was listening to Mr. Chatterjee, 
and he told us that the Supreme Court 
has elucidated the scope and purpose 

’ of fundamental rights and that Parlia­
ment should not controvert that. I 
have very great respect for Iftie 
Supreme Court. There have been
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occasions in the past when we have 
referred to judgments of the Sup­
reme Court which have championed 
the rights of the citizen. I do not wish 
to reflect upon the Supreme Court, 
but I thought that Mr. Chatterjee 
knew a great deal about American 
judgments, and I am sure he knows 
a great deal about the opinions of 
Mr. Justice Holmes whom he has 
quoted towards the end of his speech 
— and Mr. Holmes laid down as a 
very definite proposition that, after 
all, it is for the legislature, it is for 
the representatives of the people, 
badly or well chosen, to decide what 
should be the Constitution. It is not 
for the judiciary to encroach on the 
province which is fundamentally the 
legislature’s. That , is a point of view  
which has been made very clear by 
Mr. Justice Holmes, and I think that 
if Mr. Chatterjee tries to make a 
study of the basic formulations of 
Mr. Justice Holmes and not merely 
something whidh he said in passing 
in connection with a particular judg­
ment, he w ill agree with me that if 
Justice Holmes was here, he would 
say that if the necessities of the 
Indian situation require it, it is cer­
tainly for the representatives of the 
people, badly or well chosen, to 
promulgate what should be the orga­
nic law of the country and in spite 
of the lump-in-the-throat appeal 
which he made towards the end 
which sounded so very sympathetic 
regarding the distressing condition of 
the common man— for that I am very 
grateful to him, he has supplied some 
kind of weapon to my armoury; I 
am very grateful to him for that—  
but in spite of that I would tell him 
that legal logomachy is no substiiute 
for statesmanship, not even for en­
lightened commonsense.

When I was listening to Mr. Chat­
terjee, I thought the voice was the 
voice of Jacob but the hands were 
the hands of Esau. He was trying to 
represent the last-ditch fight of big 
money which has never yet in history 
abdicated without a struggle to main­
tain its rights. We have to remember 
even in England which is our ex­

emplar, all the gains of so-ealled 
democracy had to be fought for tooth 
and nail. A  grim struggle had to be 
carried on. E ven.for the sake of the 
right that the States should be res­
ponsible for the elementary education 
of its citizens, in England they had 
to fight for sixty years. The owners 
of the instruments of production are 
compelled cnly by pressure to give 
way at certain points; even, on oc­
casion, at critical points. These
people, the owners of the instruments 
of prc^uction, surrender the out­
works, but they do not yield the 
central citadel. They are not going to 
yield the central citadel till the pres­
sure of the people is so formidable 
that they cannot get away with their 
gains. That is the position which I 
wish Mr. Chatterjee remembers.

I would like to say in regard to 
what the Prime Minuter has told us 
that I am very much keen that the 
Joint Committee goes into the matter 
much more seriously than is usually 
done, and I suggest that articles 14, 
19 and 31 are all considered in their 
fundamental aspects, so that when it 
comes back to us in this House, we 
shall be in a position really and 
truly to formulate in concrete, ap­
plicable terms, the concept of property 
rights.

Now, the essence of the motion 
made by the Prime Minister is that 
the concept of property rights re­
quires to be reconsidered. We have 
been told— I do not know if that is 
a fact, but a newspaper, the Hindu^ 
Stan Times, tells us that the Congress 
Parliamentary Party has circulated a 
hand-out to its members where it is 
suggested that the amendment is 
really not an amendment of substance 
of the concept of property rights as 
guaranteed in the Constitution, but 
that it is only an amendment of form. 
It may be so and it may not be so, but 
I want to have an assurance from 
Government that we are not going 
to have this kind of frivolity. If we 
are going to amend the Constitution, 
let us do it properly. Let us face 
the problems squarely. Otherwise, 
let us hold hands with Mr. Chatterjee.
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After all, he has a very plausible pro­
position, there is no doubt about it. 
So, I suggest that we should go into 
a very serious examination of the 
concept of property as it is incor­
porated in articles 14, 19 and 31.

And when I  say that this Ihing is 
very important, I do not speak as a 
dogmatist. I know that in season and 
out of season we are attacked as 
people who are wedded to a dogma, 
who do not know a thing about 
creative politics and so on and so 
forth. We are somewhat tired and 
sometimes a little amused at the pro­
liferations of the Prime Minister on 
this very interesting topic, but I say 
that we are not dogmatists at all. 
What we want, of course, is very 

. clear. We want to clear away historic 
rubbish and then construct the struc­
ture of socialism. That is what we 
want to do. If we discover something 
to be rubbish, we say so and we try 
to take concrete steps for concretely 
applicable instances; and if you want 
me to give you a latin tag of a legal 
character, I would say salus populi 
supreme lex. That is also our doct­
rine. The happiness of our people, 
that is the supreme law, and it is 
from that criterion that we take up 
our stand.

Mr. Deputy-Speaker; What the hon. 
Member wants has not yet gone to 
the Supreme Court. Otherwise, there 
will be a different interpretation.

Shri H. N. Mukerjee: We are not for 
simple expropriation without ado, and 
I want to make it very clear that in 
every case we do not stand for ex­
propriation straightaway. And I wish 
also to make it very clear that that 
is not what Marxism has said. 1 
would recall to you the Communist 
Manifesto where it is said that the 
expropriators are expropriated, there 
is also a sentence which is significant. 
It is that the knell of capitalist pri­
vate property sounds. It is not the 
knell, of private property. On the 
contrary, as a result of the negation of 
tke negation, if you are interested—  
you, six personally are interested ki

the philosophical aspects of things—  
as a result of the negation of negation, 
as Klarxism puts it, private property 
is restored to private hands. It is 
capitalist private property that is 
attacked, and this is a matter which 
has sanction in our own traditions. 
I am afraid your propinquity has 
given me a Sanskritic infection and 
I try from time to time to discover 
some kind of warrant for my here­
sies in our Sanskrit literature. And 
as I tried to think what I could say, 
those words of the Upanishadas came 
to my mind: ^  qrw h n;- w f

“Ail this belongs to the Isas, all this 
property belongs to the people” .
I need not quote what some French 
philosopher said about property being 
theft, but I know that big money is 
usually tainted money and for this I 
also find one warrant, one justification 
in the Maha Bharata in the Santi 
Parva. There it is said:

-r qnf 1 

5T r w i *r?pqvT*f, h m ;  ii

“Big moi}ey cannot be made, unless 
you tear the hearts of others, unless 
you commit evil deeds, unless you 
kill people like fishermen catching 
their prey” . That is big money.

Mr. Deputy-Speaker; That is what 
a poor man says.

Shri H. N. Mukerjee: It is against
big money that our crusade has to 
start. And it is this big money about 
which Marx has said that if money 
comes with a Congenital blood-stain on 
its cheek, capital when it comes drips 
from every pore with blood and dirt. 
It is because of this, and it is only 
because of this, that it is necessary to 
check the depradations of big money. 
It is only because of this that 
we have to control what Shake­
speare called the common whore of 
mankind, this gold, this yellow base 
metal which makes good evil, which 
makes foul fair. This money has to 
be controlled, and that is the crite­
rion which we have got to adopt.

Our Constitutik>n certainly makes it 
very clear that «ince the incentive of
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capitalist economy which is preserved 
by bourgeois State law is egoistic 
inspiration for individual enrichment 
by exploitation, this has got to be 
checked, and that is the basic aspect 
of t’le  matter. We find that unable to 
resolve the contradiction between the 
developing productive forces and 
capitalist productive relations, capi­
talism seeks to suppress democracy, 
it tries somehow to maintain its 

 ̂ power, or it comes to be replaced by 
' socialism. Now» socialism does not 

drop like a ripe plum into our mouths. 
Victory does not come of itself; it has 
to be dragged by the hand. But 

' harried by contradictions, capitalist 
interests, the big money interests, 
look hopefully towards panaceas like 
Ramrajya and the “socialistic pattern 
of society” Ramrajya according to its 
definition included princes as well as 
paupers, while the people, I hope, 
want the extinction of pauperism. 
And in the “socialistic pattern of 
society” there must be some wonder­
ful nectarine element which enabled 
the Federation of the Chambers of 
Commerce and Industry in this 
country to swallow it whole, to tell 
the Prime Minister, “we are enthusi> 
astically in favour of the socialistic 
pattern of society” . But l i  you read 
the records of their meetings in Delhi 
the other day, the day after they met 
and told the Prime Minister that they 

. were all with him and shook him by 
the hand, the day after that they 
passed a resolution unanimously 
demanding that this constitutional 

, amendment should be overthrown. 
They reminded me of mice playing 
when the cat was away, and perhaps 
in this case the cat was a very bene­
volent cat which might even be belled 
without discomfort by the mice 
concerned. That being so, I have my 
misgivings, I have my very serious 
doubts about what exactly this 
Government is trying to do.

I have heard Shri N. C. Chatterjee, 
and I remember what somebody once 
said on behalf of the possessing 
classes, “yes, we shall do anything for 
the poor man. we shall do anything 
but get og his back” . They are going 
to do all sorts of things for the poor

man, but they would not get off the 
back of the poor man. We know 
already opposition to this amendment 
has come to be organised; and 
particularly from the point of view of 
the electricity industry, objections 
have been raised, and we can under­
stand what is w.nat in that instance. 
I find also that in the case of our 
taking over the Imperial Bank, articles 
have begun to appear in commercial 
journals in which it is suggested that 
the basis of compensation to be paid 
to the poor shareholders, who I am 
told are all widows and trustees— I 
do not quite know, I am not acquainted 
with the crowd of shareholders in the 
Imperial Bank of India, but I have read 
in a very serious journal that mainly 
widows and holders of trusts (for 
children I expect) are shareholders 
of the Imperial Bank, and they have 
started this hullabaloo— should be 
such that compensation must be given 
to them in as ample and as compre­
hensive a measure as possible. This 
is why we have to be careful, and we 
have to formulate this resolution very 
carefully. And that is why I wish 
Government to remember,— and I 
wish the Select Committee also to do 
something in this regard— that there 
are different categories of property, 
which have to be treated differently. It 
is import^it that now that we are 
going deeply into this matter, we 
categorise property differently, and 
we let our people know what exactly 
is our treatment going to be regardini: 
particular categories of property. For 
example, this amendment does not 
touch the rights and privileges and 
dignities of the former princes, which 
are guaranteed by the Constitution in 
articles 291, 362 and 363. Now,
therefore, if our objective of this 
social legislation is to prevent the 
concentration of wealth and property 
in the hands of the princes, then 
surely this is not going very far. 
Then again there are the merger 
agreements, and all those agreements 
suggest that hardly anything is being 
done as far as this aspect of the 
matter is concerned. Then again, there 
are some categories of property which 
can be taken over without compensa- 
tior And today when we have got.
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an opportunity in the Joint Committee, 
and in this House over again, we 
should go into this position more 
:arefi^lly. There are some categories 

of property which can be and ought 
to be taken over without compensa­
tion. For example, there are these 
enormous structures of British capital 
h i this country; there are the 
pl^tations, there are the big indus­
tries, and there are these coal mines, 
which have made such profits— so 
many times figures have beeh offered 
in this House, and sometimes the 
Finance Minister tries to explain away 
those figures, but he is not here now; 
in any case, I am not going into the 
details of those figures— so there are 
certain interests which can be 
expropriated without our obligation • 
moral, ethical, political or otherwise, 
to give any compensation for that 
purpose. Then, we have to be very 
cai-ipful as to how we are going to 
take over other properties for public 
purposes. The public purpose must be 

definite, and then due compensa­
tion must be given. In those cases, 
due compensation must be given. 
Small owners particularly have got 
to be assisted, and there I am entirely 
at one with Shri N. C. Chatterjee. I 
know of so many cases, and I have 
got here a whole sheaf of cases in the 
24 Parganas, where in the name of 
assisting the cause of refugee rehabi­
litation, what happens is that 
Government tries to pursue the old 
imperialistic line of divide-and-rule. 
The refugees might be inflammable 
political material. They come from 
lEast Bengal which produced a large 
number of political extremists, and in 
this country again, they might 
create a golmal  ̂ So the V6ry 

wise policy is to set the refugee 
against the local inhabitant, and in 
the name of refugee rehabilitation 
to requteition properties of the local 
people, sometimes very poor people, 
people who have not got the means to 
go to the Supreme Court where Shri 
Jr. C. Chatterje shines so brilliantly.

cannot go there, they do not 
kiwyf anything about injunctions, 
i^ its of certiorari and so on ttkl io

forth, and so many other contrivamees 
They just have not got the means, uid  
they just do not know a thing about 
it. So. what happens is that these 
cases go almost by default. Now in 
these cases we must try to do some­
thing more definite.

I shall tell you also about certain 
of our projects like the DVC or the 
Mayuraksihi project in West Bengal. 
The result was, many people were 
expropriated so to speak, and they 
were not given sufficient compensation. 
Sometimes on account of local officials’ 
predilections against particular 
individuals, requisitioning is made. 
So, I want something very definite to 
be done as far as this is concerned. 
And that is why the Select Committee 
has got to sit down to do its job with 
very great earnestness, and that is 
why I say we must categorise property. 
We must try to say, these are items of 
property which we are prepared to 
take over without compensation, these 
are categories of property for which 
we are certainly prepared to pay due 
compensation. In regard to small 
owners, and small holders, we must 
have certain specific safeguards, so 
that the kind of injustice to which 
Shri N. C. Chatterjee and I are 
giving witness is not permitted to be 
practised.

I would now refer to the question of 
justiciability— I am nearly concluding. 
On this matter regarding justiciability. 
I have said before that I have respect 
for the Supreme Court. I am not 
like the men who joined Watt 
Tyler in the Peasants' Revolt in Eng­
land in the 13th or 14th century and 
said*: ‘Let us go and kill all the law­
yers’ Shakespeare puts that in Watt 
Tyler’s own mouth. I also happen­
ed at one time to have been called 
to the English Bar in far away times. 
I do not say: ‘Let us go and kill all 
the lawyers'. But, Sh-. thei^ is some­
thing about the law which we have 
got to consider— I am happy my hon. 
friend, the Minister of Law, Is here. 
This question about the equality of 
everybody before the law, is so much 
bunkum, this is so much hoodwink­
ing and deception of the oeoole. We
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are all free to dine at the Ritz and 
own in a Rolls Royce! With wonder- 
iu l impartiality the law forbids 
rich and poor alike to steal bread 
or to sleep under bridges! We 
know this kind of thing and then we 
know the people who are our Judges. 
I have nothing but respect for them, 
but we know the successful lawyer, 
the class from which in the Anglo- 
Saxon dispensation— which we hug 
to our hearts— the members of the 
judiciary are generally recruited, 
spends his life in ministering to the 
dominating class of society. Naturally, 
he comes, as a general rule, to share 
the outlook of that dominating class. 
His intellectual influence— Shri N. C. 
Chatterjee is* my witness— the inte­
llectual influence of the lawyer is 
applied in the interests of the 
dominating class of society. (Interrupt 
tions). The law, therefore, today, in 
our context is one of the last ramparts 
of reacti<on. and something has got to 
be done about it. I am not questioning 
the goodwill of any lawyer, let alone 
Shri N. C. Chatterjee, whom I have 
known for many years and for whom 
I have great respect. I do not say a 
word about him. I do not question 
the goodwill either of lawyers or of 
the legal system, but so large a part 
of the law is rooted in precedent that 
it is natural for the law yer’s mind to 
imagine that continuity with the past, 
rather than departure from it. is the 
alpha and omega of human wisdom. 
Thajt is the lawyer's view of things...

Pandit Tbakur Das Bhargava 
(Gurgaon): This Bill does not deal 
with lawyers.

Shri H. N. Mukerjee; This is a 
wonderful thing, this solemn principle 
of justiciability, but this is so much 
abracadabra as far as the interests of 
the common man are concerned.

Mr. Deputy-Speaker: Are not
junior lawyers friends of the poor?

Shri H. N. Mukerjee: I am sorry, I 
feel like parrying that thrust 
(Interruptions) .

I have almost concluded, but I 
wish to say that I  remember vividly 
what the Prime Minister said two 
years ago here when the Kashmir 
issue was being discussed. Something

was done in Kashmir— rightly or 
wrongly, I do not quite know. They 
acquired land without compensation, 
and in connection with this the 
Prime Minister said— I remember it 
distinctly—1 like that. If I had my 
way, I would have done it in this 
country’. I had also in my humble 
way suggested to him: ‘You seem to 
be the Lord of creation as far as this 
House is concerned— I did not have 
the gumption to use this kind of 
language, but this was my point—  
•You are the Lord of creation as far 
as this House is concerned. If you 
think that in Kashmir, lands can be 
taken over without paying compensa­
tion, why, in the name of the devil, 
can’t you take over lands here with­
out compensation?’ There was no 
answer. I would say this not only 
in regard to land, but in regard to 
those industrial interests, which, I 
am happy, Shri N# C. Chatterjee, also 
wants, to be expropriated. I would 
say that in regard to that, the law is 
of no help. In the United States, there 
are anti-trust laws. Shri Asoka 
Mehta is a specialist in the study of 
this kind of thing; he w ill tell you 
much more about it; I do not know a 
fraction of what he knows, about the 
whole system of anti-trust laws. But 
in spite of that, these cartels and 
monopoly interests dominate the 
economic life of that country. Are 
we going to have that kind of thing? 
Let us beware in time before it is too 
late, and that is why I say it is very 
necessary that we make up our minds 
about it.

Now, I shall finish, but before ihat 
I shall only say one thing of a personal 
nature. A  few* months ago the Prime 
Minister relented and permitted me to 
have a passport to go to the Soviet 
Union for a short visit. Like every other 
visitor, I went to the Kremlin and I 
saw a huge bell which I was told, 
was the largest in the world; but it 
was a bell that had cracked, a bell 
which had never tolled. As I saw this 
bell, the largest bell in the world, a bell 
whirh had never tolled, I tell you—  
this is God’s truth— I felt at once that 
all over the world and specially in my 
country, in spite of the wonderful
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civilisation which we have inherited, 
deprivation is the portion of the people. 
A ll over the world, for mlUlons nf 
men and women, the bell of happiness 
has never tolled. We want that bell 
of happiness to toll for the people of 
every country including our own  ̂ be­
cause we are bom here, because we 
are part of the life of this country, we 
are part of the dust of this country, 
and when we die, we shall mix with 
the dust and the elements of ttiis 
country. We want .our country to grow, 
we want our people to be happy. But 
is our Government serious about bring­
ing happiness to our people? I do not 
expect the moon, I do not want wonders 
to be achieved here now, straightway, 
by a magic, mkacle. I do not believe in 
mantrams like the '^socialistic pattern 
of society” being dinned into the ears 
of my friend, Shri Tulsidas, and 
others like him. I do not expect Gov­
ernment to bring in the millennium. 
I want that this Government tries to 
the best of its powers— its powers may 
be limited— t® achieve happiness ôr 
our people. It that happiness can be 
achieved, in that task everybody can 
collaborate. But it is because we have 
our doubts, it is because we have our 
serious suspicions— for which I have 
been berated by many hon. Members 
like Pandit Thakur Das Bhargava— it 
is because we have our suspicions that 
we say this Government is not doing 
what it ought to do for the happiness 
of our people. But if it is serious about 
its objectives, if it is serious about the 
Directive Principles of State Policy let 
it come forward, let it examine the 
entire theory and structure of property 
relationships as embodied in the Cons­
titution and then let the Select 
Committee report back to us in a 
document which. 1 take it, shall
be a memorable thing in the history 
of this Parliament.

Shri Aaoka Mehta (Bhandara): I
welcome the Bill for the amendment of 
the Constitution that has been moved 
by the Prime Minister. While I wel­
come it, I must make it clear that I 
am not satisfied with it. The amend­
ment does not go far enough.

This particular article has been
discussed in this House on more than 
one occasion. If I am not wrong, thift 
is the third time that this House haft 
been called upon to consider this 
article. Why is it that we have to 
consider this article over and over 
again? In my opinion, it is because 
the approach has been wrong. We 
have not looked at the problem in the 
way in which it needed to be looked. 
I am afraid, in the amendment that 
is being suggested by the Prime
Minister, we have not overcome 
inadequacy of the approach in tne 
past. The Prime Minister has spoken 
on this article not once, not twice»
but I believe four or five times so far
and I have tried to go through the 
various speeches that he has made 00 
the subject. I And, over and over 
again, he has maintained that equity 
in relation to ap individual has to be 
subordinated to equity in its relation to 
the community. He has further argued 
that the Directive Principles of State 
Policy represent a dynamic move to­
wards a certain objective, the funda­
mental rights representing static stand­
still. I do not 'accept that. I do not 
think that the fundamental rights 
represent anything static. The funda­
mental rights, to my mind, are the 
substance, the core, of all that we 
desire the State to achieve. After all, 
the fullness of all that we promise to 
our countrymen, the richness that is to 
come to them, of which they are to 
be heirs, is ultimately represented by 
the fundamental rights. But the ques­
tion is, what do we mean by funda­
mental rights? I have here a book 
by a distinguished professor of law, 
Emeritus, Professor of Columbia 
University, Robert L. Hale, who has 
discussed this question in Freedom 
through Law. He has argued that we 
must realise that fundamental rights 
ultimately are to enhance and enlarge 
the liberties of the people, but the 
liberties of the people are not fully 
realised because of economic in­
equalities. Econonllc inequiQlties have 
a three-fold aspect. They affect the 
freedom of men as producers, freedom 
of men as consumers and freedom of
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educational opportunities. If these 
inequalities are to be corrected 
all these questions arise. If the funda­
mental rights which are the liberties 
of the people, the basic liberties of 
the people to realise happiness^ to 
realise the fulness and richness of life, 
to achieve equality, if all these funda­
mental rights are to be fulfilled, we 
must see that there must be no political 
coercion, there must not also be 
economic coercion of any kind. And, 
it is for that reason that this distin­
guished Professor says:

?. P.M .

**Economic inequalities, then—  
inequalities in freedom as producer 
and as consumer— are embodied in 
unequal legal rights. In assigning 
and enforcing legal rights to the 
fruits of transactions, the law is 
doing more than protect the win­
nings in the game of production 
and exchange. It is dealing unequal' 
hands to the players. Further 
State intervention to alter the dis  ̂
tribution of rights and liberties, to 
the advantage of those whose 
liberty is not restricted as a result, 
in part, of state action cannot be 
properly described as *statism* in 
any obnoxious sense,”

Therefore, the question we have to 
ask is, do we want to enlarge the 
liberties of the people, do we want an 
egalitarian and liberterian society to 
be created in our country. If we want 
to create such a society, then obviouisly, 
we must realise that we must not 
think in terms of rights of persons. 
Person is merely a juridical expression. 
But, we must think of the liberties of 
citizens, which deals with individuals, 
men and women of our country, and 
we must decide that we prefer to 
enlarge the liberties of the people, the 
liberties as producers, the liberties as 
consumers and their liberties for 
obtaining educational opportunities, 
that we want to enlarge the ambit of 
equality in our country and for that 
purpose we shall have to decide to 
curtail property rights. This property 
right in the aense in which it ban ^ n  
interpreted by the Supreme Court is

considered a lundamental right. Do 
we concede that, do we accept that 
property right is a ftindamental right 
upon which no encroachment whatso­
ever can take place? Is property to be 
conceived as a homogeneous entity or 
are we going to distinguish one kind 
of property from another? In the 
Czechoslovakian Constitution personal 
property, meaning thereby the house 
a man lives in, the tools with which, 
he works, the income he earns by the 
sweat of his brow, by his personal 
labour, all this is considered to be 
personal property and cannot be en* 
croached upon. Of course, the question 
can be asked whether any guarantee 
given by a Conununlst State Is wortb 
the paper on which it is written; that 
Is a different question. But, it is 
possible for us to guarimtee personal 
property and It Is not necessary for us 
to guarantee the much wider gamut of 
private property. And, if we are pre­
pared to do so and If we are going to 
guarantee It, as the Prime Minister 
pointed out in a memorable way, t h ^  
the '*haves*’ will remain ^haves*’ and 
the *‘have-nots” w ill remain “have- 
nots” , and the changes that we desire 
and cherish will never be brought 
about.

To this question. Justice Mahajan ha» 
given a reply:

“It seems to me that our Con­
stitution, subject to certain excejh
tions, has guaranteed the fullest
protection to private property.”

We have considered this article 
over and over again and this House 
has always ended by amending to a 
certain, yet limited extent this 
protection to private property. 
What then is the use of the 
Prime Minister complaining as 
he did last time in 1951, that some­
how we find t^at the magnificent 
Constitution that we have framed w ar 
later kidnapped and purloined by 
lawyers? In this amendment, we are 
once again repeating the conditions 
whereby our lawyer friends will once 
again be able to kidnap and purloin 

the magnificent Constitution that we 
are creating. We are here sitting as:
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architects of this Constitution. It is 
upto us to make the Constitution 

lool-proof against the lawyers as far 
as this aspect is concerned. The pro­
perty of the people must be sacred 
and sacrosanct. The Supreme Court 
Tnust be there to see that the Execu­
tive does not encroach upon the pro­
perty of the people. But, what is pro­
perty? Not big property or large- 
€cale property, I am sure. Our emi­
nent lawyer friends should be able to 
tell us how to safeguard the small 
property about which our friend Mr. 
Chatterjee is worried and our friend 
Mr. Mukerjee is worried. But, surely, 
I do not see any reason why any of us 
here should be interested in safe­
guarding the property of my friend 
Mr. Tulsidas and my friend Mr. 
Somani. Their properties need not 
be treated as sacrosanct. That dis­
tinction is not surely beyond the com­
prehension of our lawyer friends here. 
But, I find that the Prime Minister 
has over and over again tried to make 
that distinction and has failed.

Why have we to consider this am­
endment? It is because of certain 
judicial pronouncements. As far as 
the judicial pronouncements are con­
cerned. I find that on two things there 
is complete agreement. As far as the 
Power of Eminent Domain is concern­
ed. we are all agreed that it must be 
exercised under the authority of law 
and for a public purpose. On that 
there is no disagreement. The dis­
agreement arises on whether the right 
of compensation is to be considered 
an ingredient of the Power of Emi­
nent Domain. There, I find that while 
we are agreed and it is commonly ac­
cepted that the Power of Eminent 
Domain is dormant in the State and 
it remains dormant only. It remains 
dormant unless it is activised by the 
Legislature. But, the question is. 
while activising, is it necessary for 
the Legislature to think in terms of 
compensation? And, there, Justice 
Mahajan has stated;

‘‘Public purpose is an essential
ingredient in che very deflnitiOD
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of the expression Eminent Do­
main, even though obligation to 
pay compensation is not a content 
of the definition, but has been add­
ed to it by judicial definition.**

Compensation is not a content of 
the concept of Eminent Domain;, it 
has been added by judicial definition; 
it is something which, surely, this 
House can take away. Not only that, 
he proceeds further and says:

“It is indeed like a shadow but 
yet it is distinct from it and flows 
from another source.”

Is it not possible for us to remove 
the shadow which flows from another 
source from the substance with which 
we are dealing? I ask my friend Mr. 
Chatterjee: why all this anxiety to 
cling to the shadow in order to save 
the substance? We are not concern­
ed with the shadow, we are concerned 
iWth the substance. My friend has 
pointed out to us that, after all, all 
the rights are not going. You can take 
away certain rights from the bundle 
of rights. But, that will not amount 
to acquisition. Tiiat is what the Sup­
reme Court hhs said. It may be so 
But, what do we flnd? Justice Das 
has said:

“If the rights taken away are 
such as would render the rights 
left illusory and practically value­
less then there would be no ques­
tion that in effect and substance 
the property has been taken 
away.”

Where is this line to be drawn as 
far as big property is concerned? As 
far as small property is concerned, 1 
think, the thing itself and the rights 
over the thing can be easily under­
stood. But, as far as big property is 
concerned, where do we draw the line 
of demarcation or the dividing line 
between the thing and the rights over 
the thing. On this question, I flnd, 
our lawyer friends are not interested 
in enlightening us. They are interest­
ed in confusing us. I had hoped that 
an eminent lawyer like our friend Mr. 
Chatterjee would have enlightened us
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on the subject because Justice Maha-
jan has sa.d;

“Article 31 deals with the field
of Eminent Domain and the whole
boundary of the field is demarcat­
ed by the article.”

Where is the boundary line to be 
drawn» on what basis is the demarca­
tion line to be drawn? *niat is what 
I expected my hon. friend Mr. Chat* 
terjee and hon. Prime Minister, also 
a  lawyer— and he cannot run away 
from that— to tell us. But they all 
want to run away from this and they 
all want to leave this to the Supreme 
Court and then say that the lawyers 
have kidnapped and purloined the mag­
nificent Constitution that we have 
created. I feel that because they are 
lawyers, they are in league with the 
other lawyers outside and, perhaps, 
they want to create the condition 
whereby the lawyers can kidnap 
and purloin the Constitution in future. 
Let us analyse the amendments that 
have been made. I am not against 
the lawyers. I want the lawyers and 
I want them to protect our liberties, 
but the question is this: is it the
right of owning big properties or is it 
the liberty which is to be protected? 
As far as the amendment goes....

Mr. Deputy-Speaker: The lawyer
will equally well argue the poor man’s 
case, but the only thing is that you 

have to pay him.
Shri Asoka Mehta: But the poor

man has no case of property to be 
argued. What the amendment is try­
ing to do is to separate the powers of 
eminent domain from the police power 
of the State, the regulatory and other 
powers. While that is being done 
there is a certain saving clause; cer­
tain activities or legislations for social 
welfare are sought to be excluded 
from the purview of the courts. It is 
a long list and I shall not repeat It 
here. The amendment, however, fall<» 
short of the social objectives we have 
in view. While I was reading some 
books on the subject, I found that the 
primary forces that bring about con­
stitutional amendments are said to b<? 
two. They are influenced by the eco­
nomic concepts in a particular society

and they are also determined by the 
need to adjust conflicting interests 
and opinions. We are today so fortu­
nately placed in this House that the 
overwhelming majority of the Mem­
bers ire  of one mind, and outside the 
House also there is an overwhelming 
majority of the people who are of one 
mind. In Andhra, the people voted 
for the Congress Party who stand for 
socialism; the people voted for the 
Communist Party who also stand for 
socialism; they voted for the P .SP. 

who also stand for socialism. Except' 
ing for my friends of the Jan Sangh. 
I think everybody stands for socia­
lism but they may not be clear as to 
what kind of socialism or which parti­
cular pattern they prefer, but there 
seems to be a remarkable unity in the 
country that we want socialism and 
want a Constitution whereby our so­
cialistic objectives can be realised. 
This amendment does not permit us, 
as I will show, to bring about socia­
lism in the country.

On the last occasion when Panditji 
was moving his amendment, he said:

“ When I think of this article 
31. the whole gamut of pictures 
comes up before my mind, be­
cause the article deals with the 
abolition of zamindari system and 
land laws and agrarian reforms.”

Why should the gamut of pictures 
be confined to agrarian reforms? Why 
should the gamut of pictures exclude 
the taking over of the Sholapur Mills 
or the clearing of slums which is ooiv 

. sidered to be a crime against the pub­
lic? Why is it that his focus was con­
trolled then and it is expanding now? 
He is now able to see that slums con­
stitute a crime. When there is an oc­
casion that a textile mill may have to 
be taken over for a temporary period 
for puxposes of administration, his 
focus is enlarged. After some time it 
may be that the Prime Minister may 
consider that the industries should be 
taken cKrer and then again the Consti­
tution has to be amended. Every time 
the Constitution needs to be am­
ended. My friend Shri Muker- 
jee referred to the cat be­
ing belled. If that expression is to be
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accepted the hole must be big enough 
or rather no bigger than the cat. If 
the cat is big, the hole must grow big­
ger, but under no circumstances the 
hole may be out of harmony with the 
size of the cat. That I have not been 
able to understand. Here we have 
certain common objectives and it is 
not what your vision just now is, it 
is not what social legislation pro- 
gran?me you want to put through now, 
that should shape amendments to the 
Constitution, but the needs of the ob­
jectives adopted by Parliament and en̂  

dorsed by the people. 1 find that not 
only the Constitution is not being 
trimmed and tuned in terms of the 
socialistic objectives, but a retreat is 
being registered. L^st time when the 
Prime Minister was speaking on Uie 
subject, he said that he would like the 
whole question of compensation to be 
made discretionary and not obliga­
tory, the quantum of compensation 
being left entirely to the exclusive 
purview of the legislature. This tinie 
that is not what is being done. It is 
true that the quantum of conu>ensa- 
tion is left to be decided by the Legis­
lature in the case of certain types of 
properties that are enumerated in the 
amending article 31A. It is assumed 
that some rights can be taken over 
by the Government without compen­
sation being paid, but the fundamen­
tal fact remains that for requisition­
ing property, and the question of ac­
quisition arises in the case of big pro* 
perties, we shall have to pay compen  ̂
sation and the courts will have the 
last say in the matter.

Shri Pataskar: That is not the pre- 
2<ent position.

Shri Asoka Mehta: On the last oc­
casion, the other Panditji, Pandit 
Pant, had gone further and said:

“I presume that if at any time 
this legislature chooses to natio­
nalise industry and take control 
of it, whether it be all the indus­
tries or any particular class of it, 
such the textile industry or the 
mines, it will be open to it to pass 
tbg law and frame principlas for

the purpose and those principles
will be invulnerable in any court.”

But those principles have proved to 
be vulnerable. Are we making this 
power invulnerable now? No, we are 
not making it invulnerable. If you 
want to take over the Sholapur Mills 
merely temporarily for a year or tv/o, 
you can do, but if you want that the 
Sholapur Mills should be taken over 
and should not belong to Morarka,. 
can you do it now?

Shri Pataskar: But for the inter­
pretation of the Supreme Court, it 
would be possible, so far as taking 
over was concerned. In the opinion 
of Government, even the present pro­
vision was enough for the purpose.

Shri Asoka Mehta: I am concern­
ed with the meaning of the amend­
ment that has been tabled by the 
Prime Minister. W ill it be possible 
tomorrow if the House decides that 
the textile industry in India should 
be nationalised and that we should 
pay only rehabilitation compensation 
to the owners of the industry? Will 
it be permitted or w ill it be purloin­
ed and kidnapped by Shri Chatterjee 
and Shri Anthony into the Supreme 
Court? My contention is that the 
time has come when the Prime 
Minister must make up his mind 
whether he wants to run with the 
hare or hunt with the hound. In one 
breath you talk of socialistic objec­
tives. I read the letter that the 
Prime Minister has written to the 
Presidents of the Provincial Cong­
ress Conunittees. It is an eloquent 
letter. It is a letter that stirs the 
blood of those who read it. I found 
in that letter the picture of the Prime 
Minister as h e was in 1935 or 1936, 
but when I find the same person 
coming here to sponsor the amend­
ment, we are not sure whether it 
will be possible for us to carry 
through our plan of social changes, 
social reconstruction, social rehabili­
tation and nationalisation by paving 
rehabilitation compensation to those 
people of the privileged class like 
Shri Tulsidas and Shri Somani. Have 
we the right to do it? We hmvm no
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such righ t Therefore, my appeal to 
you is that we must not set up 
fences round the right of property. 
Justice Mahajan said that eminent 
domain is the power to take and the 
other is the condition for the exer- 
€ise of that power. Let the legisla­
ture decide the condition of taking. 
Let us not permit the courts to in­
terfere as far as  ̂the conditions of 
taking over the property are concern­
ed. Let the court be the custodian 
of the liberty of the people. There 
is a basic distinction between the 
American approach and the Indian 
approach. The founding fathers of 
America who lived in the 18th cen­
tury said that property right is an 
inherent, ineluctable and inescapable 
part of a man’s right to liberty. It 
is this concept that has been eroded 
by the social movement whose main 
•contention has been that property 
cannot be considered to be a dimen­
sion of the person’s liberty. If we 
want an egalitarian society, we need 
to review fundamentally the Consti­
tution and free it from its over­

tones of property rights. Professor 
Mukerjee referred to a famous quota­
tion of Proudhon: *‘Property is theft” . 
The great Frenchman was not *refer- 
ring to the property of small per­
sons or the property of the worker 
or artisan about whom Shri Chatter- 
jee was shedding tears. That is not 
based upon theft. The expression is 
used in a larger context.

Therefore, my appeal to you and 
my appeal to the Joint Committee 
and to the Prime Minister is: let us 
not be called upon to consider this 
amendment over and over again. 
Let this article not be linked up witii 
the gamut of pictures that the Prime 
Minister sees before his mind's eye. 
Let this article ultimately be linked 
up with the social objective which 
our people have accepted. Let us not 
be called upon to amend tiiis article 
from time to time and make our­
selves ridiculous and undermine the 
prestige of the Supreme Court. I 

most anxious that the prestige of 
the Supreme Court ^ o u ld  not be 
undermined by repeatedly over- 
n iliag the Supreme Court’s decisions

by amending the Constitution. That 
w ay we are not helping to create the 
right kind of traditions. But We shall 
be creating the right kind of tradi­
tions only when we have amended 
the Constitution in such a fashion 
that the Constitution becomes a flt 
instrument of the high and exalted 
social objectives that we have placed 
before ourselves.

Shri Pataakar: I will try not to 
deal with the emotional aspects or 
with the emotions that have been 
raised by the present Bill which has 
been brought forward only with a 
very substantial reason in order to 
secure for the citizen whatever rights 
-—as Shri Asoka Mehta said— he 
sihould have, and the rights that 
ought to be there in the Parliament 
and the Government. Before I go to 
the constitutional aspect of this mat­
ter, let me refer to what Shri N. C. 
Chatterjee said about the Statement 
of Objects and Reasons, namely, “the 
recent decisions of the Supreme 
Court have given a very wide mean­
ing to clauses (1) and (2) of article 
31. Despite the difference in the 
wording of the two clauses, they are 
regarded as dealing with the same 
subject”. As a matter of fact, I will 
try in my own way to convince the 
hon. Member opposite and say that 
this statement given in the State­
ment of Objects and Reasons is per­
fectly coFrect.

An Hon. Member: No, no.

Shri Pataakar: On a proper inter­
pretation of article 81 (I)  and (2), 
the Supreme Court could not have 
come to the conclusion which they 
have arrived at. It is true that, if as 
a matter of fact this interpretation 
was allowed to stand, many of the 
social problems which we want to 
solve w ill be incapable of being 
solved in the near future and hence 
t^e necessity of this amendment. As 
a matter of fact, broadly stated, for 
the purpose of intexpreting article 
*31(1) and (2), they have relied and 
tried lo draw insj^ation from the 
decisions trf some judges in the Aus­
tralian court, or town the American 
court, but they have not cared to
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find out the basis on which articles 
81(1) and 31(2) here were passed by 
the Constitution-makers. I think H 
they had paid some attention to what 
happened in the Constituent Assemb­
ly, when article 31(1) and 31(2) 
which then formed part of article 24, 
were introduced, then probably all 
this mistake would not have arisen 
on their part. It has, therefore, be­
come necessary now to bring for­
ward this Bill.

My hon. friend, Shri Asoka Mehta, 
read, out some passages from the 
judgment of Justice Mahajan. I can 
say very boldly that I have very w ell 
studied all of them. He quoted and 
said that the law of eminent domain, 
a very highsounding word, which 
has been used, is very rarely under­
stood in this country, because what 
is provided for in article 31(1) is not 
eminent domain but it is police 
power.

Shri N. C. Chatterjee: Will the
hon. Minister say that article 31 is 
not concerned with eminent domain?

Shri Pataskar: I w ill j\ist try to
show him as to how our Constitu­
tion came to be passed. What is the 
difference between our Constitution 
and the American Constitution? 
What is meant by the law of emi­
nent domain, and what is the basis 
of our Indian Constitution? It is no 
good trying to take some provisions 
from the Australian or American 
Constitution and then trying to in­
terpret what has been laid down in 
our Constitution. In considering, 
therefore, the present Bill, some ab­
stract or theoretical considerations 
borrowed from and based on similar 
provisions in the Constitutions of 
other countries will not be of much 
avail. Most of the civilised democra­
tic countries have either a written 
Constitution or an imwritten Consti­
tution. I am only talking of those 
countries where there is some sort 
of parliamentary democracy. The 
British Commonwealth has led to 
different constitutional developments 
in different parts of the units that go

to form that Commonwealth. Eng­
land itself has no written Constitu­
tion: it has an unwritten one; and 
one can say that more or less Itog- 
lish democracy is a historical growth. 
A t this stage, I would draw the at­
tention of the hon. Members opposite 
to clause 29 of the Magna Carta be­
cause England has no written 
Constitution.

**No freeman shall be taken or 
imprisoned or be disseised of his 
freehold or liberties, or free cus­
toms, or be outlawed or exiled 
or any oterwise cJesllroyed; nor 
w ill we not pass upon him but 
by lawful judgment of his peers, 
or by the law of the land” .

That is the basis on which they 
started and out of which has grown 
the present unwritten Constitution of 
England. In article 31(1) also of our 
Constitution, we say that no man 
shall be deprived of his property ex­
cept by law. It is almost the same 
thing.

The Constitution of the United 
States of America, another democra­
tic country, is based on a written 
Constitution, more or less based on 
the principles which they borrowed 
from British precedents. As regards 
the Commonwealth countries other 
than England, Canada has a written 
Constitution. The next important 
country having a written Constitu­
tion is Australia. I am referring to 
these points because we must be in 
a position to grasp the fact that when 
the constitution-makers framed our 
Constitution they no doubt looked 
into what was provided in the differ­
ent democratic countries and at the 
same time they have taken into ac­
count also the conditions and circimi- 
stances and purposes for which they 
had to provide certain measures in 
the Constitution. While construing 
the Constitution of our country, the 
framers have tried to take into ac­
count the different provisions in the 
written Constitutions of Australia^ 
Canada or the United States; but it 
must be remembered that those Con­
stitutions came into effect under dif* 
ferent circumstances and arc meant
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for people with diverse economic, 
•ocial and political problems. There­
fore, it is not a correct procedure to 
try to construe the Indian Constitu­
tion on the basis of the words and 
phrases which occur in those Consti­
tutions. It is true that in a sense 
all these Constitutions have got some 
common conceptions which they have 
taken from the English precedents: 
but all the same, they were meant 
for being useful to different coim- 
tries for the solution of their own 
different problems. Therefore, in 
the first place, the great mistake 
which I think they have committed 
is, they have tried to comparre our Con­
stitution with the Constitutions of 
other countries as if our Constitution 
has merely copied them. Our Con­
stitution has come into existence as 
a result of the labours of the repre­
sentatives of our people who formed 
the Constituent Assembly. Before 
the Constitution was actually framed, 
the Constituent Assembly passed an 
objectives resolution. It was pro­
posed by Pandit Jawaharlal Nehru 
and was unanimously passed. In 
that resolution you will find that the 
objectives have been mentioned. 
While drafting our Constitution, we 
took into account the objectives re­
solution which we had passed and 
after that, we started to frame our 
Constitution on the basis of that re­
solution. I would like to draw the 
attention of the hon. Members parti­
cularly to clause 5 of that resolution:

“ Where, shall be guaranteed and 
seciired to all the people of 
India justice, social, economic 
and political.”

Every provision made in the Con­
stitution has, therefore, to be cons­
trued on the basis that we started 
f r y i n g  the Constitution with this 
object in view— t̂hat we want to se­
cure to the people of India justice 
— social, economic and political. I do 
not find in the judgments any refer­
ence even being made to any such 
thing. They are more or less obse^ed 
with the idea of what has 
been laid down by some 
court in Australia or Canada.

That is very imfortunate. I do not 
know how the mistake has occiirred. 
Therefore, m y submission is that if  
our Constitution is to be interpreted,, 
whenever there ia a question of in­
terpretation, you must take into ac­
count what was the object with which 
we started framing the Constitution. 
Therefore, to interpret properly the 
different provisions of the Constitu­
tion, it is always necessary to keeii> 
in view this Resolution which I h ave  
already pointed out, particularly 
clause (5) thereof.

Then again, it is worth while to 
know the Preamble of our Constitu­
tion also. It gives us an inkling aS' 
to what we have decided to achieve 
by framing this Constitution. W hat 
is that we have started to do? You 
w ill find that in the Preamble. It. 
says:

“We, the people of India, having 
solemnly resolved to constitute 
India into a sovereign Democratic 
Republic and to secure to a ll its 
citizens: Justice, Social, economic 
and political,.......... ”
That must be the main objective 

from which everything that has been* 
laid down must be subsequently in­
terpreted. If at all you put an inter­
pretation which conflicts with this 
ideal, then it cannot be a correct in­
terpretation. It must always be re­
membered that one of the main ob­
jectives is to secure to all its citizens 
“Justice— social, economic and poli­
tical” and “Equality of status and o f  
opportunity” , and to assure the dignity 
of the individual and the unity o f 
the nation.

Then, there is another thing which 
must be taken into account for a  
proper interpretation of the Consti­
tution. For a proper interpretation! 
of the provisions of the Constitution,, 
we must also take into consideration 
Part IV of the Constitution, that is,, 
our Directive Principles. The most 
important provision in this connec­
tion is article 38 which lays down, 
that the State shall strive to promote 
the welfare of the people by estab­
lishing social order in which justice,, 
social, economic and political shall
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inform all the iiiltitutions of the 
national life. Whatever is laid down 
in  articles 19, 31 and similar provi­
sions have to be interpreted in view 
o f this policy of a welfare State. If 
you do not take any account of this 
thing and try to interpret the Con­
stitution, the interpretation is bound 
to be incorrect and it w ill be found, 
as some Members have often fe lt  
that the Constitution-makers have, 
probably, done something which does 
not and w ill not lead to the establish­
ment of a socialistic State.

I now propose to examine the pro­
visions with regard to the securing 
to all its citizens economic justice.

It is true that in our fundamental 
Rights we recognise in article 19(f) 
the right to acquire, hold and dispose 
of property. But that has been made 

subject to the restrictions contemp­
lated in clause (5) of article 19. Clause 
(5) clearly lays down that the State 
<?an make any law imposing reasonable 
restrictions on the exercise of this 
right to acquire, hold and dispose of 
property. There is nothing like abso­
lute right. Some of my friends on the 
other side have often felt that the 
Constitution has recognised property 
right in the absolute form. It is, no 
doubt true that the existence of private 
property is recognised in our Consti­
tution, but subject to the condition of 
reasonable restrictions being imposed 
on this right in public interest. So, 
there is nothing like an absolute right 
to acquire, hold or dispose of property, 
as some people are under the wrong 
Impression. This has been rightly 
provided for, because we want to se­
cure economic justice to all citizens 
of our country and this objective can­
not be achieved unless the right to 
property was qualified in the manner 
laid down in our Constitution.

Now, I will come to the point as to 
how to Interpret article 31(1) and 31 
(2) and what this connotes. There is 
a well-known classification of the 
State’s soverei^  power regarding pro­
perty in constitutional law. These 
categories are: the power of taxatibn.

the power which is known as that of 
eminent domain and the police power. 
These are the three classifications of 
power which you will find in all works 
on constitutional laws. As regards the 
power of taxation, there are provisions 
in the Constitution wifth which we 
need not deal for the purposes of 
the present Bill. The other powers 
are, what are elsewhere called the 
power of eminent domain and the 
police power.

Now, ‘eminent domain’ is the power 
of the sovereign to take property for 
public use without the owner's consent. 
That is, we acquitre xwroperty of some­
body in order to build some school or 
some other public building. The police 
power is more or less the power of 
the sovereign to regulate the ase of 
property. The distinguishing charac­
teristic between eminent domain and 
police power is that the former invol­
ves the taking of proi>erty because of 
its need for public use, while the 
latter involves the regulation of such 
property to prevent the use thereof 
in a manner Jhat Is detrimental to 
public interest. This ‘regulation’ may 
even mean destruction and depriva­
tion. For instance, take the case o! 
a building which is on fire in some 
town, and the State comes in to de­
molish the neighbouring house so that 
the other houses may be saved. Certa­
inly, the owner of that building is 
deprived of his property, but it is not 
taking over. There Is no acquisition. 
It is only deprivation in the public 
interest. Police power is something 
which is different from actual taking 
over which is called the power of ‘emi­
nent domain’. Therefore, it is no 
good confusing the two. It may be 
difficult to define exactly, what is 
meant by the power of 'eminent do­
main’ and what is meant by police 
power. But the distinction is clear 
and one thing is entirely distinct from 
the other so far as constitutional law 
is concerned. As I said beftJre, the 
power of ‘eminent domain* Involves 
taking over of property for public use, 
say, somebody’s land for constructing 
wotne building for public ute and
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things like that when^the State natu­
rally takes it over. Thei State requisi­
tions it( and. acquires it. On *the other 
hand, police power involves regulation 
o f; §UQhj property to prevent the use 

4, thereof in a manner detrimental to 
public interest. • The other thing is 

. merely deprivation * of property in 
the public interest and in ihat case no 
^ipmpeesation ' need 'b e '’paid 4̂ eeause 
the State did not take over anything. 
The police power is inherent in the 
constitutions of every country in the 
world. For a sovereign body to carry 
on administration, ift must have this 
power. Therefore, that is what js  pro­
vided in article 31(1) arid ‘deprivation’, 
'acquisition’ and. ‘requisition’ cannot 
mean the same thing.' Deprivation 
means t^e State does not take it pver. 
The owner is only deprWed ,pf it. 
There''ilsb In ordler to safeguard t̂he 
interests of owners, in our Constitu­
tion. it has been provided: “He shall 
be so deprived only by law and hot 
by the executive arm of law.” This 
lioint also must be nofed.

It is also one of the accepted'princi­
ples of constitutional law that police 
power requires no -provision fot* com­
pensation, while in the case of the 
exercise of the pK>wer of eminent ’do­
main the question of compensation 
comes in. 'l^erefore. tha whole trou­
ble has arisen out of the fact that 
article 31(1) and (2) which  ̂ provide 
for two distinct categories of these 
powers as if they, are one ;ai}d the 
same. Critics have tried to show as 
it, fhe whple object ^cf both these 
clauses is to make provision only 
for eminent dbmain and nothing 
else. That is how the miatake has 
occurred. Thi|s^ two powers are pro­
vided for in our Constitution in article 
31(1) and 31(2)> Article 31(1) makes 
provision for what ia  jcegarded iî  
stitutional law as the police power, 
and 31 (2) provides for the power which 
is called the pqwer of eminent domain. 
These are distinct categories of, so­
vereign powers with different connot- 
ationa, ^ubserying different needs of 
the society and the. State. ..Article 31 
<5) <b) specifically exempts the tax­
ation powers or the police power from 

718 LSD.

the operation of the power of emineot 
domain, because there you have to 
pay compensation. The power refer­
red to in article ^ l( l)  is what could 
Ot called in the words of Prof. Willis;

off-spring of political necessity. 
I his coercive legal cap^acity is inherent 

m every soveieign.” No sovereign can 
function without , this police power to 
deprive anybody, of the property in the 
interest of public in general o. those 
over whom that sovereign has to 
govern. Whether it is Parliament, an 
inidividual or otherwise, this power 
lias to be there. Under our Constitu* 
tiqn the Parliament is a sovereign 
body and as such it* must have this 
power and it can be e.xercised only 
by the ai^thority of a law jpassed by 
inat body.

Hence the necessity of provision in 
article 31(1). Article 31(1) has thus 
b^en designed to fonnulate a funda- 
mehtal right against the deprivatioh of 
property by the exercise of police 
powws by the executive. The Cons- 
tlfution-makers did n o t ' want these 
pbll'ce powers to be exercisckJ 'by the 
ex*i^utlve. It can only be done by tlie 
legislature. As a matter of fact, if 
this intertjretation was there, the 
Sholapur ^ ills case would have been 
decided in a diffe^tef Way. What 
happened? The management Was not 
Woi^king Well. There was no other 
way. Therefore the management w ai 
undertaken by passing a law here. It 
e l̂afctly fell ^ th in  the meaning of what' 
is provided as *a'|)oKce pdwei* in article 
31(1). iTflfortunately, I shall ' lifot 
blame anybody, the first misconception 
whick arose, which has led to all this 
trouble was that i t '  was considered 
that articles 31(1) and 3̂1(2) w m f ports 
of the same power of eminent domain. 
If there hafd beeri a J>roper interpreta- 
tidfA' of the presentpr6Vision, there 
wduld have been no diffltnilt^." This 
is what I wanted to point but to my 
hon. friend ^ r i  Asokli MeHta if he 
were here. Our Constitutlon-makert 
had all these things in view. They 
wanted to provide for such a oonllii- 
gency, namely, to  eetablish a soeiaMslic 
pattern. But, the trouble is that this 
provision was interpreted in a way
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w>ich. is not consistent with the 
puipose for which the provision has 
^ e n  made In the Constitution.

There is no written provision in the 
Constitution ol the U.S.A. regarding 
the police power. That is the matter. 
While th ^  tried to depend upon the 
ruling in the U.S.A., the point to 
remeniber is that there is no provision 
corresponding to article 31(1). There, 
the police power as developed in the 
Constitutional case law is essentially 
a legislative^ power. There, the Cons­
titution does not contain a provision. 
They exercise that power by passing a 
law. That is what’ We are doing. 
Article 31(2) is, as I have said before, 
what is called elsewhere the power 
of eminent domain. Therefore, with 
due respect to the Chief Justice 
PatanjaU Sastri, I have to say that he 
has fallen into the error of not having 
tried to makp a distinction between 
article 31(1) and 31(2). As I said, 
article 31(2) is what is called the power 
of .eminent domain, that is, property 
is/to be acquired for a public purpose. 
It provides that the law should provide 
for comp^sation for property acquired 
or t a k e n  p^ss^sion of. It also lays 
down that such a Jaw. Phall fix the 
amount of the co^ppeiifation or the 
principles on which and the manner 
in which the conpTpensation is to be 
determined, and ^ven. Therefore, 
under article 31(2)’, if somebody’s pro­
perty is tp be taken, they divested 
him of his’ property or took possession 
of the. property. Naturally, that man 
has to be paid some compensaUon. 
Our Constitution has laid down that 
principle. Who shall determine the 
amount of compensation or the manner 
la  which It ought tp bJe done? It wiU 
be<-lnr a law^^that is, by this Parliament. 
W hfV the Constitution makers laid 
down b  that in this case, the quantum 
of compensation or the method by 
which It shall be paid shall be decided 
by the law. That Is giving the power 
to this House ^nd none else.

.In article 31(2) deaUng with the 
q u ^ o n  of eminent domain, the only 
provision made was that for property 
which is acquired for public purpose

or taken possession of for that purpose  ̂
the law should provide for compensa­
tion either by fixing the amount or by 
specifying the principles on which the 
compensation is to be determined 
and given. That was therefore to be 
fixed by the legislature Itself. This 
is entirely distinct from similar pro­
visions in the Constitution of the U.S. 
of the Constitution of Australia. For 
the interpretation of this article, refer­
ence was made to what was decided 
in one American case or another 
Australian case. What are the pro­

visions there?

These powers known in constitu­
tional law as the power of eminent 
domain and the *police power’ are 

undefined and loose in their very 
nature. They may have certain broad 
common aspects, but they vary from 
State to State and are conditioned by 
the circumstances of each State. You 
cannot have the same powers in U.S.A. 
and in Australia, as we are having In 
India. The economic, social and politi­

cal conditions in the U.S.A., Australia 
and India are not the same and their 
Constitutions though democratic in 
character are framed to suit the di­
ffering conditions. The provisions made 
in those Constitutions regarding the 
exercise and applicability of these 
sovereign powers also vary and differ­
ent phraseology is used in each of such 
provisions.

A  good deal of confusion has been 
caused by the courts in India trying to 
make use of the words In those Cons­
titutions for the purpose of ascertaining 
what was intended by different words 
used in our Constitution. Police power 
as developed In the American case 
law is essentially a legislative power—  
there is probably provision In the 
Constitution of the U.S.A. for other 
powers. It is because there is no pro­
vision for police power, it is a develop­
ment of law. As regards the other 
power, that is, the power of eminent 
domain, there was the wording, “ nor 
shall private property be taken for 
public use without just compensation**. 
It is naturally a different wording. In 
America where they had so much o f
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land and very few settlers, they could 
make huge profits and the compensa­
tion is bounJ to differ. They could, 
therefore, provide for just compensa­
tion. Therefore, they used that word­
ing in that Constitution. We have not 
used the word ‘just’. Not that we were 
imaware of the provisions of the 
American Constitution. The Constitu- 
tion-makers deliberately departed from 
it. This fact has been entirely ignored 
while trying to rely upon the word­
ing in the American Constitution. The 
word ‘taken* used in the similar pro­
vision in the Constitution of the U.S.A. 
is not the same as the word ‘acquired’ 
used in article 31(2). The Judges have 
proceeded on the basis that what is 
meant b y ‘acquired* in article 31(2) is 
the same as what is meant by the 
provision in the American Constitution 
regarding property taken for a public 
purpose. In the first place, the line 
of reasoning that because the Fifth 
Amendment of the U.S. Constitution 
which deals with eminent domain 
used the word ‘taken* and article 
31(2) also deals with the same topic 
of eminent domain, therefore the 
words used in our (institution nam^y 
‘taken possession of or acquired* should 
be read as having the same meaning 
as is attributed to ‘taken’ is fallacious 
and entirely misplaced. The words 
used in that Constitution are entirely 
different. You cannot compare what 
is laid down here by ‘acquisition* and 
take it as meaning the same thing as 
is meant by ‘taken’ in the American 
Constitution. This is a reasoning which 
is wrong. Because, it first starts with 
likening one thing with another and 
then ends by imputing the qualities 
of the other thing to the first-mentioned 
thing. The principal rule of interpre­
tation is to ascertain the meaning and 
effect of an enactment from the words 
used therein and If the words used 
acquire a special or technical meaning, 
that meaning should be given to them. 
Why is it that we said one thing in 
article 31(1) and another thing in 
article 31(2) if we wanted to say the 
same thing? To say that the expres­
sion ‘taken possession of or acquired’ 
in article 31(2) must be given the same 
wide meaning which the American

courts have given to the word ‘taken* 
is to ignore the entire historicid 
background of the law relating to the 
compulsory acquisition of private pro­
perty for the State, in Indian Article 
31(2) is not a new thing. Even under 
the old Government of India Act of 
1935, there was section 299 end there 
was this power. There the word 
‘acquired’ was used, it connotes an 
idea of acquisition which has develop­
ed in Englanci. This word has its own 
meaning unde!r the English law. It has 
acquired a special meaning. It con* 
notes the idea of transfer of title, 
voluntary or involuntary. Acquisition 
must always mean and imply the 
acquiring of the entire title of the 
person whose title has been expro* 
priated— whatever the nature or ex­
tent of that title might be. The crite­
rion was to interpret the word 
‘acquired’ as it ought to be done, irres­
pective of what word has been used 
for the same purpose in another 
enactment in another country. The 
word “acquired** used in our Consti­
tution must also be given the same 
meaning. Acquisition must always 
mean and imply the acquiring of the 
entire title of the expropriated' 
owner, whatever the nature or extent 
of that title might be. The word 

“acquired” used in our Constitution 
must also be given the same meaning.

Had Government acquired any title 
to these Sholapur Spinning and Weav­
ing Mills when they passed the l»w 
and wanted it should be better manag­
ed by other directors? It was only 
under article 31(1), and it was not 
done under 31(2) at all.

The words “taken possession of” 
were also dfeliberately used in article 
31(2) for the purpose of making it 
clear that compensation was reauired 
to be paid only when there was actual 
taking over of the property out ot 
the possession of the owner or its 
possessor into the possession of the 
State, the manner of taking ppossession 
naturally depending on the nature of 
the property itself. Therefore, the 
arguments advanced by the hon. 
Member, Mr. Chatterjee, which is
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based only on the judgment ot the 
Supreme Court is not correct.

The Supreme Court in the famous 
'.ase of Subodh Gopal Bose came to 
the cortclusion that clauses (1) and 

o f article 31 are not mutually 
exclusively in scope and contents and 
that they should be read together and 
understood! as dealing with the same 
subject, namely, the prosecution of 
the . right to property by means of 
limitation on the State power. This 
is the initial mistake of the Court, and 
once they have fallen into that mis­
take, I think the whole thing has gone 
wrong. They think that the depriva-. 
tion contemplated in clause (1) î  no 
other than the acquisition of the pro­
perty referred to in clause (2). For 
arriving at this conclusion they have 
relied largely on the interpretatiton 
of the provision in the Fifth Amend­
ment clause of the American Ccnsti- 
tuUon: “Nor shall a private property
be , taken for pubUc use without Just 
coippensatMon” . This is not correct.

I do, not know how at all they could 
have in any way connected wliat was 
laid down in article 31(2) and 31(1) 
by any sort of analogical reasoning 

what v:as laid down in another 
Constitution of a country where the 
phraseology used also is different. It 
is not correct.

Article 31(2) is more ot less based 
on the la^ ol acquisition as it operat­
ed even b^ ofe this Constitution. 
Formerly, there was section 299 o f 
the Government of Indite Act. Ac­
quisition has become more or less a 
term of art and is a well known 
expression. It has been in force in 
our country ^ r  the last so many 
yeairs and the words were used in the 
same context in sectioh 299 of the 
Government of India Act and article 
31(1) and (2) of our Constitution. 
They are almost identical except for 
some changes which we deliberately 
wanted to make. ’

Our Constitution is an independent 
piece of work not based on any parti­
cular constitution, but is framed on 
the historical background of our

constitutional development and the 
particular needs of our country in view 
of the goal which has been set be­
fore us. That must be taken into 
account for its proper interpretation. 
It is wrong to hold that in this 
matter the framers of our Constitu­
tion shared the American view rather 
than the traditional British view of 
preserving the rights and liberties of 
the individual by makiftig Parliament 
supreme. It is with respect to this 
aspect that in article 31(2) we have 
laid down:

“No property, movable or im­
movable including any interest in, 
or in any company owning, any 
commercial or industrial under­
taking, shall be taken possession 
of or acquired for public purposes 
under any law authorising the 
taking of such possession or su\;h 
acquisition, unless the law provides 
for compensation for the property 
taken possession of or acquired* 
and either fixes the amount of the 
compensation, or specifies the piin- 
ciples on which, and the manner 
In wnich, tfie compensation is to 
be determined and given.”

So, as a matter of fact, if a correct 
and simple interpretation of this w«s 
to taace place, all these matters are 
to be decided by Pariiament itself. 
That .was the intention with which 
these words were introduced in article 
31(2):

" ....u n le s s  the law i>rovides 
for compensation for the pro­
perty taken possession of or 
acquired and either fixes the 
amount of compensation__ ”

Therefore, it would be wrong to 
say that all this is a Justiciable matter.

In this connection, no less a person 
than the eminent jurist and cohsti- 
tution-maker. Sir Alladi Krishna- 
swami Ayyar, said as follows about 
this particular provision, about its 
being Justiciable:

**We know that the Constitu­
tion guarantees certain Funda­
mental Rights to all citizens and
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creates a forum for the protec­
tion of those rights. Now does
it not betray lack of con-
iidence even in the highest 
judicial tribxmal of this land
which will be set up to uphold 
the rule of law? ”

There is no question, but there are 
certain, matters which must be de­
cided by Parliament. A t the time 
when they pass this law about the 
acquisition of property, they are best 
fitted to know and find out the 
circumstances under which compen­
sation has to be paid, what amount 
has to be paid and what are the 
principles on which compensation 

has to be paid. He adds:
“I feel constrained to submit 

that I never expected that the 
eminent persons who are asso­
ciated with the amendment 
would adopt this attitude.”
With regard to the first point, viz,, 

justiciability, I have said that despite 
the long list of constitutional provi­
sions submitted by my friend, these 
provisions came on the statute-book 
when the conception of property was 
different from what it is today. The 
constitution-makers were aware of 
the difference between what they 
were doing and what was done by 
some other constitution-makers be­
fore them in other countries. The old 
conception of property, among other 
things, was a conception of some­
thing existing, something static, 
whereas the present conception is 
that property is dynamic and so on.

And then, in very clear terms, the 
late Sir Alladi Krishnaswami AyytLV 
interpreted this:

“The other portion of clause 
(2) which has given rise to a 
good deal of controversy is the 
import of the expression ‘com­
pensation* in section 299 of the 
Government of India Act 1935 
and article 24 as originally draft­

ed which in substance is merely 
a reproduction of section 299.
On the one side it has been urg- 
«d that the expression 'compen­

sation* by itself carries with it 
the significance that it must be 
equivalent in money value of the 
property on the date of the ac- 
quistion, i.e., the market valu*. 
On the other side, it has been 
urged that taking the clause as 
it is which refers to the law 
specifying the principles on 
which and the manner in wl^ch 
the compensation is to be 
determined, it gives a latitude to 
the Legislature in the matter of 
formulating the principles on 
which and the manner in whicli 
the compensation is to be deter­
mined. In this context it ia 
necessary to note the language 
employed in article 24 is not in 
pari materia with the language 
employed in corresponding pro­
visions in other Constitutions 
referring to the compulsory 
acquisition of property on pay­
ment of just compensation.’*
So, this great jurist was already 

aware at that time that there were 
other constitutions which had sunit 

other phraseology, and this chaftgt 
was deliberately made:

**The expression ‘just’ which 
finds a place in the American 
and in the Australian Constitu­
tions is omitted in section 299 
and in article 24. ‘There is also 
no reference to any principles 
and the manner in which the 
compensation is to be determin­
ed at all in the Australian or in
the American Constitution__
It is an accepted principle of 
Constitutional law that when a 
Legislature, be it the Parliament 
at the Centre or a Provincial 
Legislature, is invested with the 
power to pass a law in regard to 
a particular subject matter under 
the provisions of the Constitu­
t io n .. . . ”
The Constitution is not made as if 

Parliament in its own supreme legis­
lative power can legislate and the 
State Legislature cannot My learned 
friend opposite said even the Legis­
latures in the State* might take
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advantage of it .f^d pass any expro- 
priatory legislatioQ^^ I. do not know 
whait grovmd the^ft is
' ^ '....it  is  not for* the Court to

sit in judgment over ihe Act of 
the I/^islature The esurt is not 
to regard itself iBtÛ a ^K^ers-Legis- 
lature and sî  in judgment  ̂over 
the act-o f the Legislature as a 
Court of Appeal or a review.V.

I think if this.^ aspect which^was 
put forward at the time of ma|ting 
this provision of the Constiti^tion 
by such great jurist as Sir Ajladi 
Krishnaswami A ^ a r , ‘ tô  whic^ I 
referred, had been considered by^the 
Court when they came to ^ e  qupgtion 
oj interpretation of thes^ ijroyisfons, 
pjobably the result would riave been 
diffeijent and probably tl^ere, would 
have been no necess^y: for the
present  ̂ amendment which^ywp ^want 

introdji;ice. It has now ^epom^  ̂ al­
' ’ ifibsf necessary because; if  * we i 6 ‘ not 

do tM ij th ^  law stands with that 
ifltterpretation.

In E n g l a n d , I  pointed out, as far 
as -feick the days of the Magna 
Cctrte Jthey said .that jio person shall 
be deprived: o t  liberty* or. property 
Bstoept by law, We^are ^more. :or less 
fonow.ing"’thfe sartle . principle, { and 
therefore in: artwle c51<l) we . have 
laid down that thisxshouldi. bet done 
by an Act oi Legislaturer But f ont of 
the remarks In one of th6 judgments 
— I will ^not ifefer to the names— is 
hot tt)'incline to the v ie w ,b y  which 
the English-'cburts regard as supreme 
the power of the .'Parliam ent but 
that it a judicial‘^m«rA'.-I do not 
know what is the reason. '

3 PJM- . ' , I , . .

-T t Is wronif to hold that in this 
matter the framers of thfe Constitu- 

the A in eri^  1* do
l|9t know how that ira^re^sipi}. CQuld 
M vo  come in  the- , minds of the

• I/earned Judges. There is nothing in 
- t̂he- l»roeeedings »ta show .that r̂ t any 
srfiTTie they had 01R Aroeri^n.,.prece­

dent ih mind. On the contrary, as I

just pointed out, Shri Alladi Krishna* 
swami A yyar made it clear that 
what w e were doing was something 
entirely different from what had been 
done in America or other countries. 
We wanted to lay down in our Con­
stitution certain matters which are 
in consonance with the conditions 
that obtain in our country and that 
was the objective with which we 
started to frame the Constitution. 
Therefore it is surprising that these 
remarks should appear in a judg­
m ent As a matter of fact, our Consti­
tution has a historical background. 
There is the Magna Carta and the 
provision it contains with regard to 
this matter, and we have incorpo­
rated those provisions in simple 
language in article 31 (1>. But they 
want to mix up article 31(1) with 
31(2) and therefore all this confu­
sion has arisen, not deliberately, but 

' somehow or other the subject has 
.not been properly approached. They 
may not have been guided entirely 

/by what was done by the Constitu- 
tion-makers. But before coming to the 

" opinion that the constitution-makers 
. shared the American view, at least 
^tefore that remark was made, they 
^should have at least taken care to 
‘ see What the Constitution-makers did 
, say at the time the article was passed,

I do not wish to attribute any 
motivesv but this is what has happen­
ed. There is no point in arguing about 
the sanctity of property. If there is 
any interpretation by which the pro­
gress of the country is going to be held 

' up, such an amendment is the only 
way..

Pandit Thakur Das Bhargava: Did
not the Attorney-General suggest 

before the Supreme Court, or some 
High Court that compensation really 
meant Just equivalent in money?

Shri Pataskar: As a matter of fact,
I do not know what the Attorney- 
General said. I base m y’ remarks on 
the judgments. Whatever the Attorney- 
General might have said, I would sub­
mit that the proper course for them 
would have been to find out from the
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Preamble what was the objective/ 
what was said when this provision 
was made— did the Constitution- 
makers really make any differentiation 
between what was laid down in the 
Australian Constitution and the 
American Constitution and took ins­
piration from them. To argue that by 
this amendment we are trying to take 
away the authority of the courts is 
not correct. We are trying to restore 
what the Co^stitution-makers really 
intended.

Shri Asoka Mehta argued that we 
brought one amendment Bill and' 
having found it insufficient we have 
brought another one. In our opinion 
the present articles are enough for the 
purpose for which they are intended. 
But on account of the interpretation 
of the Courts it has become necessary 
to bring forward this legislation. It 
should be more appropriate to hold 
that our Constitution-makers trusted 
the legislatures to protect the rights 
of citizens, as the people of Great 
Britain trust their Parliament to pro­
tect people’s property. On the contrary, 
as I have already pointed out this is 
the provision in the Magria Carta and 
that is the provision made in 31(1). 
If it is not properly interpreted, it is 
not the fault of anybody. A  misconcep­
tion of the nature of the provisions
of clauses (1) and (2) of article 31
has actually led to a series of judg­
ments by courts which threaten to 
retard the social ^n4 economic pi;q- 
gress of the country.

An analysis of the different judg­
ments of the Supreme Court regard­
ing the construction to be placed on
clauses (1) and (2) of article 31
shows that they regard both these 
clauses as dealing, with the same topic 
of eminent domain. They also further 
regard that the expression ‘‘taken 
possession of or acquired” occurring 
in clause (2) has the meaning 
as the word ‘‘deprived” in clause (1) 
has. This is entirely a wrong construc- 
tfon ,'.nd steps have to be taken to 
make it clear as to what is  laid down 
Ui clauses (1) and <2) of article 31. 
It is from that point of view that this 
amending Bill is brought. There is no

question of trying.^tp offend anybodyls-  ̂
dignity. My tioQ. friend opposu^ tri#̂ d.̂  
to show th it this measure was .ver̂ r 
objectionable. I hope I have tried to 
convince him as ;nuch as I could? that 
as  ̂ matter of fact this rhisponception 
has arisen on account of a wrong 
comparison of our Constitution with, 
some other Constitutions, and this Bill' 
has been brought beicause 'the w ^ le  
question has hot been properly 
approached. Nô  disrespect is meant to 
anybody. ' .

Soon after the Constitution was 
passed it was found that the Courts 
in some cases began to interpret these 
constitutional provisions in such a 
manner as to prevent social justice 
being meted out to those who needed 

it. There are a number of case^ aris­
ing out of the abolition of^^amindari.
It is not as if we are unnecessarily 
trying to bring forward Bills* like this 
from time to time. But when it be­
comes necessary, in the interest of 

the people as a wliole to* carry out 
the objective with which we have 
framed the Constitution, naturally a 
Bill of this nature has to be brougl\t 
forward before the House. * .

One of the jcourts so .interpr^sted 
this provision that even th e ,introduc­
tion of, such a thing as a State Trans­
port .Service for efl'ectiv^ly . dealing 
with the problem of transport has been 
threatened by the interpretation of 
the word ‘property’ \yhich was also 
construed as including the right, tp 
carry on the . business of running a 
bus service. . .That was the U; P. 
case. O  ̂ course if a licence is with­
held it might cause some proWema® 
loss. But what the State did was in, 
the interest ^ f thd generafl puWtc. 
Even this. Act was declar^  ultra 
Now, we camnot do*-ev^ apcb a 
simple thing on account of th  ̂ wrong 
interpretation of article .31 (U  and 
(2). So, something had to«̂ be donp to 
set matters right by resosfr to a 
legislation of‘ this WndJ AH these 
things if allowed to continue in' this 
way will only lead to retard tho- prftt. 
gress of the nation. It is .pobody^s 
dedi^ not to do what Is just te all 
on the whole, nor is it the desire to
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allowt dbne' arbitrarily liy
The intentioh of 

Iramers 'of €dnstitution cahzict te
allaw«il» tO'%e tiegstived or hampered 
by i fincorr^ct mterpretdtlbn. • Th^ 
safevaavei 41)1 3101) is of a 'peculiar 
chanacter. Wê  eayi that a man shall 
nolwbe d^pvinred of̂  his property. ^

C. p ^ tte rje e :, Is it pro- 
per̂  ^^ptmupll^ to repeat tha( the 
S u q r^ ji Cpurt’s interpretaticm .is 
iisnrongY Airticle 141 says: ^

“The law; declared by the Sup­
reme Court shadl be binding on |tll 
courtt within the territory o f , 
India/* . _

Shri Pataskar: As I  have said» we 
have already accepted that position. I 
am only trying to bring to the notice 
of the 1 House why it has become 
necessary to bring forward this mea­
sure. It is not our desire to do any­
thing unjg^.

Mr. Depuly-Speaker: It 'is open 
to anybody to make a criticism, 
legitimate and bona' fide, in the 
interest of law, in the interest of 
interpretation of an article made with 
reference to a 'judicial pronouncement.. 
Is it not open to any person, bona 
M e, to say that certain points have 
not been brought to the notice of 
Their Lordships, that interpretation 
in one case does not seem to follow 
the case of another? Is it taboo? 
Article 140 only says that the law 
declared by the Supreme Court shall 
he binding on all courts within the 
territory of India. Nobody denies it.

Shti Venkataraman (Tanjore): It
la riot binding on the Legislature.

Shri Jaipal Singti (Ranchi W e s t -  
Reserved— Sch. Tribes): May I seek
a clarification from you2 The Speaker 
before this debate was initisrted gave 
us the impression that the House 
would like to know the overall feel­
ings of the Members of this House. 
Of course, I would not say that we do 
not want to hear what the Treasury 
Benches have to say. But the Leader 
of the House is in charge of this Bill. 
Although it was stated that fifteen

minutes was the time normally id-
lowed, ' and thirty ’minutes ii> excepr 
tionai ’ ca^s. I find thart an . ho^  ̂
Member of the' Treasury Benches haa 
already considerably exceeded thirty 
minutes. I want to know whether 
the Hquse has tp hear the opinion ô  
the Treasury Benches all the time, or 
of the other Members.

Shri VelayitdhaB (Quilon cun» 
Mavelikkara—rBiesetved— Sch. Castes)*( 
Whatever be the reason, he is cotv- 
tinuing.like that.

Mr. depvty-Speaker: The hon.
Member will bear With patience.’ The 
hon. Member Shri Jaipal Singh hasf 
raised ai!»parently a point of drder.* 
But thore is nothing like that. I have 
already called Shri N. C. Chatterjeer 
Shri H. N. Mukerjee, Shri Asoka 
Mehta, who are the representatives o f 
the various groups^— I am going l& 
call the representatives of his group 
als^H'-and then i  called Shri Pataskar. 
Of course, I am not going to allot to 
any particular group more time than 
that to which It is entitled.

Shri Jaipal JSingh: My point of
order wars ’

Mr. Deputy-Speaker: I am going to 
allow every section to have its say 
in this matter. Shri Pataskar has 
taken more time. Normally we allow 
more time than even 30 minutes to 
members of the Treasury Benches to 
explain the viewpoint of Government. 
That time will be allotted to the Con­
gress group. Every section of this 
House which is certainly a represen­
tative section, will be heard in this 
House, before the debate closes.

Shri Jaipal Singh: I am afraid I
have been misunderstood. My point 
was not how the time was to be dis­
posed of of a particular group, and so 
on. That was not my point. My 
point was that it was numerical, that 
is to say, if a particular quota has 
been fixed for various groups, that 
quota is not to be taken by any parti­
cular individual, and more so, the 
Treasury Benches are already repre­
sented by the Leader of the Houset
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and we oq this side certainly would 
likief to hear more the viewpoint of 
the various other Members in the 

t group, than of a Member pt 
the ,Trĵ a$] r̂y Benches

Mr. Deputy-Speaker: The hon.
Member cannot dictate to that group 
as 10 what they ought to do. It is 
for them to do so. And they have 
p u t u p  M in is te r  ’n  th e  Ministry 
of Larw as their spokesmen. There 
is notttlriii objectioiikble in that. The 
hon. Minister fcan haye as much time 
as he wants. I shall deduct that 
time from that allotted to the Con­
gress 'group. I am not going to al- 
Idw moi^‘*ttme toHhe hbtf. Minister 
than what is allowed to the group as 
a whole, if they agree to put him
up. '

Sjlu:l',^^9,^skar: I do not want to
take any more. ttoe. I am sorry v£ 
in the course of the discussion there 
is a feeling that I have taken more 
time thj^i h ^ f an hour, but I thougl^i 
that it was my duty.......

Shri Jaipal Sing^: Not a question 
of feeling; you have taken more time.

Mr,. Deiwty-Speaker: Th^i. hon.
Minister is entitled to speak. I shall 
allow him to take fifteen more 
minutes. Other Members from the 
Congress group will try to restrict 
their time. I will not allot more 
time to the group ers a whole.

Shri Pataskar: t shall conclude
with this appeal to hon. Members. It 
is because I wanted to reply to the 
criticisms raised by three or four 
leaders of the Opposition groups, thart 
I tried in my own ^ a y , in the best 
way that I can, to explain the 
implications of the constitutional 
p^o^dsions, and how they have not 
been very correctly interpreted, amd 
why the necessity of this Bill is there. 
That is what I wamted to say. I do 
not want to take any more time of 
the House. ‘

Sfiri Bogawat (Ahmednagar South): 
Does he not think it proper to include 
here nationalisation of any industry, 
if Government want it? After the 
decliration of the goal of socialistic

pattern of society, there is no provi­
sion to that effect here. Does he not 
think it right to include a provision 
for nationalisation here?

Sliri Ji^walu^Jfal Nehru; The hon.
Member’s question has nothing to do 
with the matte^ we are concerned 
with here. .

Mr. Deputy-SpeaKer: When the
hon. Member gets an opportimity, he 
may say what he wants.

Slirl Frank Anthony (Nominated—  
Anglo-Indians): Before I deal with
the points which are really relevant 
to the discussion, I feel I should 
express mjr regret over some of the 
very unfortunate views which have 
fallen from certain Members, parti­
cularly, from the Communist Benches;
I feel they tried to throw out certain 
unworthy jibes both at the judiciary 
and at lawyers as a class. I can 
understand this kind of unworthy 
jibes emanating from my Communist 
friends, committed as they are to 
effacing'the rule of law and obliterat­
ing all remnants of individual liberties, 
and als I say the law courts and the 
lawyers are the greatest bulwarks of 
the rule of law in this country and as 
such they are perhaps anathema to 
my Communist friends.

I am going to seek to bring the 
Members of this House back to an 
objective appreciation or assessment 
of certain basic juridical concepts. 
We have been treated ars I expected 
to not a little of political tub-thump­
ing and competition in political 
slogan-mongering. The Communists 
and the Socialists seem to have 
e n te r s  into a competition as to who 
should but do the other in this kind 
of political cliche-mongering. My 
submission to my Congress friends Is 
this, that we are seeking not only to 
amend the Constitution but we are 
seeking to amend one of the most 
vital fundamental rights, and when 
that happens, our approach should 
not be conditioned by any kind nt 
superficial political obsessions.

My first submission is that there Is 
considerable confusion as to w hal
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precisely we are seeking to do under 
this amendment. My own feeling in 
that Government, without perhaps ap­
preciating it, are confusing the 
exercise of police powers with the 
exercise of eminent domain. My hon. 
friend the Minister in the Ministry of 
Law— quite frankly, I did not follow 
his line of reasoning, to my mind it 
was palpably untenarble, and apart 
from the rather gratuitous pointing of 
a finger at the Supreme Court, I lor 
one was completely unable to \mder- 
stand his process of reasoning— sought 
to make us accept the proposition that 
both articles 31(1) and 31(2) were 
intended by the framers of the Consti­
tution to be nothing but an exercise 
of police power.

[ P a n d it  T h a k u r  D a s  B h a r g a v a  in the 
Chair}

I would not say that that submission 
is absurd, but I say it is palpably 
untenable. I find my hon. friend the 
Minister of Commerce and Industry is 
also shaking my head. I am sorry; 1 
mean he was sharking his head in 
protest against the proposition advanc­
ed by the hon. Minister in the 
Ministry of Law. But I have to say 
this. I do not want to be too legalistic 
in my approach. But I do not think 
that so far as article 31(1) is con­
cerned, which says that there should 
be no deprivation of property except 
by procedure established by law. the 
proposition advanced by the hon. 
Minister in the Ministry of Law 
would be absurd. According to him, 
that represents a statement of an 
exercise of police, power. My submis­
sion is that the dominant motive of 
article 31 was to protect the right of 
property, and when the judges of the 
Supreme Court have read into it 
that motive, they have done nothing 
but actually to bring out or evolve 
what was the intention of the framers 
of the Constitution. My hon. friend 
said that article 31(2) is a case of 
exercise of police powers. I do not 
understand it.

Shrl €.. C. Shah (Gohiflwad— So- 
ratfi) : He did not say th at

Shri Frank Anthray: He did say
that.

The Minister of Commerce and In­
dustry (Shri T. T. Krishnamachari);
He did not.

Mr. Chairman: He said that only 
with regard to article 31(1).

Shri Frank Anthony: May 1 be al­
lowed to develop my point? He also 
said that article 31(2) was merely a 
statement of police powers, because 
compensation there was entirely 
within the discretion of the Legisla­
ture, and that the Supreme Court 
erred in saying that compensation 
should be just compensation. My sub­
mission is that the proposition is self- 
evident. Article 31(2) prescribes 
two conditions; it prescribes a public 
purpose, and it prescribes compensa­
tion, whicih the Supreme Court has 
rightly interpreted as meaning full 
compensation. The matter has been 
canvassed in several judgments.

There is an extract here from a 
very able speech made by Shri N. C. 
Chatterjee— do not weary the House 
by reading i t . ' There is a judgment 
of the Patna High Court; there is 
also a quotation from Nichols* treatise 
on Eminent Domain, where it is said 
the word ‘just’ would be tautologous. 
Compensation can only be good com­
pensation; there cannot be varieties 
or degrees of compensation. * The 
Supreme Court has explained it in 
simple meaning.

An Hon. Member: Why not?

Shri Frank Anthony: Because that 
would be a negation of plain mean­
ing of it. “The phrase ‘just compen­
sation’ ”— X am reading from Nichols’ 
Eminent Domain— **means the value 
of the land taken and the damages,
if any, to the land not taken__ It
has been said in this regard that it 
is difficult to imagine an *unjust 
compensation* I will develop this 
further by referrmg to article 31(5). 
Article 31(5) (ii) definitely d^als wiHh 
police powers. It says: '

‘^Nothing in this law shall
affect the provisions of any law
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which the State may hereafter
make for the promotion of imblic
health or the prevention of danger
to Jife or property” .

My submission is that the framers 
of the Constitution categorically pro­
vided for eminent domain both in 
article 31(1) and in article 31(2). 
They provided amply for police 
powers in this exception under 5(b) 
(ii). Now. what are we seeking to 

do? 1 did not understand Shri Patas- 
kar's submission at all. .He said that 
what we are doing is that w e are 

, merely clarifying the i>olice powers 
of the State. Why are these amend­
ments being sought to be included in 
article 31-A? Because the Govern­
ment accept the position that all these 
further powers ^ a t  they are assum­
ing to themselves are in pursuance of 
their powers of eminent domain. 
Article 31-A  is meant specifically a i 
an exception to article 31(2). It was 
recognised by Government when they 
brought this exception into being 
that since they were purporting to 
act in exercise of their right of emi­
nent domain, they would have to have 
this exception; otherwise, they would 
have to give just compensation. And 
the Government admit that thesis as 
soon as they are taking steps merely 
to enlarge the powers under article 
31A.

That was my original submission to 
the House, that what w e are .seeking 
to do now is further not only, to 
enlarge the powers of the Govern­
ment. but, what is much more im­
portant, to qualify a vital fundamen­
tal right which has been given in 
Part III to all citizens.

I do not know what the approach 
of the Members of the Congress Party 
as individuals may be, but I would 
ask them to look at this matter from 
as objective a point of view as pos­
sible. First of all. under their powers 
of eminent domain, the Government 
ran only exercise those powers under 
two conditions: there must be a
public purpose and there must be full 
compensation. Now. so far as public 
purpose is concerned, the Supreme

Court have held that the opinion of 
the Legislature will carry due weight, 
although they do not entirely abdicate 
their power to assess whether, in fact,%. 
there has been, or there is, a public 
purpose. So» far as compensation is 
concerned, it is completely justiciable. 
That is what we are seeking now to 
repeal— t̂he element of justiciability.
I am not dealing with this matter in 
any juridical, academic or legalistic 
way; I am dealing with a certain 
fundamental concept, and I say that 
unless we recognise certain funda­
mental juridical concepts we w ill be 
in danger not only of emasculating 
our Constitution, but emasculating 
what should have been the juridical, 
basic structure of any civilised 
society. Government admit that they 
are acting in exercise of their powers 
of eminent domain. There should 
be a public purpose— that is justici­
able. There must be compensation—  
that should also be justiciable. Now, 
we are seeking to take completely 
outside the purview of the courts, we 
are seeking completely to oust the 
jurisdiction of the courts, in respect 
of this more important aspect, name­
ly, justiciability of compensation. 
That is why we have to scrutinise 
this. I am not saying— that is going 
to be my submission to this House—  
that all the provisions are bad. that 
a]) the provisions are condemnable. I 
am asking every Member to apply his 
mind to the best of his ability and 
to see to what extent there is an 
unnecessary invasion of this basic, 
vital fundamental right which has 
been categorically guaranteed by the 
framers of the Constitution

Some one, I believe, made the point 
— why should we not trust the L(€gis- 
la^ re? Now, this is a completely 
fallacious line of reasoning. No one 
distrusts the Leader of the House. 
No one distrusts persons, but when 
we are dealing with certain funda­
mentals, when we are dealing not only 
with legislation but with our Con­
stitution, when we are purporting to 
legislate on a permanent basis, we 
cannot think in terms o f p ^ o n s  or 
personalities; we must hot ihmk in



3027 Constitution 14 MARCH 1955 (Fourth Amendment) B ill aOaS

[Shri Frank Anthony]

terms even of parties. The raiaon 
d'etre of the Constitution would have 
been non-existent if it was a question 
of trusting the legislature. We have 
deliberately—flo far as Parliament 
is concerned— abdicated our sover­
eignty in favour of the sovereignty of 
the Constitution. Why did the 
framers of the Constitution do that? 
In all their wisdom they categorically, 
in doing that, asserted the proposition 
that we cannot, and we must not» 
trust the Indian legislatures. Until 
Ave develop a genius and a respect for 
the rule of law, we must have these 
categorical restrictions placed on 
legislative tyranny or legislative 
abuse or legislative impatience.

It h  against this background that I 
want very briefly to analyse some of 
these provisions in this proposed 
amendment. So far as the proposed 
article 31 (2A) is concerned, mv 
friend, Shri N. C. Chatterjee, has a l­
ready pointed out the fact that the 
reason given in the Statement of 
Objects and Reasons is not correct. I 
do not know what point Shri Patas- 
kar was trying to make out, but I 
think he completely missed Shri N. C. 
Chatterjee’s point. Shri N. C. Chat- 
terjee was on this point that it is a 
complete misreading of the Supreme 
Court judgment to say that the Sup­
reme Court equated any curtailment 
of a right with deprivation of a right. 

On the other hand, they postulated a 
completely contrary proposition. The 
Supreme Court have held that any^ 
curtailment of a right is not a depri­
vation of a right. It is only that 
curtailment of a right which, in fact, 
deprives a person of that right that 
can be construed to be deprivation of 
the right. But I am merely pointing 
out this incorrect view taken in the 
Statement of Objects and Reasons; I 
am not going on further to suggest 
that article 31 (2A) should not be
there. If the House feels that we
should clarify the position, certainly 
the House should be competent to
clarify the position. But I feel that
article 31 (2A) imports something 
wliich would wm^lLeUlf negate and

stultify the guarantee to property 
contained in article 31. That is my  
submission, that article 31 was meant 
to be a guarantee in respect of at 
fundamental right in respect of pro* 
perty. Now, article 31 (2A) givc» 
blanket powers to deprive; no kind» 
of restrictions, no kinds of qualiflca-* 
tions are set.

I want to read it out to the Houser
“ (2A) Where a law does not 

provide for the transfer of the 
ownership or right to possession 
of any property to the State, it 

. shall not be deemed to provide for 
the compulsory acquisition or 
requisitioning of property by the 
State, notwithstanding that it 
deprives any person of his pro­
perty.**

Now, what are we doing? If left 
in its present form, it will mean every 
form of deprivation, deprivation which 
is much wider and more complete 
than acquisition or requisitioning o f  
property provided the State does not 
take a beneficial interest. It can be 
done and there is no compensation’ 
and there is no public purpose. That 
is what I do not understand. I w ill 
give an example. I would like to be 
corrected. Under this, the State may 
say that Mr. Jawaharlal Nehru’s house 
will be transferred or will be deemed 
to be the house of Mr. Frank Anthony. 
Mr. Jawaharlal Nehru may be a b le ta  
afford that transfer.

An Hon. Member: Not the office.
Shri Frank Anthony; There can be* 

deprivation provided there is no- 
beneficial interest taken by the State. 
The Prime Minister may afford to 
have the transfer. But, I am putting 
it to you, what will be the effect i f  
the shoe were on the other foot and 
it is said that Mr. Anthony’s house 
shall be transferred to iShri Jawaharlal 
Nehru. There is no public purpose; 
there is no qualification and there it 
no question of compensation.

 ̂Almost unworthy remarks were • 
directed against the lawyers and it 
was said that they are the laat rtm^ 
nants of vested intereata. I do mat:
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know. I suppose there are lawyers 
a k o  In the Communist Party. I 
suppose they represent the element of 
vested interest in the Communist 
Party, but it is not a question of 
anybody arguing the case’ of vested 
interests. I am only pointing out 
what can be done. There is no point 
in saying that we will not do this 
and we are not going to do this. 
What powers are you investing the 
Legislature with? Here is a blanket 
power of depriving provided the 
State does not take a beneficial 
interest. Then there is no question of 
public purpose, there is no question 
of compensation. I do not say that 
you sihould not have this but I do say, 
don’t have it in its present form. I 
do not think it is the intention of the 
persons who framed this measure 
that this kind of blanket power of 
depriving without public purpose 
should be there.

Then, we have 31A  (b) and (c).

"‘the extinguishment or modifi­
cation of any rights in estates or 
in agricultural holdings, or the 
maximum extent of agricultural 
land that may be owned or occu­
pied by any person and the 
disposal of any agricultural land 
held in excess of such maximum, 

whether by transfer to the State 
or otherwise__ ”

So far as these are concerned, I 
think we should categorically provide 
for a public purpose. No one of us is 
against this kind of legislation where 
a public purpose has to be subserved. 
But, in its present form it means that 
under (b) and (c), certain things 
can be done although they have no 
relation to any public purpose. The 
Supreme Court may or may not 
Import the condition of public purpose. 
But when we are holding out that 
the purpose is som e. kind of social 
legislation, obviously, it w ill be used 
to advance some public purpose. Why 
should ,we not categorically say that 
these things should be done and we 
are excluding compensation? But, let 
us at least say that these things should 
be done for a public purpose.

So far as (d) is concerned, 
namely, the acquisition or requisition* 
ing of any immovable property for 
the relief or rehabilitation of persons 
displaced frqm their original place 
of residence, no one questions the 
laud*able motive in this. But, we 
cannol achieve that commendable 
purpose by doing something which is 
not commendable. Under this present 
provision in its unqualified form, the 
public purpose is there and you are 
going to rehabilitate somebody. la m  
not talking of the Birlas and the 
Dalmias. But there may be a very 
poor man and in its present form it 
is just possible that that poor man’s 
house— ^however small or poor he may 
be— can be taken in order to rehabi­
litate some person. We may put some 
qualification to it, that only the house 
of persons who enjoy a certain income 
can be taken. There may be 
some kind of qualification. 
In its present blanket power, it will 
leave power in the hands of the State 
to confiscate property of people who 
are poor. It is for a worthy purpose 
but the procedure would not be 
acceptable.

Then, there is (h), the extinguish­
ment or modification of any rights of 
managing agents, managing directors, 
directors, managers or shareholders 
of companies. I am not dealing with 
the managing agents and those peo­
ple. These represent the vested in­
terests and somebody else can hold 
the brief on their behalf, the Com­
munist lawyers, perhaps. But the re­
prehensible feature is this. The rights 
of the shareholders can be extinguish­
ed or modified. There is no qualifi­
cation of public purpose. However 
small the shareholder may be, how­
ever humble or poor he may be, with­
out any qualification as to public 
purpose, without any reason, his 
rights in the shares can be either ex­
tinguished or modified. I do not think 
that is the intention. But, here again, 
we are not questioning anyone's in­
tention. It is a question of what 
powers we are giving under the Con­
stitution. If we do not intend that 
Fmall shareholders, poor people should
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have tiheir rights extinguished or 
taken away, then we should cate­
gorically provide for it in this;

I have to say this. I am not oppos­
ing all the proposed amendments. 1 
am only trying to point out certain 
lacunae and 1 say that we should 
make provision in the Joint Com­
mittee for preventing confiscation, at 
any rate, in respect of the not over- 
wealthy classes. There is also this 
consideration to be made that in its 
present form we are sanctioning the * 
expropriation in a blanket manner. 
What is going to happen to the in­
centive to hard work? The Prime 
Minister is always telling us— and 
quite rightly— that we must work 
hard. It may be good philosophy to 
say that we should work hard. People 
do not work hard in a vacuum. They 
do not work for the sake of work­
ing hard. They work hard because 
they want to achieve something. If 
tomorrow I felt that the results of my 
working hard, the house that I am 
building by working for 16 hours a 
day sometimes, the shares that I am 
acquiring, all that can be expropriat­
ed, the whole incentive to hard work 
in this country will be destroyed. But 
that is not the purpose of this amend­
ment and that is why I suggest 
that we should bring in the necessary 
qualifications to this amendment. We 
do not want to destroy the incentive 
to hard work in this country. We 
do not want to take away the shares 
of small men. We certainly do not 
want to confiscate the house or pro­
perty of a poor man. It is all permis­
sible in its present form. My objec­
tion is basic one in the sense that I 
do not say that the Constitution Is 
absolutely sacrosanct; no; but. we 
have to apply our minds to the Con­
stitution pari passu the developments 
as we find them taking place. But, 
still we have got to remember this 

basic idea. There are two basic ideas 
which underlie any civilised society. 
The first one is the rule of law. And, 
the rule of law predicates that it is 
the courts that must ultimately be

tlie interpreters of the law and the 
guardians of the rights of the indivi­
dual. We must be very careful when 
we are seeking to erode the rule of 
law. That erosion must be to the 
minimum extent. We are dealing 
here with the jurisdiction of the 
courts. It should be the duty of every 
one of us to see we erode to the 
minimum extent necessary. (Inter­
ruption). Whart else are we doing? We 

are not only eroding but we are 
abrogating the fundamental rights as 
far as these amendments are con­
cerned. Articles 14 and 19 are abro­
gated. That places an inescapable duty 
not to accept it blindly, but to 
analyse it. I do not think any one 
wants to stand in the way of social 
welfare legislation, but let us analyse 
every provision and see whether that 
provision or part of it is absolute­
ly essential. My friend Mr. Asoka 
Mehta or my friend Mr. Mukerjee—  
I think it was Mr. Mukerjee— ques­
tioned the motive of the Prime Minis­
ter. He said that the Prime Minister 
was running with the hare and hunt­
ing with the hound, or perhaps my 
friend, Shri Asoka Mehta, said so. 
These kind of remarks are not only 
gratuitous but unworthy. We tend to 
be overborne by all these dogmas. 
Some people do not like pointing to 
other countries, but what has been 
done in Britain? They have achieved 
a Welfare State and they have achiev­

ed it by striking a balance between 
the welfare of the masses and respect 
for the rule of law and, above all, 
respect for fundamental liberty, and 
that is the balance I am asking this 
House to strike. I am not saying that 
we should not achieve a Welfare 
State in this country, but we must not 
achieve it by short-cuts and we 
should not achieve it at the expense 
of eroding the rule of law and at the 
expense of a gratuitous abrogation 
of liberty of the citizen. That is the 
plea that I am making for securing 
your objective of a Welfare State by 
maintaining the paramountcy of the 
rule of law and also your fundamen­
tal rights.
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Dr. KrishiiMwanil (Kancheepu- 
ram ): I believe all sections of the 
House are overwhelmed by the im­
portance of the Constitution (Fourth 
Amendment) Bill that has been moved 
by the Leader of the House. Outside, 
a great controversy is raging over 
certain aspects of the Constitution 
(Amendment) B ill and it would be 
worthwhile if we met the criticisms 

that are voiced outside and find out 
what justification is there for them. 
The criticisms fall under three heads; 
What is the need for amending the 
Constitution within five years after 
its inauguration? How were the Con- 
stitution-makers proved to be wrong 
within a brief span of five years? 
What would be its consequences from 
the point of view of promotion of 
social reform, growth of private en­
terprise, industrial initiative and pri­
vate property?

To understand the present amend­
ment, it is. necessary to undertake a 
brief legislative history of the pro­
visions relating to property and ac­
quisition of property. Articles 31(1) 
and (2) are a faithful reproduction 
of sections 299(1) and (2) of the 
Government of India Act of 1935. 
The Constitution-makers were aware 
of the rights of property and though 
they attached great sanctity to such 
rights, they did not consider them to 
have an absolute value. They took 
into account the law on the subject; 
they took into account the decisions 
that had been given by the Privy 
Council on cases arising under sec­
tions 299(1) and 299(2) and they 
probably considered that such deci­
sions formed part of the corpus of 
the law of eminent dpmain. Indeed 
in 1946, a case went up before the 
Privy Coupcil involving the ex­
tinguishment and modification of the 
rights of the Oudh Talukdars, and 
Lord Wright, in his judgment, says 
--«nd I believe it is worthwhile quot­
ing it:

‘‘The appellant' relies on cer­
tain express provisions of the 
Government of India Act, section 
299, which provides that no 
person shall be deprived of his

property in British India save by  
authority of law and that neither 
the Federal nor the Provincial 
Legislature shall have power to 
make any law  authorising the 
compulsory acquisition of land 
for public purposes save on the 
basis of providing for payment of 
compensation. But in the present 
case there is no question of con­
fiscatory legislation. To regulate 
the relations of landlord and 
tenant and thereby diminish 
rights hitherto exercised by the 
landlord in connection with his 
land is different from compul­
sory acquisition of the land.”

Lord Wright has given this decision 
at a time when there was no freedom 
here, at a time when the concept of 
a secular Stale or a Welfare State 
was not in the air, and it was, 1 
suppose, assimied by the Constitution- 
makers that the Supreme Court in 
interpreting article 31(1) and (2) 
would probably take into account the 
decisions of the Privy Council. It is 
not for me to question the interpreta­
tion of the Supreme Court, but cer­
tainly the consequences of such an 
interpretation have to be taken into 
account by the Legislature. The 
Supreme Court in its anxiety to 
give a more extended meaning to 
the bundle of rights of property, 
has ventured to suggest that any sort 
of modification or extinguishment will 
involve compensation. It would have 
made social legislation impossible. It 
would have put us into very great 
difficulties and from the point of view 
of the present legislation, what is 
important to realise is that section 
(2A) which is put in here in this 
amending Bill is nothing else but a 
reversion to the old principles enun­
ciated by Lord Wright when he pro­
pounded that decision in the Privy 
Council. There is nothing revolu­
tionary about it. Listening to my 
friend who preceded me, I began to 
wonder whether he was acquainted 
with the past development of case law 
on the subject. I wondered whether as 
a result of the freeing o f the Supreme 
Court from the fetters of appeal to
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the Privy Council, we had not possi­
bly gone to the other extreme of it. 
Indeed, if the truth can be told, there 
is nothing else but a reversion to the 
original interpretation which was hit 
wpon previously by the Constitution- 
makers. I do not think that there need 
be any cause for alarm. I .am men­
tioning this point because there is a 
tendency in certain circles to rouse 
a  great deal of controversy over any­
thing American. It is no use going to 
the Australian Constitution. Those of 
us who know anything of the Austra­
lian Constitution realise that so far 
police powers are concerned, that is 
the last Constitution to which we shall 
go. It is something if we went to the 
American Constitution where there is 
the question of police pow«?r, but 
before I consider this question at some 
length, I should like broadly to aum- 
marise only two or three powers 
which are inherent in any sovereign 
State. They are eminent domain, police 
power and taxing power. Police power 
and taxing power, as everyone knows, 
do not involve the payment of any 
compensation at all; they are inherent 
in sovereignty and they are exercised 
by the State for promoting certain 
beneficial purposes. Some brief ex­
cerpts from the judgment of the 
Supreme Court of the U.S»A. may 
possibly give an impression of the 
magnitude and the extent of the police 
power. In a classic case it has been 

stated that the extent of the police 
power is not susceptible of circum­
stantial precision. It extends not only 
to regulations which promote public 
health, morals and safety, but to those 
which promote the public convenience 
and the general prosperity. Govern­
mental power must be flexible and 
adaptive, but the police power has its 
limits and must stop when it en­
counters the prohibitions of the 
Federal Constitution. The other is the 
description of the quality of the police 
power. The essential quality of the 
police power, which ha:; been referred 
to by Justice Holmes, as a govern­
mental agency is that it imposes upon 
persons and property burdens designed 
to promote the safety and welfare of

the general pufellc/ lt  may be thought 
that if We too extended the meaning 
of^^olice po^er, it would overlap and 
swallow the power of eminent domain. 
The great problem is t q , reconcile the 
claims of eminent domain with those 
of iwlice power and that ,is. the func­
tion which the Constitution (Amend­
ment) Bill seeks to perform. Although 
there are certain criticisms of detail 
which might be n;iade. I think, on the 
Yfhole, it has succeeded in the objec­
tives which it h^s, put forward. I 
should like to point out as a prelimi 
nary that if we have an extended 
meaning given to the power of emi­
nent domain, , no . social legislation 
would be. possible. If it is suggested 
that everything which is deprived 
shDJid be foUowed by compensation 
an I c ompensation should be on market 
principbs, no social welfare legisla­
tion can be promoted. ' On the other 
hand, if we exercise the police pow^ 
and say that everything that is done 
by police power does ndt involve com- 
pen.sation, that might lead to a com­
plete denudation of interpretation and 
thrift on which we rely. I therefore 
feel that the artibit of police jJbWer 
is something which has to be deter­
mined. My hon. friend Shri N. C. 
Chatterje^ who is not here said that 
it had been determined by the 
Supreme Court. I venture to differ 
from him. Decisions on the ambit of 
police power have been most conflict­
ing and confusing. In the ChitaranJ 
Lai case which came up in 1951, the 
judges of the Supreme Court held on 
the very same facts that it was a 
reasnnable restriction and that it was 
in the public interest and that no com- 
pensj^tion need be paid for the manage­
ment being taken over by the Govern­
ment. I dp not want to go into the 
merits bf that decision but th  ̂ fact of 
the matter is that on these facts they 
considered it as an exercise of police 
power. Within three years, the 
Supreme Court reversed the decision 
and held the view that any depriva­
tion of property other than those 
authorised under article 81(5) was 
tantamount to acquisition and there­
fore compensation should be paid. I
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want to ask my friends who have 
made the point that we should respect 
the judgment of the Supreme Court, 
whether the time has not come for 
the legislature to step and clarify the 
ambit of police power. If within three 
years, the Supreme Court can give 
two conflicting decisions on precisely 
the same facts, who is to intervene 
except the legislature and if the legis­
lature has sufficient numbers and in­
fluence to promote a constitutional 
amendment, why should not a consti­
tutional amendment be promoted in 
this House? I believe that in all these 
matters the latter decision of Justice 
Mahajan is accepted; I am not going 
into the interpretation of article 31(1) 
and (2). Judges are of course the final 
authority on the methods of interpre­
tation to be adopted. But the con­

sequences of that interpretation would 
have been absolutely disastrous from 
the point of view of development of 
society. If it is considered that a depri­
vation of property other than those 
which fall under article 31(5) should 
be compensated in every case no social 
welfare legislation, no social progress, 
would be possible. Everything would 
be held up. In the long run even the 
private property which our hon. friends 
seek to jnrotect will have to pay for 
it by facing complete destruction at 
the hands of revolutionary chaos. It 
is a point which has to be taken into 
account and therefore from the point 
of view of amending this Constitution, 
we have to consider what exactly we 
ought to do. The constitutional amend­
ment has to envisage the defining of 
the police power of the State and at 
the same time providing for the co­
existence of the power of eminent 
domain. How is the co-existence of 
the power of eminent domain pro­
vided in the present apiendment? I 
should like briefly to refer with your 
permission to two chapters which are 
of vital importance in this Constitu­
tion. They are the Chapters on Fimda- 
mental Rights and Directive Princi­
ples. I agree that in the event of a 
conflict between fundamental rights 
and directive principles, the funda­
mental rights being Justiciable should 
necessarily prevail over directive

716 LSD.

principles. But it ought to be the 
aim of statesmanship and it ought 
10 have been the aim of the 
judiciary— and this is not said as a 
criticism— that w>ien the directive 
principles form part of the State, both 
should have been taken together, read 
together and given an interpretation 
so that a harmonjsation of the two 
was possible. While I agree that the 
fundamental rights cannot be whittled 
down, at th« same time the purpose 
cannot be achieved by treating the 
directive pwnciples as things of no 
consequence at all. It is here that I 
should like you to remember that we 
have to harmonise the directive princi­
ples with the fundamental rights, if  
the attainment of the directive princi­
ples is jeopardised by the fundamental 
rights, or by a construction by courts 
of law which tend to think that the 
directive principles are things of no 
consequence, then the legislature 
should intervene to prevent such 
destruction for they are essential part 
and parcel of the Constitution. At the 
same time I should like to suggest 
that fundamental rights, if they are 
to be curtailed, have to be curtailed 
to an absolutely necessary minimum 
for the purpose of giving * ŝcope to 
the directive princij^les. How has this 
been done? For, it is obviously of 
great importance to know what exactly 
the limits are, the extent to which 
fundamental rights are curtailed to 
determine the amplitude and tli« 
ambit of the police power which has 
been assumed under article 31 A. I 
do not know whether my hon. friends 
realise that the present legislation is 
a constitutional innovation of a rare 
type because in seeking to harmonise 
the fundamental rights with the direc­
tive principles the legislation has laid 
down the ambit of the police power in 
well-deflned categories in article 31 A. 
The categorisation of police power is 
an innovation in Constitutional law. 
It is quite different from what it is in 
the United States of America. Such 
categorisation gives scope for the 
exercise of police power and at the 
same time keeps it within well-deflned 
limits as is quite proper and as is in
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conformity with the doctrine of co- 
eadstence of the power of eminent 
domain. I should like to point out that 
except for one special clause all the 
police powers are exercisable with 
direct reference to the directive princi­
ples. The law passed by the legislature 
under the enabling provisions given 
in this constitutional amendment must 
conform to the requirements laid 
down* in categories. Who is to judge 
whether the legislation conforms to 
the requirements laid down in a cate­
gory or categories? Obviously the 
legislature cannot be the final judge of 
the validity of a law that has been 
passed. The courts of law are un­
doubtedly precluded from going into 
questions of compensation. But they 
are not debarred from examining the 
validity of a law; whether a parti­
cular law falls within the category of 
police powers or not is vouchsafed to 
the legislature under the present Con­
stitutional amendment, I therefore feel 
that the doctrine of ousting of Jurisdic­
tion of the courts of law that have 
been advanced with so much force by 
my hon. friends here is not really 
aw>ropriate and does not really go to 
the heart of the matter. I believe that 
when you consider the question 
thoughtfully, you will find that the 
courts of law have got full jurisdiction 
to go into this matter of what the 
ambit of legislation is, to find out 
whether a particular law falls within 
the ambit of police power and in what 
category and also to realise how far 
that particular power has been 
exercised. Indeed the very fact that 
the courts are precluded from going 
into the question of compensation and 
there is immunity of attack on that 
score gives a greater function and a 
greater scope to courts of law to go 
into all these matters of legislation 
to And out whether it is really within 
the police power and also to vindicate 
whether the law has been passed bona 
flde. Therefore, from this point of 
view, the courts of law have a right 
to examine the chief criteria on 
which the legislature passes particular 
enactments. Nobody is precluded from 
examining such legislation. I think it

18 a very healthy and salutary check 
on the legislature. Otherwise, we will 
have the ca»e of legislatures being 
tyrannical in many instances and 
really attempting to swallow up and 
use these powers where they should 
not be used and then making it very 
difficult for people to survive. I pre­
sume that courts of law will go into 
the legislative hi^ory of particular 
enactments and the reasons that the 
legislature had for enacting them and 
this will be taken into account when 
the validity of the measure is called 
into question in courts of law, I am 
satisfied that courts of law will have 
a very great power,
4 P.M.

There is one matter on which I am 
not fully convinced. Supposing for 
instance the legislature through in­
direct means tries to promote that 
which it is not allowed to promote by 
direct means. Well, the courts have 
the power. Some "people hold the view 
that the doctrine of colourable legis­
lation can be invoked in this connec­
tion and the legislation can be struck 
out on the ground that it is colour­
able. But “those who have studied 
Canada’s constitutional law would 
realise that the doctrine of colourable 
legislation was invoked only for the 
purpose of finding out whether a parti­
cular legislation fell within the com­
petency of one State or the other, I 
however feel that there is nothing to 
debar our courts of law from going 
into this matter and striking out a 
legislation if it is mala fide and not 
boTia flde. No one need think, or no 
one need assume, as some of 
my friends have suggested, that 
if the legislation is immune from 
the attack on the ground of not 
giving compensation, courts of law 
would be reluctant to intervene. In­
deed the Bihar Zamind'ari Act was 
struck out on the ground that the com­
pensation was of an illusory charactcr 
and therefore, the courts were pre­
cluded from goitig into the adequacy 
of compensation. But there was 
nothing to prevent them from enter­
ing and taking a detailed analysis Of
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how this legislation should be permit­
ted. Tliere is also this particular mat' 
ter which I would! recommend to the 
Joint Committee to really go into. 
While I am sure that full power has 
been given to the courts, yet it may 
be necessary to have, from the point 
of view of abundant caution, a clari- 
ftcation making these powers even 
more explicit; not that the jurisdiction 
of the court wi»Il iJe increased by mak­
ing such a clariflcation, but that it 
would be a warning to the legislature 
to keep within well-defined limits and 
to exercise police power according to 
the directive principles which is really 
made the object of this legislation.

I referred a few minutes ago, 
Mr. Chairman, to the fact that there 
was one sub-clause in this particular 
Bill to which I look strong exception. 
I should like, with your permission, to 
read it out and then give my observa­
tions on it. I refer to. clause (e).

Sub-clause (e) reads:
“the acquisition or requisition­

ing for a public purpose of any 
land, buildings or huts declared 
in pursuance of law to constitute 
a slum or of any vacant or waste 
land or”
Now, I can understand the acquisi­

tion or requisition for the public pur­
pose of any land, buildings or huts 
declared in pursuance of law to con­
stitute a slum; that falls under Direc­
tive Principle, article 38, 39(c) or 46. 
But, what I cannot understand is the 
presence of vacant land. Waste land 
also I can understand because that 
should be utilised for a beneficial pur­
pose. The Statement of Objects and 
Reasons is explicit in this matter, but 
unfortunately the draftsmanship seems 
to have been poor. It has been pointed 
out in the Statement of Objects and 
Reasons that the proper planning of 
urban and rural areas require the 
beneficial utilisation of vacant and 
waste lands and the clearance of slum 
areas. How has this beneficial pur­
pose been actually specified in the 
sub-clause? Vacant land here seems to 
be an inter-loper. For instance, 
according to the Bill as it stands.

vacant land can be acquired in flagrant 
contradiction of the directive princi­
ples. Whereas we have tried to hedge 
in all the other things with reference 
to directive principles, I do not think 
we have done the same thing in the 
case of vacant land. One may assume 
in the distant future that on a certain 
occasion vacant land might be requisi­
tioned purely for the purpose of build­
ing houses for government officials.

Shri Gadgil: That is not requisition­
ing; that is ‘acquisitioning'.

Dr. Krishnaswami: That, parti­
cularly, is not in conformity with the 
directive principles or in conformity 
with the social welfare State which 
we have in view. Therefore, what I 
do suggest is that the Joint Com­
mittee should consider qualifying this 
word as ‘vacant arable land* or ‘vacant 
land taken over for the purpose of 
building a township’ or ‘for the pur­
pose of building houses for the 
economically weak’ or something like 
that which is found in the directive 
principles, article 46. That would give, 
for instance, the real scope and ambit 
of this power. If it is left as it is, it 
may be most arbitrary. My friend is 
shaking his head. There is no use of 
my friend shaking his head. He has 
after all to visualise the contingency 
which might occur a few years hence. 
When we think of constitutional 
amendments we must think of possi­
bilities which would ensure say 10 or
15 years hence.

Acharya Kripalani (Bhagalpur eum 
Pumea): Has he not got the right to 
shake his head?

Dr. Krishnaswami: If he has got a 
right to shake his head then I have 
got the right to comment on his shak­
ing his head and my hon. friend has 
the right to comment on what I have 
commented.

Shri Jawaharlal Nehru: And to 
further shake his head.

Mr. Chairman: I would like just
point out to the hon. Member that in 
sub-clause (e) we have got ‘acquisi­
tion or requisitioning for a public 
purpose*.
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Dr. Krishnaswami: I am indebted to 
you, Mr. Chairman, for pointing out 
‘public purpose*. That ‘public purpose’ 
is teo general, whereas in the case of 

other items you will find ‘public pur­
pose’ on any land, buildings, or huts 
declared in pursuance of any law to 
constitute a slum...

Mr. Chairman: ...or of any vacant 
land etc. So, ‘public purpose* is appli­
cable to both.

Dr. Krishnaswami: ‘Public purpose* 
is too general. It is always ti> be 
found in every one of the sub-clauses.

Shri Frank Anthony: No.

Dr. Krislinaswami: I will tell you.

Mr. Chairman; If it is too general for 
land, huts etc., it is similarly so with 
regard to waste or vacant land.

Dr. Krishnaswami: I should like to 
say that it can be, but I should like to 
point out that the acquiring of vacant 
land with the intention of giving 
effect to the directive principles 
should not be there. That is exactly 
my doubt in that matter and courts 
of law would be handicapped because 
they cannot resort to the doctrine of 
separating certain clauses from the 
Constitution and striking them out as 
void as they are part of the supreme 
law. It may also give a very arbitrary 
power to the executive and it is totally 
out of harmony with the purpose of 
categorisation of police power which 
has been attempted. Of course, if my 
hon. friends in the Joint Committea 
want to define those categories even 
more precisely, like giving amplitude 
to the legislature to legislate on this 
matter, that would be welcome, but 
on general grounds, I hold the view, 
Mr. Chairman, that this is a legisla­
tion which is perfectly in keeping with 
the modem times and which I think, 
subject to certain amendments, would 
constitute a milestone in the history 
of our Parliament. It was Lord Action 
who pointed out in a classic passage 
which I would bring to the notice of 
the House and which is worth quoting 
and remembering even by thbse who 
believe in a mechanistic society ruled

by the principles of dialectical mate­
rialism: “The fate of every democracy, 
of every Government based on the 
sovereignty of the people depends on 
the choice it makes between these 
opposite principles: absolute power on 
the one hand and on the other, the 
restraint of legality and the authority 
of tradition” . I believe that in this 
particular enactment, this legislation 
seeks to canalise th^demands of econo­
mic and social change and it seems 
to make it possible while preserving 
the restraint of legality and the 
authority of tradition. The absolute 

power of a democracy can be a for­
midable tyrant precisely because there 
are no prior claimants to power, but 
in this constitutional amendment it 
has been placed under valuable legal 
sestraints essential for the continuance 
and growth of a secular democracy.

Shri C. C. Shah: This is a very im­
* portant Bill and it becomes necessary 

for us to satisfy ourselves as to the 
absolute necessity of it before we can 
give our consent. It deals with the 
amendment of Fundamental Rights 
and amendment of Fundamental 
Right relating to property. There­
fore, it calls upon us to re-examine 
or to reapproach the Right to Pro­
perty guaranteed under the Constitu­
tion.

This amendment has become neces­
sary by reason of certain interpreta­
tions put by the Supreme Court on 
articles 19 and 31 and in order to be 
able to judge exactly the necessity 
for this amendment I would take the 
time of the House, a little, to give a 
brief summary of some of those 
cases which have necessitated this 
amendment. Shri N. C. Chatterjee 
referred at length to the Sholapur 
case and he thought that we were, by 
over-ruling the Sholapur case, 
disrespect to the Supreme Court. 
I submit that there is no question of 
any disrespect to the Supreme Court. 
It is a wrong approach to say that 
any amendment of the Constitution is 
a disrespect to the Supreme Court. We 
are entitled to amend the Constitu­
tion if we find that either the inter­
pretation put by the Supreme Cou; I
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is wrong or that it does not carry out 
our intention. Therefore, it would be 
wrong to say that there is any con­
flict between the judiciary and the 
legislature in the amendment which 
we are making. In fact, the judiciary 
has a very important place in our 
Constitution. But, the legislature has 
an equally important place in our 
Constitution, perhaps, a more im­
portant place. Therefore, while we 
respect all the importance which is 
given to the judiciary, we refuse to 
be told what we can and we cannot 
do. Therefore what I wish to point 
out is that the interpretation of the 
Supreme Court on article 31 is very 
wide. ’

My hon. friend Shri N. C. Chatterjee 
took exception to two statements in 
the Statement of Objects and 
Reasons. 1 point out that that 
exception was entirely wrong and 
that the statements in the Statement 
of Objects and Reasons is a correct 
statement of the interpretation 
01 the Supreme Court’s judg­
ments. I shall take up the Sholapur 
case first. I shall only summarise 
the facts as given in the judgment of 
Justice Fazl Ali. It is one of the 
largest mills in Asia employing 13,000 
employees. It suddenly stopped work­
ing in August 1949. A situation was 
created by which the closure of the 
mill meant a loss of 25 lakh yards of 
cloth and l i  million yards of yam  
per month, and unemployment of
13,000 people. The shareholders of 
the company petitioned to the Gov­
ernment of Bombay to investigate 
into the affairs of this company and 
the management by the Board of 
Directors and by the managing agents. 
Two competent inspectors* were 
appointed. Both the Inspectors’ re­
port revealed certain astounding facts. 
Throughout the midi had been gros­
sly mismanaged by the Board of 
Directors and the managing agents. 
They have also revealed that the 
persons who were responsible for the 
mismanagement were guilty of cer­
tain acts of omission which brought 
them under the purview of the law.

That was the position. What was the 
Government to do? The shareholders 
petitioned to the Government to take 
action in the matter. The sharehold­
ers were helpless. They could n o t do 
anything because the managing 
agents held the majority of the shares 
and therefore the controlling interest. 
The minority of the shareholders who 
were being ruined by the gross mis­
management by the managing agents 
applied to the Government to take ac­
tion. The Government intervened. 
What did the Government do? A ll 
that the Government did was to take 
over the management in the interests 
of the company itself. Government 
sought to derive no benefit out of the 
management. It is true that the Gov­
ernment removed the Board of Direc­
tors because the Board of Directors 

was guilty of mismanagement. It is 
true that the Ordinance removed the 
managing agents because they were 
guilty of mismanagement. It is true 
that the Government deprived the 
shareholders of their right to vote 
because the controlling interest in 
the shares was held by the managing 
agents. The minority of the share­
holders were helpless. So, an Ordi­
nance became necessary because of 
the situation that had arisen. The 
action which the Government took 
was to continue supply of an essential 
commodity and prevent unemploy­
ment.

A  shareholder applied to the 
Supreme Court for a declaration that 
this Ordinance was invalid and void. 
He attacked it on two grounds: 
firstly, that it was a discriminatory 
piece of legislation because it applied 
only to one company and not to other 
companies. He also attacked it on the 
ground that it deprived him of his 
rights as a shareholder and no com­
pensation was paid to him. Three 
Judges of the Supreme Court came to 
the conclusion that it was not a dis­
criminatory piece of legislation. But 
Mr. Justice Fazl A li was at pains to 
point out that Government could not 
have done anything In the circums­
tances which ex lst^  and that the 
Government did the right thing. Mr. 
Justice Patanjali Shastrl, as he then
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was, thought that there was hostile 
discrimination. That was his judg­
ment. But, the majority view was 
different and they threw out that 
petition. Another shareholder filed a 
suit again for a declaration that the 
Ordinance, and the Act passed there­
after, were invalid. The J.udges of 
the Supreme Court came to the un­
animous conclusion that the Act is 

invalid and that the Ordinance is 
invalid because it deprived the share­
holders of their right and it deprived 
the company of its management and 
therefore, th\>ugh it was a regulatory 
pi<ece of legislation, although the Gov­
ernment neither acquired nor requi­
sitioned the property nor derived any 
benefit, they said that taking posses­
sion amounted to acquisition or re- 
quisi*tioning and therefore deprivation 
of property and therefore compensa­
tion must be paid. Compensation is 
to be paid to whom? The property re­
mained the property of the company. 
The shares of the shareholders re­
mained the shares of the shareholders. 
The benefits derived out of the manage­
ment of the company went to the 
shareholders. Compensation for what, 
to whom?

Shrl Gadgil: For mismanagement.
Putting a premiimi on mismanage­
ment.

Shri C. C. Shah: Yes. Justice
Mahajan in his judgment says that 
Ihe mismanagement is not a vice 
peculiar to this company, nor good 
management the virtue of all other 
companies. According to that logic, it 
W9S wrong to take action against one 
company which was grossly mis­
managed unless we take action 
against all companies which were 
mismanaged.

This suit was tried by Shri Bhag- 
wati, Judge in the Bombay High 
Court. He held that the Ordinance 
was valid. On appeal. Chief Justice 
Chagla and another Judge came to 
the conclusion that the Act and the 
Ordinance were valid. The Judges of 
the Supreme Court came to a different 
conclusion and held that the Ordi­
nance was invalid. Four years after 
we passed that Act, we were called

upon to hand back the company to the 
same managing agents. This is one 
judgment that calls for this amend­
ment.

The second judgment which calls 
for this amendment is that in Saghir 
Ahmed versus the State of U.P. in 
which the U.P. Government passed 
the U. P. Road Transport Act and ac­
quired the monopoly of the Delhi 
Bulandshahr route. The Government 
did not grant permits to private bus 
owners and exclusively reserved to 
themselves the right to ply their own 
State buses over that route. There 
was a petition challenging that Ordi­
nance on the ground that it was void 
because it abrogated the right of trade 
and profession conferred under 
article 19(1) (g) of the Constitution. 
The Allahabad High Court came to 
the unanimous conclusion that it did 
not offend that provision, that it did 
not also amount to any deprivation of 
property under article 31 and so the 
Ordinance was valid. The Supreme 
Court came to a different conclusion 
and it may not be irrelevant to read 
a passage from the judgment of Jus­
tice Mukerjea. He says:

**It is not enough to say that as 
an efficient transport service is 
conducive to the interests of the 
people, a legislation which makes 
provision for such service must 
always be held valid irrespective 
of the fact as to what the effect 
of such legislation would be and 
irrespective of the particular 
conditions and circumstances 
under which the legislation was 
passed. It is not enough that the 
restrictions are for the benefit of 
the people, they must be reason­
able as well and the reasonable­
ness would be decided only on a 
conspectus of all the relevant 
facts and circumstances."
He went on to say: •

‘I n  the present case we have 
absolutely no materials before us 
to say in which w ay the 
establirfiment of the State mono­
poly in regard to road transport 
service in particular areas would 
be conducive to the general wel­
fare of the public.”
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He held that merely because the 
private bus owners were not granted 
permission to run buses, though their 
buses remained their property and 
none of them were acquired or re­
quisitioned, it was deprivation of 
property within the meaning of article 
31 because they were prevented from 
doing their business which was their 
property, and therefore without com­
pensating them for deprivation of 
their property, you cannot acquire 
the right of running buses on that 
route.

The third judgment was in Bella 
Banerjee’s case. The Government of 
West Bengal in order to acquire cer­
tain lands for rehabilitating displaced 
persons from East Bengal passed a 
legislation. The amount of com­
pensation which they fixed was on 
the basis of the market value of the 
land as on 31st December 1946. The 
legislation was passed in 1948. The 
Supreme Court held that because you 
are ante-dating the market value by 
two years, you are paying them some­
thing less than the full market value 
under article 31(1), and 31(2) and 
unless you* pay the full market value 
you cannot acquire or requisition any 
property. '

Shri Gadgli: There is no reference 
to market value.

Shri C. C. Shah: No. I need not 
read the judgment of Shri Patanjali 
Sastri and take up the time of the 
House.

Then there was the case of Subodh 
Gopal Bose in which one man pur­
chased a certain village in a district 
and under an Act of 1859 of the West 
Bengal Government, he was entitled 
to annul the under-tenures and 
under-tenanciee. That was an 
Act of 1859. The circumstances in 
1948 were entirely different. When 
that man began to evict the imder- 
tenurers and under-tenants the 
West Bengal Government found them­
selves in a hard situation, and so 

they passed an Act to prevent such 
evictions. The Bengal High Court 
came to the unanimous conclusi<m that

this was a violation of article 19( l)( f) . 
The Supreme Court came to the con­
clusion by a majority of three to two 
that article 19(1) (f) had no appli­
cation to the facts of the case, but 

that article 31(1) applied, but that 
it was a reasonable restriction and 

would not amount to deprivation, and 
therefore it was valid.

Now, what is the situation which 
w e face? The situation which we 
face is this: that in this imcertainty 
and conflict of judicial decisions on a 
matter of such vital importance as 
relating to property rights, when we 
are undertaking large-scale social 
w elfare legislation, are we to leave it 
to the uncertainty of judicial decisions 
for all time to come, or, are we to do 
something about it in order that such 
uncertainty and the delay attendant 
upon it may not interfere with our 
important legislative programme. 
That is the real issue, and to say that 
w e are doing something expropriatory 
and something totalitarian or this, 
that or the other, does not come into 
the picture at all. Because, the 
position is, according to the decisions, 
firstly, that full market value must be 
paid in every case. Well, w e may be 
able to pay full market value in some 
cases, but we cannot afford to pay in 
all cases. The second thing is that 
the Judges have held that even though 
the provisions are merely regulatory, 
such regulatory provisions may be of 
such a substantial character as to 
amount to deprivation of property. 
There are several Acts which contain 
similar regulatory provisions. For 
instance, in the Insurance Act we have 
provided that if  the Insurance com­
pany is mismanaged, Government can 
appoint an Administrator. In fact, in 
Bombay, two such insurance com­
panies are being managed by an 
Administrator. We have certain pro­
visions under the Railway Companies 
Emergency Powers Act. We have 
also similar powers under the Lunacy 
Act, the Court of Wards Act etc., in 
which the Government takes over 
management in certain circumstances. 
These are all regulatory ^covisions in 
which there is neither acquisition or 
requisition. In the Ovraiicftdaa c u e
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the Attorney-General advanced the 
argument that iX this view that regu­
latory provisions can also amount to 
deprivation of property and therefore 
compensation must be paid for that 
right was taken, all this legislation 
would be invalid, and Mr. Justice 
Mahajan has given us enough notice 
in these words:

“These illustrative pieces of 
legislation to which the learned 
Attorney-General made reference 
may well have to be judged in 
the light of these observations 
when occasion arises.”

So that, unless we take some action 
now, if anybody challenges any of 
these pieces of legislation, the Supreme 
Court may, by virtue of the decision 
in the Dwarkadas case, come to the 
conclusion that even these regulatory 
provisions are bad.

Then, the third position is: what is 
deprivation of property? Mr. 
Chatterjee took exception to the 
Statement of Objects and Reasons 
stating that we have misread, so to 
say, the judgment of the Court. I 
will only read the judgment that Shri 
Patanjali Sastri gave which make* 
it quite clear that in every case the' 
Judges refuse to lay down a general 
principle. Now, for example, take 
the case of the Sholapur Mills. In 
that Mr. Justice Mahajan says:

‘‘In my judgment, in the deter­
mination of all such cases no 
abstract standard or general rule 
can be laid down and the question 
is really one of degree and hence 
its determination depends on the 
facts of each case. In these 
circumstances, what is to be 
determined here is whether the 
provisions of the Ordinance have 
not overstepped the limits of 
social legislation and whether 
they do not come within the ambit 
of article 31(2 .̂”

And then he held that they had 
overstepped the limits of social legis­
lation and control and therefore it was 
bad.

So that, in every case where we 
pass a law restricting the right of 
enjoyment of property or a law 
restricting certain rights of property, 
it will be the Judges of the Supreme 
Court who decide whether in  that 
particular case, on the facts and 
circumstances of it, it amounts to 
deprivation and therefore compensa­
tion must be paid, and therefore 
whether the Act must be declared to 
be invalid or whether it is not 
deprivation.

A ll these things were most carefully 
considered when we drafted the 
fundamental rights. These difficulties 
are inherent in every legislation where 
judicial review is permitted. And, 
after an exhaustive examination of the 
difficulties of defining fundamental 
rights and the limits within which 
they can be exercised. Sir B. N. Rau, 
in a very illuminating book called 
“Constitutional Precedents*’ which was 
given to the Members of the Consti­
tuent Assembly, concludes thus:

‘*We are now in a position to 
realise some of the difficulties of 
the problem of fundamental 
rights. To enunciate them in 
general terms and to leave it to 
the Courts to enforce them w ill 
have the following consequences:

(1) The Legislature not being 
in a position to know what view 
the Courts w ill take of a parti­
cular enactment the process of 
legislation will become difficult.

(2) There will be a vast mass 
of litigation about the validity of 
laws and the same law that was 
held valid at one time may be 
held invalid art another or vice 
versa: the law will therefore be­
come uncertain.

(3). The Courts, manned by an 
irremovable judiciary not so 
sensitive to public needs in the 
social or economic sphere as ^ e  
representatives of a periodically- 
elected legislative body, will, in 
effect, have a veto on legislation 
exercisable at any time and at the 
instance of any litigant.”
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These are the dangers which were 
then envisaged and these dangers 
have been realised within the four or 
five years of the working ot our 
Constitution. Having realised them, 
can we leave the thing at that, or are 
we bound to resolve that conflict and 
amend the Constitution to put beyond 
any pale of doubt as to what our 
intentions are and the manner in 
which they should be enforced.

I will concede that a judicial review 
is an important feature of our 
Constitution, and I do not wish to say 
that in all cases we can take away 
judicial review. Where, for example, 
it concerns personal liberties, I say 
that it is a right so great that I would 
like to put it not only beyond 
executive arbitrariness but even be­
yond legislative arbitrariness, because 
even the legislatures may at times go 
wrong even though they have a 
majority. So, so far as personal 
liberty is concerned, a judicial review 
may be permissible. But, when we 
come to property rights which involve 
an extensive legislation of a socio­
economic character in a changing 
dynamic society where we have to 
undertake vast legislation of this 
description, can we rely upon the 
uncertainty of judicial decision which 
comes to the conclusion four years 
hence that the Act is invalid? In the 
meantime we may have undertaken 
and implemented an Act in a parti­
cular manner and so on.

I submit, therefore, that even though 
the judiciary holds a very honoured 
place in our Constitution, if we say 
that in a particular matter we w ill 
not allow judicial review, that the 
Legislature shall be the judge as to 
the quantity and manner of com­
pensation to be paid, not only is there 
nothing wrong about it, but the Legis­
lature being the best judge as to the 
circumstances which necessitate the 
particular legislation should be invest­
ed with the power of determining 
what compensation has to be paid.

An attempt is being made sometimes 
to represent as if  the judiciary is the 
only guardian of the rights and!

liberties of the people and that if the 
judiciary is not there, probably the 
legislatures would run amuck and 
encroach upon the rights and liberties 
of people at any time or any cost I 
submit it is a wrong approach. The 
legislatures, «s I have said, have a 
very important place.

Shri Gadgil: On the contrary, the 
judiciary thinks that it is a Third 
Chamber.

Shri C. C. Shah: I do not wish t» 
comment upon either the role of the 
judiciary or the legislature. Both 
have an assigned place in the Consti­
tution. But within the limits of each 
of them they must be allowed to 
function properly and fu lly and 
neither the judiciary should appro­
priate to itself the legislative functions 
and place its own judgment over the 
legislative judgment, nor should the 
Parliament appropriate to itself the 
judiciary's functions.

In this case what I say is that it is 
an approach which is undemocratic 
even. The elected representatives of 
the people represent the w ill of the 
nation. They know what the nation 
wants and if they come to a con­
clusion, that should be respected. No 
doubt, at times under political con­
siderations the majority sometime* 
passes a law; but these are risks 
attendant in every democracy and in 
every parliamentary form of govern­
ment. That is a risk which England 
has taken all these years. In England 
Parliament is supreme and no law  
passed by Parliament can ever be 
called into question. In America they 
have gone to the other extent. So far 
as judicial review is concerned, I  
would like to read to the House a 
passage from Sir B. N. Rau's illuminat­
ing book. The doctrine of judicial 
review has been a matter of keen 
controversy amongst constitutional 
lawyers:

‘‘On the other hand, the doctrine 
of judicial review has found from 
its very inception violent oppo­
nents and detractors in the 
country of its origin. Jefferson
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and Madison denounced it. Great 
teachers of constitutional law, such 
as J. B. Thayer, have drawn 
attention to the dangers ot
attempting to find in the Supreme 
Court— instead of in the lessons 
of experience— a safeguard against 
the mistakes of the representa­
tives of the people. That criticism 
has grown in the last fifty years 
to the point of bitter denunciation 
as the result of the exercise of 
the power of judicial review in a 
manner which, in the view of 
many, has made the Supreme 
Court a defender of vested rights 
and social statics. Some French 
jurists, who were attempting to 
find a remedy for the absence of 
an effective guarantee of funda­
mental rights in their own consti­
tution have come to regard the 
experience of judicial review in 
the United States as a sufficient 
deterrent against introducing 
judicial review in France. In 
countries other than the United 
States, in which judicial review 
of legislation is recognized, it has 
been exercised only in rare cases 
for the protection of the rights of 
the individual.”

I am, therefore, submitting that this 
Bill has become absolutely necessary. 
What does this Bill say or mean?

Mr. Chairman: I have allowed the 
hon. Member 27 minutes; he can take 
three more minutes.

Shri C. C. Shah: It w ill be wrong 
to read in this Bill something more 
than it means. It w ill be wrong to 
create a scare as if this Bill means 
something other than what it says. In 
the first place, this Bill does not say 
that no compensation shall be paid 
lo r  acquisition or requisition of pro­
perty. In fact, it accepts the principle 
that compensation shall be paid. It 
only decides who shall be the judge of 
the compensation to be paid and that 
too only in specified categories the 
legislature shall be the judge, and not 
the Supreme Court. It only extends 
the scope of article 31A  to certain 
kinds of property owned.

Now we amended this article and 
added 31A  for zamindari abolitioa 
If for zamindari legislation we were 
called upon to pay full compensation 
w e would have to mortgage the reve­
nues of India for many years to come, 
before*'we could have paid even a 
fraction of what we paid for that 
purpose. A t the time when 
we passed that Bill taking away 
judicial , review iii legislation 
for zamifndari abolition, no­
body opposed it. On the contrary 
everybody supported it. The reason ' 
appears to be this that a feudal de­
caying order finds few  supporters, 
because it lapses by its own weight. 
But capitalism spreads its net far and 
wide in a more subtle manner and 
it finds many unconscious defenders 
even among eminent lawyers and in 
the Press sometimes. And we find 
many people coming forward, in the 
name of democracy, in the name of 
liberty, and in the name of fimda- 
mental rights and cherished objectives, 
to say that we are doing something 
which is fundamentally wrong. I 
submit when we abolished zamindari, 
we did a very great thing compared 
to which what we now wish to do is 
insignificant, ^nd if even in that case 
we made that issue non-justiciable, 
what is wrong in what we are doing 
in extending it merely to certain other 
categories of property? It is mis­
representation of this Bill to say that 
the moment it is passed. Government 
will expropriate the proi)erty of 
anybody and everybody without pay­
ing any compensation. The Prime 
Minister has made it clear that it will 
not apply to individual acquisitions, 

individual property or y's 
individual property. It is intended 
to be applied to large scale acquisition 
where we cannot afford to pay fuU 
compensation, nor can we take the 
risk of such legislation being declared 
invalid after five or six years.

Shri K . K . Basa (Diamond 
Harbour): It depends upon the sup­
port behind it!

ShH C. C. Shah: There is full 
support to this Bill.

It is also necessary to remember 
that acquisition or requisition cannot
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♦ake place by an executive order 
under this Bill. People seem to think 
that when the Bill is passed acquisition 
or requisition can be done by an 
executive order. A t each time of 
acquisition or requisition there has got 
to be an Act either of Parliament or 
State Legislature and when that Act 
is passed there will be a full and 
frank debate and discussion, full 
weight will be given to public opinion 
and after taking into consideration 
those factors the Act will be passed 
and such an Act cannot, I submit, be 
said to be an expropriatory piece of 
legislation.

Finally, I wish to submit that the 
hon. the Law Minister in his speech 
was at pains to point out that the 
interpretation put by the Supreme 
Court on Article 31(1) and 31(2) was 
wrong. Well, I think it is too late in 
the day for us to say that that inter­
pretation was right or wrong. It is 
there; it is binding upon us unless 
we amend it. But what I wish to point 
out is this. Even if that interpretation 
was wrong by this amendment we are 
not entirely overcoming that inter­
pretation. We are providing only 
specified categories of property which 
w ill be non-justifiable under article 
31 A. In all other cases it w ill remain 
an issue which is justiciable. There­
fore, if our intention is that com­
pensation to be paid should be an 
issue entirely non-justiciable, then, 
this Bill does not carry out that 
intention and the interpretation put 
by the Supreme Court remains, ex­
cept to the limited extent in which 
we put it under article 31A.

Shri T. T. Krishnamachari: Not
wholly.

Shri C. C. Shah: 1 agree.

Mr. Chairman: The hon. Member 
may finish as soon as possible, so that 
a]fiother hon. Member may finish today.

Shri C. C. Shah: We have heard a 
good deal about the sanctity and in­
violability of the rights of private 
property. We are living in a society 
where it is too later in the day to 
speak abom the sanctity or in­
violability of private yravw tr.

Private property is subject to social 
control and social legislation. It is a 
creation of a social organisation and 
if a man acquires property and 
amasses wealth it is because that 
organisation permits him to amass 
that wealthy It is the organisation 
which has enabled him to amass that 
wealth. He holds that wealth for the 
benefit of the society and the com­
munity, and the society and the com­
munity have every right to demand 
that wealth back from him, paying 
such compensation as the l^ islature 
thinks fit under the circumstances of 
the case. Apart from going into the 
ethics of property— ^whether private
property may be theft, etc.— even from 
a practical point of view it is too late 
in the day to argue about the sanctity 
and inviolability of private property. 
If I may respectfully say so, I will 
only say that we are engaged, as the 
Prime Minister has often told us, in 
a great adventure in building a new 
India, and the question is whether the 
men of property will co-operate with 
us: the question is whether the men 
of property will realise and see the 
signs of the time; and the question is 
whether he will voluntarily choose 
equality and flee greed, as Tawney 
has saiti, rather than stick to the 
rights and fight to the last. Those 
who oppose even a modest measure 
like this Bill only invite violence.

ifto iftb : fTT ^

m i  ^  jtvjpt

^  ^  ^  

^  ^  1̂) yrr

^ 311̂  ^ff( I wnr 1̂
^  4  ^

^  ^ ^  ^  i

5 w v  ifi ^

mhinr m

vrsrr vnnn 5̂  ^
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[sft ^0

^  ^  n #  i srf

ftm-r t ,  7T3IT »nw«ii t  3̂̂  ?n>rfv ^  

«iTint a^an ^  f
3m?J ?t^, Vn̂ TdJu <̂3fhri% f

^  an<T# ^ a i i  aift rR i^
'JH'fll' affnj

w»n?r ^ n # r  ^bhihI' «iift 

5ii<r?r̂  anr 5iW I ^ *f srt

«n >T? ?V«it ^
^  ^  5rer? ^  if i

aRih) *hpn ^  3TR *1̂  «aiW ^
3h4 H  K**ri% ^ *<“ «55 q rrf ^ <Tjf

w f y  ^  «f?mhr 

f  I ^  d  T^mhr snff ^

T̂wrfrr "Tif 5T^ # I ipB ?n*ri%

# arî  tpp »hft «Mi?n i aift arw ^

Hurfw «rt # g?-^ 51̂

?trffT?, w^ ^  a ; f  i 
f w  aiR 5^^ ^Tsrfrr ^  S" 7̂

^  art^ ^n>rftr ^  5T^ 5 ;  r i  ^  I
JiW n̂ ^/»i *̂ 9^  3̂*? aRiiv 4(5 fli

^  amm ^  ?miT Tii f  ?nr

irm rf^ arnr ^  ir^ «?riW

5ft 7ii f  I <n * k  h^hr t  ^  ^

iV tJ ^  ^  5ft»rt?rt?5̂  T f «5 5T^ 

I ^*n<!r^if *?*“ *1*1 Mini ^  h P tvir’ 

f r y n f  ^  ir*i5 ’nnw fv 'iH  t  | ir  

?r?r <T? «rt ?hrT ^  ^̂ anPsw

trrs^ r f r ^  5ft»it?rt?5^

<rP  ̂ 5Tiff I 'mnrfa- »ra?r 

^  n̂ MR w <  yr^v ^  ^  tnrw^

*f j f  a i w f  c; I *1̂ ^  tm w vr c; ?» 
rnmrfCT ? n ^  ^  m mdw< 
W w  aft««i fl’ iTOTf if  I aiR  Pr«tR ^  

l^rrffe nrr# icr ?Bm ^ artV *1̂ ^nwtJT t. 
f^ a r r s r it fn ^  ? h f t ^ ? W >  1 
5tt*r^ fsRT u w  wm

Tir ^ 'd«<̂ 1 ^  ^;?r fhn

f  I ^  «P*MH ^  ffF R  ffRT: JlflW

?rf sr^ *n*Rrr c; p r ^  (riW sr
T̂?5T3 I 5ft?R- (riW sT ^  ^

f  I amr  ̂ f  ^

«biW]c^Mv«'t ^  J^nfw^ 5T^ #  I a t am m t 

^  TT?nTT a fm it a r ^

5TP̂  g if?xr I 3nr ^ rfry R  ts#  

f  ^  ^  «r? ^  f  I arra-
»ft amr ^  nr? ^  «irr5n ^i?Ti

f  I » f ^nm rm  ?; f'B q;n fffrv iR  ^

^  < rfrv to r 1 aw  «t5
f l f r y R  * ^ n fw  arf*? q f

^ >5?nfira f  «ti ?r^ »r? ?snf?r

p̂ft*r ^  51̂  ^jyrn I ?pift*r

«»î  r ^  ^  W W  r? rf
J?ff5re a r f S j^  r?»?f ^  jnihsR- jW  

^TW  =nff ajmr I * f r^ r  ^

^  !T^ JT? gfl»lPfflPw»

f  ÎT ajft ?T? 3^^ f  m

^  I *P ^ rf^vR  ^  imT*r «m rr ^
atf? aiFT ?iT ^  * 5 ? ? ^  fju j
anr? 7 ^  ^  » f < T R f^  art^ f u ^  

^  * T ?m  ^  qTTW? ari^ cfi^Tr # 5 : 
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'a i '^ l  ^  *T »TH?̂  ^  a rfq v n  it  

^  TSTvt ^  ^  aifvnrp f  1
#fT9H f?WT ^ 5TT «r«r

i r W e  «ni* ^  <mrra- ? W  1

fTT j f  w r m  1 ;  ^  ^  irnr

1 1 ^  <n 3rf T5T in fs rv w  5f ^
f? r#  I a n r  5fiJi?Hi'w» ? r w

#  I a jR  ? r f W r  ^  ^  irrft
imfiRfter Ruiicfl jf«ir7  anq- art ^  1

ajft # v f f R 5  a n ^ ^  ?ngf*r

«r? Tii f  a n r  3?nr W m $  

<T7 «r? fij f  I aR ih; Ĵ TrtT

^ T̂TV HT̂ PTT 

ÎtŜ  if  ^  ^  ^ ^  ift WT^

^  I W  ̂ ^ 3TRf it  ^

V t 4 ^  Mî  f  fit V ip i f  fsp
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^  ^  ^  f, r*T
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jj= ^  ^>7  ̂ «n?f f ,  fVH H  if

^  ir? arftw fW  <»rai ^ 1 yi-n,V  *f
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^1
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\R j^ n  Pt*JT ^  I f T W  ^  JT^nrsr ^ a i w 4

*^3n ^  it, ^  *r?nra- ^
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?$rvrav? ?fhr 3if h^»t ^ ^
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THT ^  4=
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anr «i;P^ tset spt? w^  i ( j i<tfamf'
ariV ^  s i t t i ^  wsTsft «i^,
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fV *T*iT « i* tv  *PT fs^r^V w  ^ f H i
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?5T«5T?r ^  ari^ T? f rq R  ?«irqT arf?
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% 5T I fTT WĴ 5=tr ^iV*T
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<»)Hi'« *f ^V«rr *rai aift
«rFT <n ^  atf? f^rtvT^

^  3 n r .f ? » ^  ^  ^  ?n*P^ ^

^  ^  5RKT?r ^  f  I T^krf

^  arf? 5nr ^  h ^ ^  mi i an r

gw^ff^eh n h n ?^  ^  «tRT ?  «rî  

l i ^  ?miT ?W if  ?«c wwi  ̂ 5rf frgirw yr 

arvm farap s r s m  ^  ^mnr art^ ^  
^  a n A r  f ,  ?TiT?f f ,  ari^

fur ctrA t 'dMnNi tnn<r ^ ^

?5!t; 3kr ^  ^nffi?, «i? *rHŝ  «n5ti » f ?; 

aif? r?«5 ^TRra" ^  f=T«hrir ?snR 
?F»rf?r <n flSTsf T? vft *hr q;of fwim v f ,

. TTfiT? m  i r f r ^  5JT i m

?T5q^ ^  fsremr qfroiw

tBT^ f  5 1 W  <n ?W # , ?rt a n W
airaV^ ^  5̂  ^  an^t f5i^
TviTl' ^  c; tttsrq- an<m  W « q '

#  fr- y f^ V  q i ^  ^  ^ w ? f ' *?, amr
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q»^ ' ^  ciw«[̂ /hr *f fW ^  ^  «BT  ̂
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frfitf 5pfN- i 5 an?«RT ? W  ^
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«F?*RT atT IT^ f , ?nr ^  SETBrfrT T V
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f  ^Tf^nor a a iw  r« » f
8TTRT tm«f«i ari*? ■4'irti *n r

fW J ^  q f» rr
^ uft?ns »i'n**i

^  ^  .*T ^  51
5rt»rf a jft ^  h W  «bV if t  5rt rq n r

P*T?1>r f  jft ?n»r ?ĥ  155
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r?T«fr? ?r*n^ 4 W *  ^  ?n*r^ < ih i
«H art^ ? F f ^  «nŝ  *PT 1W?!T

««!Tfn VTI «r5f * f  q W c ;  fa r ^
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?rf»T if, s M  «iT5̂  sthrf

^  ^  w iR T?nr? ŵ r 7ii
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^  I ^  ^  ^rysTT 1̂5 cii *1?
5T^ ^  ITT ^  * f q ttn v  

a riW tT f ^  <?T^ ?r fV ?rr 3̂ a ift
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t(i'3« ^  ^t!'? fldff 5 ^  anfifN R " ^  
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m̂ rf'Mitj'ti qr^ ?*»' f  

? e /j(H  5 iy  ^ !R 7T 5TPi; f  ^  
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fasiT JWin w  i ‘gr i) 'h n^ti ?hn #  a ift 
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5TH' ^  hImI ^  M<;l»i fs s i ^ art*? ^*rf- 
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art'? w tfw  4 irtV s ^  a rf> jW ‘ ^  «Vt)ui ^
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a ft ^  Jiftisra ariHm? ^  ^
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flm ih m  W r i t  ^  ?hft ?rt ^  mi 5 H ^  
arw fTT a»t»iraT? ^  H  fsrer^ 
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*}* ariR i gtfifTur '^^ qr? ?nr?n ^  
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p n r i’ ^  T gf«nT oimrmr i 

arnwi^’ t  =tt*t
flu rfw  afTT ^  !T ^ n j 

f  I 4* nf c; > *̂^

^  ?«q>il PlTRilT ^  'dflHi
qrar (T^ s i^  ? iin  i
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^  n̂?rr ^

9? r A r  cfW  ^ snq- f  

^  ^  wi5?r trf# n k  ^

^ ^ ^nn ^  r̂t* arnnft

1̂ , ^  ^ wl<3

t iH  I 3ffr ^ ^n^fw ^ «irr^

ŵ rrq- i f  iw m  ^

riNiT ^  ^ '3T^r  ̂ ŵ T̂pt ^

fn^, <iiim ^ hNiI 3f^n> ^

^ fw i, ^  arft

I?" 3ff? ^  ^  3nr ^  ^  ^  

WT# f  ^  v t  wrm î; ^7t 4 ^

?TO^Ftinf rfhrf ^

qr?9r f W  ^  ? r w  7 ^  11TO ^

f̂ r̂yrR" w  p̂NtHr* «f? i f i r  frv iiw  

^ tTiF> ^ ŵ rnr ^  'Stpt rf ^  aif?

T̂FT ^  ^ ^T9T  ̂ 3!TT ^

Trm ^  ^Tprfw 3ntr ^ frr

n̂ îHrr ^ i i r  ^  ?W «rr?̂  #" i

5 P.M.

Sardar A. 8. Salgal (BUaspiir): It 
is five o’dodK, S r .

Mr. Chairmaii: He has taken only 
about twenty mtoutes. Let him 
finish. After the hon. Member finish­
es we may adjourn.

^  ifto ifto i m n l ’ : ^  ift

^  I

Mr. Chairman: May I know whether 
the hon. Member is bringing his re­
marks to a close? He has already 
taken about 20. minutes.

Shrl V. G. Deshpanda: The maxi­
mum is thirty minutes, Sir.

Mr. Chairman: If every hon. Mem­
ber takes thirty minutes then only 
about 10 or 12 Members can take p art 
The points which the hon. Member 
wanted to make have been made out. 
I think if he wants to take two or 
three minutes more, we w ill sit, other­
wise we may adjourn.

Shri V. G. De^pande: No, Sir. I 
shall need more time.

Mr. Chairman: Then the House 
sta n d s  a d jo u rn e d  t i l l  11 a.m. 
tomorrow.

The Lok Sahha then adjourned till 
Eleven of the Clock ofi Tuesday, the 
15th March, 1955.




