
j37  Business of the House

Business Advisory Committee and, I 
thiiik, due nbtice of - it is being given. 
The hon. Members heed not t̂ 6 it 
that all the 30 or 40 Bills are going 
to be taken up in this session.  Noth­
ing of that kind; but, it gives them 
long time to consider these Bills.

Shri K. K. Basu: The difficulty is 
this.  In this list, there is mention 
that the Company Law Bill is going 
to be put  through  in this session. 
Unfortunately, I am a member of the 
Select  Committee and I know that 
there is hardly any time for even 
presenting the report of the Select 
Committee.  That is why..........

Mr. Speaker: If the hon. Member 
presumes, he presumes well; then it 
is not going to be taken up.

Order, order, now let us proceed to 
the further business.
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Th«  ABalato  PtfUanmteF 
Affairs (Shri Satya Narayan Sinlia):
Sir, I beg to -move that this  House 
agrees with the allocation of titne pro­
posed by the Business Advisory Com­
mittee  in  regard  to the Code of 
Criminal  Procedure  (Amendment) 
Bill, which has been annoimced by 
the Speaker today.

Mr. Speaker: The question is:

“That this House  agrees with 
the allocation of time proposed by 
the Business Advisory Committee 
in regard to the Code of Criminal 
Procedure  (Amendment)  Bill, 
which has been annoimced by the 
Speaker today.”

The motion was adopted.

Allocation of Time for Code of 

Criminal  Proch)XJRe  (Amendment) 

Ptt-t.

Mr. Speaker: I have to inform the 
House that  the  Business  Advisory 
Committee met yesterday for alloca­
tion of tifaie for the dispossd of the 
Code of Criminal Procedure (Amend­
ment) Bill as reported by the Joint 
Committee.

The Committee agreed to allocate 
55 hours for the disposal of this Bill 
inclusive of the time taken in the 
House  yesterday.  The  Committee 
recommended that this allocation of 
55 hours may be spread over the three 
stages of the BliQ as foUows:—

1. Motion tot:  cosfiid̂ation—15
hours.

2. Clause by  clause  considera­
tion—35 hours.

3. Third reading—5 hours.

A Sub-committee has been appoint­
ed to allot time to various clauses of 
the Bill and amendments and  its re­
port will be submitted to the House 
later.

I shall now ask the Minister  of 
Parliamentary  Affairs  to  move a

CODE OF CSilMINAL PROĈEDURE 
(AMENDMENT) BILL—contd.

Mr. Speaker: We will now proceed 
with the consideration of the motion 
that the BiU further to amend the 
Code of Criminal Procedure, 1898, as 
reported by the Joint Committee, be 
taken into consideration.

There will also be the further con- 
sidtelration  of the  anendments tor 
cirtulatioh of the  BiU for eliciting 
opinion thereon and for re-committing 
the Bill to the Joint Committee moved 
by Messrs. Vallatharas and CJopalan.

Here, I may also invite the attention 
of the M«nbers to the fact that Pandit 
Thakur Das Bhargavâ a member of 
the Panel of Chairman, has certain 
amendments in his name; and as he 
was in the Chair while the considera­
tion motion was taken up, he could 
not move them.  He will move them 
today when he is called upon to do 
so and hon. Meml&ers  who wish to 
speak  on  the motion might, there­
fore, take it that those amendments 
are also b̂ ore the House.

Shri Syamnandan Sahaya (Muzaffar- 
pur  Central):  This  motion  which
Pandit Thakur Das Bhargava was to
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move also stands in my name.  As 
Pandit Thakur Das Bhargava is not 
here, may 1 have your permission to 
move it?

Mr. Speaker: Does the hon. Member 
want permission to move them now? 
Amendments Nos. 30 to 32 are there 
on the Order Paper.

Shri  Syamnandan  Sahaya: I beg to
move:

(i) “That the Bill as rei»rted 
by the Joint Committee be recom­
mitted to the Joint  Committee 
with instructions to report in res­
pect of amendments which  the 
Joint Committee  failed to con­
sider as some  of these amend­
ments’ as mentioned in para. 55 
of the rei»rt  ‘raised important 
issues and opportunities for eli­
citing public opinion thereon had 
not yet been given* in spite of 
instructions by the House to the 
Joint Committee to report about 
all such amendments.”

(ii) “That the BiU as reported 
by the Joint Committee be circu­
lated for the purpose of eliciting 
opinion thereon along with the 
amendments  which  the  Joint 
Committee failed to consider, for 
the reason  that  these amend­
ments raised important issues and 
opportimities for eliciting opinion 
thereon had not yet been given’.”

(iii) “That the consideration of 
the Bill as reported by the Joint 
Committee be adjourned till such 
time as the matter of the appoint­
ment of the Law Commission is 
decided by the Government and 
if the decision is in the affirmative 
till such time as the final report 
of the Law Commission is present­
ed to the House.”

Rlr.  Speaker: .Amendments moved:

(i)  ‘That the Bill as reported 
by the Joint Committee be recom­
mitted to the Joint  Committee 
with instructions to report in res­
pect of amendments which  the 
Joint Committee  failed to con­
sider as 'some of  these amend­

ments* as mentioned in para. 55 of 
the report ‘raised important issues 
and  opportunities for  eliciting 
public opinion  thereon had not 
yet  been  given’  in  spite  of 
instructions by the House to the 
Joint Committee to report about 
all such amendments.”

(ii) “That the Bill as reported 
by the Joint Committee be circu­
lated for the purpose of eliciting 
opinion thereon along with  the 
amendments  which  the  Joint 
Committee failed to consider, for 
the reason that ‘these amendments 
raised  important  issues  and 
opportunities for eliciting opinion 
thereon had not yet been given’.’̂

(iii) “That the consideration of 
the Bill as reported by the Joint 
Committee be adjourned till such 
time as the matter of the appoint­
ment of the Law Commission is 
decided by the Government and 
if the decision is in the ̂flfirmative 
till such time as the final report 
of the Law Commission is present­
ed to the House.”

[Mr.  Debuty-Speaker in  the Chair}

Shri  A.  K.  Gopalan (Cannanore): 
Yesterday I moved the  amendment 
for the recommittal of the Bill to the 
Joint Committee so that it may  be 
reported back before the date fixed. 
While moving this motion, yesterdaŷ 
the hon. Home Minister said that all 
the aspects of the  Bill have been 
considered  and  that  it is a very 
innocuous one and that the  Hous« 
should see  that the Bil] is passed 
without long speeches.

The first point about the recommittal 
of the Bill to the Joint Committee is 
this.  It is not an ordinary piece of 
legislaljion.  It is a very important 
piece of legislation on which depends 
the lives, liberties and the civic rights 
of the people as a whole.  That was 
the reason why, in the first reading- 
of the Bill, the House considered it and 
gave a direction to the Joint Com­
mittee to go into the Code as a whole 
and to give their opinion about other
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amendments  that  were  before the 
Select Committee, that were put for­
ward by members of the Select Com­
mittee.

In the Report, in para. 55 they say 
they have not considered them because 
those  amendments  were  very 
important and public opinion has to 
be . elicited and so  they postponed 
them for some time and say that after 
some time the Government would be 
bringing forward another Bill, where­
in all these  amendments would be 
considered-  There  was  a  certain 
direction from this House to the Joint 
Committee on the 8th of May, 1954, 
that all the other amendments should 
be considered.  The Joint Committee 
did not go into them; they said there 
were certain difficulties and would not 
go through them.  In the Minutes of 
Dissent, other members of the Joint 
Committee have said that they had 
brought forward certain amendments 
which had not been considered by the 
Joint Committee and not been report­
ed upon.

Pandit Thakur Das Bhargava has 
also an amendment which says that 
the Joint Committee failed to con­
sider some of the  amendments, as 
mentioned in para. 55 of the Report, 
since they raised important issues and 
that public opinion had not yet been 
ascertained, in spite of the instructions 
of the House to the Joint Committee, 
to report on such amendments.  That 
is the reason why I say that the Bill 
should be recommitted to the Joint 
Committee.  Not only was it not con­
sidered as a whole, but evidence was 
not taken on  the Bill as a whole. 
Para. 4 of the Report says that they 
did not take evidence on the provisions 
of the Bill as a whole.  The hon. 
Home  Minister  said yesterday that 
only  the  Federation  of  Working 
Journalists were called upon to give 
evidence and others were not called. 
At least, it was fortunate, one evi­
dence was taken.  In para. 4 It Is said 
that they took evidence on q>edflc 
înts only from the Federation of 
Working Journalists.  They say  that 
they gave the widest possible publicity 
and obtained opinions from all sections

of the people.  I want to know what 
these  ‘aU  sections  of the  people* 
include.  The report itself says that 
they consulted only some of the bar 
associations and some of the judges. 
I do not exactly remember, but it is 
said  that  they  consulted  or got 
opinions only  from  40 to 45 bar 
associations and 40 to 50 judges in­
cluding Sessions Judges and Assistant 
Sessions Judges.  I do not know why 
such a procedure was adopted on such 
an important Bill when there was a 
directive that, as far as possible, public 
opinion must be elicited and all con­
cerned must be consulted.  I do not 
know why even those who have  the 
experience  as  judges and  all  bar 
associations were not consulted.  With 
all this, in the report it is said that all 
sections of the people were consulted. 
I want to know,  who are all  the 
sections of  people?  Does it mean 
only the bar associations and judges? 
Are the working classes included in 
them?  Are the peasant classes in­
cluded in these sections of people?

The  Minister  Home  Affairs 
and States (Dr. Katjn): I may inform 
the hon.  Member that  notice was 
given to 36 crores of people to give 
their opinion on the Bill.

Shii A. K. Gkvalan: Yes; notice was 
given  to  36  crores  of people by 
publishing in the gazette and that too 
in Êlish.  If that is the method of 
eliciting public opinion, that is why I 
protest against it because there are 
certain people who do not know what 
is  published in the  gazette.  If it 
means that by mere publishing in the 
gazette people must come forward and 
give their opinion, I must say that no 
opinion will come forward on any 
Bill that is published in the gazette. 
Therefore, it is the duty of Govern­
ment to see that all bar associations 
and judges are consulted.

Mr. Depnty-Speaker: Order, order.
I do not know wherefrom it comes; 
there is too much of subdued noise 
in the House.

Shri A. K. Gopalan: Just now the 
Home Minister said that it had been 
published in the gazette and notice
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was given to the 36 crores of people 
m India.

Dr.  May I just correct tiie
hon. Member? It  wtis  not  only 
publish<̂ in the gazette, but many 
speeches were given and ŝo there 
was public invitation.

Sliri A. S. Sir, there are
so  many  political  parties in  this 
country other than the ruling party. 
Those parties represent some sections 
of the people of this country.  Were 
those political parties invited to give 
their opinion?  ^̂ere are Re working 
classes trade unions, peasants organisa­
tions ^d other organisations in this 
country.  “Were their representatives 
invited to give their opinion?  It was 
the duty of the  Goverttment to tell 
them that they were going to amend 
the Criminal Procedure Code.  It was 
the duty of the Government to obtain 
the experience of those who are even 
now going to the courts and who had 
the experience of trials in the courts. 
They should ̂be asked to tell their 
difficulties. They will be in a position 
to say what difficulties they actually 
experience, what  changes are to be 
made, whether there are any clauses 
to be removed and whether there are 
any sections to be chflî d.  That has 
not been done because it is taken as 
if by mere publishing in the gazette 
people will com̂  forward and give 
their opinion.

The second pcint that I have to bring 
forward is  that the  Criminal Pro­
cedure  Code relates to a system of 
procedure.  It differs from the anxend- 
ment to the P̂ al Code.  Therefore, 
when we examine the Criminal Pro­
cedure  Code, it is  our duty to see 
whether all the sections in the" Crimi­
nal PEOcedure Code iselate ,only to the 
procedure or there are any  other 
sections which have  nothing to  do 
with  proĉ ure "tiiat' hilve found a 
place in tĥ C6de-̂I mean sections t07 
ttf lOQ ahd îdn t44.  All these «ffe 
preventive sections.  They do Jiot re­
late to procedure.  We l̂ ve also to 
eicanune' hbw these -̂tioinŝ-̂ îbns 
W toL do  rriate

to procedure at all, are induded there 
in the Criminal Ĵocedure Code.  It 
is because the aulhors, those who en­
acted the Criminal Procedure Code, 
wanted those preventive sections to be 
there.  The Government of that day 
ŵ ted those sections to be there be­
cause they wanted to Stifle the civil 
liberties and also harass the people. 
Therefore, it was with that intention 
that 56 years ago, the authdrs of this 
Criminal Procedure  Code  included 
these sections.  They included these 
sections in the guise of procedure with 
the purpose of harassing  the people 
and taking away the civil liberties of 
the people.

Then again, we have got a Consti­
tution.  The Constitution also gives 
us furidamental rights.  After the en­
actment of the Constitution  it was 
necessary for the Government to con­
sider whether there are any provisions 
in the Criminal Procedure Code which 
had been there for the last 56 years, 
enacted not by us but by a foreign 
Government  for the  very purpose 
which I have  mentioned before of 
hiirassing the people and  curtailing 
the freedom movement in the country. 
So, on  the one  side there is the 
Criminal Procedure Code, with which 
we have to do nothing and which we 
are now going to amend, and on the 
other side there is the new Consti­
tution where a chapter gives us the 
fundamental  rights.  Then  again,, 
there have been ajany decrees in the 
courts given by Supreme Court judges 
and other judges  saying that some 
sections  of  the; Criminal Procedure 
Code contradicted with certain pro­
visions in our  Cotistitution.  Many 
times this has been said.  There was,, 
therefore, a necessity for the Grovem- 
ment, after the inauguration of our 
Constitution to appoint- a Law Com- 

to find out i how many sectionŝ 
are there in the Criminal Procedure 
Code  which  are  repugnant to the 
Constitution; how many have to be 
removed and what are all the changes 
timt̂ ĉre to be-Bitide iis the remaining 
sections of the C5ftde.  When we have 
a< Aew  Constitution  said when the 
Criminal Procedure Code and Ihe law
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in it is not new, t>ut it has been there 
for the last 56 years, enacted not by 
us but by those who want̂ to harass 
the people of our coimtry jand curtail 
their civil iiberties, certainly therfe is 
boiind to be con̂adiction between jttie 
Constitution on the one side and̂ e 
Criminal Procedure Code on the o&er̂' 
and it should not have taken seven - 
ông years for the  Government to 
come with this piecemeal legislation 
or patch-up work.  So, what I say is: 
the Government should have, after 
the framing of the Constitution, gone 
into this question.

Mr. Depmty-Spea](er:  Are not all
these the considerations which  must 
have weighed with the House before 
it adopted the motion for reference of 
this Bill  to the Joint Select Com­
mittee?

Shri A* BL Gopalan: The Joint Com­
mittee did not go into these points.

Mr.  De|iuty-Spfiaker: I mean the 
Law Commission.

Shri A. K. Gop :̂ Why the Law
Commission? Even now those sections 
are tiiere.  I wanted to say that even 
now, after seven years when you are 
considering  the Criminal  Procedure 
Code, we are not even touching those 
sections.  We are not gomg into those 
sections on  which the Joint Select 
Committee has not given any opinion. 
Wl̂ether  those  sections  should be 
-there, or if those sections are to. be 
. there, what are the changes that are 
to be made; these points should have 
been  reported  upon by  the Joint 
Select Committee.  Not a sfiigle word 
has been said  about these sections 
when members of, the Select Com­
mittee broî ht forward amendments 
Md asked ê Conmiittee for giving 
its opinion. Even years ago, we should 
have  considered all these  questions 
and we should haver consid̂ed ,the 
Criminal Procedure Code as a whole. 
Now, wljen we ar? considering amend- 
*pent to the Code, there is np reason
why ̂ ^̂re sjioî d be a jpjieKieiîeal, ̂ s-
l̂ation.  r̂ere is no reasonlwhy.,we 
ĥpîd pick up tius and ^t cl̂^̂ ̂
^^dm t̂.  you ĵe doiiig &is 

trom̂ tĥ point of yiew’ oi tĥ pet̂le, 
certainly: all Ae ŝctioî of. tiie <Sde

should be gone \pio. The Select Com­
mittee should have gone into it accord­
inĝ,:̂ the . ;fiire<;tion  ŷen by the 

I only want to .point put that 
Joint Committee did not do the 

, (juty. assigned to it.

Afr. pepaty-SpesULer: Did they give 
any reasons for not going into these 
de ?̂

Sfari A.  K.  Gopalan:  Theyx»,have
given the reasons in paragraph 55 of 
the report.  The para, says:

“The Joint Co.mmittee dê e to 
state ̂ in this connection that tnany 
amendmrats and suggestions re- 
latiiig to certain seĉQons df  the 
Îincijpal Act not coyiBr̂ JBy~ the 
amending Bill were submitted to 
the Committee.  As sô e of these 
raised ' important  isŝ ,̂'  and 
pppor̂ nities fpr eliciting public 
opinion p̂reon had not yet been 
v̂en, the conmiittee are of the 
view that these should be taken 
up for consideration after circu­
lating , them for public opinion. 
‘They therefore  r̂ommend that 
all such  amendments  may be 
rêêed to the Government, who 
will obtain JJie  opinion of the 
public therieon and if necessary 
bring before the  House another 
,ŝîble arhending Bill to the Code 
of Criminal  i’rdcediure, 1898 as 
far as possible within one year.”

The reason they say is that they are 
very important and so public opinion 
must be elicited.  Theii they say that 
there was no time.  If the reason is 
that there was no time and the amend­
ments that have been brought forward 
are very important which should be 
gone through, then there are other 
ameîdmerits here for elicitog public 
opinion. There is also an amendment 
to adjourn the  consideration of this 
Bill till the  appomtment of a Law 
Commission.  There are three amend- 
iTients by the hon.  Merîr Pandit 
%atkur Das Bhargavisi, where he says 
Aat  everyone of theni pan get the 
opinion of the.̂people because some 
important things are ̂ ere which,̂ as 
thê l̂ect noi
bê S)ne.



147 Code of 17 NOVEMBER 1954 Criminal Procedure
(Amendment) Bill

148

[Shri A. K, Gopalan]

The  next  point  that  I have to 
present is about the sections that are 
omitted.  What  are those sections?
What are the sections that are not 
considered and  why it that those
sections are not considered? These are 
very  important  sections on which 
tiiere have been no  opinions given. 
These sections are sections 107 to 109. 
What is the origin of these sections— 
Section 109, especially?  The histori­
cal origin of this section 109 is that 
originally, in Britain, in the reign of 
the Tudors, there were large masses 
of the i>easantry who were dispossê- 
ed of the land.  They had no lands. 
They were wandering about without 
any  work,  and  there  were 
manufactories by the capitalists, and 
they wanted some people to wofk in 
the  manufactories.  So, the police 
questioned  those  people and asked 
them whether  they had any work. 
Then  they  were  arrested and the 
police said that they had no ostensible 
means of livelihood and they  were 
proceeded  against.  Then  the capi­
talists said that they would give them 
security  and  take  them into the 
factories and make them work there. 
That  was the  historical  origin of 
section 109. That is why section 109D 
says that those who have no ostensible 
means of livelihood can be proceeded 
against and arrested.  Section 109 
which empowers the police to arrest 
a man in the name of there being no 
ostensible means of livelihood for him, 
should, in my opinion, never find a 
place when ê Parliament considers 
the Bill and after considering the Bill, 
if this section which had an origin 
which we know was not due to the 
people of this country,—̂not only the 
origin was there, but even after the 
origin, several of us were proceeded 
against—is retained, it will be wrong. 
Several of us, when  the Britishers 
were  there,  had  been  proceeded 
against under section 109. In the year 
1937, I had been proceeded against 
under section 109, having no ostensi­
ble means of livelihood and I was 
bound over when I was a member of 
the All-India Congress Committee.  I 
do not know whether the hon. Home

Minister was in the Congress then and 
whether he was  prosecuted under 
section 109.  So, several others also 
who were working in the Congress 
were  proceeded with  under  section 
109.  Why was section 109 used?  The 
section  was  kept  there  by  the 
Britishers because they wanted  that 
the association and organisation foŷ. 
political purpose should not be formed 
and that they should be curtailed.  It 
was for that purpose that section 109 
had been used.  How is the section 
used now?  It is \ised in the same 
way.  So,  an examination  of  this 
section—how it came into being, how 
it was used before, how the police is 
proceeding  with  this section,  how 
people are arrested and what are the 
charges against them—all these have 
to be  examined very  well, because 
there are several instances which had 
been brought before us and  several 
instances which they have not under­
stood.

As far as the peasants of Satara are 
concerned, the  authorities may say 
that imder section 107, they are to be 
dispossessed.  Their lands had  been 
taken away by the  sugar factories. 
They wanted the land back.  There 
was the agitation, and they were pro­
ceeded with; they were taken 30 miles 
away and  proceedings were  taken 
against them.  They had to walk 30 
miles, go to the  court  and defend 
themselves.  So, what is the origin of 
sections 107 to 109 and how was it 
applied by the Britishers and how is 
it  applied  now?  These are to be 
examined.  There are very many in­
stances, and I will  give you  one 
instance  to  show how this section 
is used now. When something is done 
in the interests of the country, to see 
that those things are not done, these 
sections are used.  There are fertil#* 
lands  in  this  coimtry.  In  the 
Kurumbamad  taluk of the Malabar 
District, there is what is called the 
Kuthadi estate, where 20,000 acres of 
land belong to a  certain man.  He 
happened to be the only one member 
in the family.  He died.  Because he 
had no other successor, the land was 
taken by the  Government.  There
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were 20,000 acres of land.  An agita­
tion for the last one year is going on 
there to the effect that the land should 
be given to the peasants.  They sub­
mitted petitions, and they said that 
the lands must be given back to them, 
because they are very fertile lands. 
Uow, under section 109, the proceed­
ings had been taken against 15 or 20 
people.  What they said was that the 
lands must be given for cultivation, 
that  there  must  be  legislation 
empowering either the private land­
holders or others not to allow the land 
fallow and to give it for cultivation 
lor rent, at  whatever  rate that is 
levied for such other lands given for 
cultivation. Section 109 is used against 
the people and  they are proceeded 
with.  It shows that the peasants will 
never ask for the land.  When  the 
peasants go and ask, this section is 
used.  It is the duty of the Govern­
ment to  examine and see to these 
things; when people come and say that 
such and such a section has been used 
against them, I spoke to them saying 
that the land must be given to them. 
Letters were sent to the authorities 
concerned for the cultivation of the 
fallow land.  This is  only one of 
several instances.

There are several instances where 
section 144 was used.  I will give one 
instance  from my  own experience. 
In the year 1952, when I went to 
Travancore-Cochin, at the time of the 
first general election, I was given an 
order under section 144 saying that 
I should not address any public meet­
ing.  Not only that.  I was given an 
order under section  144 that there 
must not be a press conference, that 
I should not address the Press inside 
a house, and  speak to five or ten 
people.  I  was  prohibited  from 
addressing a press conference.  When 
I was at Alleppey, a P.T.I. corres­
pondent came and talked to me.  The 
Sub-Inspector of Police was there and 
said that under section 144, I was 
prohibited individually to taJk to a 
press correspondent.  So, the corres­
pondent said, “I am not able to talk,” 
So, whether it is a press conference,— 
talking to ten  people or more,—or 
whether it is one  pressman, it was

prohibited by section 144.  So, how is 
the section 144 used. How can a press 
conference  create a breach of the 
peace?  How can a man talking to a 
pressman create a breach of the peace 
in the country,  I can imderstand if 
the Government says—̂though there is 
no logic in it—that by addressing a 
public meeting, there will be a breach 
of the peace, but if you address any­
body in a  house  or in a room,—a 
gathering of 10 or 15 persons—̂press­
men—I do not know how there wiU 
be a breach of the  peace.  The man 
has to go to the court and say to the 
court that it is not a breach of the 
peace and dius defend himself, and 
the magistrate or the judge has to give 
a ruling saying that it was or was not 
a breach of the peace.

There  was a case  known as the
Thana case in  Bombay.  65 people
were  arrested  because  they were
taking out a procession.  Article 19 
of the Constitution relating to funda­
mental rights says that citizens have 
the right to assemble peaceably and 
without arms and to form associations 
and  organise.  But 65 people were
arrested and  they were prosecuted. 
The  constitutional  validity  was 
challenged.  The  judge  asked  the 
Government, instead of going into the 
question whether the  arrest under 
that section was constitutional or not, 
why they may not be let out.  That 
was against the  fundamental rights 
given by the Constitution. This is not 
the only thing.  There are so many 
things.  If a poor man is obstructed, 
or if some parties are obstructed, from 
doing things that are allowed by the 
Constitution, they are prohibited from 
doing those things by  application of 
this section, and they have to stop 
doing those things today.  The only 
remedy they have now is that they 
have to go to court and prove to the 
court that the orders imder which they 
are  proceeded  with  under  the 
Criminal  Procedure  Code  are 
void.  They  have  to  show  that 
That is why there are several sections 
and objections on which even  the 
legitimate, peaceful agitation of either 
the peasants or the workers are not
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idlowed when this secticm 144 is issu­
ed.  Not oifly this.  Suppose there is 
a meeting.  I can give many such in­
stances.  When a meeting is organised 
in one place,.............

Afr. Deimty-̂ p̂ er: I haye heard 
ê hon. M b̂er  sufficiently well.

■ The niain point Indore us for con­
sideration is that there is  amend- 
;ing Bill touching certain sections.  No 
doubt the Bill was jsent to the Select 
Conunîtee with, ̂t̂ ctiqns. that they 
may go through all sections of the 
Code if they  considered it feasible. 
But in this case,  ê, a number
of questions like section 107, 144 etc., 
which, according to many hon. Mem­
bers, are out of d̂te and which are 
yet being used oppressively and there­
fore ought not to be enjoined on the 
Statute Book.  Those matters seem to 
have been raised in the Select Com­
mittee.  But the  Select Committee 
ultimately resolved that these matters 
are fit for a separate amending Bill, 
and therefore, consideration of them 
were deferred.  Therefore, reference 
to sections 109 and 144—as to how 
they are out of date, how they are 
used, and so on—I consider, is rather 
unnecessary here.  Nobody  disputes 
the fact that  sections 109 and 144 
raise very  serious  objections, and 
there, are objections to their continuing 
in the Statute Book.  The only pomt 
new, is .whether..they ought  to  be 
included now, and whether a reference 
back to the Select Committee is called 
for,, so that those  matters may be 
investigated.  In view of the urgency 
wHh which this  measure has been 
placed before the House, reference to 
these matters may be deferred  to a 
future occasion.  That is the  only 
simple point.  Therefore, reference to 
the many instances  to which the 
different sectwns of the Criminal Pro- 
ceijure Code has been put, and which, 
therefore, call for modification, is not 
ĵecessary. except perhaps one or tw6 
by way of illustration.  The rest are 
ôt the subject mâ r of discussion 
npw.  The simple ppmt is whether we 
5jhould/go into, all .those matters by 
ên̂ ĝ t̂is, .̂ill. Jjcjack to the Joint

. Committee,  or  jreserve  them for 
‘î û e consideration.

Î̂hri  K.  BaCT  (Diamond:
JEIarbô)!̂; H we doubt tiie urgency 
of  this  measure  which  has beeik 
enuncwted by the.lîyer, certainly we 
, are entitled to say that in the back- 
gprôd of the abuse of the different 
ĉt̂p,ns of t̂is ^^ure, the  whole 
matte should be considered de novo, 
because the Joint Committee did  not 
fulfil the purpose.

Dqputy-Spêer: That was why 
I £Ulo?»red reference to sections 10̂ 
^d  144.  Instances  can easily be 
n̂ultiplied.  But Terence to  every 
, section of the  Crimî Procedure 
Code , which calls for repeal or modi­
fication will not be within the scope 
of this amendment.  The amendment 
is for sending the Bill back for re­
consideration by the Joint Committee. 
The sections which  have not been 
touted  cannot  form  the  subject 
mŝtter of discussion now,

ShH K,,K.,Basa: If we can show 
that th#re are ô er clauses of the 
Criminal Procedure Code which are 
much more important, co-operatively 
speaking, than those which are sought
io be amended npw, then to expatiate 
our point, we naturally have to refer 
to those other sections.

Shri A. K. Gopâ n: If you would 
not l̂ow me to cite any more in­
stances, I will not do so.  I am speak­
ing here not as a lawyer, but as a 
person against whom sections 109 and 
144 of this measure have been used. I 
had to go to the courts not once, not 
twice, but several times.  If I had 
not given instances, would you have 
knpwn that section 144 was used to 
prevent my addressing a press con­
ference?  Did you ever know that 
section 144 was  used to prevent a 
person talking to a pressman?  So, the 
instances that I have given are not 
ordinary  instances,  but  instances 
v̂ich even  you  might not have 
heard!  liie instances which I hiave 
given arc cer̂ffily instaaices wl̂ĉ 
m ŷ of Ae hon. Members  of  this;
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House might not have heard.  So, I 
say that this measure must be recom­
mitted to the. Joint Committee.

Why did the Ĵjnt Committee which 
 ̂  r^rt  ̂ npt  cozisider  â ut 
sectipijs 107, 1Q9 ^144?  iBecause 
they aî t̂ npt have heard of instances 
where there was such >a gross abuse 
of Ihose, sections.  I Icnow of; so many 
instances, not only my own personal 
instances, bul̂ also of others, of gross 
n̂ use and abuse ot the: ̂oyisions of 
the Criminal Procedure Code.  Even 
if you are not going to repeal those 
ĝtions, it is the d̂uty of the Joint 
Cpmmit̂e to take evidence and find 
out how far these sections ,1mve been 
misused and what safeguards could 
be provided to see th?t such misuse 
is not made.  If you would not allow 
me to cite ŷ more instances, I will 
not, but I shall content m3nself by 
giving one more illustration.

For instance, a factory is closed in 
violation of an  Act of Parliament. 
The Industrial Disputes Amendment 
Act lays down that the employees of 
a factory should be  provided with 
certain amenities.  Suppose one fine 
morning a capitalist declares a lock­
out.  The only way in which  the 
workers can bring this to the notice 
of the public and the Government is 
by a sort of peaceful agitation.  Even 
such legitimate and pe&cteful agitation 
to bring to the notice of the public 
that here is a capitalist who has gone 
against a v«y Act passed by Parlia­
ment aiid has declared a lock-out is 
brought within the clutches of sections 
109 and 144 of the Code of Criminal 
Procedure.

In such  instances the measure is 
used not in the interest of the country; 
it is used against the interests of the 
country  and  the people.  Ev«yone 
says- there must be more production; 
the wĉkers are re«iy to work; the 
peasants are ready to cultivate the 
land. The peasants say: *̂Give us the 

It is art €igaiBist the* in̂erê 
of the countiy; it is not meant against 
anybody. ’ Of course, i-t may be against 
the interest of that man who has' to 
give tfeê kmd.  To use' the provisitms

of this measure against those persons- 
is definitely aĝ t̂ î ê interests of 
the, countey.  , provîons pf the*
Ĉ in̂ l Procedure Code have bê  ̂
put there for a very ̂specific purpose. 
Genrtalii  sections  ̂which have been, 
tfcfipe in the guise of proĉ ure should. 
not have foiwd a ĵ ce at all in the 
Code.  It to  put theffe in the
guise of procedure, because the Gov- 
ernm̂ti of ̂ at day waited to harass 
the people and wanted to st̂  the 
civil Idbertiê of tjie people. Most hon. 
lyĵ hers; of this Hoxise, who have been; 
political worisers, to whichever partŷ 
they may  are very familiar
with the use of tĥ e sections. It was 
tĥpefore. up to the Joipt Committee 
to have suitably dealt ;̂th them.  It 
is ttîefpre natural that this matter 
should agitate the  minds of large 
sections of people in our country.

Why has this  Bill been brought 
forward?  What is the main purpose 
of  it?  The  words  “speedy  trial,- 
speedy trial” have very oft̂ been 
repeated.  Every five minutes in the 
course of his speech the Home Minis­
ter was saying that we want speedy 
tritil, speedy Irial.  But does it help 
speedy trial?  Why is it there is no 
spê y trial today?  There are several 
reasons-for it.  The first reason,  as 
several  Members of the  Committee 
have said, is that there are not enough 
nuihber of magistrates.  The  second' 
reason' is that the magistrates have te 
perform both the executive and the 
judicial  functions.  Whenever  the 
Central Ministers, or the State Minis- 
tjBTs,- or Commissions, visit places, the 
magistrate has to be present  So the 
first necessity for speedy- triM is that 
there must be—this has been done in 
somef. States—early separation of  the 
ĵ ĉiary from &e executive.

The jsecond reason for speedy dis­
pensation of justice is the delay that 
ensues in the investigation of «ases. 
It has been said- thatithere .as larck of 
eaqjerienced investigating personnel. I 
wish ta give the House some instances 
of delay-that take place in. investiga­
tions.  :;In a t»se in • tiie >Ĝe of
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Travancore-Cochin before the investi­
gations were over five of the twenty- 
five accused died inside the jail.  It 
took three and a half years for the 
case to be over. After all this, several 
of the accused were acquitted.  There 
was another case known as Edapalli 
case which also took three years.  Of 
the accused one died under suspicious 
circuiHBtances and fifty people were 
acquitted.  These fifty people were in 
jail for more than three to three and 
a half years,  because there was so 
much delay in investigation, delay in 
taking evidence, and lastly delay on 
the part of the magistrate.  All these 
could be  avoided by fixing a time­
limit. If a man is arrested within such 
and such time charges must be fram­
ed, within a specific  time evidence 
must be taken, and the whole case 
must be over within a specified period. 
Such a provision will  obviate the 
delays.  Becaiise these things are not 
there, many people are rotting in jails 
for months together.  Most of ttem 
are acquitted after six months or one 
year.

The next point I want  to see is 
whether these amendments are against 
the three main principles of jurispru­
dence.  The  first  principle  of 
jurisprudence is that the accused shall 
be presiuned to be innocent tUl he is 
l>roved guilty.  The basic approach of 
the Home Minister is when a man is 
arrested, he is guilty and not inno­
cent ___  (Interruptions)

Dr. Katja: I  really  must protest 
against this; I have never said this. 
I have denounced it.

Shri A. K. Gopalan:  The Home
Minister’s intention is such; the words 
may not be there.  Everybody here, 
I say most of us here, think that when 
he says these things, he means this. 
He has been talking that so many 
people were acquitted as if it was a 
great sin.  He said: 50,000 i>rople are 
acquitted; as if something very bad 
happened in the coimtry. That means 
that when the police arrests a man, the 
Home Minister thinks that he is giiilty.
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Much has been said about the police. 
They are a fine people and they arrest 
a man only when they find a man 
guilty!  In the yesterday’s speech it 
was said so many people were arrest­
ed in the Punjab but were acquitted. 
Why should anybody be acquitted? I 
do not know the necessity for this 
Bill?  Any man who is brought by 
the police should be treated as guilty 
and there must be a  speedy trial 
(Interruptions ) That is what he says. 
It goes against the principle of juris­
prudence.  The man who is accused 
is not guilty imtil the court finds that 
he is guilty.............

Mr. Depnty-Speaker: The hon. Mem­
ber seems to agree; there should be 
speedy disposal and speedy trial in 50 
per cent of the cases; about the other 
half it should be acquitted?

Shri A. K. Gopalan: Where there is 
separation  of  judiciary  from the 
executive, there will be speedy trial. 
I am not against it.  I say there must 
be speedy trial and the innocent man 
should be let off.  When a man is 
arrested, the Home Minister thinks he 
should never be  acquitted and the 
reason for speedy trial is that 50,000 
people are acquitted.  So, he  says, 
Uiere must be speedy trial.  It should 
not be because so many people are 
acquitted; it should be there because 
there are so many thousands of people 
will have to be acquitted; these inno­
cent people should not be kept there. 
That is the reason.

The second thing is that the accused 
is not bound to say anything and the 
prosecution is bound to prove. I shall 
quote what the Home Minister said 
yesterday when the question of de­
famation  came,  referring to  the 
substitution  of  new  section  198B. 
“We  know that for a  variety of 
reasons, public servants who are de­
famed—including even the Ministers— 
do not like to go to a court of law and
institute  a private complaint.........”
That is the very reason why I say 
that these Ministers must go to the 
court.  Why should not Ministers go 
to a  court of law  and institute a
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private complaint?  It is certainly the 
duty of the Minister or the  public 
servant when he is defamed to go to 
the coxirt and tell the people.  Going 
to the court means telling the people 
personally:  ‘I  am  here;  certain
charges are there and I am defamed. 
Certain things are said against me or 
written against me.  I am here and I 
can be cross-examined and I am ready 
to give  evidence and  answer any
charge that come against me..........”
It is the duty of the Minister.  Then 
the public will have confidence. They 
will say:  the Minister  has  come.
Suppose a piblic servant or a Minis­
ter who is defamed goes to the court. 
Even by looking at the face of the 
accused, people can know whether the 
charges against him are correct or not. 
It is not the words; it is the appearance 
of a man in the court: how when 
certain questions are put, his guilty 
conscience pricks and how his face 
changes.  It is that the people want 
to see. It is not a question of arguing. 
The question is whether he is really 
guilty and that can be seen only by 
the appearance of a man and how he 
reacts during the  course of cross­
examination.  Cross-examination  is 
there purposely so that the guilt of 
the man could be found out.  That is 
why we say that there must be confi­
dence in the public.  If there is de­
famation, it must be taken as a private 
thing.  It  is the duty of either  the 
Minister or the public servant to come 
into the court and say *here, I am and 
challenge the man who has said this; 
I am innocent and I am not guilty.* 
Thus he can show to the people also 
that he is not guilty and that he is 
innocent.

The third point is this. Why should 
there be a difference in the defama­
tion between an ordinary man and an 
officer or a Minister.  When the pro­
ceedings  are taken by the public 
against  newspapers for defamation, 
they are going to court.  When they 
write something about certain i>ersons, 
they go to the court and they answer 
there.  But here, the Minister or the 
man who is involved sits in the house 
and he is not to appear in the court

or before the people.  He is only to 
communicate to the public prosecutor 
and he  wiU  take  the  case.  Why 
should there be a difference at all; it 
is  a  defamation which concerns the 
individual and not the Grovemment. 
It concerns certain Minister, we do not 
say about the Government.  If it is 
Government, it is another question. 
We say that such and such individual 
or Minister has done something which, 
is agsJnst this  principle.  It is the 
responsibility  of that  individual to» 
come forward and say that he has not 
done that  There should be no sepa­
rate treatment for Government ser­
vants and the Ministers  from the 
ordinary member of the public.

Yesterday it was asked: how is it 
that there will be terror in the minds 
of the press; how can there be terror 
in the minds of the people; how is it 
that they will not  come forward?" 
Certainly they will not come forward. 
According to the Criminal Procedure 
Code before it is amended, the thinĝ 
is that a man—̂ whether the Minister 
or anybody—̂ will come out and thenr 
file a case against the persons con­
cerned if he thinks that what is said 
or written is certainly wrong and that 
he has nothing to do with it. If there 
is some guilt in his mind or something; 
wrong not only  on the particular 
instance but even if there has bee» 
some past action—then he would not 
come forward.  Suppose I am speak­
ing about corruption.  The thing that 
I have said may not be correct; but 
there may be other instances in which 
the conscience of the man wall say 
that it is bad when he comes to the 
court because he has in some way 
or the other done something and he 
will not file a suit himself because of 
these things.

This amendment is now made by 
which the Minister or a public ser­
vant, even  if  something  is  said 
about him, need not come up to the 
court; he will not be cross-examined 
but the man who says these things 
can be proceeded against and he can 
be punished.  According to the  old 
section, certainly there was something 
helpful to the man who said or wrote



159 Code of 17 NOVEMBER 1954 Criminal Procedure
{Amendment) Bill

l60

[Shri A. K Gopalan]

-«nd only those who ŵre defamed and 
ĥo think that there is nothing in 
-their heart can and will come up. But 
now it is a different thing.  A Secre­
tary can write to the inihlic prosecutor 
and the public prosecutor can say that 
on the basis of some  report in the 
paper, a case should be launched. This 
rsection 198B curtails the liberty of the 
press and it should not be there.

As f ar as some of the other sections 
are concerned, I have first to suggest 
that an opportunity must be given to 
the accused not to remain in jail for 
many months pr years. As far Us bail 
is concerned, the time of 60 days is 
there and if the prbsecution evidence 
is not finished then the bail will be 
5iven to him.  But  when will the 
prosecution evidê e be  taken?  It 
may be after  together; till that
"time no bail̂ jgill be given to him. 
Now bail is  According to this
-fchange, bail  be given 60 days
after tl̂ evidericî is taken.  Within 
theKtime, if the evidence is not con- 
duded then only bail will be given. 
Experience now is that in so many 
xjases, they are there till the evidence 
is taken and these persons are kept 
in jail for montiis together without 
knowing whether they are guilty or 
not.  This is punishing a man who is 
not really guilty but who is innocent.

What are the main features of this 
Bill?  As I imderstand them, in the 
fcst place more facility is given to the 
prosecution and less and less facility 
is given to the accused, and in some 
cases  no  facility  is  given to the 
accused.

Secondly, take- the amendments of 
sections 204 and 207. In Criiflinil pro­
cedure l̂ere are three kinds of trial, 
summary trial, summons trial and the 
warrant procedure. As far as all these 
three kinds of trial are concerned, the 
summary trial is there; it is now ex- 
ênd̂ aiid the fines are increased.

And summons trial is also extend- 
«d.  There is a  difference between 
summons trial and warrant trial.  In 
ŝumiAohs  trial the  accused is just

asked to go before the court and the 
charges are Iciid before him; and he 
has to answer the charges in the cross­
examination.  That means the accused 
has no opportunity to understand the 
charges and be ready for his defence. 
That is the summons trial.  Now it is 
extended  from offences  punishable 
with six months to offences punishable 
with one year also.

Not only that.  At present sections 
108 to 110 are taken as warrant pro­
cedure.  Now they are removed from 
the warrant procedure, and simimons 
procedure is extended to them.

There are also other sections into 
which I do not wish to go. But as far 
as the amendments that are brought 
forward here are concerned, from the 
point of view of the  people these 
amBhdmetits not only do not give us a 
spefedy trial, but those little privileges 
that had been there for the accused 
are taken away.  This amendment 
does not help the accused at all.  It 
does not give him a speedy trial be­
cause there is no time-limit. Also, the 
warraht procedure and summons pro­
cedure  are  extended;  and  other 
facilities which  were there for the 
accused have been taken away.

I want only to My that this is only 
a step towMds a police state; because 
sections 107, 108, 144, all these sections 
are not touched.  The  Joint Com­
mittee does not want to discuss about 
those tilings and give its opinion about 
them.  These sections are the most 
oppressive, but they are all kept in­
tact.  And even the small privileges 
or facilities that were there are taken 
away.

I am of opinion that this Bill must 
be either re-committed to the  Joint 
Committee, or I would even agree to 
the  amendment  given by Pandit 
Thakur Das Bhargava that it may be 
circulated for eliciting public opinion, 
or it may be adjourned till the Law 
Commission is appointed and the Law 
Commission goes into all the questions 
relating to the Criminal Procedure and
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which  sections are to be. removed 
immediately and which changes are' 
to be made.  This is my feeling.

Shri S. S. M«re (Sholapur): Before 
I proceed to make my comments on 
the provisions  of the Bill as they 
emerge from the Joint Select Com­
mittee I should bring to your notice 
one very significant,  and to me a 
painful, fact.  I had appended to the 
Report of the Joint Committee my 
Minute of Dissent which is possibly 
the longest amongst the Minutes of 
Dissent to this Bill.  But I want to 
make a  grievance  here and I feel 
personally that the Chairman who has 
deleted some portion from my Minute 
of Dissent has  treaded upon  the 
pri\̂ilege of the  Mefmbers  of the 
Select Committee to append Minutes 
of  Dissent  according to  their own 
likes.  Of course that is an entirely 
separate matter and I wiU take up that 
matter as a matter of privilege inde­
pendently.

As far as the Criminal Procedure 
Code is concerned we must realise, and 
all practitioners on the criminal side 
will no doubt realise and acqept, that' 
this  amendment of the Procedure 
Code is a matter of the gravest signi­
ficance to our country.  The Britisher 
tbbk a particular vieW df the Criminal 
Procedure Code.  When we go into ’ 
the history of criminal legislation in 
this country we  find that it dates 
from 1793.  The East India Company 
”ŵas obsessed with the fact that the 
people were resisting their rule, that 
the law and order problem was be­
coming  more and  more serious. 
Therefore  they  viewed this matter 
from the law and order point of view. 
They wanted the magistrates to keep 
the  peace.  They  wanted  the 
magistrates and the preventive pro-, 
visions of the measure to be utilised 
for the  suppression of the people’s 
revolt against an undesirable rule.  So 
the Criminal Procedure Code in this 
n̂try, as it came to be framed, was- 

a  different  angle,  from a 
afferent point of view, than the Pro- 
^̂edure Code which had been evolved 
in England  itself.  The Procedure 
Code in England had  a  democratic

foundation.  It was  designed to see 
that  justice  was  done  and  was 
prim£iiiiy baised on the emin̂t maxim 
thdt every man is to be presumed to 
be innocent.  But this presumption of 
innocence, though it was accepted by 
the British administrators here, was 
only accepted with a lip sympathy, and 
whenever people resisted their auto­
cratic  rule  the  presumption  was 
thrown overboard.

Take for instance provisions under 
the Indian Penal Code like section 
124, sedition and other sections. These 
provisions were widely used to repress 
national movement.  Every political 
agitator, every patriot who was .fîbt- 
ing for the liberation of the country, 
when prosecuted  under thî îection, 
had to prove his innocence, ̂|3d it was 
extremely  difficult.  So  Mahatma 
Gandhi and others said that̂ e sword ̂ 
of sedition hangs over th|r̂ead 
every democrat in this country. 
when we have achiev<̂ independence 
is it not  necessary that we should 
approach  this  problem 
different, himiane point of 
foreign power trying .to suppress 
people has now ceased to exist here, 
and people who are of the soil have 
come into the seats of power.  And 
therefore, naturally, it is not unreason­
able on our part if we expect that 
they would approach the problem in 
a more democratic way and with a 
sincere desire to do justice to  the 
people.  But,  unfortunately, I  find 
that the present Government’s atti­
tude,  arid  particularly Dr. Katju’s 
attitude, is quite the opposite of what 
we reasonably expect it to be.  What 
are  his  slogans?  Speedy trial, in­
expensive trial.  I  quite appreciate 
the principle that there should  be 
speedy trial, that the trial should be 
inexpensive, and that the procedure 
should not be cumbersome as it is at 
prfesient.  But how is the speed to be 
achieved?  Is the speed to be achieved 
at the cost of the accused?  The pre- 
vibus speaker did refer to this aspect. 
We  concede  that  there are  some 
drawbacks but what are the causes?

If I can quote, with some force, the 
opimons which have been given by 
the Judges who belong to the highest
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tribunal in the  country—they  are 
grouped together and supplied to all 
the Members—Justice  Mahajan who 
happens to be the Chief Justice of the 
Supreme Court has stated that it is 
not so much the procedure which is at 
fault but it is the machinery, which 
has been devised by the British to 
work  out this  procedure, which is 
really at fault.

A sort of contradiction has develop­
ed.  We are trying to have a  new
procedure,  a  new  outlook  for
administering criminal  justice.  But
the machinery that we are having is 
a machinery that was devised by the 
Britisher, and for what purpose?  For 
repression,  for  suppression  of the 
national ambitions of the people.  So 
a machinery which was developed for 
the purpose of autocratic rule is being 
utilised by this Government for  the 
purpose of implementing democratic 
conceptions  of  administration  of 
justice.  This is not the way in which 
all  these  high-soimding  principles 
can be implemented.  Speedy trial— 
who  are  responsible for delay?  I 
do  not  want  to  take  up  the 
time  of  the  House  by  quoting 
extensively, but I can make pointed 
references to, without going into the 
chapter and verse,  what Dr, Katju 
himself has admitted.

1 P.M

Now, as far as the prosecution is 
concerned, who starts the ball rolling? 
The  complainant goes to the police. 
The police are seized of the matter. 
They start  investigation.  The com­
plainant takes the earliest steps to go 
to the police, but it is the police who 
are responsible for  the procrastina­
tion, delay in  investigation.  What 
quality of investigation is made avail­
able to us?  The police are corrupt 
and they are untrained in the finer 
arts of detection of crime, with the 
result that the means that they employ 
are  means  which  shall be more 
befitting the .........

Mr. Deputy-Speaker: Is it not desir­
able that the hon. Member, instead of 
saying all the  police are corrupt, 
should speak with  some exceptions?

General  aspersion  against a  whole 
administration will not be proper.

Shri S. S. More: I am talking about 
a system.  We are in changed times. 
I can give  quotations and extracts 
from the Congress resolutions where­
in they came out  with unqualified 
condemnation of the  Police.  Simi« 
larly, I am  attacking the system.  I 
am not attacking any X, Y or Z who 
belongs to that system.

Mr. Deimty-Speaker: Does the hon. 
Member mean that there are States 
where there is no police at all?

Shri S. S. More: I have not followed 
your question.

Mr. Depoty-Speaker: Unless the hon. 
Member means that any State can get 
on without police, what is the mean­
ing of a general remark that the whole 
police is corrupt?

Shri S. S. More: I am  sorry you 
have not properly understood me.  I 
do not say that there should not be 
any police, but I say that the police 
should be the real guardians of the 
people.

Mr.  Depvty-Speaker:  That is all
right.  There are many policemen___

Shri S. S. More: That might be your 
view, but I  must  express my own
* view,

Mr, Deputy-Speaker: Order, order. 
There  is  no  meaning  in making 
aspersions  against a whole system 
here,  saying  that the  i>olice are 
corrupt, the civil administration  is 
corrupt, the whole thing is corrupt. 
There may be a lot of people,  the 
majority of them may be corrupt.  I 
have absolutely no objection to such 
a statement, but should we use this 
forum to say that ĥe entire police 
administration is corrupt?

An H<mi. Member: It cannot be.

Shri S. S. More: With  your per­
mission, I would say that when I make 
this allegation, when I make these 
statements, they might look to be very 
sweeping, but I am relying on  the 
resolutions which have been passed 
by the Congress.



t65 Code of 17 NOVEMBER 1954 Criminal Procedure
{Amendment) Bill

If6

Mr. Depaty>Speaker: In these years? 

Shri S. S. More: Yes.  The whole 
system of police which are now under ‘ 
the benign rule of the Congress are 
the remnants of the British bureau­
cracy,  trained  by  the  British 
bureaucracy,  brought  up  by  the 
British bureaucracy, and therefore the 
significance of the resolutions passed 
by the  Congress  when  they were 
struggling for national liberation has 
not become extinct by the fact that the 
Congress has come into power.

In my Minute of Dissent I have 
quoted the late Mr. Gokhale.  Now, 
the late Mr. Gokhale could, not be 
charged even by his worst enemy as 
being an extremist in his opinions, 
but even he very categorically, very 
emphatically  stated that the police 
were not of the tjiie that we should 
have  and it  would be extremely 
dangerous to entrust that sort of police 
with more powers, because it is not 
the law which really matters, but the 
machinery, the instrument which puts 
this law intô operation that matters.

Shri V. G. Deshpande (Guna): That 
was the police  under the British.
( interruptions).

Shri S. S. More: Dr.  Katju has 
circulated a memorandum, in which 
he himself has stated that the people 
are in fear of the police, that the 
police terror is there, that the police 
investigations are not of the desirable 
type or speed or quality.  If I can 
quote Dr. Katju, you will excuse me 
if I go a step further in expanding 
what he has stated in a sutra  form. 
I am only commenting on and expand­
ing what he has stated.  His state­
ments carry the seeds of some good 
observations and  correct  appraisal, 
which have become very rare with 
him nowadays, and I am trying  to 
water those seeds so that they may 
sprout into trees of a further argu­
ment.  ,

Now, the police are not prompt in 
their investigation.  What about the 
magistrates?  The magistrates, it is 
. niy experience and the experience of 
you too I believe, never attend the 
courts regularly, at proper time.  The 
usual time is that they should attend 
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the court at eleven.  Then, some of 
the magistrates may go to court at 
eleven, but they never come out in the 
open chamber.  They sit in their 
secret, I will not say secret, but private 
chamber and go on writiî letters, I 
do not  know  addressed  to whom. 
Particularly  regarding  the  young 
section of the magistracy, I cannot 
probe into details or into the contents 
of  the  letters  in  which  delicate 
emotions are clothed in their Private 
chambers.  Then  they come  out at 
about t̂o.

Mr. Deputy-Speaker: Is it the hon. 
Member’s  argument that old people 
must be recruited as magistrates?

Shri S. S. More: Since I have passed 
my fiftieth year, I have become very 
sympathetic to the old category.

So,  my  submission is that  the 
magistrates never attend courts regu­
larly with the result  that there is 
delay in disposal.  Make them attend 
courts  from  eleven  to five as the 
Judges of the Supreme  Court have 
been very particular to do, or as the 
Judges of the Jli-gh Courts are very 
particular to  do.  The  magistracy 
never attends the courts during regu­
lar hours, regularly like a clock.

Mr. Deputy-Speaker: Possibly that 
is because in many cases they com­
bine in themselves both the executive 
and the judiciary.

Shri S. S. More: I am talking about 
the Bombay presidency.  There, the 
judiciary is separated for the last two 
or three years, but even there this 
practice of irregular attendance still 
persists.

The question that you have aiked 
leads me to the question of the sepa­
ration of the powers.  If you want* 
really speedy trial and good justice 
to  be  administered,  independent 
justice, without any strings from the 
executive, then  separation of  the 
judiciary from the executive is the 
first item of our reform of criminal 
laws.  And demand for tke separation 
of the judiciary from the executive 
has been one of the main planks ot
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the Congress propaganda and Congress 
declarations for more than 50 years, 
half a century or so I believe.

Shri Bibhuti Mishra  (Saran cum 
Champaran): But Congress has been 
doing.

Shri S. S. More: “Congress is doing, 
Congress  will do” is an assurance 
frequently voiced.  But that sort of 
declaration even the Britisher used to 
make: ‘*We are doing, we intend to 
do, we shall do.”  But such a wordy 
assurance is not the thing that will 
satisfy us.  Why  not do it imme­
diately?

Take for instance section 17 of the 
Criminal Procedure Code which says 
that Magistrates are subordinate to the 
District  Magistrate.  If  you change 
that section, amend that section so as 
to make the magistrates subordinate 
to  the  High  Courts, a  world of 
difference will come into existence and 
we shall have a  better quality of 
justice as far as our criminal courts 
are concerned.

So, I  was  talking about speedy 
trials.  The police are responsible, the 
magistrates are responsible; the prose­
cutors who are  supposed to  conduct 
cases, having got other engagements, 
are not particular to attend to their 
cases, and last of all the prosecution 
witnesses.

As far. as Bombay State  is  con­
cerned,  prohibition is there.  Now, 
most of the criminal cases that are 
started by the  police are under the 
nrohibition Act. The witnesses coming 
for prohibition cases are corrupted to 
a very large extent  by  the illegal 
distillers with the result that  they 
either remain absent on the first day 
. of the hearing or when they cannot 
avoid remaining present in the court, 
they come irregularly, and then the 
court has to adjourn the case because 
the  prosecution  witnesses  are not 
j)resent.  I will be  very frank.  I 
would say that some of the lawyers 
appearing for the defence do, to some 
extent, participate in this process of 
delaymg justice.

But with all that, by a reform of 
.the police, reform of the magistracy 
and tightening other screws, you can 
have speedy trials, you can  have in­
expensive trials, because if witnesses 
are examined at the very first stage, 
the moment they appear, the expense 
will naturally come down.  This is 
what I wanted to say.

I would  like to refer to  another 
aspect of the matter.  As I have been 
saying, it is hrghly necessary that this 
criminal law of the country should be 
completely overhauled.  Let us have 
a complete  picture of the criminal 
administration of this  country.  As 
far as the criminal administration  is 
concerned, the Indian Penal Code, the 
Criminal Procedure Code, some parts 
of the Indian Evidence Act, and other 
Acts which have been creating offences 
of different, sorts are interlocked and 
will have to be scrutinised together. 
Now, what is the machinery by which 
we can do it?  And what is being 
done now?  A Bill seeking to amend 
a part of the Criminal Procedure Code 
is placed on the anvil of the House 
and we are expected to consider this 
Bill irrespective of the effects which 
it will have on, or the effects which it 
win be subjected to from the Indian 
Penal Code or the Indian Evidence 
Act. Why not send all these measures 
to a Law Commission?

I will tell you that in reply to the 
circulars or the memorandum circu­
lated by the  Government, different 
Courts and authorities have said that 
an Indian Law Commission should be 
appointed.  This demand is perfectly 
reasonable.  You are aware that when 
the Britishers contemplated to place 
the  criminal law on a sound and 
durable  footing, a Law Commission 
was appointed in 1830; and later a 
Law Commission was appointed  in 
between 1850 and 1860, by the Secre­
tary  of  State,  for the purpose of 
giving a  complete  and  integrated 
scheme for reforming the law.  Why 
should we not. appoint an Indian Law 
Commission, so that they can make a 
very comprehensive survey, covering 
all aspects including even the smallest
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iacet of our criminal administration, 
and give us a well-proportioned and 
well-developed picture of the whole 
administration?  That is a question 
which  Government  will  have  to 
answer.

This demand for the appointment of 
All India Law Commission is widely 
supported by the U.P. Committee, viz., 
the Wanchoo Committee.  In their re­
port they have stated that  such  an 
Indian Law  Commission  should be 
appointed.  The West Bengal Govem- 
Tnent  have  also supported it.  The 
Assam Government have  also  sup­
ported it.  The  Bihar  Government 
have also supported it.  The  Patna 
High Court Judges have stated that it 
IS essential, and some of the judges 
have stated that  it  is  imperative. 
Then, the Grovemment  of  Bombay, 
and  the  Judges  of  the  Bombay 
High Court  too  have  stated  that 
the appointment of  such  a  Com­
mission  is  highly  desirable  and 
xinavoidable, and only  such a Com­
mission  can do full justice  to  the 
matter.  The Government of Mysore 
also have supported such a move. The 
x)nly two Governments that have gone, 
or voiced their opinions, against this 
measure,  are the  Government of 
Madras,  and  the  Government  of 
Madhya Bharat. But I would say that 
the preponderating section of opinion 
is in favour of the  appointment of 
such a Commission.  As one of  the 
lawyers of some standing, I should 
say that it is highly desirable that the 
whole criminal law must be subjected 
to very critical and democratic survey 
b̂y our eminent  Jurists  and other 
responsible  persons who will find a 
place on the Law Commission. Unless 
such a thing is done, we would not 
have a clear picture of our criminal 
administration, with the result  that 
•chaos  and  c(Hifusion  will prevail 
everywhere, and we do not know what 
‘Will happen  tomorrow.  There is a 
climate of  uncertainty everywhere. 
Even eminent practitioners say that 
•so many laws emerge from Govern­
ment and from the different Legis­
latures in the  coimtry, creating a 
wwildering variety of new offences. 
Some are criminal offences, some are
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social breaches, and so on—̂an ever 
growing flow of disjointed legislation.

There is one more aspect that I want 
to present for the  consideration of 
this House.  Is the classification  of 
offences correct?  Take, for instance, 
offences  against  property, offences 
against the  state,  offences against 
municipality,  and  offences  against 
social customs.  My submission is that 
this categorising introduced by  the 
Britishers is not a  scientific cate­
gorising.  If you go to England, you 
will find there, felony, misdemeanours, 
social breaches and gll sorts of other 
offences, are classified on a different 
principle of the more or less gravity 
of the offence.  So also in Western 
countries, and in America  too, this 
sort of categorisation prevails.  There 
is no such thing as a summons case or 
a warrant case.  We do not get any 
idea about what a summons case is. 
Whether the gravity of the offence is 
the first point on which emphasis will 
be laid in classifying the offences is 
the point.  And even that requires a 
close and very detailed study by a 
Law Commission.

I have already stated that one of 
the most urgently needed reforms is 
the separation of the  judiciary from 
the executive.  I do not know why 
even this GJovemment, which belonged 
to a party which has been all  along 
preaching the separation of the judî- 
ciary from the executive, should be so 
reluctant and so  lukewarm in their 
anxiety to have that sort of separation.

Then, I come to the  provisions of 
this present Bill,  I would say that 
itostead of amending the Criminal Pro­
cedure Code, let us have a clean slate 
and say, this shall be a complete Cri­
minal Procedure Code, the Criminal 
Procedure Code of 1954.  Why should 
we amend the Criminal procedure Code 
of 1898 by this amending BiD.  Can 
we not say that  we  shall  have a 
de novo Bill and a de novo Act,.........

Mr. Depaty-Speaker: These are all 
very interestitog.  But the hon. Mem­
ber will kindly see—he has experience 
of parliamentary practice—that this is 
a stage where the Bill has come back 
from the Joint Select Committee after



17 i Code of 17 NOVEMBER 1954 Criminal Procedure
(Amendment) Bill

172

[Mr. Deputy-Speaker] 

having been referred to ift; and the 
hon. Member  should  remember  the 
scope of ttie discussion at the present 
stage. Having a Law Commission be­
fore any Act is amended, or that there 
should not be an  amending Bill, but 
a consolidated Bill—these are all very 
relevant matters, no doubt, and they 
will be very good at the early stage. 
Now, all that we are concerned with is 
only this—and it has been repeatedly 
hild from the Chair—̂namely, objec­
t’ 3ns to the manner in which the matter 
WFs reviewed or looked into by the Joint 
Select Committee, or even the other 
amendment to the effect that this Bill 
mût be recommitted to the Joint Select 
Committee, the reasons for doing so, 
observations to the effect that certain 
amendments were not carried  there, 
which ought to have been carried etc. 
These are all relevant matters at this 
stage.  But going back to the principle 
of the Bill, and saying there must be 
a Law Commission, or there must have 
been a Law Commission,  or  there 
should be a separation of the judiciary 
from the executive—these ere all things 
whith must have been agitated earlier. 
This is not the stage where we ought 
to go into these matters.

Shrt S. S. More: I accept what you 
say, but I will only bring  to your 
notice very humbly that when this Bill 
was committed to the Select Committee, 
all the doors for  amending any and' 
every section of the Crkninal Proce­
dure Code were thrown wide open for 
the use of the Select Committee.  And 
I am urging these points with  that 
point of view in my mind.  There is 
already a motion that the Bill be re­
committed to the Select  Committee, 
and I shall be perfectly competent, I 
bdieve, if I say that these are the 
reasons w hy the Bill should be re­
committed.

Mr. Depnty-Speakev: But how does 
the Law Commission come in?

Shrl A. M.  Tliomas (Emakulam); 
May I draw your attention to amend­
ment No. 32, which has been allowed

to be moved by the Chair, and which 
reads:—

“That the consideratiton of  the 
Bill as reported by the Joint Com­
mittee be adjourned* till such time 
as the matter of the appointment 
of the Law Commission is decided 
by the Government and if the deci* 
siton is in the affirmative till such 
time as the final report of the Law 
Commission is presented to  the 
House.*'?.

Mr. Deimty-Si>eaker: True, but it is
not decided as to  whether it is irk 
order or  not.  I may  consider it to 
be dilatory.

Shrl S. S. More. Since it is accepted, 
and it is not ruled cut, I will be 
I)erfectly entitled, and within my com­
petence if I make certain obsen otions 
which are supporting that  sort  of 
thing.

Mr. Deputy-Speaker: He has already 
done so.

Sliri S. S. More: My submi'ssion is 
that we must take the whole Proce­
dure Code, and try to recast it from 
the very first section to the last sec­
tion.  Let us call this Procedure Code, 
the Procedure Code of 19.54.  In order 
to urge and* impress the necessity of 
what I am suggesting, I shall bring to 
your notice some of the Acts passed 
by the Britishers from time to t'tne.

As 1 have stated, the first consolidat­
ed Criminal Procedure Code emerged 
from the Britishers, from the Imperial 
Council, in 1861.  In  1872. a separate 
and complete Procedure Code of 1872 
was passed.  Thus, within a period of 
ten years,' the first Code was discard­
ed and a new  Code  came  on  the 
statute-book.  Again, within a period 
of ten years, in 1882, another  Code 
came on the statute-book, an entire 
Code from the first section to the laSt 
section.

Then, from 1882 there hs a .iumD—for 
about 16 years.  In 1898. the Proce­
dure Ĉde, which we are now seeking 
to amend came on tiie statute-book. 
But. even that  Procedure Code has
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been  substantially  and  repeatedly 
amended up till now.  Many sections 
have been deleted and new sections 
have been ad'ded.  There are about 44 
sections here, leaving gaps as sections 
repealed.  Then there are about 45 
îaw sections added, which ̂re natural­
ly numbered as A, B, C and D, becauss 
the original number is there.  There 
are thus 44 gaps showing sections re­
pealed and 45 new sections.  Is  not 
necessary that they should be properly 
levelled up or levelled down?  It looks 
like the mouth of an old man from 
where some teeth have gone. There is 
no continuity; there is a gap here and 
a gap there, there is a new nection 
added here and* a new sipction there. 
If for no other reason, at least for 
giving continuous nimibers to the pro­
vision, to the  sections, of the Code, 

we should have new Code so that there 
should be no missing links.

Then. I come to the relevant provi­
sions.  I will first express my appre­
ciation that the Select Committee has 
effected  certain  changes  which  are 
desirable.  Take for  instance,  the 
amendment to section 173. Decidedly, 
an accused under the new provision, if 
this new Code comes into operation, 
wittl be in a better position than the 
accused who is unfortunately hauled 
up under the existing Oodte.  Because 
this section says that various  dccu- 
mtnts shall be supplied to the accused 
and the supplying of these documents 
will give him a better  idea  of  the 
charges against hllm.  This is a good 
thing in its own way and we may 
appreciate it.  But, that is not enough.

Another thing that I can appreciate 
in a particuar manner is that formerly 
0” appeals from the third class and 
the second class magistrates were to 
the Djstrict  Magistrate.  Under  the 
Procedure Code of the Britisher,  the 
District Magistrate was the pivot of all 
executive action and, I may say, the 
soul o:̂  administration  of  criminal 
justice.  Mr. F. Stephen, who was in 
charge of the BiU in 1872, had to acJmJt 
that the District Magistrate was en- 
«iowed wi»th so much powers that he
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was virtually the Governor of-a dis­
trict.  At another place, he says that 
he is virtually the king of tlie parti­
cular district.  So, when these appeals 
from the decisions of the second class 
and third class magistrates, who were 
subordinate to him in executive capa­
city, went to the District Magistrate, 
there was hardly any case in which 
the accused could expect any justice. 
But, fortimately for us, Dr. Katju has 
done somethilng good and that good is 
that all appeals now from the decisions 
of magistrates of any category would 
be going to the Sessions Judge from 
whom we can expect a better type uf 
dispensation of justice.  That is a good 
thing in its own way.

I wiftl make my observations subject- 
wise.  Under this Bill all the magis­
trates have acquired some inore powers. 
There is an augmentation of power to 
the First Class, Second Class and Third 
Class magistrates so far as the impo- 
sititon of fine is concerned.  Assistant 
Sessions Judges have  acquired more 
powers.  All  the  Magistrates  and 
Judges stand to gain when this Bill be­
comes part of the Criminal Procedure 
Coiie.  I do not  mind  giving  some 
powers to the magistrates.  But, my 
very relevant and pertiftient  question 
will be; do the magistrates command 
the confidence of the unfortunate ac­
cused who are hauled up before them. 
We must convince the people that the 
machinery we are evolving is a machi­
nery which is conducive to proper jus­
tice to all the subjects without any 
distinction, without  any  discrimina­
tion.  Only when such a foundation is 
laid and the confidence of the people 
gained, can we say “give more powers 
no harm if the powers are given.  But, 
as there is no separation of the judi­
ciary from  the executive—there are 
only three States where the separation 
of the judiciary from the executive 
has taken place—Bombay, Madras and 
Saurashtrta—......

An Hon. Member: In Hyderabad alse.

Another
Bihar.

Hon.  Member: Alio
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Shri S. 5. More: I sDeak subject to 
correction.  In the  majority  of  the 
States there is no separation of the 
judicial̂ from the executive and in 
such States the magistrates that  are 
destined to administer criminal justice 
are but limbs of the executive govern­
ment and are likely to  have  more 
executive  bias  in  criminal  cases. 
Now, Dr, Katju has been feeling that 
there are so many acquittals.  He has 
given some figures which are more ima­
ginary than real.  I had made a spe­
cial request in the Select Committee 
that if it is hite grievance that there 
are many acquittals, he should supply 
us with the necessary data from the re­
ports of every State about the adminis­
tration of law, giving us the number 
of cases filed, the number of  cases 
encRng in acquittal and the number of 
convitetions.  Why did be not give us 
the figures?

I have cared to analyse two reports 
which were available to  me  in  the 
Library, reports regarding the adminis­
tration of civil and criminal l.<w—one 
from the Bombay State for the year 
1952 and another from the U.P., the 
State about which Dr. Katju knows 
much better than anybody else. What 
is the picture we get?  There  were 
Special Magistrates in the  Bombay 
State—Special Magistrate  appointed 
under section 14.  There were 44 ac­
quittals and the number of  convic­
tions was 3463; the percentage of con­
victions was 98*7.

Dr. Katia: Is  ̂44 per cent, or -14 
only?

Shri S. S.  More; Only  44.  Then, 
in the case of subordinate and stipen­
diary  Magistrates,  the  number  of 
acquittals was 1,94,663 and the number 
of convictions, 3,84,142.  So, Ihe per­
centage of convictions was 66 *4.

I now come to U.P.  There were no 
special Magistrates.

Dr. Katja: Probably my hon. fri«nd 
is aware that the honarary Magistrates 
try mostly nuisance  cases,  making 
urine etc.

Shri S. 8. More: In my oart, when 
honorary magistrates were there—my

knowledge is  not very  recent—̂they 
used to try even serious cases.  There 
were first class maigistrates and they 
tried not only oniinary cases of pri­
vate complaisits but even government 
prosecutions. (Interruption)  I am 
submitting from my  experience and 
my experience is something very diffe­
rent from Dr. Katju’s (Interruptions) 
In U.P., subordinate and stipendiary 
magisteates acquitted  2,31,537  cases 
and 2,01,103 cases ended in conviction. 
The percentage comes to 46,

Dr, KatJa: Forty-six per cent, con­
victions and 54 per cent, acquittals?

Sbri S. S. More: Yes; that is your 
province.

Dr. BLatJn Our magistrates are very 
independent.

Shri S. S. More: The honorary magis­
trates sitting singly tried 60,480 cases 
ana 33,r.0&  cases resultti in convic­
tion; the  percentage  comes to  36. 
Now, Dr. Katju in his speech never 
comîaitaed that the administration in 
U.P, was defective.  On the contrary 
he was always .appreciating that.

Dr. Katju:  I never said one way
Or the other.  Now, do not say some­
thing which I have not said, whether 
it is about U.P. or Bihar.  That demo­
lishes the argument that the magis­
trates are  under the  thumb of the 
police.

Shri S. S. More: I am only quoting 
facts and figures even though it goes 
against me,  I want to ask oi)e ques­
tion  to  Dr,  Katju.  Why  should 
we suppose the number of  acquJjttals 
as alarmingly  lai*ge?  Why  should 
we  be  so  much  alarmed  at  the 
number of acquittals?

Pandit  K.  C.  Sliarma  (Meerut 
Distt.—South): It adds to the crime.

Shri S. S. More: Hon. Members will 
have their own opportunities and they 
should: not allow me to be provoked 
by their interrpptions.
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Dr.  Katjii: You  cannot  complain 
about interruptions because you always 
interrupt everybody.

Shri A. M. Thomas:
sinner of the House.

The greatest

Shri S. S. More: I do not want that 
somebody ŝe should imitate me in 
this evil practice.  I am anxious that 
my speciality should not spread like a 
disease.

Now, I will go still further and ask 
who are resjponsible for the acquittals? 
Are they the accused?.  Are the accus­
ed bribing all the witnesses for prose­
cution to get acquitted, or is it that 
the police investigations are defective? 
I do not want to bother this House by 
quoting the decisions of  the  highest 
authorities, but different High Courts 
in cases whifch go to them either in 
revision or appeal, have stated that 
the police investigatibns were dtefective. 
The police investigations are not what 
they ought to be and if there is some 
lacuna, some missing link in the prose­
cution case, the judge or the magis­
trate is perfectly entitled—he is ex­
pected by law and principles of jus­
tice—to give benefit of that lacuna or 
defect to the accused.  But here, Dr. 
Katju is approaching this problem from 
a difierent angle.  He feels that the 
moment an accused is charge-sheeted 
by the police, he must be presumed 
to be guilty and his Procedure Code 
is for the purpose of securing speedy 
convictions of innocent people.

Dr. Katja: Who said! so?

Shri S. S. More: This is what I say.

Mr. Depnty-Speaker: Does tlie hon. 
Member want thîs to be the preamble 
to this amending Bill?

Shri S. S. More: That  is  to  Dr. 
Katju’s benefit.  If he is prepared to 
accept it I am prepared to allow him 
to use that for his own purpose.  My 
submission is, speed is necessary, but 
speed acquiJred or achieved by sending 
innocent persons to the jail or even 
to the  hangman, is not the speed

which a welfare State  can  accept. 
Therefore what I say is, the Procedure 
Code is not at fault but it is the machi­
nery.  When I make this assertion I am 
relying on the weighty pronouncement 
whilch has been made by the Chief 
Justice of  Supreme  Court,  Justice 
Mahajan in his very well considered 
and balanced opinion.  Other judges 
too have said so.  My submission is 
that the procedure for summon cases 
jfs being altered, the procedure for 
warrant cases  is being  altered and 
the procedure for committal for trial 
is being seriously damaged in the in­
terest  of  speed.  Now,  Dr. Katju
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Sliri A.  M.  Thomas: Say,  Home 
Minister.

Shri S. S. More: My friend does not 
like my  mentioning Dr. Katju,  but 
when I mention *Dr. Katju’ in a per­
sonal way, I look ui>on him......

Mr. Depnty-Speaker: To avoid any 
diflRculties, hon.  Members  hereafter 
may address the hon. Minister as the 
Home Minister.

Shri S. S. More: All right,  Sir.  I 
accept what you say.  But, it is rather 
difficult for me because I will have 
to train my tongue that way.  I am 
accustomed to the old way.

An Hon. Member: This is  parlia­
mentary way.

Shri S. S. More: Anyway. I accept 
your very wise direction.  So,  the 
Home Minister......

Mr. Depnty-Speaker: Hon. 'Member 
need not worry about  interruptions; 
they are so gentle and silent.

Shri S. S. More: My submission is, 
summons case procedure is supposed 
be for minor offences.  Now, that is 
being extended and many more offences 
—from six months to one year punish­
ments—̂are comihg under it, so that 
something like 30 offences which were 
previously warrant case offences will 
be brought under the category of sum­
mons case procedure.  The summons 
case procedure is superficial and per­
functory.  The  magistrate  asks  the
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accused': ‘have  you  committed  this 
offence’ and the reply is‘No\ Then the 
evidence is heard.  There is cross-exa­
mination, but it immediately follows 
the excynination-ita-chief.  Now, what 
i*s the state of warrant case procedure?
Under the Criminal Procedure Code 
there was one warrant case procedure 
for all cases, whether public or pri­
vate.  But, now, we have two szts of 
procedures; one set of procedure for 
police cases and another set for piivata 
cases with the result that a man who 
is charge-sheeted by the police wi 1 ba 
at a tremendous disadvantage compar­
ed to the man who is proceeded against 
in a private complaint.  I will make 
it perfectly clear to the House.  Un5er 
the old procedure, under seclions 252,
256 and 257 the accused used to get 
three chances to  cross-examine  the 
prosecution witnesses.  I am  not  in 
favour  of  retaining all these three 
chances.

Dr. Katja: Say ‘three laddus*.

Shri S. S. More: Why laddus? Cross­
examination of prosecution witnesses 
is not a laddu.
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I am prepared  to<  reconcDe  myself 
with the original Bill if we restore 
to some extent the provisions of the 
original Bill that even when an accused 
has exercised his rîght of cross-exa­
mination following immediately after 
the examination-in-chief, if the magis­
trate is convinced by reasons that cer­
tain  witness must  be afiain  cross­
examined for the ends of justice, he 
should allow it, that discretion ought 
to be given to the magistrate.  That 
provision in the original Bill must be 
restored and that wifll be of great bene­
fit because warrant cases  a e  vary 
serious cases.  Some of them end in 
jai’.s for a longer period than we can 
think of with unperturbed mind.  In 
such cases if such a provision is there, 
the magistrates will only use it to the 
best advantage and  on  very  good 
grounds.

I was saying that I do not want to 
go to the length of saying tfcat all 
these three chances should be retained. 
I would say that some pruning is neces­
sary and you may apply your knife 
here and there.  To that extent, Sir, 
the procedure or the provisions cf the 
Bill which was referred to the Select 
Committee was much better than the 
procedure which has emerged alter the 
labours of the Select Committee.  In 
a warrant case on a Dolice report the 
accused is reduced to the position to 
a sunmions case trial.  The prosecu­
tion witness there; he  is examined, 
immediately cross-examined  and  th.3 
re-examinati«on  is there.  Supposing 
some new matter comes out from the 
testimony of a later witness, then there 
is no chance for the accused to put 
the same to a witness who has already 
been discharged, for eliciting  some 
further information which, will be use­
ful to hiin. 1 would rather fay, that

Then regarding committal  p oceed- 
ings, the original provisions were un­
diluted reactionary provisions.  They 
were designed to do the greatest harm 
to the accused who was supposed to 
have committed an offence triable  by 
th? Sessions Court.  Now, in a spirit 
of compromise certain changes  have 
been effected but they are not enough. 
I would say that unimportant  wit­
nesses mighc not be examined by  a 
magistrate, that will be a saving of 
time, but as far as important or mate­
rial witnesses are concerned, merely 
recording their statements in the pre­
sence of the accused is not  enough. 
The original provision in the Bill was 
that the statement jof all  material 
witnesŝ shall be recorded under sec­
tion 164.  But that is done even  in 
the absence of the accused.  The only 
concession—a  meagre  concession, 1 
would say—which has been given to 
the accused is that he shall be allowea: 
the privilege of being present when 
the statement of the witnesses is beittig 
recordied by the magistrate.  You will 
be particular to notice that this is the 
recording of ‘statement’ and not the 
recording of  ‘evidence.V'Diis  would 
work to the disadvantage of the pro- 
secirtion itsdl.  Take, for instance,
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section 288.  If a witness has made 
certain statements in the lower coût, 
and for reasons best Irnown to him­
self, departs from that statement, then 
Ihe prosecutor can make a request that 
the statement recorded in the lower 
court may be taken on the record of 
the sessions court under section 288. 
Such course is open because, his origi­
nal deposition is evidence  that  the 
accused had the opportunity to cross­
examine,  and  tnerefore,  as  it  is 
evidence,  it  can  very  well  go 
under saction 288.  Now, under  the 
presen: provision, as it  has emerg­
ed from the Select Commirt;tee, it  is 
recording of the statement.  It is not 
evidence, in the technical sense of the 
term.  If it is not evidence, if a man 
is allowed to get his statement record­
ed in a lower court, and in the ses­
sions court, for reasons v/hich I reed 
not analyse, it is changed, then the 
prosecution standls to lose.  They can­
not  bring  that  original  statement 
to  record,  as  it is  a  state­
ment without an opportunity to the 
accused ôr ŵross-examinatiion,  and 
therefore, that statement is not evi­
dence of the witness and if it is not 
evidence, then section 288 would not 
come into operation.  That is a posi­
tive disadvantage to the prosecu.ion.
I  am  as  much  anxious  as  the 
bon. Home Minister that all  crimi­
nals,  if  they had really conmiitted 
an  offence,  should  be  punished, 
but  here,  you  are  unwittingly 
leaving some gap in your chain which 
will result i»n the escape of even guilty 
persons.  This  should  not  happen. 
Why should not that accused have an 
opportunity to put some relevant ques­
tions t’o the witnesses?  What will be 
the state of the statement? The pro­
secutor will be present.  He will be 
asking some question to the witnesses. 
When the statement under section 164 
is recorded, the magistrate is only a 
recording machine, antf the  witness 
pves his own case in his own ramb- 
iiig manner possibly, but under  this 
I'ew procedure, the prosecutor will ask 
some  questions.  If  questions  are 
asked, it amoimts to examination-in- 
cmef. If examination-in-chief is there, 
 ̂why should not the accused proceed
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to cross-examine?  You are not only 
amending  the  Criminal  ProcecJuxe 
Ctode but some relevant sections  of 
the Evidence Act also which auys that 
after examination-in-ch.'ef, there shall 
be cross-examination and re-cxamina- 
tion.  These sections are also auioma. 
tJca'Ay amended by this.  I v̂ould re­
quest the  hon.  Horn®  Minister  to 
relax his rigidity to the accused ani 
give him some chance to cross-exam.ftj 
the material witnesses subject to the 
necessary control by the trying magis- 
trale.  Either let us have this sort ot 
procedure or I would rather go th- 
whole hog and say, aboUsh the com­
mittal proceedings.  Let the  charge- 
sheet go to the sessions court, ?nd as 
you have revised the procedure under 
a new section 198B, as far as defama­
tion ite concerned, let the  sessions 
judge try a case, the charge-sheet -of 
which is submitted to him r*s a warrant 
case under the old procedure, and that 

give advantage to the  accused 
This is what I wanted to say regarding 
the procedure.

Shri A. M. Thomas: You have taken 
about one hour.

brief.  As I was a member  of  the 
Select Committee, i have  made  so 
many points and I want to convince 
the House.  If Mr. Thomas is already 
convinced, I need not tell  him  but 
there are many other Members who 
want to be convinced and I want to 
touch those aspects and points which 
would be debated during the course 
of the debate.  I wish to  bring  to 
your notice  the  fact  that I never 
participated in the debate on this Bill 
tUl now.  This is the iirst opportunity 
that I am getting to have my say.

Mr. Depoty-Speaker: What I would 
suggest is, with regard to the  tld 
practice, there is no time-limit at all 
But recently, for the purpose of ex­
pedition. the Business A dvisory Com­
mittee has advised a time-limit and
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tts advice has been  accepted.  What­
ever might be the time, sUU, all the 
500 Members may not Tiave a chance. 
Even if they should have a chance, 
the time will have to be further res­
tricted.  Therefore, normally, no hon. 
Member should take more than half an 
hour.  I would expect each Member to 
take not more than  20  minutes.  I 
would not ring the beU until fifteen 
minutes are over.  Mr.  More  will 
please conclude soon.

Sliri S. S. More: 1 am very thankful 
for the indulgence you have shown 
me,  I was about to  refer  to  the 
chapter case proviteions.  We feel, as 
political agitators and workers, that 
tnese proceedings are rarely Utilised 
against a regular, habitual  crimmal. 
They are used against political workers 
or against persons who have no osten­
sible means of  livelihood,  that  is 
against poor persons, whose poverty 
is due to non-fulfilment by the State 
of its responsibility  in  the matter 
of  giving  them work.  Shri A. K. 
Gopalan has  referred to  the satya- 
graha that was  carried on by some 
persons, as landless persons, against 
a sugar factory in North Satara Dis­
trict.  I shall quote one instance. One 
lady by name Harnabai who belongs 
to a village in the Paltan Taluk  in 
North Satara had a  piece  of  land 
extending  to  over  30 acres.  It
was leased to a comi>any at the rate of 
Rs. 2 per acre.  It was well-irrigated 
land.  She wanted that land back. 
She offered satyagraha.  She  was 
convicted,  and this  Harnabai,  is
more  than 80 years  of  age,  with 
sight dim, face full of wrinkles and 
all teeth gone; she cannot walk with­
out the aid of a helper.  This poor 
lady, after her conviction—even  the 
magistrate, on account of  her  age, 
gave her only one day’s punishment— 
is now being proceeded against under 
sectiton 107, and she is called upon to 
give security for not disturbing the 
peace.  A lady who is on the point 
of entering  the other world and has
no strength  or power to disturb the
peace of this world, is being called 
upon to furnish security. She is asked

to go instead of to a magistrate who is 
at a distance of seven miles from her 
village, to go 40 miles to another magis­
trate, in a vindictive manner, because 
the case has been  started  by  the 
police. "The police know  that  this 
sort of chapter case will not  stand; 
therefore they are trying to see that 
all the persons concerned are financi­
ally exhausted; and hence they  are 
dragged in distant  courts.  My real 
grievance is that for matters under 
sections 108, 109 and 110, the proce­
dure prescribed was that <t a warrant 
case, but now, there is a clause which 
says that the procedure under sectioa 
117 shall be that of a summons case. 
Thds summons case procedure is receiv­
ing a sort of treatment—1 would say— 
of favouritism.  Warrant  cases  ara 
reduced to the position of summons 
cases and even the sessions court pro­
cedure ite patterned after the summons 
case procedure.  Everywhere, it is so; 
that'might be a way of doing things 
in an expeditious manner, but that ex­
pedition will be at the cost cf juitlte.

Then, I shall refer to section 162. 
No doubt, the hon. Home Minister hal 
conceded some ground and kept section 
162 in some form. But he has extract̂ 
ed two advantages for the prosecution. 
Under the old section it could be used 
only for contradiction by the accused. 
But now he has secured two advantages 
to the prosecution: the nrosecutor can 
use that statement  to cross-examdna 
his own witness and he can further 
use that statement for the purpose of 
re-examination of a witness to whom 
some part of the statement was shown 
by the accused.  I think that  a big 
slice of whatever advantage was given 
by one hand has been taken away by 
the other.

Now I come to the clause relating to 
defamatiton.  I need not  reoeat  the 
arguments which have been advsnced 
already.  This is a matter of so much 
importance that for the sake of em­
phasis some repetition will be pardon­
able,  I can understand the President, 
the Viĉ President or even the Gover­
nor being placed in a specifal category. 
But why should the Ministers who are
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politicians, seasoned politicians, be so 
sensitive to attacks which milght be in 
the nature of defamation?  It is un­
reasonably assumed that under these 
provisions only the Press will be sup­
pressed.  But that is not a fact.  The 
elections are approaching very fast and 
the Members of the Opposition Parties 
will be going about their campaigns. 
The elections in Andhra will be coming 
up in February  next.  Suppose  the 
. members of the Opposition in Andhra 
go about attacking the Ministers there?

Mr. Depoty-Speaker: The  Ministers 
have resigned there!

Shri S. S. More: It is a moot point 
that you have raised.  If the offence 
refers to the actions of a Minister when 
he was in office, even his subsequent 
resignation will not nullify or take the 
offence to some other category.  That 
is my submission.

Then the Ministers will say,  “We 
are defamed”.  Some secretaries will 
be  ready  to  prosecute.  That  is 
discriminatory.  It leaves  a ?ort  of 
bad  taste.  The  Congress  people 
feel  that they  wiU  be  remaining 
here in power for ever, till entemity. 
But under democracy even the Oppo­
sition piLrties have every chance.  We 
should not draw conclusions by the 
present picture, or by the conditions 
that are prevailing. I would say that 
no person who goes to the ministerial 
gaddi, or no officer who accepts office 
under certain  conditions,  should  be 
safeguarded behind  the iron curtain 
of a provision like this.

Even about the Press I have got so 
many things to say.  It is not that we 
shall always complement the Press. 
But we cannot forget the fact that th2 
Press does discharge certain dutites 
as the watch-dogs of public interests. 
Possibly, they open some scandal.  I 
need not remind you, Mr. Deputy- 
Speaker, that during th2 last six or 
seven years so many scandals came 
to light because the Press was bold 
enough to brinj? them to the notice 
of the publite.  I need not enumerate 
th» •rWKhilg te MBdalt  ttere.
*  PiMi kad Bol M M eonnice fa

both their hands and at some risk in 
themselves, because some gods were 
likely to be offended, ventured to give 
the public an inkling into the scandals,, 
they would have remained deeply hur­
ried like the Egyptian mummies.  So,̂ 
the Press has been doing  a  useful 
service.

The Home Minister asks: “What am 
I doing?  I am as much interested in. 
opening up all corruption as you are;. 
I only try you.”  Let there be an en> 
quiiy: let it be a sort of judicial en­
quiry.  Now under the present pro­
cedure the man  who  is  doing  the 
greatest̂semce to the country wiU be 
the first tô su5er.  You were  thft 
Chairman of the Estimates Committee. 
Our Estimates Committee and Public 
Accounts Committee have exposed so. 
many cases of corruption, inefficiency. 
When the malady is so serious is it 
not necessary  that there  must  be- 
somebody who can with courage point 
out hi*s finger and say:  “Here is the- 
real source of  d̂anger.”  But  these 
provisions will hit those who are out 
to expose corruption; will pimish those 
who are out to expose inefficiency.  It 
is not so innocent as the hon. Minister 
has presented it to the House.  Here- 
the guiflty man will come as a wit­
ness for the prosecutor and the man-, 
who has done the {greatest service to 
the country’s finances, the country’s 
honesty and integrity, will be in the 
prisoner’s dock.  Is  that  equitable?' 
Is that reasonable?

Mr. Depaty-Speaken That is so even 
in a private complaint.

Shri S. S. More: You have sufficient, 
experience at the bar.  A magistrate’s 
approach, a judge’s approach to a 
case filed by a private person will be 
world apart from his approach to a 
case filed by  Government.  He  will 
assume that because sanction has been 
given, the sanctioning authority must 
have satisfied itself.  The prosecutor 
is coming forward _̂ h his case: sso, 
the prosefcutor must have also weighed* 
the facts of the case and seen that iti
li a good case.  Such factors are likely 
to influence his mind.  You know how-
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liuman  mind  works.  So,  hs cp- 
proach to the accused will be entirely 
different from his approach to aî ac­
cused  in  a  case filed by a private 
party.  Not only that:  who is going
to suffer.  A  has  committed  some 
corruption:  B has ventured to ex­
pose.  Now in order to protect A the 
public finances will  be  taxed.  The 
c6st on the public prosecutor, the cost 
on the witness all these will be de­
bited' to Government revenues.  Sup­
posing a man who is accused of some 
corruption goes as  a  priva;e  com­
plainant and succeeds in seeing the 
man convicted.  Convictions Eire not al­
ways in accordance with real fncts. 
Jlven then the expienses that he has 
incurred will be a sort of punishment 
to him.  In tl̂ case the ugly child 
of corruption will be carried by Gov­
ernment, will be looked after by Gcv- 
•emment at public cost.  When in this 
country so many people are starving we 
shall be spending money to give pro­
tections corrupt officers and even cor­
rupt Ministers.

In the end*, I would make an ear­
nest appeal to the Home Minister.  I 
would ask him to wl'thdraw the BiL, 
yfl r/Jt at least postpone consideration 
-of it till a Law Commission is appoint­
ed and it goes into all the aspects of 
.criminal  jurisprudence and criminal 
law administration  in this country. 
Then only shall we be in a position to 
<X)nsider whether the different provi­
sions that are sought to be amended' 
deserve, or need any, amendment cr 

not.

2 P.M.

Shri Ragfaubir Sahai cEtah  Distt.- 
North East cum Budaun Distt.—East): 
Mr. Deputy-Speaker, I would just re­
quest......

Mr.  Deimty-Speaker: Hon.  Mem­
bers will bear the time limit in mind.

Sliri Lokenath Mishra (Puri): May 
1 request one thing Sir?  There will 
peniiaps be so many speakers on thifs 
Bffl.  May I request you to kindly
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ascertain how many Members want to 
speak so that you may divide  the 
time according to convenience,

Mr.  Deputy-Speaker: I  have  no 
objection.  But, the House is not full. 
Whoever has not rome here may get 
up tomorrow and* it may go on......

An Hon. Member: Getting up and 
sitting down is an unpleasant thing....

Shri K. K. Basu: Since he nâ be­
come a Member of Parliament he has 
got to do it.

Mr.  Deputy-SpealEer: Even  1 
ascertain the number unless I fix th'i 
order and call them, they will hav̂ 
to get up and sit down.

Shri Lokenath Mishra: That can be 
done.

Mr, Deputy-Speaker: I.et me have 
an idea as to how niany hon, Me.Ti- 
bers want to speak.  I find there are 
24 at present biit the House is very 
thki......

Shri Lokenath Mishra: You can fix
so many speakers today and......

Mr. Deputy-Speaker: I shall try to 
call as many  as  passible.  Fifteen 
minutes—each will have.

Shri Ragihubir Sahai: I think you 
will agree with me that this Bill cin 
be dilscussed from many  points  of 
view but at this stage, the r»iost ap­
propriate point of view for discussing 
this Bill would be to see how far the 
objectives stated in the  aims  and 
objects bf this Bill have been met 
because I beliteve that a good many 
of the speeches that have been made 
on this Bill since yesterday emphasis­
ed those points which should have been 
dbne in the eariier stage of the discus­
sion of this BiU.  While coming to iha 
akns and objects of this  Bill,  you 
will see that this Bill was orjginally 
introduced into thife House because it 
was considered that the present system 
of administration of criminal justice was 
very expensive, dilatory, and cumber­
some and there was perjury prevailing
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on a very large scale. We shall have to 
see how far ,those objectives  have 
been attained by the Bill as it has 
emerged from the Select Committee.

Originally when the Bill was intro­
duced here and was biought up for 
discussion, many hon. Members—dis­
tinguished lawyers like Mr. Chatterjee 
and Mr. Bhargava—expressed  their 
opinion on the provisions of this Bill. 
They put them in very strong terms 
and they condenmed many of the im­
portant provisions of the Bill.  Out­
side the Parliament alK), the original 
Bill was subjected to a lot of criticism. 
As a result of these  criticisms, the 
Bill was referred to the Joint  Select 
Committee of both the Houses. Before 
the Joint Select Committee vitews of al­
most every section of the p̂»ople who 
were competent  enough  to  express 
their opinion on this Bill were placed 
by the Government and' by the hon. 
Minister.  Those views were studied 
and discussed threadbare end  as  a 
result of their discussion, the present 
Bill has come up.  As has been ad­
mitted by some hon. Members, as a 
result of their discussion and delibe­
rations in the Committee the present 
Bill has been vastly improved.  I con­
gratulate those hon.  Members  who 
have stated this bare truth.

We have to see how far the Bill, 
as it has emerged from  the Select 
Committee, has come to the expecta­
tions of tlie aims and objects stated in 
the original Bill.  I will not say that 
the BiU is the last word on the Crimi­
nal Procedure Code; i*t cannot be im­
proved  any  further  or  that  every 
provision of the Codfe has been touch­
ed upon and every possible  imend- 
ment has been made.  This will  be 
far from truth.  I will not make that 
b'̂vnbastic claim.  But I beg to submit 
that  considering the Bill frrm the 
■̂’'lited scope which has been placed 
before us in the Statement of Objects 
and Reasons, I think the Joint Select 
Committee had succeeded* to  a very 
large extent.  In support of what I 
ssy, I a.uote some of the instances.

Take, for  distance,  the  provision 
'Under sections 145 and 146.  Every
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practising lawyer knows what is the 
state of affairs im cases under these 
sections before the  magistrates.  In 
my own place, Budaun there was a 
learned  magistrate,  an  l.A.S.  and 
wnile he remained in the district in» 
charge of the sub-division, he never 
decided a single case under these sec­
tions and that gentleman  remained 
there for over two long years. Hap­
pily I confess, the magistrate has been 
transferred to'Rajasthan.  Look ̂t the 
long latitude that the maaistrates have 
in deciding cases under sections 145. 
and 146.  No time limit and no llniit 
on the expenditure  or worry  and 
trouble to the litigants,  Un(Jer this 
provision which has now  been  ap­
proved by the Select Commitlee, the 
£)- .ids of those magistrates have been 
tied down.  They must  decide  the 
question  of  possession  within  two- 
months and  if  somehow  they  ara 
ur able to decide that question they are 
required  to frame  an  issue  which 
should be remitted to the civil ccurt 
and the civil court has been askeJ 
i-'t decide that question within three 
months.  Within five months’ time a: 
t̂ie most, a case under sections 145 
and 146 must be decided.  I submit 
this is a distinct improvement on the 
present state of affairs; that will cer­
tainly cause less expenditure. The trial
V ill be speedy and that will cause le:-s 
trouble to the litigant public.

Another point is this, with regard 
to  committment  proceedings.  While 
considering that question—a very con­
troversial quesTion̂ —we had to  deal 
with the opinions of learned judges of 
the high courts, the opinion of the 
Supreme Court Juĉes, lawyers, law- 
years’ associations, etc.  I  may  in­
form the hon. Members that if they 
go through the bulky volumes of these 
opinions, they  would find that the 
ouinion î equally divided.  On the 
one hand,' very learned judges and 
lawyers are of opinion that commit­
ment proceedings should stay and on* 
the other hand, there is an  equplly 
weighty cpiriiton that the commitment 
proceedings should go, lock stock ani 
barrel.  '
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'barrel.  We have adopted  a  middle 
'Course that time should not be use­
lessly spent.  AH formal evidence has 
“been done away with.  Only material 
witnesses who have seen the occur­
rence wifth their own eyes  are  re­
quired to be produced and their evi­
dence would be recorded before the 
•accused  and̂  before  their  counsel.
But as ordinarily happens  in com­
mittal proceedings,  lawyers  do  not 
generally cross-examine.  So the right 
of cross-examination has been  taken 
■away.  I submit that under the chang- 
•ed proceciure commitment proceedings 
"Would take very little time and would 
cause less worry and would involve 
less expense.

Thiirdly, if we look at the changed 
procedure  for the trial  of warrant 
cases we would find that formerly an 
accused had three chances of  cross- 
■examination.  Any  number  cf  ad- 
iournments could be  given  by  the 
court, and the trial in the lower court 
was a pirotracted trial. The consensus 
•of opinion on thite point was, an'S is, 
■that three chances for cross-examina­
tion are not necessary.  So, taking our 
<*ue from that, in the  Joint  Select 
Committee we have come to this con- 
clusiton that only one rij?ht of cross­
examination should be given and  the 
trial under warrant cases  should  be 
on the same lines as in the sessions 
•court.  Personally I would have pre­
ferred that this one riight of cross­
-examination should have been exercis­
ed after all the prosecution evidence 
was recorded and not as provided in 
this Bifll. I have in mj Minute of 
Dissent given expression to my ideas 
with regard to ĥat.  The  Wanchoo 
Committee in U.P., presided over by 
-one of the Hifeh Court  Jud'ges  of 
AUahabad who now occupies the posi­
tion of Chiief Justice of Rajasthan, also 
recommended that although one right 
of cross-examination should be given 
in warrant cases, that right should be 
given after all the prosecution evi!- 
•dence had been recorded.  But even 
«s It is. I would submit that this would 
«ave lot of time and lot of expense.

Then there are various other piovi- 
sions in  the BiU which would  be 
welcomed by the lawyer  class,  by 
those who would, be caUed  upon  to 
deal with cases  in  the  courts  of 
Magistrates and Judges.  For instance, 
the right has been given to an accus­
ed to enter into the witness box and 
to be his own  witness.  This i’s  a 
very important right.  In England we 
leam that it was fifty or sixty years 
back that the Evidence Act had' been 
completely  amended  on this  point. 
There the accused has a right to enter 
the witness-box and to make his own 
statement, for  what  it was worth. 
Now this right  has been given here 
also under the provisitons of the Bill. 
I welcome this rîfht and I hooe that 
the country also would welcome this 
By giving this right to the accused 
to enter the wi*tness box I do hope 
that trials would be held in less time 
and that there would be less expense 
and that the Judges also would be in 
a better position to come to a right 
decision.

Similarly many other rights  have 
been given to the accused.  For  in- 
tance all the mat̂ al on which ths 
police rely .would be given to him and’ 
his counsel much before the case would' 
start in a criminal court.  AU those 
copies would be given free of charge. 
That is a very valuable right, a very 
valuable concession to the accused.

Similarly, up to this time lawyers' 
as well as accused felt great diflftculty 
in securing bail from courts.  &:me. 
times magistrates and Judges însisted 
on verification of the sureties.  That 
was very difficult* and because of that 
insistence sometimes the accused had 
to remain in jail  for  long.  Now  a 
salutary provision has been introduced 
in this Bill that on filing affidavits bail 
could be granted.  I suppose that is 
also a very valuable right.

I can quote many other provisions 
but because I know that I have got a
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limited time at my disposal 1 would 
not dwell on them.  But I submit that 
what I have ffiven, and which can be 
added to, is not exhaustive but illus­
trative. And, as I said in the begin­
ning, if all these provisions are viewed 
from the single standpoint mentioned 
in  the  Statement  of  Objects  and 
Reasons of the original Bill, we would 
come to the conclusion that to a very 
large extent trials in criminal courts 
would be speedy, they would involve 
less expense, they w’ould be less cum­
bersome and  would be in the larger 
interests of the country.

17 NOVEMBER 1954 Criminal Procedure 
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would simply make  a note  in  his 
judgment that he has dione so and he 
would recommend that he may be tried 
before another Court and he would 
file a. complaint.  Before that other 
Magistrate he can be fined only to the 
extent of one hundred rupees and no 
more.  My question to  the hon. the 

Home Minister is: will that put down 
perjury?

Dr. Katja: Are you quite sure about 
its being only a fine of one hundred 
rupees?  I thought it was six years.

Shri Bagbabir Sahai: It is only fine 
as far as I remember.

Having said this I must say ther̂ 
are certain grave lacunae also in the 
Bill.  And, as hon.  Members  would 
find from my Minute of Dissent,  I 
have emphasised the most  important 
point with regard to putting down per­
jury.  I quite appreciate the  feelings 
of the hon. the Home Minister that if 
he is anxious that the trial should ba 
speedy, if he is anxious that the trial 
should' be inexpensive, if he is anxious 
that the trial should not be diatory, 
he is also anxious that the prevailing 
evil of perjury should be put down. 
With that end in view in the original 
Bill he proposed that as soon os the 
presiding officer of the court ccmes to 
the conclusilon that a witness before 
him has perjured he  can  then  and 
there adbpt summary proceedings and 
punish him.  That was his own view 
to put down perjury.  But in  the 
Joint Select Committee this question 
was considered at great length.  Com­
petent and authoritative persons said 
otherwise, and they said that this re­
medy was worse than the disease; that 
is to say, if you keep this provision, 
many honest persons who would have 
otherwise entered into the witness box 
would hesitate to do so; instead  of 
helping the courts you will be shutting 
them from finding out the truth; so this 
provision should  not  remain  there. 
And the Joint Sd  ̂Committee  5n 
their best judgment amended that ori- 
âl provision, and now the i rovision 
is that if a Magistrate or Judge comes 
to the conclusion that a  particular 
witness before him has perjured he

Dr. Katju: Then you wl̂l have to 
add to it.  It will be a regular trial 
for perjury, whatever the section may 
be.  If there is a lacima left, it can 
be cured.

Mr. Depnty-Speaker: What  is  the 

section referred to?

Shri Raghubir Sahai: At the present 
moment in the amended Bill it is only 
fine up to Rs. 100 and not sentence 
of imprisonment.  But I submit even 
if you put......

Mr. Depoty-Speaker: What  is  that 

section?

Shri S. S. More: Clause 90  relates 
to perjury, and 91 relates to absenting 
witness.  And the fine of Rs. 100 is 
for the absenting  witoess, not  for 
perjury.

Shri Ragfaabir Sahai: I  stand  cor­
rected.  This provision with regard to 
fine of Rs. 100 is for  non-attendance 
of. court,

Mr.  Depoty-Speaker:  Very  well.
That is the next section.  That is all
right.  Rs. 100 is not there.  That is 
for next one, non-appearance.

■Jr. Katju:  That is for non-appear­
ance as witness, but this would be a 
trial for perjury.

Sliri Raghabir Sahai: Quite light.  i 
stand corrected.  What I mean to say 
is that the magistrate before whom the 
witness has perjured would? not deal 
with him then and there.  He would 
simply file a complaint before another
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magistrate who would deal wi.h him 
according to law.  Even then I  say 
will you put down perjury?  My own 
feeling is that would not put it down.

Dr. Katju: It all depends on how the 
magl̂strates act.

Shri  Raghnbir  Sahai: Whether
ths magistrate before whom a witness 
perjures punishes him then and there 
or another magistrate before whom ĥ 
IS  sent  up  for trial punishes him, 
matters little. That would punish only 
the stray perjuror but would not put 
down perjury which is rampant.

Mr. Depnty-Speaker: What is the
suggestion of the hon. Member?

Shri Eaghubir Sahai: My RUggestion 
is that this is only a negative ap­
proach.

Dr.  Katju: What
approach?

the positiV3

Sto-i Baebnbir Sabai; There rrust bs 
a positive approach.

Mr. Deputy-Speaker: What  is  the 
positive approach?

Shri Raghubir Sahai: You give sotne 
preferential treatment for his speaking 
the truth, and at least for God's sake 
there must not be a statutory provi- 
sicn that false replies can be given.

Now, I would invite your attention 
to section 342 of the Grimnal Proce­
dure Code, sub-section (2) wherein it 
is stated:

“The accused shall  not  ren.ier 
himself liable to punishment by 
refusing to answer such questions, 
or by giving  false  answers  ta 
them:”

Dr. Katju: May I interrupt?  My 
hon. friend was dealing with the wit­
ness and has come to the accused. 
What is the positive answer to stop 
perjury?

Shri Raghubir Sahai: I am com ng
to that, Doctor Saheb.

Dr. Katin: I am very sorry.

Shri Raghubir Sahai: There is this 
statutory provision that a falsa ans­
wer can be given  by  an  nccused. 
Now, I for one wouldl go to the lergth 
that even an accused should net  be 
encouraged to give a false answer.  I 
can apprec*<ate his right...

Sir, I want some indulgence.  I may 
be given a few minutes more.

Mr. Deputy-Speaker: Very  well. I 
have given 25 minutes.  Let h'm take 
five minutes.

Shri Raghubir Sahai: Yes. 1 will be 
very brief.

So, my submission is that ev̂n an 
accused should be encouraged to speak 
the truth because we have to create 
an atmosphere in which  everybody 
speaks the truth.  Everybody  admits 
that now-a-days courts are dens  of 
falsehood and the atmosphere......

Mr, Deputy-Speaker: Does he mean 
then that the accused should be con­
victed ioT the regular offence with 
which he is charged and again tor 
perjury for making the false state­
ment.

Shri Raghubh- Sahai: Not at oU.

Mr. Deputy-Speaker: That is what 
it would come to.  "

Shri Raghubir  Sahai: That  would 
also be a wrong impression because 
the statement of accused would' not be 
on oath,

Mr. Deputy-Speaker: Therefore......

Shri Raghubir Sahai: Only v/hcn  a 
witness makes a statement on  oath 
can he be charged for perjury.  lie 
can refuse to give an answer. 1 can 
understand that.

Mr. Deputy-Sf»eaker: But assuming 
he has given an answer is he to b? 
charged for perjury, for giving thal 
answer?  That is, for hi*s statement he 
is  prosecuted. For the  substantive 
offence again he is prosecuted, that is, 
twice.

Shri Raghubir Sahai: He cannot be 
charged for giving a false answer. My
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own submission is that these words
that he can five a false answer......

Mr. Depaty-Speaken May be delet­
ed?

Shri Baehabir Sahai: Should be de­
leted.

Mr. Depnty-Speafcer: Very good.

Shri Raghubir Sahai: Because  that 
is giving statutory liberty for making 
false statements.

Mr.  Deputy-Speaker: Even . other­
wise, the same consequences ensue.

Shri  Baghubir  Sahai: They  may. 
When I studied the criminal law  of 
England, I found that no such liberty 
has been given in England.  We have 
copied our criiminal law from England. 
We have copied our Indian Penal Code 
from England,  We have copied our 
Indîan Evidence  Act  from  England, 
And they have also been very cautious 
about the rights of the accused, but 
they have not given this right that 
he can give a false answer.  I would 
go to the extent that  even  a  true 
answer  from  the  accused  should 
be considered* to be  an  extenuating 
circumstance.  In section  562  where 
you have stated the extenuating  cir­
cumstances  for  awarding  lesser 
punitehment or for letting off the ac­
cused with only an admonition, you 
have taken  into  consideration  age, 
antecedents, character etc. of an ac­
cused.  Why not pray take into con­
sideration also the fact that he made 
a true statement, concealing nothing? 
It ite not in every case that the magis­
trate" or the judge is influenced' when 
a true statement  has  been  made. 
That right or discretion of the magis­
trate and of the Judge remains in tact, 
but at least in law we ought to concede 
that some consideration, some merit 
has been shown to speaking the truth.

My Minute of Dissent related* to this 
matter. My feelings are not less strong 
than those of the hon. Home Minister 
on the point of perjury, but I submit 
that the step that has been taken to 
put down perjury is not quite suffi­
cient and in my opinion if you take 
these two things together, as suggest­
ed by me perjury will be put down to 
a very great extent.

481 LSD

I will be bringing my remarks to 
a close, but before I do so, you will 
permit me to say that I join with 
many of my friends who havfe said 
something about the police.  I honestly 
feel that the Bill is a great improve­
ment on the present Criminal Proce­
dure Codfe and no less  a man than 
Dr. Katju could have sponsored  it, 
because he has the real courage of his 
convictions  in  coming lorward̂  in 
appreciating the voice of the public 
and in bringing this amending BiU, but 
I do submit that even if this Bil i, 
every provision of it, is accepted by 
this House—and I do hope they will 
be accepted with certain modifications 
here  and  there—̂the  expectations 
will not come true if the police is 
not reformed.  I also feel that, the 
learned Home Minister, does feel about 
this question and he would certainly 
take steps to reform the police sooner 
than later.

I congratulate the Home 3/Iinister on 
bringing  forward this  Bill  and  On 
having kept an open min(j throughout.
I do hope that he will keep an open 
mind even in the discussion of this 
Bill here.  I support this Bill subject 
to my Minute of Dissent.

17 NOVEMBER 1954 Criminal Procedure  I9S
* (Amendment) Bill

Acharya Kripalani (Bhagalpur cum 
Pumea); Sir, the difllculties that arise 
in any piece of legislation undertaken 
at present, are due to the fact that 
we do not go to the fundamentals, but 
we try to make small  changes here 
and there.  We fail to realise that 
most of the political  institutions  in 
this country were introduced by  a 
foreign tyranny.  It was  a kind  of 
totalitarian government,  which  had 
certain democratic traditions at home; 
but here, in India, the government was 
totalitarian.  The criminal procedure 
introduced  by  this  totalitarian  or 
police government was  modified  by 
certain principles of jurisprudence witb 
which the rulers were familiar with ito. 
England.  The Indian Criminal Pro­
cedure Code has some of these basic 
principles of scientific jurisprudence. 
But there are many sections  in  it, 
which were meant  to  buttress the 
police State, and keep poliltical power 
in the hands of the  fordgner,  The
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whole of the  administrative  machi- 
was devised priminarly for that 

purpose.

We always say that after Indepen­
dence there has been a  revolution. 
Yet we proceed, in our thinking, on 
the old basis.  We had? a Constituent 
Assembly,—̂ which  was  expected  to 
usher in a new order of things—̂that 
gave us a new Constitution.  It guar­
anteed  to  us  certain  fundamental 
rights.  It was necessary, therefore, to 
change our criminal procedure and even 
our Criminal Code, in accordance with 
the basic principles that were laiki down 
in the Constitution.  Instead of that, 
what we do, pledged as we are and! 
pledged as our Government are to the / 
maintenance of the status quo,  is  to 
go on changing this bit here, and that 
bit there.  It is just like patching up 
an old' garment.  You put in one rag 
in one place, and there is a tear in 
another  place;  then  you  produce 
another rag and put it there and there 
is yet another hole.  This is not the 
way of a country,  that  is  out  to 
introd\ice a new. social order and that 
lias bidden goodbye  to past  follies.
It functions more ©r less in a revolu­
tionary way.

If the Criminal Procedure Code was 
to be tampered with, I think it was 
necessary to appoint  a  legal  com­
mittee to go into the whole question, 
and find out what  procedures  are 
agaitost  the  fundamental  principles 
guaranteed to us by the Constitution.
It should have also reviewed the Crimi­
nal Procedure Code.  Instead of do­
ing this, as in other matters, so in 
law, we  are proceeding  piecemeal. 
We db thite in our educational policy, 
not realising that the old system of 
education was introduced in India, for 
purposes which no lonffer hold Bood. 
Thus we go pn from blunder to blun- 
dfer.

I would not examine the details of 
the changes that have been paroposed, 
because I was told yesterday by Dr. 
Katju t̂h authorilty, that I did not 
know law. I must hpnbly say that it 
3s a fact.  I have never been a law­

yer, much less  a  criminal  lawyer. 
But I have heard it said that law is 
based on oommonsense.  Therefore, I 
think that  aa  a  citizen  possessing 
some commonsense, I might be able to 
contribute something on the changes 
that are sought to be made.

Let us then first examine the pur­
pose of this BiU.  The purpose is that 
justice be made speedy and  cheap. 
I am afraid, if justice had been speedy 
and cheap. Dr. Katju, with  all  his 
legal knowledge and acumen may not 
have been able to rise to his present 
eminence.  However,  we  are  all 
agreed that justice should' be speedy 
and cheap.  But is it a fact that ift is 
only the elaborate procedure of  the 
Criminal Procedure Code that causes 
delay in justice?  I suggest that it is 
the Home Minister's own department, 
that is  responsible for delay more 
than any procedure prescribed in the 
Procedure Code,

Dr. Katju: The Home Minister does 
not dispense justice.

Acharya Kripalani:  He  does  not 
dispense justice.  That 1 know.  But 
he has the instruments for investiga­
tion hi his hands.

Dr. Katjo: Have I?

Acharya Kripalani: And it is these 
instruments  of  investigation  that 
ought to be corrected.

Dr. Katja: Very good.

Adiarya Kripalani: If he is serious, 
his attention must be drawn tojhis 
machinery over  which  he  presides. 
I venture to say, even without being 
a lawyer, that there ite delay in investi­
gation by the Investigating  authori­
ties.  Why is there delay in investi- 
gatbcm?  I suggest it ite because delay 
makes it possible to extract some il­
legal gratification. Then, sometimes the 
court  ijs  told  that  the  accused is 
absconding, but no effort is made to 
flncf  him.  One  accused  may  be 
absconding,  while  twenty  others 
may rot in jail.  We km>w also  how 
the summoning of the wiltnesses  is
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done.  If a witness can pay a few 
xupees, the summons are not served’ 
This is  very  notorious  in  India. 
Where there is a partial separation 
of the executive from the  judicifeuy, 
what happens is that the police is not 
very helpful to the judiciary.

Then, if Dr. Katju were carefully 
■to investigate things, he would find 
that the next cause of delay is the 
magîstracy itself.  It has to perform 
not only judicial fimctions,  but also 
executive functions; and these execu­
tive functions go on increasing, even 
as the numbers of our local and Cen­
tral Ministers, Deputy Ministers, Par­
liamentary Secretaries, etc. etc. go on 
increasing.

Dr. KatJn: Sorry to Intemipt tnj
lion, friend.  May I say  that  there 
is now an institutiton called  judicial 
magistrates in every State?  There is 
a very large number of them, who 
have no executive authority, and no 
executive duties to discharge at all. 
M ay I say this, because thite point is 
being raised over and  over  again? 
Interruptions).

Sliii S. S. More: It may be only in 
a minority of States.

Acharya Kripalanl: If it were true, 
what hiJnders us from separating the 
judiciary from the executive?

Mr. Depnty-Speaker: What the hon. 
Miniteter says is that in most States 
it has been done.

Several Hon. Members: No, no.

Shri V.  P.  Nayar (Chirayinkil): 
What are the States?

Mr. Depnty-Speaker: The hon. Mem. 
ber may go on.

Shri K. K. Basu: The hon. Minis­
ter is not well informed.

Acharya Kripalaai: Then, of course, 
there arej trequent transfers, which 
make it necessary to go on with the 
trials again.

Then, there are the lawyers, with 
"their hair-spilitMng technicalities and 
technical objections.

(Amendment) Bill

Dr. KatJu: There is Mr. More be­
hind you.

Acharya Kripalani: Yes; he beloî 
to your fraternity.

Shri S. S'. More: I plead guilty.

Acharya  Kripalani: So  does  he. 
Therefore, he wants to amend things. 
The provert) says that a cat after eat­
ing a hundred rats thought of going 
on a  pilgrimage.  The judiciary  is 
dilatory.

Dr. Katju: I never saw such a cut 
myself.

Acharya Kripalani: I say the Ses­
sions  Judges  have  more  vacations 
that is good* for their souls and for 
their legal knowledge.  Thene is al­
ready so much accumulation of work 
that it -would be better temporarily 
to appoint a few more judges and clear 
that off once for all and begin anew. 
(Interruptions)  It was  also  said— 
I must believe the Home Minister, be­
cause in this House, it is said that 
whatever  the  Minister  says  about 
facts must be accepted.  He says that 
there is  separation of judiciary and 
the executive.  Some of my friends 
here doubt it. But, I take it, if this 
reform has come, there is very little 
need to tamper with the proced\ire. 
The procedure was laid down on cer­
tain fundamental principles of juris­
prudence.  One was that the accused 
must get every opportunity to prove 
his innocence, because it was suppos­
ed that it i? better that ten criminals 
go free than that one innocent man 
be punished.

BSr. Depnty-Speaker: It will not be 
accepted by any lawyer.

Acharya Kripalani: That was  the 
jurisprudence  which  I  read  when 
I was in my jcollege.

Dr. BLatfu: That is the presumption 
of a system which the British con­
querors brought with them and 
hate it.

Acharya Xr̂ âfeuri: I must  correct 
 ̂ Home Minister.  {  said  that 
though the Ck)v«rtMJ4ent was totalita-



203 Code of 17 NOVEMBER 1954 Criminal Procedure
(Amendment) Bill

204

[Acharya Kripalani] 

rian, yet because the Britishers were 
used* to cnertain  liberal  principles, 
they were introduced here.

Dr. Katju: I think you said, scrap 
it. ■

Acharya Kripalani: I  never  said, 
scrap it. 1 said it must be reviewed 
as a whole and not dealt with piece­
meal.

Dr. Katja: There is no piecemeal.

Mr.  Deputy‘Speaker: I  was  only 
saying that the fundamental principle 
is not for the accused to prove his 
innocence but for the prosecution to 
prove his guilt.  I  think  the  hon. 
Member was unconsciously siding with 
the hon. Home Minister.

Acharya Kripalani: 1 thank you for 
the correction,  Sir.  We  are  told 
that the limitation of the committal 
proceedings would make for economy 
and*  for  speediness.  But,  I  am 
afr'aid—and here many of the lumi­
naries of the legal profession are with 
me—̂that the procedure in the Ses­
sions court would be more cumber­
some and the Sessions Court Judges 
cost more than the ordinary magis­
trates and  their time is  more pre­
cious, (Interruptions).

Mr. Deputy-Speaker. But, there is 
no additional expenditure.

Acharya Kripalani: Not only that; 
the fees that are charged in the ses­
sions court are higher than in the 
ordinary magistrates’ courts.

l>r.  Katjn: But  they  are  double 
prbceedlngs, commitment procteedigs 
plus the sessions court proceedings.

Mr.  Depnty-Speaken  He  thinks 
that in many cases, in the preliminary 
stage itself, there will be a discharge 
in which case there need not be any 
necessity to come to  the  Sessions 
Court.

Dr. [̂atjn: He does not say  so. 
The number of discharges is  about 
one per cent.  He has been mis-in­
formed by hig lawyer friends.

Acharya Kripalani: Yes;  they  are 
also like you.  You are mis-informing 
the House about the intentions of the 
legislation.

Then, there is the accused offering 
himself as the witness.  This is only 
an ax)parent change.  I do not think 
any accused would offer himself as 
witness as proceedings of the court 
are conducted tod?ay.  Dr. Katju pro­
poses a change  which  nobody  will 
use.

Dr. Katju: Dr. Katju did not do it; 
it is the Joint Select Oommittee con­
sisting of 49 lawyers who have ac­
cepted it.

Shri  Pataskar  (Jalgaon):  Were
they all lawyers?

Dr.  Katju:  If they were not all
lawyers, let us say 39 lawyers.  Why 
do you crucify everything?

Acharya Kripalani: Our trouble is 
when Doctors disagree, what should 
we do? We can only say, be careful 
about the changes proposed. If I mis­
take not, some of the highest authori­
ties on the Bench  have disagreed 
very vehemently wth Dr,  Katju.  I 
wish, instead of being translated into 
a Minister Dr. Katju had been trans­
lated to the Supreme Court.

Shri K K. Basu: Ohl God.

Acharya  Kripalani:  That  would
have been much more advantageous 
for law than at present.

Shri K, K. Basu: Every one will be 
slaughtered by Gk)vernment.

Acharya Kripalani: That is defama­
tion of Government, Sir.

Dr. Katju: Defame everybody.

Acharya Kripalani: We know that 
the former foreign rulers were very 
much concerned with their employees,, 
and they allowed the bureaucrats to 
enjoy all sorts of advantages.  We 
hoped that with democracy and with
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Ireedom, some of these privileges wiU 
be curtailed because they are offen­
sive to democracy. They create class 
distinctions. The government servant 
is placed above the citizen who is his 
master.  We thought that in demo­
cracy, the citizen was the master but 
the theory with our Ministers seems 
to be that not the  citizen but the 
bureaucrat is the master, and he is 
treated with preference.  A common 
ritizen who is defamed has to defend 
himself through a different procedure 
than the bureaucrat. In spite of many 
advantages he has in other respects 
he has an  advantage even in this 
respect.  So far as I remember, though 
I am not a lawyer, under British rule, 
if any officer was defamed the Gov­
ernment obliged him to defend him­
self and if he was honourably acquit­
ted the money that he had spent on the 
case would be paid back to him by the 
Government. If he failed, it would be 
paid by him and he must bear the 
-consequence of his actions. This was 
the  procedure under foreign  rule, 
linder  a  totalitarian  Government.

under democracy we are told 
that this  special class must  have 
more privileges than they had under 
foreign domination. It passes my com­
prehension how  the Home Minister 
can come with such a proposition in 
a democratic House like this. He is 
surprised when people call him ‘re­
actionary’. It is not that he personally 
is reactionary; but he wants things 
to be done in a democracy which are 
(ukijieard of iai a democracy.  Pejr- 
sonally he is a very amiable gentle­
man: he is friendly towards us and 
so are we friendly towards him. But, 
the fact is. his ideas are not suited 
to democracy.

Dr. Katja: What about Press Com­
mission?

Acharya Krii»alaiii: I am coming to 
the Press Commission. What does the 
Press Commission say? It says that 
«uch cases must go to the High Court. 
Our Home Minister equates the Ses­
sions Courts to the High Court.  No 
lawyer  can  do  this.  The  hipest 
court.........

Dr. Katjn: May I say that my hon. 
friend is quite wrong? So far as the 
Press Commission is concerned it does 
not go to the High Court but it goes 
to the Magistrate.

17 NOVEMBER 1954 Criminal Procedure 206
(Amendment) Bill

Acharya Kripalani: I am repeating 
your own words of yesterday.  You 
mentioned that the Press Commission 
said that such cases should go to the 
High Court.

Dr. Katju: No, no.

Dr. Lanka Sundaram (Visakhapat 
nam): No; it goes to the Magistrate 
under section 194.

Dr. Katju:  It was the journalists
who said that. The Press Commission 
said: ‘let us go to the Magistrate’.

Acharya Kripalani: Then I was told 
ithat -the whole case jnuŝt first be 
examined by the Advocate-General; is 
it not so? Now. we are told that it 
must be examined by the Public Pro­
secutor. You call him Public Prosecu­
tor but I call him ‘Police Prosecutor’.

Dr. Kat|a: Very good.

An Hon.  Member: He  does not
prosecute the police.

Acharya Kripalani: He  does not
prosecute the police but he prosecutes 
for the police.

Shri  Sadlian  Gupta (Calcutta— 
South-East): Let us call him ‘Public 
Prosecutor’.

Acharya Kripalani: That will be
the proper name. If Home Minister 
wanted to give eflfect to the sugges­
tion of the Press he should have done 
it as a whole and not in parts.  We
are not here to be  told  that this
section of  population desires  this 
thing or that thing. We have to think 
from a larger point of view. We are 
not concerned with what the Press 
Commission, consisting of press lords, 
said or did not say.  Here we are 
considering the ri#?hts of the people 
and it does not  behove the Home 
Minister to throw in our face that the 
press people said this and that. We
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wo\ild like to know who are the press 
people  who  said  like  that?  Why 
>nouid not a public servant including
V  Minister defend himself? Why; be- 
I'iiuse we are told that our p̂ ple are 
so depraved that they accuse every­
body who is in power? I do not know 
the depravity of our people in this 
respect. I rather know that our people 
worship power more than any other 
people in the world.  Whoever is in 
power becomes tĥr hero and is sur­
rounded by a crowd of flatterers. This 
is generally true to our people who 
have lived for centuries under slavery. 
They have always worshipped autho­
rity. In former days even the Brah­
mans would go and  bow before a 
King.  They  did  so  even  before 
Aurangazeb and  had  his darshan. 
Why? Because in our country we wor­
ship power.  Now, we have become 
so depraved that we  have acquired 
the contrary habit of denouncing who­
ever is in authority.̂ Dr. Katju has no 

] suspicion that the administrators are 
; not like Caeser’s wife, above suspici- 
I on;  though  I  have  my  doubts 
s  whether Caeser’s  wife  was  above 
 ̂ suspicion.

Mr. Deputy-Speaker: Let the past
bury the dfead.

Kumari Annie Mascarene (Trivan­
drum): Is it the wisdom of the age?

Acharya Kripalani: I have found
that in the very few prosecutions of 
high officers, launched by the Govern­
ment public rumours have invariably 
been confirmed. They have not con. 
tradicted  the  rumours.  There  are 
many  honourable  people  in  the 
administration, higher up, whose re­
putation is unsullied. Nobody says a 
word about them. Why are our people 
supposed to be  prone to run down 
those who are in power? It is not a 
fact. The fact is that our administra­
tion has deteriorated and if there is 
a Httle more suspicion than before it 
is because of tour own conduct. People 

to suspect \̂en we conduct our 
affairs in a manner—Wĥ

we have our river valley schemes, our 
chemical factories, fertiliser factory....

Dr.  Lanka Sundaram: Bhakra.
NangaL

Acharya  Kripalani:  Yes;  Bhakra 
Nangal, Damodar Valley and all sorts, 
of national schemes, then our permit 
system  going  wrong.  Even  when 
Government undertakes the execution 
of proper schemes these are vitiated̂ 
by the corruption that prevails.  An 
ordinary citizen  becomes  suspicious 
when there are so many scandals about, 
jeeps, blankets etc. I do not know 
how many scandals there arel I am 
sure that if in any other country th«r̂ 
had been so many suspicious trans­
actions—̂not merely that but suspiciouŝ 
transactions that  have been proved 
by Audit—a democratic Government 
would not have lasted even for a day. 
It would be kicked  out  of  office. 
Instead of correcting your own house 
you come to us to  modify  criminal 
proceeding. First put your own house* 
in order, then come to us to change 
the rules of procedure.  You do not 
correct yourself, you do not  have 
strict control over your bureaucracy 
but you want merely to change the 
law.  Whatever little scientific juris­
prudence was introduced by the Eng­
lishmen you want to destroy it.  You* 
also take it for granted that everybody 
is a criminal; everybody is a perjurer. 
Yes; there are criminals and there are 
perjurers here as in any other coun­
try in the world.  A few people, Sir, 
are intrinsically  honest and a  few 
people  are  intrinsically  dishonest. 
Most of us are made honest by proper 
social circumstances and most of us 
are made dishonest by adverse social 
circumstances.  Instead of  changing 
social circimistances  you  want  to 
change the procedure, a  procedure 
which was laid down on the basis of 
a scientific jurisprudence. This is not 
the  way,  may  I  submit  Sir, 
of  reform-  If  you  want  reform 
you  can  have  it  and  let  a 
committee Ije appointed to go through 
. the whole ot this procedure stod brfiag
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it in conformity with our Constitution 
which recognises certain basic princi­
ples and which also  recognises the 
liberties of the citizens.
3 P.M.

Then let us see, how our justice is 
delayed and how it has become costly. 
This is a recent phenomenon in India; 
it is not old. In India justice was speedy 
and it did cost very little.  You go 
on increasing your expenditure and 
when you cannot meet it you go on 
increasing court fees.  You go on in­
creasing the money that is paid  for 
copies  of  complaints, evidences etc. 
The procedure that was already ela­
borate under the British rule, you have 
made it more elaborate  and  more 
costly. The remedy is to allow justice 
to be done in an organised group of 
villages.  Have a judicial committee 
attached to Panchayats of a group of 
villages.  Give them the advantage of 
Som e judicial officer to help them and 
let justice  be  administered  locally 
there.  There,  in  the  villages, peo­
ple  are  less  likely  to  be  per­
jurers  than  in  the  city  where 
they  are  away  from  their  sur­
roundings and can say an3i;bing  and 
nobody would take note of it.  What 
they say in distant city courts does not 
reach the village.  But if, for  groups 
of villages, you have village  courts, 
people will know who  has told the 
truth and who has not told the truth. 
In the village, even though outwardly 
nothing may  appear to be  known, 
everybody knows who is a  criminal 
and who is not a criminal.  This is 
because, village people live intimately 
together.  If you really want to have 
speedy justice and cheap justice, you 
will have to follow  the  genius  of 
Iridia and not look to foreigner for 
guidance much less mind you tinker 
with what they introduced here and 
take away all the  liberal  provisions 
which they introduced in spite of their 
totalitarian methods.  This is the only 
way to introduce reforms. The other 
way that you are  following is, as I 
said, patching old garments.  Patch 
êm in brttt place ttid there is a rent 
in another place. Patch op that rent, 
and there is a mnl somewhere else.

This is not the way of people  who 
want  to  usher  in  a  new  order. 
This is iiot the way of those who want 
to have a welfare State. They should 
be brave to take high  risks.  They 
should be brave enough to take radical 
measures and  overhaul  things.  If 
tl̂is is not d(me, after two or  three 
years, Mr. Katju—if he is there then— 
or his successor will come to us again 
and say, what was done recently does 
not work well, and we wiU  have to 
tinker with the Criminal Procedure 
Code again.

Pandit Thaknr Das Bhargava (Gur- 
gaon):  Thank you very  much  for
giving me an opportunity to speak <m 
this Bill. I am glad Acharya Kripa- 
lani has preceded me and he has said 
many things which I fully endorse. 
As you are aware I have given notice 
of three  amendments.  The last of 
them reads thus:

“That the consideration of  the 
Bill as reported  by the  Joint 
Committee be adjourned till such 
time as the matter of the appoint­
ment of the Law Commission is 
decided by the •Government and 
if the decision is in the afl&rmative 
till such time as the final  report 
of the law Commission is present­
ed to the House.”

Now, I believe that it is not the case 
of the Government that we pass this 
Bill with the idea that a new heaven 
on earth will emerge as a consequence. 
It is not anybody’s case that the mere 
passing of this Bill or making amend­
ments to the Criminal Procedure Code 
would bring about that state of things 
which we all want  to be  brought 
about.  After all, as has been admit­
ted by the hon. Home Minister and 
which Jias been sufficiently pointed 
out by many Members of this House, 
the truth is that unless and until the 
police, the lawyers  and the general 
public also change their notions and 
change their angle of vision, the de­
sired reforms are not to be ushered in 
this country. It is quite true that after 
all, this kind of procedure is <mly for 
a certain purpose, and this procedure 
canxKit diange the substantive law, and
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unless and until the substantive law is 
changed, all those good things cannot 
be brought about. This procedure is 
only meant to see that the sustantive 
law is implemented.

In this connection, I may say that 
even the hon. Home Minister himself 
admitted, and rightly, that imless the 
Evidence Act  and the Indian Penal 
Code  and  other  allied  laws  are 
changed,-----

Dr. Katja: I never said.

Pandit Thaknr Das Bhargava: Last 
time.

Dr. Katju: Not at all.

An Hon. Member: He forgot.

Dr. Lanka Sondaram: A very con­
venient memory!

Dr.  Katjn:  The Penal Code has
nothing to do with this matter.

Pandit Thaknr Das Kiargava: The
hon.  Minister’s view is that,  as a 
matter of fact, this amendment of the 
Criminal Procedure Code will effect 
such changes in the House that what 
is desired will be brought about  If 
this is so, I am very much pained to 
hear from him that he did not say 
so.

Dr. Katjn: I never said anything.
Why should you put in my mouth a 
thing which I never said? The object 
of the Criminal Procedure Code is to 
ensure the speedy criminal trial. Thai 
is what I said over and over again. 
A speedy, just and fair and proper 
trial in a criminal matter—that is v/hat 
I said.

Pandit Thaknr Das Bhaigava: Even 
if he did not say that, I am sure he 
will admit the truth of what I am 
saying. As a matter of fact, if there 
is any  person in this House  who 
thinks  that the amendment of the 
Criminal Procedure Code alone will 
bring about such  results as you all 
wish to see, he is very much mls- 

He has not got the imagxnatiiin

to see wĥt is wanted. My submission 
is that, as I said, last time when I 
spoke on this  Bill, if you want tc 
change this law, you are mistaken in 
thinking  that any good result  will 
come. After all, it is the judiciary, it 
is the police, it is the lawyers 'and 
the public in general  who are res­
ponsible for this delay, for this dila­
toriness, for this untruth, for this per­
jury and all such things. If this pro­
cedure is changed in a sessions trial 
or a summons case, will there be less 
of perjury in this country.  But how 
can a change in the Criminal Proce­
dure Code bring about less of  pre- 
jury—I am yet to see.

[Shrimati Khongmen in the Chair]

Shri B. S. Murthy (Eluru): Make it 
a police raj.

Pandit Tliaknr Das Bhargava: So
far as the provisions of this Bill go, 
even a cursory perusal of the provi­
sions of the new amending Bill will 
show that the change effected by the 
Joint Committee is revolutionary.  In 
some cases, the  entire thing is so 
changed that it cannot be recognised 
and the original proposal of the Home 
Minister has been very substantially 
modified. When the original Bill was 
sent to the country, the main proposal 
of the Home Minister was that so far 
as the committal proceedings are con­
cerned, they  ought to be scrapped. 
What happened  in the Select Com­
mittee? The Select Committee wants 
to maintain those  proceedings, and 
want to modify  those proceedings, 
and they have  evolved a new pro­
cedure.  They say that the accused 
person must be  there, he must be 
committed by the commitment court, 
evidence should be taken and wit­
nesses must come. But the witnesses 
must be only examined in chief. They 
must come,  they must stand,  they 
must state what the prosecution wants 
them to state, and then be silent. In 
a court of law, when an accused is 
there, and he Kcpects justice from a 
court which is the repository of all 
justice,  an  accused person  should
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stand mute and should not be able to 
put a single question! This is a thing 
which I do not  think any lawyer 
would like to see  enacted in this 
country. The whole thing is changed. 
Nobody was asked to give his opinion 
on a Bill like this, on the committal 
stage like  this—that the accused is 
there with no  tongue in his mouth, 
and the court is there, without any 
powers, as the powers  under section 
540 have also been taken away, from 
the commitment courts. If the com­
mitment courts want that any person 
be called in evidence,  even in the 
interests of justice that court has got 
no power now to call any witness? Is 
it the kind of justice that you want 
in this country? I supported the hon. 
Minister then that  the commitment 
stage should be dispensed with. I am 
of the same opinion. I wish that the 
original proposal of Dr. Katju should 
have been accepted by the Select Com­
mittee,  and  the commitment stage 
should have been scrapped.  If  he 
wants to see there is no delay, why 
does he agree to such a modification 
of his original proposal? I think that 
if the hon. Home Minister had written 
a Minute of Dissent, on this matter, 
the House would have been with me, 
but the hon. Minister took very kindly 
to the Select Committee and the Select 
Committee did the whole thing very 
smoothly it has been said.  What is 
this smoothness, I do not understand. 
I wanted this matter should be well 
discussed in the  Select Committee. 
When the BiU was originally before 
the House I submitted that we did not 
want a Joint Committee. I wanted a 
Committee of this House so that Mem­
bers of this House could sit at a table 
and thrash the whole thing.  What 
happens at a Joint Committee, x̂teen 
Members from the other House tiome 
to sit with the 33  members of this 
House. They do not toow each other; 
they do not know the views of each 
other. In that atmosphere of 49 people 
nothing is thrashed out. I submitted 
then  and I submit now  that in 
nieasures of this kind we should have 
a Committee of this House where we 

thrash out things rightly.

I am very sorry to say that on many 
of the matters the Select Committee 
did not  bestow proper attention.  I 
know what I am saying; I know that 
many of my hon. friends may take 
it ill, but this is my humble opinion. 
In fact they have been too soft and 
too smooth and they have not worked 
as they ought to have. Yesterday it 
was stated by  the hon. the Home 
Minister that so many lawyers, emi­
nent lawyers, from both the Houses 
were on the Committee and therefore 
this rei)ort of the Select Committee is 
sacrosanct. Previous to that the entire 
country had been asked to give their 
opinion and 207 opinions were received 
and certain changes were made in the 
Criminal Procedure Code.
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So, I make no apology in saying that 
in many matters I do not agree with 
the Select Committee. I say it with 
due deference and in all humility that 
some of the provisions made by the 
Select Committee are absolutely wrong 
and they cannot stand scrutiny.

Shri Lokenath Mishra: For instance?

Pandit Thakur Das Bhargava: I can
give many instances, not one. I have 
already given you one instance.  So 
far as the commitn\ent stage is con­
cerned, it is neither fish nor foul.

A6harya Ktipalani: It is not even 
dal bhat!

Pandit Thakur Das Bhargava: In
this matter I am on strong ground. 
The hon. the Home Minister himself 
was with me.  He  suggested  there 
should be no commitment. I only want 
that he should stick to it. Either have 
full commitment.  I can imderstand 
that jx>sition, because the accused is 
fully informed of what the case is. He 
gets better opportimity to defend him­
self.  But at the same time, as re­
marked by the hon. Minister then, and 
even yesterday, he wants speed. Speed 
is the essence of the whole measure. 
If you allow a sessions trial to begin 
after seven months of the occurrence 
of a murder or any serious offence, 
the sympathy goes with the accused. 
It is perfectly true.  The connection
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between the offence and the punish­
ment is not seen. The hon. Minister 
is perfectly right. I fully admire his 
nĉle indignation at the delays of law. 
But if you really want to eliminate 
delay, why do you again bring in the 
same commitment  and all the evils 
that follow it. If the trial does not 
lake place for months together. Why? 
Because at the commitment stage so 
much time is taken. So, either have 
commitment, or do not have commit­
ment. There is no third course open. 
It is entirely wrong to have a middle 
course, to have part commitment, and 
part not commitment.

As a matter of fact a state of things 
has been brought about that these two 
motions appearing in my name which 
appear to be dilatory in nature, have 
been deliberately given by me. I do 
not want this Bill should be enacted 
into law, and this  provision about 
commitment should be the law of my 
country. I am ashamed of these pro­
visions of law. I do not want to see 
that when a  witness  come  in  the 
box, before a first class  Magistrate, 
his  hands should be tied  that he 
should have no power to do anything 
for the accused.  And even in a case 
where the witness did not see the event, 
even then the accused must keep his 
mouth shut and he cannot put a single 
question  to  the  witness  in  cross­
examination. This is the present pro­
vision. How does it make for speed? 
Thus witnesses for the actual commis­
sion may not be forthcoming at that 
very time and it will be in the interest 
of the Police to see that those witnesses 
are not found and do not appear at 
the commitment stage.

 ̂ Then the provision is that in cases 
where statements have been recorded 
under Section 164, witnesses may not 
be examined at  that stage,—which 
means practically that a clever police 
oQlcer will  take some witness  to a 
magistrate  in the absence  of the 
accused and then get him examined 
under Section 164.  Those witnesses 
will not be allowed to be examined in

a Court. This is nothing but travesty 
of justice. It is not commitment at all; 
it is something else.

I am an as anxious as the hon. the 
Home Minister to see that trials are 
speeded up, but at the same time I 
cannot  agree that justice may be 
sacrificed in this manner at the altar 
of speed. This is one example.

I am as anxious as the hon.  the 
other example.  At the consideration 
stage I humbly submitted for the con­
sideration of the hon. the Home Minis­
ter that he may not change Section 162. 
Yesterday he was kind enough to tell 
us that he considered  over aU the 
matters which were discussed in the 
House and he took pride in the fact 
that Section 162, or at least the princi­
ples of it, were there. I submitted then 
and I am sorry I have to repeat, that 
the hon. the Home Minister’s approach 
was quite correct. He did not want to 
do anything against the accused. I feel 
and I believe this is so even now, I 
cannot  for  a  moment  think  that 
Dr. Katju can go against the interest 
of the accused and not allow him full 
opportunity to defend himself. He gave 
a kind of assurance to me at that time 
that the provisions of Section 162 will 
probably be kept intact. He even went 
further and said those provisions will 
not ibe used for corroborative pur­
poses. But what do I find? I find that 
Section 162 of the Criminal Procedure 
Code, which is the  bulwark of all' 
accused has been substantially modi­
fied. May I submit for his considera­
tion that so far as Section 162 is con­
cerned, there are two modifications that 
have been made. Under the provisions 
of Section 162 the accused is entitled 
not only to the copies of the state­
ments which have been recorded by 
the Police under Section 161(3) but 
also to such other statements as are 
not to be found under section 1«1(3) 
but are to be found in other parts of 
the diary. It is in the present law.

Now, Sir, so far as this provision 
is  coticeKiifid (Section 102) it  was
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originally sought to be omitted. If that 
were allowed to happen, it would have 
meant disastrous consequences. I am 
grateful to the hon. the Home Minister 
that he has partially restored it. But 
at the same time, I think that it should 
be wholly restored. Now, section 162(1) 
reads:

“No statement  made by any 
person to a police officer in the 
course of an investigation imder 
this Chapter shall, if reduced into 
writing, be signed by the person • 
making it;  nor shall any  such 
statement or any record thereof, 
whether in a police-diary or other­
wise, or any part of such state­
ment or record, be used for any 
purpose (save as hereinafter pro­
vided) at any inquiry or trial in 
respect  of  any  offence  imder 
investigation at the  time when 
such statement was made:

Provided that, when any witness 
is called for the  prosecution in 
such inquiry or trial whose state­
ment  has  been  reduced  into 
writing  as aforesaid the  Court 
shall on the request of the accus­
ed,  refer to such writing  and 
direct that the accused be furnish­
ed with a copy thereof, in order 
that any part of such statement, 
if duly proved, may be used to 
contradict such  witness in the 
manner provided by section 145 
of  the  Indian  Evidence  Act, 
1872. .

The  corresponding  amended  provi­
sion reads gs follows. Under clause 23, 
we have got a provision.. .‘the officer- 
in-charge of the police station shall, 
before  the  commencement  of  the 
inquiry or trial, furnish or cause to 
be furnished to the accused, free of 
cost, a copy of the report forwarded 
under sub-section (1) and of the first 
information  report  recorded  under 
section 154 and of all other documents 
or relevant extracts thereof... The 
only copy  which “Would be  given 
under clause 23 is in regard to the 
statements  recorded  under  section

164(3). A copy of the‘other statement 
will not be supplied to him. Even it 
the Home Minister is there all the- 
time, he is not going to be convinced.. 
I am speaking only to convince you.. 
Clever sub-inspectors do not record 
the  most  imx>ortant  things  under 
section  161(3).  They  record  these- 
things in a perfunctory manner, not. 
as the statements of A or B but they 

write like this: ̂   55Trr  f  %"

?fiT  ̂ ̂  

 ̂  ̂ I

This statement is attributed to tiiat 
man and this  becomes a statement, 
under the provisions of Section 162,. 
This is the very deprivation of the 
right. If you want to do justice and 
really mean that he should know all 
facts, do not take away one of thej 
most important rights.

Then, again I submitted last time—r 
repeat it with all humility before this 
House because many Members have 
not got that experience which is only 
the share of a practising Member of 
this House—that they should know 
that so far as the sub-inspectors are. 
concerned, they do not rightly record, 
statements of these persons. In many 
cases I have seen Superintendents of 
Police and District Magistrates saying: 
‘the police examined me but I do not 
know whether they wrote our state­
ment’. Some say that they were ques- 
ticmed but nothing was written in their 
presence. They go to their house and 
record whatever they want. Any state­
ment made to the police is not used 
for corroborative purposes. I wanted 
and still want to submit very humbly 
tiiat so far as these statements are 
coacemed, they are the most valuable 
pieces of evidence; in a criminal case 
the first statement of the witness is 
of the utmost  value if it is rightly 
recorded.  Subsequently,  after  some 
pressure is brought the witnesses vary 
their statements. Section 1̂1(3) readsi 
‘The police officer may reduce into 
writing any statement made to him 
in  the  course  of  an  examiAalion 
tmder this section, aoid If he does to 
fie Sftall ftrffce a separate refeord ef
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i;he statement of each  such person 
whose statement he records.. In 
■the first instance there is no obliga­
tion on the police officer to record 
the statement; it is  clearly wrong. 
There should be an obligation. If you 
want to prove that a particular wit­
ness is a bad witness and whatever he 
says now, he did not say previously, 
his statement should be taken down 
and there should be an obligation on 
every police officer to record thp state­
ment of every witness, at least eye 
witnesses.  If they are not recorded, 
after two or three months we cannot 
know what the real statement was. I 
submitted on the last  occasion that 
some steps should be taken to see that 
there is the obligation on every police 
officer at least to record the state­
ments of the eye witnesses and other 
witnesses also.

Then again it says that he  shall 
jnake a separate record. This is most 
oinusual and scandalous.  There is the 
police zimni and it has not got printed 
pages.  You write a  statement on a 
loose paper and you can at any time 
substitute the paper.  What happened 
in Sardar Bhagat Singh’s case?  Even 
the zimni  was entirrfy changed.  As 
practising lawyers, we know in a con­
siderable number of cases the state­
ments  are  substituted  afterwards; 
zimnis are substituted, they are not 
written on that  day.  Even a very 
clever sub-inspector writes the entire 
set of zimnis sitting at the house after 
several days. Do we want to play with 
ĥe lives of the  people in the  year 
1954?  We should not have a provi­
sion like this. The zimnis should be 
so prepared and the statements should 
"be so prepared that subsequently they 
-could not be sustituted.  I made this 
'humble request then and I repeat it. 
If you want that speedy justice should 
lDe done you must also see that right 
>justice is done and that innocent per­
sons are not hauled up or convicted.

The hon. Home Minister has got a 
-different experience frcan  what we 
-iiave got.  I know of some  cases to

which  absolutely  innocent  î sons 
were hanged by the Court of law.  It 
is not so rare as the House is apt to 
think.  I know of many cases in which 
this has been done.  But, at the same 
time, I know of a much  more and 
larger number of cases in which the 
really guitly persons escaped.  We do 
want that innocent persons should not 
be hanged or should  not  even  be 
troubled.  But I do say that it is abso­
lutely necessary to change this 161(3).

If a speech is made in this House, 
the department of the hon.  Home 
Minister does not care what any hon. 
Member has said. This suggestion was 
not even before the Select Committee. 
Does it follow whatever  suggestions 
we give are not even  considered by 
the Select Committee.  I put in many 
suggestions for the  consideration  of 
the Select Committee.  What is the 
use of our making suggestions here if 
in the Select Committee, hon. Minis­
ter’s department does not take  these 
things into consideration and does not 
place them  before the Select Com­
mittee.  They should be considered as 
amendments on behalf of the Members 
who are speaking here. They should 
have been gone into and considered.
I am very sorry to  say that  these 
matters were not considered.

Shri S. S. More: Only a bare sum­
mary of the speeches made here was 
supplied to us which gave us no clear 
idea. (Interruptions).  I am  speak­
ing the fact.

Pandit Thakur Das  Bhargava:  I
submit that this right of the accused 
has been taken away as his right  to 
get copies of statements appearing in 
any place other than under  section 
161(3) has practically  been  taken 
away.  I do not think that this could 
have been the intention of  the  hon. 
Home Minister or of the Select Com­
mittee and I very respectfully beg to 
request  the hon.  Home  Minister 
'kindly to see that these provisions are 
restored.  It appears that in the pre­
vious section—in  clause 22 of the
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Bill—the words are the same as in 
section 162. But in the operative part 
of section 23 these  words have not 
been repeated with the result that he 
will not be entitled to get copies of 
such statements  which do not come 
under section 161(3), The only change 
I want to make in  respect of this 
matter is that the  words given in 
clause 22 of this amended Bill may 
be included in clause 23.

There is another aspect of the case. 
Section  22  has  been  substantially 
modified in another aspect. Not only 
the accused will have the right to say 
that a witness who is making a state­
ment contrary to the one which he 
made to the police and to contradict 
him by his previous statement but the 
prosecution also has now been given 
the right and this right was explained 
yesterday by the hon. Home Minister. 
If a witness becomes hostile, then, 
with the permission of the Court, this 
right can be exercised. May I hum­
bly submit for the consideration of 
the hon. Home Minister that the pre­
sent law has been very substantially 
changed so far as the interpretation 
if section 154 of the Indian Evidence 
Act is concerned. Previously the law 
was that if the prosecution asked for 
permission and was given permission, 
the  witness was practically,  as is 
known in the law, declared hostile. 
Now, so far as the declaration of hosti- 
Uty is concerned it is nowhere pro­
vided, in the Evidence Act or any­
where else. Only, it is a practice.  It 
was treated as such, and if the pro­
secution witness turned hostile it really 
meant that the prosecution was unable 
to rely On  the witness or use  the
evidence of that witness because  he
was hostile. Now  this is  not so. So

as the  present interpretation of
-aw is concerned, so far as the rulings 
are concerned, the evidence of a wit­
ness who is declared hostile or against 
whom section 154 of the Evidence Act 
was used, his evidence cannot be said 
to be of no effect. Under the present 
law as interpreted by Court both the 
prosecution and the defence may rely 
upon the statement of that person.

If, therefore, this provision is made 
and the right of contradiction is given 
to the prosecution, then it will again 
be detracting from the rights of the 
accused.  It may be used in such a 
manner, in such a subtle manner, that 
nobody may be able to see what and- 
how mischief may be done by the- 
police  while  recording  statements 
under section 161(3). After all, when 
a statement is recorded, something is 
put in the mouth of the witness and 
ultimately if the witness who never 
made the statement is confronted with 
a statement of that nature and if the 
Court comes to the conclusion that 
this man as a matter of fact made the 
statement,  then what will  be the 
result? The result will be miscarriage 
of justice. This law has been in exist­
ence for a long time and I submit 
that this new right should not have 
been conferred on the  prosecution. 
This is a right which is sure to be- 
abused. Therefore, in both these reŝ 
pects I would beg of the House to see 
that the original section 162 is re­
stored to its proper place and is not 

disturbed.

I know that section 162 is perhaps 
the greatest slur on the police depart­
ment.  The hon. the Home Minister 
said that if we readily pass this Bill 
then the change might come. My sub­
mission is that in England, America 
and other countries the word of a 
police officer that the accused confes­
sed before him is sufficient to send 
the accused to prison.  Their wordŝ 
are respected. But here even if a state­
ment is made before an Inspector- 
General or Superintendent of Police 
or any other officer the statement is 
irrelevant, the confession is irrelevant 
and cannot be used in evidence. This 
we have done rightly and deliberately 
and we want to continue it unless and" 
until a new  climate of truth and 
justice prevails in the country.

To tamper with section 162 is to- 
injure the accused in a very vital 
matter, and I would respectfully beg' 
of the House to restore section 162 
to its previous  rigour and arm the
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accused with all the rights that this 
-section 162 gives.

I do not want to repeat, but I can- 
l̂ot desist from repeating because the 
ôn. the Home Minister was not here 
when I was speaking on this point. I 
would request him humbly to kindly 
see that the statements under section 
161(3) are rightly recorded—though 
he cannot do that; I know that be­
cause the sub-inspector will do it at 
his own will, but it will at least place 
an obligation on him to record the 
statements of the  eye-witnesses at 
least, if not of others though it is 
better if the statements of the others 
are also  recorded—and at the same 
time to see that the statements are not 
recorded on loose papers which can 
be substituted at will. He will take it 
from me, a practising lawyer for the 
last forty-six  years that in  many 
cases such statements are substituted 
and  there is no power  with the 
accused to prove that the statements 
have been substituted. It can be done 
this way, namely if you give a diary 
book which has got printed pages and 
you ask them to record the statements 
on these printed pages only. In this 
way even this can be brought about. 
Some time ago in  PEPSU a great 
complaint was made—̂in Punjab we 
are a bit better—but in PEPSU the 
practice is quite different and it is 
very easy to substitute the statements 
of witnesses afterwards. It is nobody's 
case, no Member in this House—and 
much less the hon. the Home Minis­
ter—̂ wants it, that a statement  may 
be allowed to be substituted. I would 
therefore  beg the hon.  the Home 
Minister, when we are all agreed, that 
steps should be taken to see that this 
substitution does not take place.

I started  by saying that  in my 
humble opinion we will be advised in 
not proceeding with this Bill at this 
stagei I maintain ;that thte Criminal 
Procedure Code, the Evidence Act, the 
Penal Code and many other laws are 
so interwov«i and so vitally connected
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with one another and form part of 
one integrated whcde that we cannot 
look at one as different and  isolated 
from the other. If it is true that a 
Law  Commission  is  going  to  be 
appointed—I cannot vouch  for the 
statement, but I believe a Resolution 
in this House is also coming on the 
19th, and perhaps our Working Com­
mittee also had made a suggestion to 
that effect, and it is likely that the 
bon. the Home Minister will appoint 
a Commission—̂if that Commission is 
going to be appointed, nothing will 
be lost by postponing the considera­
tion of this Bill till such time as the 
Law Commission has given its opinion 
on all the relevant matters and sug­
gested many things to us.

Last time when I suggested all this 
it was a part of the game; I cannot 
isolate the Criminal Procedure Code 
from the rest of the laws as also from 
many other matters which are essen­
tial for good and speedy justice. Last 
time it was mentioned and now I am 
submitting that unless you change the 
rules of promotion  for the police, 
unless you change the mentality of 
Magistrates, unless you bring about 
complete separation of the judiciary 
from the executive and many other 
reforms are done, it is impossible to 
have speedy justice or good justice. 
To secure that, last time I submitted 
to the hon. the Home Minister about 
sections 124A  and 153A and many 
otiier sections which were there before 
the Second Constitutional Amendment 
Act; these sections were held to be 
ultra vires  by several High  Courts 
and the Supreme Court.  Now ’the 

‘ law has not been adapted so far. It 
is absolutely necessary that the law 
should be adapted and we know where 
we stand. Unless we know that, unless 
that law is changed, how can we have 
all this procedure?

There is a provision here.  So far 
as defamation is  concerned a new 
provision has been made. In so far 
as provisions relating to defamation 
are concerned the  proposkl  that
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there  should  be  no  commitment; 
directly one can approach the  Ses­
sions Judge without any commitment 
stage.  And then the defamation of 
every public servant is there— wiU 
come subsequently to this aspect of 
the  matter  when  I  consider  the 
clauses. But at the same time, as I 
was submitting, the hon. the Home 
Minister is not averse to seeing that 
the commitment stage does not exist 
and cases are taken straight to the 
Sessions Court.  I am clearly of the 
view that the  commitment stage is 
absolutely unnecessary  and dilatory 
and the provisions that we have made 
in regard to  commitment are excep­
tionally wrong and ugly. In Punjab in 
1948 we tried to dispense with this 
commitment stage and for a long time 
the cases were sent direct to Courts 
without a commitment to the Sessions 
Court. This experiment was tried, and 
I submitted this last time also, i do 
not know if the hon. the Home Minis­
ter’s Department have called for any 
report from the Punjab Government 
if the system worked well. But I know 
that in two cases in this Bill also in 
which hon. the Home Minister has 
agreed with the Joint  Select Com­
mittee in which there can be a direct 
approach to the Sessions Court.  In 
the defamation cases the provision is 
that the case may be taken direct to 
the Sessions Judge. There will be no 
commitment stage—as also in certain 
cases in which relating to bribery etc.» 
etc., as soon as there is all approver 
no witnesses will be examined and 
straight the case will go to the Ses­
sions Court. I must submit that so far  . 
as the cases of bribery go, so far as 
the cases of defamation go, I do not 
undervalue them or their importance 
from the Government point of view 
or from the Public point of view, but 
I maintain that there are much more 
serious  cases,  murder  cases,  rape 
I cases, robbery cases etc., which are 
I ®Qually serious, perhaps much more 
jp serious.  Why  do  they  want  this 
differentiation, discrimination, in re­
gard to these cases? I am as anxious— 
i and the Government  should be as .
[ ®*ixious—̂that the  liberty of every
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person  shcmW be maintained, there 
should be no discrimination at all.  I 
am anxious that the public servant 
should not be defamed,  I  am  as 
anxious as any other person. If they 
are unnecessarily defamed, the entire 
structure falls to the ground and no 
person can do his dutĵ rightly.  But, 
at the same time, I do not want that 
the psychological effect of a prosecu­
tion  through the PubUc Prosecutor 
should be such that we start with the 
presumption that the Government has 
accepted prima facie the story of the 
complainant in a defamation  case. 
This is again discrimination.

And whatever Shri Kripalani said, 
90 per cent, of that is so clearly true 
that everyone should bow his head 
and accept what he said. In the pre­
sent circumstances we find that there 
has been so much of corruption in 
this country, so much of these crimes 
which relate to greed etc., that we are 
rather ashamed that after independ­
ence ̂our character in this respect has 
deteriorated. We know in high circles 
of many scandals. The Bhakhra Dam 
scandal is the latest one and many 
others. But these are bound to happen 
in a vast country like ours.  As a 
matter of fact, our vision should not 
be distorted from a consideration that 
this has happened and that has hap­
pened.  What I do maintain is it is 
much better to keep the law equally 
for all as it is at present.  I cannot 
understand  why  there  should  be 
differentiation in regard to this matter. 
We had discussions previously also on 
tJiis point

Now, it so happens that in England, 
in America, in democratically govern­
ed countries it is the law which is the 
same for all, what is called the reign 
of law. But in France and other places 
where  differentiations  were  made, 
there are different laws for the officers, 
different laws for the public servants 
and'different  laws for other people, 
but in our  courts of law, in  civil 
cases the Government is the plaintiff 
and a private man is the defendant, 
or a private man is the plaintiff and 
the Government is the defendant and
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the law has its course as if there were 
two parties.  In criminal cases also, 
what do we find? The Government is 
one party and the other man is the 
other  party.  Government  collects 
evidence, and then brings it before the 
Court, through the Public Prosecutor 
in warrant cases and in sessions cases.
If that course is followed, I have no 
objection.  But if you allow favoured 
classes to go another way and take the 
case specially to the Sessions Judge, 
allow the Public Prosecutor to appear 
specially in this case and not in other 
cases, I am very sorry I cannot sup­
port a provision of that kind.

I  know so far as Rajpramukhs, 
Governors, the Vice-President and the 
President are concerned, we have got 
the highest respect for them, and any 
person  speaking  in  a  derogatory 
manner is bound to provoke the ire 
and  indignation- of  every  right- 
thinking person. And similarly in re­
gard  to Ministers, we know  our 
Ministers. If they are ridiculed, vili­
fied unnecessarily, we feel it. Even if 
a wrong word is said to Dr. Katju 
we feel it here. But, at the same time, 
it is very necessary that the Ministers 
and all the public servants should be 
criticised, and criticised well. We all 
criticise them. I criticise them. I have 
the highest respect for them, but all 
the same I criticise them, not with 
any bad motive. If a Minister cannot 
be criticised, if a police officer cannot 
be criticised, if a patwari cannot be 
criticised, I do not know what we are 
coming to.

Yesterday, the Home Minister said 
that there would be very few cases 
against the patwaris and sub-inspec­
tors. I know how patwaris are dealt 
with. If a sub-inspector is armed with 
the power of the law and Government 
decides ex parte that he is to be pro­
tected and the Public Prosecutor is to 
launch the case, the case goes with a 
certain bias in favour of the person 
bringing the case.  If you are con­
vinced, if the evidence that you have 
taken is so clear that a certain person

has been vilified wrongly, give him 
money.  He will go and defend and 
win the case. But it is not right that 
you say that you will give hini the 
benefit of the Public Prosecutor and 
take the case to the Sessions Court.

Dr. Lanka Sundaram: The resources 

of the State.

Pandit Thakur Das Bhargava: The
Press people will kindly excuse me 
for what I am going to say now.  I 
know that the Press people went to 
the hon. Home  Minister and gave 
their evidence and they made this pro­
posal which has been accepted by the 

hon. Home Minister.

Dr. Lanka Sundaram: No, no.

Fftndit  Thakur  Das  Bhargava:
Please excuse me.  I have seen the 
noteff. They said we do not want the 

police.

Dr. KatJu: Who said that?

Pandit Thakur Das Bhargava: The
Press people. This is what feU from 
the mouth of the hon. Home Minister.

Dr. Katju: Yes, yes. That is all right. 
When they gave evidence before the 
Select Committee, they said that they 
would rather prefer to have the case 
either in the High Court or in the 

Sessions Court.

Shri S. S. More: No, Sir.

Dr. Katju: Very weU, I withdraw
that. In the High Court. That would 
have discrimination on a tremendous 
scale.

Shri S. S. More: They were insistent 
about section 194.

Pandit Thakur Das Bhargava: What 
I was submitting was that the Press 
people are not the last word on the 
subject.

Dr. Katju: They are not.

Pandit Thakur Das Bhargava: The
liberties of the Press are based on the
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liberties of the people and it is the 
representatives  of the people  who 
have to express the final word, and 
not the pressmen.  It suits the hon. 
Home Minister to accept their evidence 
or to accept what they say.

Dr. Lanka Sandaram:
accepted.
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to be satisfied does not take us any­
where. The hon. Home Minister has to 
satisfy the members of this House as 
to whether it is consistent with demo­
cracy, whether it is  consistent with 
justice, whether it is consistent with 
other canons which we... The hon. 
Minister wants to say something?He has not

Pandit Thakur Das Bhargava: It
does not suit me. So far as the Press 
laws are concerned, so far as the Press 
incitement  law  is  concerned,  the 
House remembeFs  that we left the 
entire Press behind and we fought for 
the liberty of the subject in a much 
more radical way than any pressman 
did. And today, I, as a representative 
of the people say that if the pressmen 
are so soft that they do not want to 
protect their own liberties-----

Shri S. S. More: So yielding.

Pandit. Thakur Das Bhargava: ...
they have no right to take away the 
liberties of the people of India. I say 
that so far as these pressmen are con­
cerned, their liberties are the same as 
our  liberties, and they should  not 
assume to  themselves the role  of 
people who feel injured by this section 
or that section. May I humbly know 
if this section when enacted into law 
will not include me or Mr. More?  I 
may except myself. Will it not include 
Mr. More?

Shri S. S. More: I shall be the first 
victim.

Pandit  Thakur  Das  Bhargava:
Therefore, my submission is it is a 
question of the rights and liberties of 
the people of this country, and not a 
question wherein the Press people are 
specially concerned. I have read some 
portions of the Press Commission’s re­
port, and I am sorry to say that in 
certain  matters—̂legal matters—they 
have erred and erred grievously, be­
cause they did not  understand the 
legal implications of what they were 
saying in the report. I am sorry to say 
this, but at the same time I maintain 
that  the  hon.  Minister’s  statement 
yesterday that the Press people seem 

481 LSD.

Dr. Katju: I should like to say just 
one word. The hon. Member has been< 
speaking in very vehement language. 
The original proposal in the Bill was 
that the offence was to be cognizable 
and when the police sent up a charge- 
sheet,  that  charge-sheet  would go 
straight to the Sessions Judge.

Shri S. S. More: Like an arrow.

Dr, Kat̂: That was the original
proposal, and today the proposal is that 
instead of the  offence being made 
cognizable and the police making a 
charge-sheet, the charge-sheet would 
be preferred by the Public Prosecutor 
with the sanction of the (Government, 
and it will go to the Sessions Couî 
So far as the venue of the trial is. 
concerned, there is no change whatso­
ever in the Bill as it was originally 
brought and in the proposal as it now 
stands and  approved by the Joint 
Select Committee.  I cannot under­
stand three-fourths of what my hon, 
friend has been saying.

Pandit Thakur Das Bhargaya. Th«
hon. Minister does not remember that 
even at that stage I raised the objec­
tion. I do not want the Sessions Judge.
I want an ordinary Magistrate.

Dr. Katju: Well and good. That is 
a different matter.

Pandit Thakur Das Bhargava: That 
is what I submitted. That , is what I 
am submitting now. Well, if in a rape 
case or any case of a very serious 
nature a Magistrate of the first class 
can do justice, why cannot a Magis­
trate of the first class do justice in 
this case?

Dr. Katju: I share with the Press 
people the desirability in the public 
interest that this  matter should be
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investigated in the very first instance 
by the Sessions  Judge, because all 
Magistrates, according to my learned 
friends there, are under the thumb of 
the police and the executive machi­
nery, and by God’s grace, only the 
Sessions Judge enjoys the completest 
impartiality,  integrity,  independence 
n̂d fairness; and I therefore, say, let 
the trial be by him.

Pandit Thakar Das Bhargava: If
the hon. Minister is so very impressed 
by the fact that the Members of the 
House think that only Sessions Judges 
are having liberty and freedom, why 
does he take all  these cases to a 
Magistrate of the first class?
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justice, you will have to amend your 
Evidence Act, you will have to amend 
your Penal Code,  and many other 
laws. To this, the hon. Home Minister 
does not seem agreeable. This is the 
real difficulty. He is in haste, I do not 
know for what. I know that he has 
got indignation  against the present 
defects, and I share that with him, but 
I further want that if you really want 
to bring about a change,—a change 
will not be brought about by speeding 
up with this Bill—it is but right that 
he should appoint a Law Commission 
and wait; at the same time, he should 
see that the Law Commission makes 
a rejKjrt, and all the important amend­
ments are made at one and the same 
time.

Dr. Katja: Have you no faith in
them? (Interruptions).

Pandit Thakar Das Bhargava: As
for the magistracy, I have full faith 
in my brethren.  Even if they are 
wrong today, they will be right to­
morrow. I cannot possibly think that 
all the Magistrates are so-----

Dr. Katju: You have said so five
hundred times today in your speech.

Pandit Tbakur Das Bhargava: Have 
I said also this that the hon. Minister 
cannot fight them? Have I said that 
the hon. Minister î absolutely imi>o- 
tent in doing this? ilnterruptions).

Mr. Chairman; Order, order. Let the 
hon. Member have his final say.

Pandit Thakur Das Bhargava: My
entire claim has been, and is, that the 
hon. Home' Minister is competent to 
bring wonders to this land, and I have 
got faith in him. If he has got no faith 
in himself, I cannot help him. I am 
submitting that so far as this law is 
concerned, and so far as this Pro­
cedure Code is concerned, it cannot 
faring heavens in India. If you want 
to change the entire law, if you want 
to have laws according to the genius 
of the people, if you want to have

Dr. Katjn: It will take ten years.

Pandit Thakur Das Bhargava: If
the hon. Home Minister thinks that 
really he cannot do anything before 
ten years, he is perfectly entitled to 
think so. I do not think so. I have got 
much more faith, as I have submitted, 
in the hon. Minister.  If he takes it 
into his head to see that the Law 
Commission is api>ointed, and that it 
does work, I am  sure it will do its 
work. I congratulate the hon. Minis­
ter for being able enough even to 
have brought in a measure of this kind 
itself.

But at the  same time, I cannot 
understand why he is fighting shy of 
a Law Conunission, and the changes 
that they may recommend. Now, it is 
not my case alone; we know that per­
sons in high authority, Supreme Court 
Judges, High'Court Judges, and many 
Members of this House as also per­
sons outside, are of thê same view, 
and they have said that unless a Law 
Commission is appointed, nothing can 
be  done. I am bound to say  that 
unless a Law Commission is appoint­
ed, and these very provisions of law 
are considered dîssionately along 
with the other laws, by them, we will 
not be doing the right thing by pas­
sing this law, without touching other 
laws. This is my humble submission.
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So far as this amendment is con­
cerned, I will beg of the hon. Minis­
ter to kindly look at it dispassionately, 
and accept it. As regards the other 
amendments,  namely  amendments 
Nos. 30 and 31  appearing on the 
agenda, it appears that Shri Sinhasan 
Singh proposed an amendment, when 
the Bill was being referred  to  the 
Select Committee, and the hon. Minis­
ter accepted it; and that amendment 
was to the effect that other provi­
sions of the Criminal Procedure Code 
also should be got amended, and the 
Select Committee should be entitled 
to go into them. At that time, I also 
made a very fervent appeal to the 
hon. Home Minister to agree to it, 
and he very kindly agreed to it.  He 
said that everjrthing will be allowed 
to be seen in the Joint Select Com­
mittee. But now in para. 55 of their 
report, they have made a recommen­
dation that since those things require 
fresh opinion, they have not touched 
them; they were so valuable and so im­
portant that they felt that they should 
be sent out to the country for elicit­
ing opinion thereon.  So far as the 
order of the House was concerned, the 
Joint Committee  should have gone 
into them and made a report, but they 
have seen it fit not to have gone into 
them and made a report. I would sub­
mit that it is but necessary that the 
entire Code should be got amended 
at one time, because one provision is 
intimately connected with another.  I 
have, therefore submitted that the Bill 
be recommitted  to the Joint Com­
mittee, with instructions to report on 
amendments  which the Joint Com­
mittee failed to consider—as some of 
these amendments, according to them, 
raised important issues, and opx>ortuni- 
ties for eliciting public opinion there­
on had not yet been given—̂in spite 
of the instructions of the House to 
that Committee to  report on such 
amendments.

Similarly, there is a third amend­
ment which says  that the Bill be 
circulated for the purpose of eliciting 
opinion thereon, because the Bill has 
been changed in many respects.  The 
previous Bill, i.e. the original Bill was
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considered by the  country, but the 
present Bill, which has changed in 
many respects, was never considered 
by the country. For instance, there is 
a change about the commitment pro­
ceedings, a change about the proce­
dure and many other important things. 
It is necessary that the country should 
be able to express its opinion about 
those chaste things. The general rule 
is that whenever essential and vital 
changes are effected, the Select Com­
mittee themselves say that the Bill 
should be recirculated, or that it may 
be sent to the country for expressing 
its opinion thereon.  But herein, the 
Select  Committee  have  not  been 
pleased to say anything this way or 
that way. Probably, they did not con­
sider this as an important thing.  I 
very humbly submit for the considera­
tion of the House that the matter is 
too important to be ignored. The Bill 
|is it has emerged  from the Select 
Compjpee is such that it is almost a 

a changed Bill, a Bill so 
changed  that  its  com­

plexion is new, and we cannot recog­
nise the old Bill. Therefore, it is neces­
sary  that  the  country  should  be 
afforded an opportunity for expressing 
its opinion on the present provisions. 
It is in this light that I have framed 
these three amendm̂hts, and I beg of 
the House to dispassionately consider 
them.

I am one who will not grudge to 
give credit to the hon. Home Minister 
for what he has done. On the con­
trary, I am overwhelmed by the fact 
that his intentions are the purest, and 
his motives the best. But my difficulty 
is that he is a topranking lawyer of 
a very high eminence, and our mis­
fortune is that he has not practised 
much in the lower Courts, where we 
have practised. So, many things which 
we come to know, and which we fully 
appreciate, are not appreciated by him. 
It is, therefore, that I submitted that 
this matter should go again to the 
country, and the country should be 
allowed to express ‘its opinion.

Now, coming to the provisions of 
the Bill...
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Shri  Rârhubir  Sahai;
hour.

After  one

Pandit ThaJnir Das Bhargava: ...I 
must comment upon some of the pro­
visions. I shall have occasion to go 
minutely into these provisions, when 
the clauses are considered, and there­
fore, I dt) not want to forestall what 
I have to say at that time. But at the 
same time, some of the provisions are 
so obviously........

Mr. Chairman; May I remind the 
hon. Member that he has taken almost 
one hour by now?  How much more 
time will he take?

Dr. Lanka Sundaram: Let him have 
his say.

Mr.  Chairman: There are many
Members who want to participate in 
this debate. So, I would like to know 
how much more time the hon. Mem­
ber will take.

Pandit Thakur Das  Bhargî:  I
know that many other Meml]fe 
anxious to speak, and I do not 
that I should encroach on their time.

Shri  B.  Das (Jajpur-Keonjhar): 
May I submit that he is one of the 
best lawyers of the House, and there­
fore, let him have his say, for the 
■ enlightenment of the House?

Mr. Chairman: I have no objection, 
if the House agrees.

Shri V. G. Desfapand̂: But he must 
finish by five.

4 P.M.

Pandit Thaknr Das Bfaargava: 1 am
entirely in the hands of the Chair; if 
the Chair wants me to sit down, I 
will not speak another word.

Mr. Chairman: I just want to as­
certain how much more time the hon. 
Member wants.

Pandit  Thaknr  Das  Bhargaya:
About an hour or so may be taken. 
There are so many provisions.  I do 
not know whether  the House will 
agree to that. But, I have said that 
I am entirely in the  hands of the 
Chair. If the Chair wants me to sit

down, I will sit down without a word. 
I do not  want to go on when the 
Chair does not want to give me more 
time, though, as a matter of fact, so 
far as I am concerned, I am within 
my rights, on a Bill of this nature, to 
have more than one hour which is not 
sufficient. But, I do not want to stand 
on my rights also. If the hon. Mem­
bers  want me to sit down,  I will 
certainly sit down.

Dr.  Lanka  Sundaram: Madam
Chairman, it is obvious  the  House 
wants to listen to the hon. Member; 
he has a very important contribution 
to make, and I hope you will permit 
him to continue.

Shri V. G. Deshpande: On behalf of 
the House I want to make a sub­
mission.

Mr. Chairman: I just wanted to
ascertain ‘he wishes of the House.

Shri V. G. Deshpande; Because the 
House is desirous of listening to him, 
our time would be curtailed,  I am 
making a representation on behalf of 
the House that the time for the debate 
should be enhanced in order to give 
him an opportunity. That can be done 
only if the time is increased.

Pandit Thaknr Das Bhargava: I do
not want any recommendations to be 
made by my feUow-Members; so far 
as I am concerned, I am entirely in 
the hands of the House. If the House 
wants that I should sit down, I shall 
do so as I will have other occasions 
to speak on the clauses.

Mr. Chairman: I think the sense of 
the House is that the hon. Member 
should continue. Let him continue.

Pandit  Thaknr Das  Bhargava: I
thank you very much for the decision. 
I also thank the House for so kindly 
agreeing to listen what I have to say.

I said, I am coming to the provi­
sions of the Bill, the new Bill,  Last 
time, when I spoke on this Bill, I 
brought to the no-tice  of the hon. 
Home  Minister that he should  see
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that the rights of the accused, in so 
far as cross-examination is concerned, 
was not substantially curtailed. I am 
sorry to say that the rights have been 
to a certain extent curtailed.

One important  matter which was 
touched yesterday by the hon. Home 
Minister was in regard to Honorary 
Magistrates.  I beg to submit in all 
seriousness that we do want to avail 
of the services of people who are men 
of intergrity and honesty and who are 
incorruptible. There is no doubt about 
it. But, we cannot shake off our old 
prejudices against  Honorary Magis­
trates and, I must  submit for the 
Information and consideration of the 
hon. Home Minister that he may defer 
this reform, if he considers it to be 
reform, to another ten years so that 
we may  forget all that  happened 
during the last regime. The Stipen­
diary Magistrates have proved much 
better. The Honorary Magistrates are 
either  superannuated, and after re­
tirement they  are not able to work 
well, or, if they are otherwise, they 
are local people and have local pre­
judices and they must stick to their 
places also. Ultimately, it will not be 
in the interests of the nation at large, 
if you lose confidence in the decisions 
made by the Honorary Magistrate.  I 
am  voicing the feeling of most,  I 
should say not only of cities but of 
all  backward  areas  including  the 
district from, which I come. I know 
people have got no faith in Honorary 
Magistrates and I liope the hon. Home 
Minister would consider that the insti­
tution of Honorary Magistrates is not 
one which can be revived early. More­
over, this opens the  flood-gates of 
nepotism. The Government can appoint 
this man and that man and he can be 
influenced politically.  We want that 
nobody may be able to say subse­
quently that the  Government has 
been using its political influence for 
that purpose.  From all these view­
points, I consider the time is not ripe 
for  the  appointment  of  Honorary 

Magistrates.

Shri S,  S. More:  Supposing the
power is given to the High Court..,.
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Shri R. BL. Chandhnri (Gauhati): 
Have yon ony objection?

Pandit  Thakur  Das  Bfaargaya:
Today the High Courts ĉ  only be 
consulted but their  approval is not 
there.

Shri S. S. More: Supposing  the
power is given to the High Court?

Pandit Thakur Das Bhargava: If
the modification comes, we shall see 
what happens.

Shri R. K. Ctaaudhnri: You are not
against Honorary Magistrates?

Pandit Thaknr Das Bhargava: i am
not against Mr. Chaudhuri.

An Hon. Member: He is not against 
the system of Honorary Magistrates.

Pandit Thakur Das Bhargava: So
far as the present  climate of the 
country is concerned, I feel it is not 
yet time.

Shri  R.  K.  Chandhuri: Whether
approved by the High Court or not?

Pandit Thakur Das Bhargava: Yes.

I  have something to  say about 
section 16 of the amended Bill.  In 
regard to section  107, I submitted 
then, and I repeat it here with your 
permission,  that it relates to  the 
liberty of the subject and therefore 
it is in the nature of a preventive 
detention measure.  The House has 
not realised this; otherwise, the House 
would have raised its voice against it. 
Now, for a good many years this pro­
vision has been there; it has worked 
well and there is no reason for a 
change.  Why are you investing the 
First Class Magistrates with power to 
detain any i>erson even if the threaten­
ed occurrence is not  likely to take 
place within his jurisdiction? No case 
has been made out and no evidence 
has been produced before as to wh5 
we should change it.

Proceedings under section 11V wiH 
be ''onducted as a summons case. 1



239  NOVEMBER 1954 Criminal Procedure

(Amendment) Bill
240

[Pandit Thakur Das Bhargava]

tnink it is a very serious encroach­
ment on the rights of the people, upon 
the liberties of the people to make 
this new provision. 1 want that even 
so far as 107 is concerned, it should 
be tried as a warrant case. It should 
not be tried as a summons case at all. 
Therefore, I think, the House would 
be well advised in giving serious con­
sideration to this matter. It relates to 
the cherished liberties of the people 
of this country for which the House 
is very anxious.

I come to sections 145, 146 and 147. 
My humble submission is I am im­
pressed by the argument given by the 
hon. Home Minister to the effect that 
the case will be decided speedily. But,
I have got one very serious objection 
to changing section 145.  At present, 
the person in possession is helped by 
the Court, and his possession is main­
tained. Now, under the provision in 
the Bill the property will be attached 
and the man will be sent to a civil 
court.  I quite imderstand that the 
rights of the people are determined 
by the Civil Court in general.  But, 
under section 147, those rights will 
be determined by the Criminal Court, 
There is no reason why the Criminal 
Courts should not be invested with 
powers to see that the right man is 
helped. We are making it more cum­
brous and, at the same time, justice 
will not be given to the person who 
knocks at the  doors of the Court. 
First of all, the  pi’operty wiQ be 
attached and the case will ultimately 
go to a Civil Court for decision. Now, 
it is a matter of two courts. Instead 
of one court which will be less costly 
it will now be two courts. I appreciate 
the desire of the hon. Home Minister; 
but, in its actual working, X am afraid, 
this will prove more expensive and 
more dilatory and more cumbersome. 
Therefore, I am not in favour of the 
amendment.

I have already made my submission 
in regard to sections 22 and 23 of the 
proposed Bill. I do not want to repeat 
What I have already said, though I

cannot resist the temptation of saying 
again that the  House, will consider 
many times before it accepts any pro­
vision of this nature. The hon. Home 
Minister, in his anxiety to furnish the 
accused  with all papers, has  been 
pleased to amend sub-section (4). As 
soon as the man is brought before the 
Court, it will be enquired whether all 
these documents have been given to 
him. And, yet, I do not find any pro­
vision in this Bill to say that the 
copies must be given at least seven, 
ten or fifteen days before. There is 
no such provision.  On the contrary, 
the words are:—

“At the commencement of the 
inquiry or trial the Magistrate....

Unless you make a provision to the 
effect that the papers should be given 
so many days before, it will not be 
right to call the accused before the 
Court.  What happens if the copies 
are not given? When the provision is 
mandatory, the accused must be given 
the  copies at least some ten  days 
before the trfal. How will he make 
use of them? The case will have to 
be adjourned instead of being speedUy 
proceeded with. The Magistrate will 
adjourn the case and the witnesses 
who have come will have to go and 
come back again. Therefore, you must 
make the provision according to the 
Constitution.  The law is that every 
accused person  must be allowed to 
know as  soon as possible  of the 
nature of the accusation against him.
I would, therefore Uke that the hon. 
Home Minister kindly agrees to a pro­
vision of this nature that as soon as 
possible copies will be given to the 
accused, in any case within less than 
15 days before the enquiry begins in 
a sessions trial, at least ten days in a 
warrant case, and if not more at least 
a  week before the summons case 
begins. Unless this provision is made 
my humble  submission is that the 
accused will be prejudiced and at the 
same time there will be dialatoriness.
T hope the hon. Minister who is so 
anxious for the interest of the accused 
wiU kindly  agree to my suggestion
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and make a provision in the Bill to 
see that it is made obligatory on the 
police to give copies as soon as possi­
ble. I may just inform the hon. Minis­
ter that the old High Court of Lahore 
gave a ruling of this nature that long 
before the prosecution begins copies 
are to be given though according to 
the present section it is not the law. 
Now they are given only at the time; 
and there is application for transfer; 
the accused says he has not seen the 
records; he does not know what the 
copies contain and therefore the case 
may be transferred. This is a matter 
of tussle between the prosecution and 
the defence and this must be settled 
for all time. It is necessary that some 
minimum period is  provided before 
which copies are given, for according 
to the Constitution, they must be given 
as soon as possible and in any case 
not later than the prescribed period.

I have already dealt with clause 25, 
though not fully, but to a certain ex­
tent. Now, in regard to clause 26 I 
have a submission to make. Accord­
ing to the present law, as soon as a 
complainant  goes  to  court,  he  is 
examined and  then if the court is 
satisfied prima facie  with  what he 
says, summons are issued. If the court 
is not satisfied;  then they proceed 
under section 200 and he is asked to 
bring witnesses.  After the witnesses 
are examined if the court comes to 
the conclusion that there  is  a prima 
facie case, then summons and warrants 
are issued.  In the present provision 
under clause 26, it says that the com­
plainant and the witnesses present will 
be examiîd as soon as the complaint 
is made and then there is further pro­
vision that the  witnesses and the 
complainant will be asked to sign their 
statements. According to the present 
law if a person does not sign a state­
ment—it is not obligatory on him—he 
cannot be prosecuted. I do not know 
why this change is going to be made. 
We have .full faith in the court. If we 
start on the presumption that courts 
are also corrupt like the police, there 
is an end of the matter. The present 
provision is that the witnesses who
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are examined must  sign the state­
ments.  Who will go with the com­
plainant in that case? If they go with 
the  complainant  without  summons 
etc., then the argument will be made 
that they are  interested people and 
they go with the complainant every 
time. I sense this danger beforehand 
that in all cases, if defence witnesses 
are taken to court,  the first point 
which the Public prosecutor will ask 
is:  “Are  you  summoned  througlt
court”? and if he says: ‘No’, then his 
evidence goes away. If similar rules 
were allowed to be applied to these 
witnesses, I think it will cause mis­
carriage of justice by a provision of 
this nature also.

In regard to cases which are not 
reported by police in respect of ses­
sions cases, the provision is that the 
present provisions will continue andi 
there will be full commitment proceed­
ings as before in private cases. I do* 
not see why there should be distinc­
tion here. I want that there should 
be a Director of Public Prosecutions 
different  from  the  person  known, 
today as a Public Prosecutor—he may 
not be a man of the police-̂and then 
every prosecution should go through: 
his fingers. He should be able to sort 
out which is a true case and which; 
case can succeed. The other cases he 
may not Ijring to the court. Similarly 
in private cases if the help of such 
person in charge is taken it would be 
helpful. In police cases there is the 
agency which collects evidences but 
in private cases there is no agency to- 
collect evidences. At the same time,, 
as so wisely said by the hon. Minis­
ter, so far as evidence is concerned, 
every person can assess and appre­
ciate evidence and no expert is re­
quired to properly weigh the evidence. 
Therefore, if true evidence is to be 
given, a private person can summon; 
his witnesses  through a court and* 
examine  them.  There is no reason̂ 
why there should be another stage. 
So far as private complaints are coii- 
cerned, they may go to the Director- 
of Public Prosecutions; he may hear 
their evidence; make a calendar ay fv 
the sessions cases and prcreetf witb
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them so that there may be no differ­
ence between the two and the time 
is not wasted. What happens in ordi­
nary  criminal cases, murder  cases 
etc.? As soon as the occurrence takes 
place people rush to the police for 
help and have the information record­
ed. Now, in this case what will hap­
pen? The person will go to the police, 
the police will  hear the case and 
ultimately when the police makes a 
report under 173 that the case is not 
■worthy of being taken to the court, 
then alone the  private person will 
come forward and go to the court to 
ask them to proceed with the case.
The statements taken and the enqui­
ries made by the police will not be 
allowed to go on record for the pro­
secution witnesses cannot be confront­
ed by statements taken under section 
162; legally they cannot be because 
they are not witnesses for the pro­
secution  within the term as  used 
under  section  162.  Therefore,  my 
humble submission is, it is likely that 
in such cases the  accused may be 
prejudiced and when I find that the 
hon. Minister has made in this Bill 
such provisions for appeal on behalf 
of private parties, I do not know how 
the accused will fare and how the 
accused wiU get away from the fangs 
of the prosecution. If even the police 
agency, the only agency in the country, 
in this case comes to the conclusion 
that it is a false case, then the private 
person is allowed to take the case to 
the court. If the court files it, even 
then an appeal is  allowed, not an 
appeal as a matter of fact, but special 
leave to appeal. The present provi­
sion is that there should be special 
leave to appeal.  I submitted some 
time back in relation to another Act 
that I am very much opposed to this 
sort of provision. Such provisions do 
Bot exist in any other civilised country 
and therefore, this  provision is too 
much even for us.

Now; it wae submitted in regard to 
207A that rone very great loophole is 
that  the Magistrate is also  made 
powerless to call any witness in the
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interest of justice. I would very hum­
bly request the hon. TVIinister kindly 
to agree and see that the powers of 
the court in this respect are not taken 
away.  They have the power to call 
any person before it to give evidence 
in the interest of justice. If the court 
is denied this power, we need hot call 
it a court, but we may call it a 'police 
post office’.

Similarly, in regard to section 251 
and other sections relating to proce­
dure, it so happens that the present 
procedure is so substantially changed 
and  the principles on which  the 
original Code was  built up are so 
thoroughly violated, that I am afraid 
it will be difficult to agree to many 
of the new provisions. Either have 
entirely new thing, or if you want to 
continue the old system, then continue 
to base your provisions on its princi­
ples. I am agreeable to change  the
whole system  and have an entirely
new system of law. You may change 
the entire system of procedure.  You 
may . change  the entire system  of
evidence also.  You may say that  the
Evidence Act does not bind you. But, 
so far as the  question of proof is 
concerned, as long as you keep the 
definition of ‘proof in the Bill as it 
is, you cannoit curtail these rights; 
you cannot tamper with it and you 
cannot play with it.  Now, in this 
Procedure  Code  there  is  evidence 
enough to show that the provisions 
have been very roughly handled and 
the original principles on which the 
procedural sections  were built have 
been ignored. I am very sorry to say 
this, but I think my  statement is 
perfectly right. We did a wrong thing 
in changing the very  principles of 
ji;risprudence on the basis of which 
the present provisions are built.

I have to submit my views in regard 
to many other matters, but since I 
find many other Members are anxious 
to speak, I do not want to take any 
more time of the House except to sub­
mit a few points in regard to section 
435 as also on some aspects relating
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to section 345. In my humble opinion, 
they also require the serious considera­
tion of this House.  We should not 
accept the new  proposals that have 
been made by the Select Committee, 
on those sections.

As regards section 350, I think it is 
not right to allow the proceedings to 
continue and take away the right of 
the accused to demand a de novo trial. 
We legal practitioners  know that in 
one court, if I am convinced that the 
judge is going in my favour I curtail 
cross-examination, and if that judge is 
changed and another  comes in his 
place, I will not know  whether he 
takes the same view as his predeces­
sor.  The new judge may not take the 
same view, I have a right to demand 
a fresh trial.  If that right is taken 
away, I shall be  prejudiced a great 
deal. I therefore think that the princi­
ple that all the witnesses in a criminal 
case should be heard by the man who 
ultimately decides the case is an un­
exceptionable principle and we should 
not depart from it, and it is not right 
to take away this right in this manner.

I do not want to proceed further.  I 
have only to thank the House and the 
hon. Chairman who has been so indul­
gent to me to let me have my say in 
respect of some matters which I con­
sidered important.

Mr.  Chairman: I  will  place  the 
amendment before the House.

Shri S. S. More:  The amendments
have already been moved and placed 
before the House.

«TFr ̂   f I

 ̂  ̂  f H 5? fTET  ̂ g?

 ̂  ̂   ̂  ̂  aift

 ̂  ̂̂   HiTHilfT t,

c;  3Tft   ̂ 4  ^

i, # \

 ̂  ̂ ^  3T̂

4  fir irfgfrzTT

 ̂  ̂  ̂ ^

 ̂ f   ̂  ̂  ̂   ̂ f I

 ̂  ^  ^  ̂  ^ id̂rqr

 ̂ R̂iftnr   ̂  ̂ ^

?rf   ̂ WT  ?̂rr  ^

# fNr ̂    ̂  ̂ ^

5̂R-  TR   ̂ ^ ^

 ̂ vJ *1   ̂ < <atl

k̂rr ŵf  ̂ ^

7T3̂ HHtT   ̂ *1̂ I  V̂tci

 ̂r̂T ̂  <̂=WI   ̂̂

 ̂ 3TTT̂  ^  ^

T̂Trf   ̂ ^

 ̂ rlTtp mV̂ h

T«irT'«b  T̂«f   ̂ 3̂T?T

m  ̂  ̂ q̂i<l

 ̂ tl 5T̂TT ^

^ m I  ̂̂
f,  ^

 ̂ 1;   ̂  ̂ ^

5iT̂  ̂ ^   Mew ?F3?r

3?f? CTo 9f>T5̂  if  •
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[>* ̂ 0

Vi ^   ̂  ’ifr

nr ^

< '

Shri S. S. More;
accept that view.

We should not

Shri  V.  G.  Deshpande:  I  am
acquainted with the Criminal Proce­
dure Code as an accused if not as a 

lawyer.

Mr. Chainnaii:  The hon. Member
wiU avoid mentioning personal names. 
The hon. Minister may be addressed 

as the Home Minister.

« 4to 5fto ^

^    ̂ 3F5BR  ̂ JZ

 ̂  ̂   an   ̂ ^

,J=  3W
 ̂    ̂   3,̂   ^

 ̂   ̂  3F̂  HpHk =T

 ̂ 5nrai f,

 ̂   ̂ 5k   ̂  <n??M=5 ^   ̂ 

fftpm  ̂ V   ̂  ^

 ̂ 'JR

hmr?m iW  ̂  ̂  ̂  ̂  ^

^ fr̂rtnr  ̂   ̂ 3rf?  ̂  ̂^

irt5R̂  ̂ n̂»r4 ^

?rf   ̂5̂  3F5«RT M t

^ nhĥ d  ̂ WT̂

 ̂  ̂  4t \ ^   ̂  ̂ ^

5rtiT̂ ^̂  «ft  3ift  gir  ^

ĥnVi   ̂ 3ROT »f wf ^ 

3n̂  I ŵ  f>n T«T ̂iTTcf

 ̂ 3rf̂

^ arî orrf̂  ̂ ^
T̂PtFf ŵ  4tm f

 ̂̂  <r??̂H 3FR ̂   ̂  ̂̂

 ̂   ̂^   înst  WrTRT  ^

^ I  qr vrm*
 ̂  ̂4?T ̂ >W   ̂I   ̂ ̂

44
€I*Tt: < ̂ r<4ic*̂  ̂ 5lfr̂ ̂

ĝTTT ̂ ̂I'TCf ̂  ̂ </iTVi>c  ^

«?̂ W ârr ^
^ »PTT I

<11̂ w,  irf5R̂

d tt'?)']  arrar aif?  ̂ ?n?>
sR’   ̂ âiT ?w  ?n̂T?
^ *d̂r̂ 44 
 ̂?3s  4?r «rr̂ i

 ̂  ̂tl̂l  *TRT 3lf? ?<  ^

?nr r*T  ̂̂   irt ^

m¥  art*? ̂hiPT ̂  ̂  ^
art*?  ̂anq̂ Ŵ5TT̂  ^

 ̂  ̂ 3;;̂  ̂ 5̂̂5T  ̂ T̂̂T3̂ q?
an̂ ̂ *IT  €I«W ii   ̂Ĵ«}Tnr4

 ̂*iŵy ’̂FvRT anrnff?
 ̂ 4   ̂4  rn ̂
m

4   ̂4  rn ̂
m mifNr 44  MT art*?

p̂i  ̂ aF̂ ̂fĥr 

oIT̂   ’fpIT  I   ̂ ̂  ̂   ^
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^   ̂   ̂   ̂ T̂WcIT <

fir *F  3rh  irkfk* ?w

 ̂ # I   ̂   ihtT ̂

5T̂  «TRfT  ?   ̂   ̂ <TT̂iT?̂

 ̂   ̂  ̂?r̂rfr̂  ?rf fhft  5f̂

aRvfi  ̂  ̂  ^

 ̂    ̂    ̂  ̂   *f  3n̂  #

#T  #r  arf?  w   ̂  ^

t̂IW 3TRfr   ̂I  ITT ^

7T5̂  if̂   ̂  fiTT̂ n̂

 ̂  ̂7̂

35 lETŵ vfmr

3[̂ i/î R̂   ̂I  ik   ̂ ^

iiMN̂  3frr2ef̂ wr̂  ^

2FT  f  iR'  cR5  arnrvT

ar̂    ̂ =T   ̂ ^

v/€?*iV'it̂*(H *T̂

?R5  r  ̂   ̂ f ̂    ̂ ̂

 ̂ qr*̂ I   ̂»TĤ   ̂ ^

c; ferwT   ̂hŝ  ?f̂T

ĴHT  r̂rr̂  f   ̂  ̂ «̂<hrt

arf? Ĵise f  iWr if »ft
r̂hr f  ̂ f ̂

 ̂ ?m  3f̂    ̂ f I  «T5  ^

T?Ĥ  ?5̂  ̂  ^ r̂rvi?  ^

Wf m  ^ 31̂ f,
 ̂I

iNvrm" ̂  nhr

femm   ̂ R̂TT   ̂ ̂  ?5nf

T̂HPT   ̂  ̂   ̂  #

n̂Em ̂TTir   ̂  ̂^

if 3lf? q;̂ t̂ r̂fsRTÊ*  3̂IT
^  hsTW 

t[ ^  ̂̂  ^

ITFft # I

 ̂ ?fr̂  3nr?
15W    ̂    ̂  #  frf TO <n

ihiT 5t TO  grfWrqf 
 ̂  ̂ ’=PT7W

^  <t̂cii 1̂  ĵfro  ?4HHI 

5eJ 3Î5T 5T̂ ŜIT «riê  f̂T

ift  ̂TIT  ̂I  ̂ i*\U
v[[̂ f, ̂

i*\U
v[[̂ f, ̂  W  f,f, qf*5T̂  r̂Mr

îwr ?T?r ̂    ̂ ^

3rf̂  ̂  ̂  f ĵ?  jft  fjf f%r

Ti ^Ti  ̂ R̂FT aiFT ^

<âH  I  '3(T'̂ rl

 ̂q5?TO iWr  «it 1

f*TT̂  ̂  ̂^ ̂T|T̂ «*riW ̂r̂r
 ̂•nW   ̂3IT5n" 'T̂

3IT̂   ̂f, <r??yH 5̂1  iTR̂ f

»5̂TO  ?Wnr

 ̂?5nf  ̂ f̂niT  ̂I «f̂TT

'd  W  *(T  JT̂ 3n«r

T̂*im i   ̂I  'dH   ̂  ̂ ̂

qr-q,*»gH arê ̂ i if'

 ̂ arnr   ̂ ^

tt  ̂  ̂ ̂  ̂ irfanTT #,

liMhsn   ̂  TO   ̂ ^

5FT7W  ̂I  ĴTTW

f I irf̂TÊ  ̂   ̂ 3rft w ̂  ̂

 ̂ 5̂5̂  1̂̂  n̂r

 ̂I   ̂ ’ft  înr

 ̂  ̂r«̂ ̂i T̂̂iT ^̂ I ^
 ̂ jf  'j|i«ini  ̂ r̂t <rtrft

 ̂ *5*̂  ^  T̂  iW

 ̂ fW # I  JIFcTf if

 ̂TlfT  if < 51 Ŝ,  if V

T5irT if r̂T ̂ I ^ «rni§ ai?*i«̂«in 

rŵ 4rŵ 4  if̂  ̂ W5TT ^̂
 ̂  ̂ M?̂ l̂  #  TO   ̂ frPf

Hf̂îjfgf 55̂ q̂T 5jnr̂ ̂̂  fimm  # r

an=̂  if  s. iT#̂  î   ̂  imtfv

if̂ ^  '«r*<<jĵ’

 ̂\  Ŵ   ̂̂   ^  ^

I  WT?  ̂ fhft  ̂r

 ̂   ̂   ̂ ?pr?r  spT irWhf?

f,f,   ̂i?Mhn ^̂ ̂jttw
vfiRT if  ̂if̂ HM*̂  ^

iW f̂m  ̂ t, I
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^   ̂ fif  ST̂

 ̂ f \  TTtsTO  ̂ ^

 ̂ m ̂ m  3ir5>% I   ̂  3TĤ

 ̂  ̂    ̂   ̂3tt̂ ?f

 ̂^  ̂ T̂im

t,  ̂  ̂  ̂ ^

 ̂  H  ̂15̂  trmfoRi

f   ̂ gmr̂

srft ^̂sn̂vfer  ̂  ^

5IW ̂  3lf?  ?5TTW

f j f "   ̂  ̂

?'3|̂  3T̂)T? ̂   F̂i?TW 3rr5T

 ̂  ̂  TfT   ̂  ̂   ̂ H STM

#  ̂  ̂  ^  

w?f  fi  ’TFcf  ?rf  ?Ŵ 

gift  ?g-?̂ -̂5  ̂ Wf ^

T̂?!’   ̂  ̂ *1  P̂T̂  [̂T̂

 ̂ arnM f=T̂5̂

f̂rqr  T̂RIT f I  Those  who  give 
parties  to  the Deputy  Commissioners 
and  District  Magistrates  will  be 
appointed  as  hony. Magistrates.

fypT  ̂  ̂̂ JI4)N '̂TPTTvfhr

?̂rqiT T̂TW, €1

xj *i i   ̂ *1

3jft  ̂ 3rf? 3F̂>T̂

 ̂  ̂ am*̂  FTT   ̂ ^

1  ̂  ̂ # 

?3p <=»>y'J 5?̂ n̂r  •̂Hai

f,   ̂  ̂  ̂tttt  =̂T?r̂

f«RTT   ̂71̂  ̂I  fTT  4  3TTT ^ 

^W ®f!T̂   ̂ TT̂ ĝ?rW

nt 3 »T ^

 ̂  ̂arr̂’ r̂7r§ xîp   ̂srrt?

 ̂ f  ̂h)  ̂  ^

 ̂ I   ̂arrr

'♦> AI ̂  ̂    ̂ 5ĵ

 ̂ Tt̂TT I 1̂ ̂  5^4^^ ?fĴ;5IT

 ̂ f̂>t̂'hi afN fir Pw ̂ 3T̂ftrf̂ 

»̂i’Mi41i(ii’  ̂T  ̂ ^  =r  I

3fft  ̂5T̂ ?3R

 ̂ 5|T̂ x||̂J|l 1

^ # mmr jf an̂ 9̂

 ̂ TT̂   ̂W IT̂ ?V?TT 

«nRTT  ̂  ̂  ̂  ̂ /fhn

 ̂ ail'Ji  ̂sT̂nTtT  d̂ 7̂

 ̂  ̂  ̂ ĵRW

 ̂ ̂*4 afRf  ̂5ff §T7T̂ ?rr̂ ̂ T̂FT 

fhrr I   ̂  ̂  ̂ ^

 ̂ihsn  ̂ ihrr  #

 ̂  ̂  c I  ̂ ^

if  ?7TRre TIT ̂ ■'4?̂ ̂3T̂ 71̂

4  fk  ̂ >̂T̂ ^

^  ̂spt̂RT  ̂I  3T̂ THT

^ snfpiTT  5̂JT ans  arft 

5T? r̂rart I  îT?r̂  ̂ ^

 ̂ afT3

5̂5W  î;*̂  r̂r̂ i  ^  ^

anr r̂f̂  i ^  c ̂

?5T̂ W  ̂ (̂T?f ̂  IIT  f 

^  ̂  < I  r̂r

arfiprVn'  ̂  ̂4   ̂ ^

n̂r aif? ̂ Nr̂ «r3r ̂ i ̂jr

tT̂ M îTT  *II*'€  5̂RIT N̂I  »i

*W *TT̂   ̂ I ^  

j}"  )̂W  c; ?2P   ̂ ^

 ̂3ITT ̂  ̂  ̂  ̂  t 

eir̂)*!  T5R" ̂ (̂PT 3F̂n̂ ̂  fW 1 ̂?̂TT 

fliaiqi r̂?Tr <̂frTir ̂   srf Wd*i*s

 ̂  ̂ 3IT̂ 5fS> d̂ ^

3lt»TZfRr  ̂  ̂  ̂ ^ ’WT̂
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^  >d *1  ̂  ̂ 'Th ,̂

 ̂  W T ̂   4   ^   ^Wn-

T̂<44 îrar   ̂\  OT ̂   ^

 ̂  ̂^ nrkpFîER  3T̂ifci[  5jf

3jf»T?lfiT  ̂  ̂ ^

T̂nrirr ̂  I  JT̂ ̂̂

 ̂  ̂  ̂̂  ̂rr4 m ̂  ?rw

 ̂  ̂  ̂ 3T̂l̂  fW" T̂?fT ̂ 3rr*t

 ̂  ̂  ̂ r  ̂ ̂  f  I 

[Shrimati Renu Chakravartty in the 
Chair ]

 ̂  ̂ *n̂*T

 ̂  ̂ >d ̂   ̂  ̂  ̂  ̂3fT5r

 ̂  ̂ r̂̂r, 3ff? 1̂)1?  ^

 ̂   ̂  ̂   ̂   t ,W ^

 ̂   JHd»-b̂4̂  ?T   ̂^

if ̂  5T*?W sf>T̂   ̂̂
 ̂  ̂Tqti<̂q>  TTR̂ *F

IT̂  30̂  «JT  ̂ «IT

anr ^

 ̂   ̂  ̂̂    ̂ tî'q«ii<]

^   ̂  ^  fsp-̂iT f \   ̂ ^

'=h 15   ̂ »l̂   ̂ '6 H

^̂rRrr̂rf'   ̂  ̂«fttw ^

3T̂5T «l̂  if,  ri?<+» i  ̂ 

^  3RT5T f̂rt̂ ^  iTf̂ ^

ĤTPfep  %IT  3HT   ̂ »niT # I

inmT ̂  ̂  ̂ ^  iR5T̂ ̂   >̂rfnr̂

fTPT  ̂  Ti   ̂  ^    ̂ d̂̂ -c!

 ̂  Ti  f ,    ̂   W  Tii  ̂R-

T̂.   ̂  ̂?<a<!ii+ ̂?iT ni

f   \ w ̂   ̂  ^  ^

^    ̂ I  ^

 ̂  JTHcTT  <   ̂ i

 ̂ Ŵ  3rnr d̂̂̂[9T ̂   ̂ trr̂ îfhr

 ̂I  rf?<=b -1 arr fTT

 ̂ wmf if ?5R- T?
 ̂  ̂̂   ̂•̂'T'li  ^

 ̂ W*PTrf?|T ?̂i ̂1 ̂ I
 ̂̂m̂vfrrr iW ̂ a?R  irr if

^  ^ ̂  3̂IT I   ̂ ^

3RTWT̂  T̂̂rf  ?ff  «T̂

n̂r̂rfirr   ̂?̂5̂■   ̂ ^

ITT if  aiT  f5f> irf  fs  n?ŷi

qi   ̂giT if  R̂Tĥ=T cjjVHi ^

f̂̂rsT «rr ?ap TO if ^

ajrf'TRji/)  ?nnf̂ r̂fW   ̂ ^

RTFT   ̂<t,?oc  3TT̂  ̂srfiT̂lWh

9̂f «li 3F5̂TP  ̂3F̂j9T?

^̂ '̂̂ 6'Ta ŴŴ  I ŴŴ ITW
 ̂ ^  m  7W T̂RT

r̂tr̂ %iT,   ̂ =T̂  7T̂ I

 ̂  îfsrT̂   ̂   ̂ T̂nr+

7# »T1® 3rf? ̂   >dV«̂cfH

 ̂feT!? f̂TT?̂  ̂if̂ ̂    ̂̂

^
^

 ̂ if   ̂ŴŴ *f
 ̂ T̂O"  t'̂iPT  3)MhR'

 ̂ =T̂  #,  5T̂5ir  ift ^

# I if ^

r̂   T̂FTT   ̂ fTT ̂ TTW ̂  

W «?T ?5R  î  if 44
' s h a ri ^ < sTmr̂r  ̂7̂  ̂i 

 ̂  ̂ iT̂  itMNr

T=r  ̂ «IT  5TFf3̂

3̂lf? lfW)r̂l<j»Ti vnV̂rd̂i  ̂IĴ

wNn m̂  ̂  ̂  m \  v:̂ m

3n̂ T̂ WT̂ 4  qrw  r̂r  ̂ fî

 ̂ î r̂ ̂   ̂̂ ^

 ̂ #  TO  ITIT̂I?H   ̂ITT̂ SR̂-

^ F̂TT ^  n̂iT I

 ̂ if 3|N ?Ri  Êffy  TTipfifyr

if ?T̂ ̂  ̂^ 3iî+li ̂f? sW"

®]<̂  41 ̂  ̂ TT̂TT̂ if 3fT̂ ̂

tt’t yiTPT  I rif’̂FT '3T̂  *T̂

M=t̂   5̂TRr  T̂fT  <rTT̂  P̂IT 

qf̂ infN̂,  3lf? ̂̂  iTfTTT̂

IĴ URŜNf ̂  ̂ '̂TT  9̂W

 ̂^̂ I

«fto ̂ 0  i i ( r ^  :  ?n?  ̂  ̂  ̂

^    ̂  -T̂IT '̂'tm ^
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•̂ JfW  r̂tii ^

W T  ̂  ̂ 5T̂

 ̂  I  iP5F[kr jf 'Nm  f  H

ŵ,  V̂'̂r   ̂   3fî   ̂  m»i41   ̂  ̂

-̂ 'b  ̂ ̂   vifsFT  ̂ T̂*TT   ̂   ̂  ^
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wf?,  w  TF5̂  n̂«r   ̂ ^w

'M st ̂   ̂ TW ^   T5T ^

 ̂ trf  ̂ 3F^

 ̂ >iiMh«ii r*rm

5?r̂  3if?  srfvĵ i \  3RH

I?' ŵ  WsT  ̂^ 3Trak̂

 ̂ 3̂n̂  ̂I fsTFT̂kfi   ̂  ̂ ^

3iieilx|»ii 'akN I

|1T̂ HPT  ̂ T̂W jf

.̂1 ^  ̂ ĥth; ttqj^

-3PT?  ̂  ̂  T?  T̂T̂ra"

T̂̂\   ̂ rit  r̂nVi irhrw ^

rfw   # I ^

 ̂ ?TRfrR),  T̂lir  Thfr̂  3TT̂  ^

N̂MH,̂  3rf?   ̂«mr

xrf  i?R c; M ro >

 ̂    ̂  r*TRT ^tN"  #

'<!h iIT  ̂  ̂  flFRfT   ̂ \jt!<̂i41   ̂I

fTT  5T̂  T̂ff̂  frrf̂ TÊ    ̂  âra"

^  1  h m lW   *f

if  3iTtr̂   ̂  T̂ifTTir  <nr  i

7T3̂   ̂ 'T?   ̂ sn^

'cPTT̂   ̂ \J i'T> T̂HTT  (̂T

f I  arr?9i ^

 ̂  iriV̂TT 4 3Rnftr   ̂srfjT̂ihrr

gfjir̂i  ?rf ĉmrrr ?5f; ^

?*<f'Tfgi  ?5RT  T̂TaF5T?  sp̂  3F̂JTf?T
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f I  ̂ 5=̂ qnf̂r  ̂  ̂<3rft

 ̂  ̂ ̂  ̂  ̂ f { 

3R- qMF̂ Anrr  r̂r?r ̂

W  ^  n̂trrf I

f 3rf*?  >dtt<?»l  jrfŝ F̂T  ^  5m̂ 
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Shri PaUskan  I think there has 
been a good deal of discussion on the 
Report submitted by the Joint Select 
Committee which was appointed  to 
consider the Bill which was introduc­
ed by the Government.  I look upon 
this measure not from any particular 
political point of view or party point 
of view, and I would appeal to every 
Member whether he belongs to this 
party or the other, whatever difficul­
ties those that are in power at the 
present moment  may have in the 
matter of execution of their policy, or 
whatever difficulties even the Opposi­
tion may have for the purpose of beat­
ing those policies  that they do not 
like, it is hardly a matter we should 
seriously agitate our minds on when 
we are  considering a Bill  of this 
nature.

The necessity for the amendment of 
the Code of Criminal Procedure was
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certainly there; and I think nobody 
whom I have heard till now has said 
a word that it is not there. Because, 
the present Code of Criminal Proce­
dure was enacted  long years back, 
probably first in 1898, and then even 
by the foreign government it came to 
be amended in 1923 or so. And the 
time certainly was ripe when some­
thing should have been done in order 
that, without in any way trying to do 
away with the prinicples that underlie 
the  jurisprudence,  so  far  as  the 
administration of criminal justice is 
concerned a change was made. There 
was no doubt that a change was need­
ed. And there was a unanimous cry 
in the country that the administration 
of criminal justice must be made cheap 
and expeditious. I have heard it from 
the mouths of several Judges, eminent 
jurists and all manner of politically 
minded persons. Therefore this should 
hardly be the occasion for levelling 
the  criticism against this  measure 
simply from any  political point of 
view. Even if tomorrow the Congress 
Party does not sit on the Government 
.Benches and any other Government 
comes it cannot overnight change the 
Criminal  Procedure.  Therefore,  I 
would appeal to all Members of the 
House to look at this measure, which 
in my opinion is going to vitally affect 
the administration of criminal justice 
in our country,  from that point of 
view. I think if we all concentrate our 
attention from this point of view, our 
points of difference  should be the 
minimum  that  could  be  imagined. 
Therefore, I would  appeal that we 
should look at it from that point of 
view. All criticism as to whether A, 
B or C is the Home Minister in charge 
of this, whether the Congress Party 
is in power or what they have done is 
hardly a matter to be taken seriously 
into  account for the purposes  of 
amending the present Code of Crimi­
nal Procedure. Of course, if there is 
anything that is being attempted to 
be done for furthering the interests of 
the party in power, well, the Opposi­
tion will legitimately have the right 
to criticise. But to take it beyond that

would not be proper.  Therefore, I 
strictly look at it from the point of 
view of administration of justice so 
far as the criminal  jurisprudence is 
concerned.

Whatever may have been done by 
the English people in the past in other 
matters, it is true that as they had to 
govern us from a  distance of 4,000 
miles, they tried to keep the adminis­
tration of justice between man and 
man as fair as they could possibly do» 
and I do not think any of the critics 
of that administration will be in a 
position  to  challenge  this  position. 
Probably any other indigenous Govern­
ment would not have been so scrupul­
ously careful so far as the adminis­
tration of justice between man and 
man was concerned, but they had to 
be because they wanted to keep the 
country under their domination con­
tented. And it is from this point of 
view that we should look at the basic 
principles of the  administration of 
criminal justice in our country. And 
from that point of view, certain princi­
ples arise.  They are oft-repeated, and 
I will not go into that.

Then, what was the necessity for 
this?  The  necessity  was  that  we 
thought, and it was rightly thought on 
all sides, that the administration of 
justice was very lengthy, dilatory, the 
trials were protracted.  There might 
be many causes. We know that all the 
fault cannot be attributed merely to 
the administration of justice because 
I would say as one  who has been 
practising in different courts for the 
last thirty years and more that wher­
ever there was a good Judge, quite 
naturally there was the least delay. 
•On the contrary, I know of cases where 
matters were inordinately delayed, So» 
you cannot lay every thing at the door 
of the procedure itself. But, certainly, 
that is a matter which even if we 
discuss at length here now, for the 
purposes of this Bill is of no use.

I have heard a good deal of com­
ment against the administration of the 
police. Nobody says that the adminis­
tration of police in this country at the



2̂1  Code of 17 NOVEMB® 9̂54 Crim l̂ Pnmdm̂
{Amendment) Bill

262

present moment is very ideal, that it 
is all that it should be.

Shri E. K. Chaudbuii: Far from it.

Shri V. P. Nayar. It is despicable.

Shri Pataskar: I do not think even 
those  in power wiU say  that the 
administration of police in this country 
is very satisfactory. So far as adminis­
tration of jusUce between man and 
man was concerned, the police had a 
double role to play. They had not only 
to see that justice was done between 
man and man.  They had also to pro­
tect and guard the  interests of the 
foreign Government.  Therefore, the 
composition of the police in India is 
not the same as in England.  They 
introduced in our country the same 
principles so far as justice between 
man and man was concerned which 
prevailed in England, but so far as 
this  aspect was concerned,  it was 
different.

I cl earl  remember that when I was 
a young student many years back I 
came  across a gentleman who  had 
come recently from England. I think it 
must be in the year 1919 or so.  He 
was a solicitor. He is still in Bombay. 
And then I asked him: “Well, what 
do you think of the police here”? He 
said that in England the policeman 
was the most respected person. In our 
country unfortunately it was not so 
because___

Shri R. K. Chaudhmi:  He is the
most feared man.

Shri Pataskar: .. .the police had to 
play a double role.  Therefore, we 
should  also take this factor  into 
account that the  police force was 
meant for a double purpose.  And I 
would say as a lawyer I also com< 
across many cases in which I find th» 
police in our country, to a large exten'i 
on account of this psychological effect, 
are not what they should be. Can you 
change them overnight? Is it possible 
for any party to say: “Na The police 
that is working now in the country 
should be changed immediately.”

481 LSD.

Shri S. S. 'More: What is the mini­
mum period?

Shri Pataskar: There should be some 
process.  Therefore, I would say we 
have to see whether any improvement 
has not been made. On that point there 
might be difference of opinion. I would 
say let not that be the main considera­
tion at the  time of considering a 
measure like this.  That certainly is 
overdue.  It may be argued by my, 
friend Mr. Mere—even I migjit agree 
with him—̂that it is overdue, but the;: 
question how to carry it out is a matter 
which might, in spite of the Home 
Minister or .he present Government 
agreeing with us on that matter, prcr 
sent difficulties.

Shri S. S. More: Cease to be bureau­
cratic.

Shri Pataskan  Because 1 do not 
think anybody who has been a lawyer 
in this country for a considerable time, 
having had some  experience in #ie 
courts, will ever say that so far as the 
police is concerned, it is all that could 
be desired, because, as I said, in the 
very nature of things, just as they 
gave us good jurisprudence, they also 
gave  an  inheritance.  You  cannot 
choose. You have to take the right 
with the wrong. That is the system 
which we have got, but I would sub­
mit that so far as 1 can find there Is 
a change.  Now, the police in tjiis 
country  are  subjected  to  public 
opinion. The police are not now un­
influenced by public opinion.  They 
cannot do things which under a foreign 
Government they could do. Therefore, 
there is also that factor working, and 
if we have patience, I trust Jind believe 
that in the course of time, apart from 
the question of Government, it will  ̂
improve.

But let us not dilate on this point.
3o far as the Code of Criminal Pro­
cedure is concerned, whatever kind of 
police come or occupy these places, the 
Procedure will be there. Therefore, let 
us examine this Procedure Code from 
that point of view. Let us not dilate- 
on what are the other contributory 
.causes. Let us concentrate on what is
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being done so far as this Bill is con­
cerned.

This Bill was first, of course, intro­
duced in some other form by the hon. 
Home Minister, Dr. Katju.  Govern­
ment  must  have  bestowed—and  I 
know he did—a good deal of thought 
as to how justice could be made cheap 
and expeditious  and they tried to 
obtain all manner of opinions from 
those who had experience of the work­
ing of this Act and then put forth a 
certain Bill. That Bill was referred to 
the Select Committee which consisted 
of about 49 members taken from all 
sections of the House, and therefore, 
when we criticise that Bill now when 
it has come in this form—which I also 
to  some extent am going to do—̂the 
criticism is not  against the Home 
Minister, not against this Government, 
but against what by their collective 
wisdom the selected persons from this 
House have produced. I do not want 
to blame them also because this is 
such a task, in which people look at 
it from ,  different angles of  view. 
Justice in the abstract is all right, but 
there must have been 49 people who 
looked at that problem from probably 
4f) or ?ess angles and naturally they 
produc \ something whicn we have 
now to  /idge at  this stage as  to 
whether it is right and proper. There­
fore, all  criticism levelled  against 
individuals, parties etc., to my mind, 
should be left out of consideration, 
and we  should try to see whether 
what has been placed before us by 
the  Select Committee is the  right 
thing, whether it is capable of any 
improvement, if so what should be 
made,  whether it does or does not 
Violate the basic principles of juris­
prudence on  which it ought to be 
based—because  this  is  a  measure 
which is going to last for years more, 
and therefore : would appeal to tĥ 
hon. Members that we should look at 
this measure from that point of view.
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Shri B. K. Chaudhri; “Sir” again.

Mr. Chairman:  The Chair has no
sex. The hon. Member can go on.

Shri Paitaskar; And by force of habit 
it does not come quickly.

I shall first  of all try to refer to
some of the controversial clauses.

An Hon. Member: lomorrow.

Shall I do it to-Shri Pataskar:
morrow?

Mr. Chairman:
minute more.

There is just one

With this 
like....

preface, Sir, I  would

Shri Pataskar: Then the first is that 
covered by clause 25. The most con; 
troversial clause which has been tried 
to be introduced and which was not 
in existence in the previous Criminal 
Procedure Code is what is tried to be 
done by clause 25, by the addition of 
section 198B: “Prosecution for defama­
tion against public servants in respect 
of their conduct in the discharge of 
public functions”. So far â I find, 
this is a protection or rather a sort 
of remedy for certain purf>oses being 
given to some three classes of people. 
Firstly:

“Notwithstanding anything con­
tained in this Code,  when any 
offence falUng under Chapter XXI 
of the Indian Penal Code (Act 
XIV of 1860) is alleged to have 
been  committed  against  the 
President..

I find there has not been much dis­
cussion so far as giving protection to 
the President is concerned.

“.. .or the Vice-President, or th? 
Governor or  Rajpramukh of a 
State, or a Minister..

Mr. Chairman: I think he will take 
quite some time more. So, I think we 
can continue 'omorrow.

The Lok Sabha then adjourned till 
Eleven of the Clock on Thursday, the 
18th November, 1954.




