el Indign Income-Tax

hll'. Deputy-Speaker: The question

“That the Bill be circulated for
the purpose of eliciting opinion
thereon by the 15th October, 1952."

The motion was adopted.

INDIAN INCOME-TAX (AMEND-
MENT) BILL

The Minister of Finance (Shri C. D.
Deshmukh): 1 beg to move:

“That the Bill further to amend
the Indian Income-tax Act, 1_922.
be referred to a Select Committee
consisting of Shri S. Sinha, Pandit
Algu Rai Shastri, Prqf, Ram Saran.,
Shri Ghamandi Lal Bansal, Shri
C. R. Basapa, Shri Shantilal
Girdharlal Parikh, Shri Hari
Vinayak Pataskar, Shri Radhe-
shyam Ramkumar Morarka, Shyi
P. Natesan, Pandit Chatur Narain
Malviya. Shri Ahmed Mohiuddin.
Pandit Thakur Das Bhargava. Shri
A. K. Basu, Dr. Panjabrao S:
Desimukh, Col. B. H. Zaidi, Shri
C. P. Matthen, Shri Purnendu
Sekhar Naskar. Shri Sohan Lal
Dhusiya, Shri P. N. Rajabhoj. Shri
Kamal Kumar Basu. Shri N. C.
Chatterji. Shri K. A. Damodara
Menon. Shri Tulsidas Kilachand.
Shri S. V. Ramaswamy, Shri Maha-
vir Tyagi and the Mover, with
instructions to report on or before
the 21st July, 1952.”

I'he first thing I would like to point
out, Sir, is that this Bill is quite
differert in its scope, if not in con-
tent, from the Bill of 1951, which has
lapsed. The main features of the
present Bill are that it contains a num-
ber of beneficial provisions which have
been found necessary for facilitating
the repatriation of foreign accumu-
lated profits of Indiang trading abroad
and for the promotion of industries and
for the construction of buildings.
Besides there are a few other exemp-
tions and one or two other administra-

tive provisions.

The main provisions are as follows:
One, exempntion of foreign profits re-
mitted to India. Now, in this behalf
a concession was announced as far
back as May 1950 and this {is now
being implemented by the proposed
amendment of the Act. The ebject is
to enable non-resident persons trading
abroad, who have recently returned
to India and have become residents,
to bring into India their foreign pro-
fits without incurring any taxation
liability. In some of the foreign coun-
tries, conditions have worsened and is
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has become difficult for self-respecting
Indians to pursue thelr avocations
there. Also, we need canital. In
these circumstances they may be
anxious to bring their foreign profits
to India for starting some industries
or business here, which is of obvious
advantage to us.

The next concession is regarding the
remittance of foreign profits which
applies to persons who are already
resident in India. This concession
also was announced in September last
year. Its application is confilned to
such foreign profits as were taxable
on remittance only, but not otherwise.
The persons concerned can secure
exemption from taxation by investing
half the amount remitted to India in
Government securities purchased
through the Reserve Bank. The
Justification for this is, if this conces-
sion were not given, there is a tempta-
tion to bring foreign profits either
surreptitiously or, if that cannot be
done, to divert them to other countries.

In connection with the construction
of buildings ard the promotion of
industries, the concessions are these.
In the first place, to promote the
construction of new buildings, we
granted exemption in 1946 in respect
of the rental income of properties con-
structed between 1st April 1946 and
31st March 1948. This period was
extended by two years each time, for
about three times. Now, it has been
extended further by two years up to
1954. So. in ail. it comes to three
times. Similarly, in the case of
buildings constructed for business pur-
poses, the period has been extended
up to 31st March, 1954. Buildings
constructed before that date will be
entitled to a higher initial depreciation
of 15 per cent. in the year of construc-
tion. In the case of buildings situated
in the area affected by the Assam
earthquake of 1950, allowance for re-
pairs has been increased from one-
sixth to a maximum of one half of the
annual letting value for the assessment
year 1951-52.

As regards new industrial under-
takings, the period of concession has
been extended by five years in such a
manner that every undertaking entitled
to the concession gets it for five years.
To enable the small industries to get
the benefit of the exemption, the num-
ber of persons to be employed Is re-
duced from 50 to 25. Also In the
case of new buildings, machinery or
plant erected or installed after 31st
March 1948, which are entitled to
double depreciation for five succes-
sive years. the period up to which
such double depreclation is admissible



9 JULY 1052

has been extended by five years, from
31st March 1954 to 31st March, 1959.
Depreciation will also be admissible
now in respect of assets acquired by
gift or inheritance, which costs the
assessee nothing. But"where a part
of the cost of the asset is met in course
of business by any verson, depreciation
will be admissible only on the net cost
actually borne by the assessee.

We propose to give certain conces-
sions to Life Insurance companies.
Life Insurance companies are perhaps
the chief beneficiaries under this Bill.
They have been representing for some
vears that the deduction of halt fhe
bonus reserved for policy holders or
the allowance of 12 per cent of the
renewal premiums as management
expenses, in  computing the taxable
income was inadequate, in the present
circumstances, when the net rates of
interest had gone down and manage-
ment expenses had gone up owing to
{he rise in the salaries of the staff.
Keeping in view this representation,
the deduction of bonus reserved for
policy holders is being increased from
50 to 80 per cent and the allowance of
12 per cent of the renewal premiums
is being raised to 15 per cent. In the
Bill which lapsed. allowance for bonus
reserved for nolicy holders was res-
tricted to two-thirds. That has had
to be increased to four-fifths as-even
the two-thirds zilowance was found to
be inadequate. The oprcposal is to
apply this concession with cffect from
the assessment yoor [971-32, for the
Insurance companies would have got
this relief had the B‘ll introduced last
year not lapsed. We recoguise that.

Then, there are other exemptions of
which I shall mention a few important
ones. One of these affects hon. Mem-
bers of this House. and those of the
last one and the Constituent Assembly.
I can see an awakening of interest now.
As the allowance given to the Members
was in the form of a daily allowance,
there’ was a general apprehension in
the minds of the Members as well as
Income-tax Department that these
allewances were similar* to the Daily
allowances given to Government ser-
vants when on tour. But, actually,
we found that these allowances were
given not only to Members who came
from outside Delhi, but also to those
who resided in Delhi. On that, the
legal view was that it was possible to
consider this as in effect partly at
least remuneration for the time de-
voted by Members in Parliament, and
therefore we were advised that it was
liable to tax. It would have caused
—we recognise that—great hardship
to the Members if the 1legal position
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had been enforced for a number of
years for which proceedings for re-
assessment could be taken under the
Indian Income-tax Act. To avoid this
hardship, exemption of this allowance

%‘}ﬁ been specifically included in the

Shri Syamnandan S8ahaya (Muzaffar-
pur Central): What happens if they
had made disclosures; Mr. Tyagi will
derive the benefit.

Shri C. D. Deshmukh: ......... with
retrospective effect to all the assess-
ment years.

Shri S. §. More (Sholapur): What
about the future?

Shri C. D. Deshmukh: That would
depend on the recommendation made
by the Commitiee.

Pandit Thakur Das Bhargava (Gur-
gaon): Suppose the report is that the
aiiowance is to be griven then will the
allowance not be taxed?

Shri C. D. Deshmukh: I take it that
in prescribing the allowances the
same sort of mistake that occurred
which led to its being regarded as
remuneration will be avoided.

Pandit Thakur Das Bhargava: Of
course.

Shri C. D. Deshmukh: In March 1951,
the exemption granted by an executive
notification to pensions payable outside
India was withdrawn. It was then
represented that in the case of officers
of the Secretary of State's Services,
and High Court Judges, appointed
before the 15th August 1947, protection
had been given to their existing pen-
sionary rights in the Indian Indepen-
dence Act of 1947, and that that pro-
tection was retained in the Constitu-
tion. Effect to this exemption is
therefore being given by an amend-
ment of the Act.

There is one more exemption which
I would like to mention, and that is.
in regard to the death-cum-retirement
gratuity payable to Government ser-
vants under the revised pension rules.
In fixing the quantum of gratuity, the
question of its liability to tax was not
taken into consideration. It seems
to have been fixed on the assumption
that it was a sort of commutation of
pension and therefore not liable to tax.
Exemption of this gratuity has been
specifically included in the Act to
accord with the facts of the situation.

_ Now, I come to what I may call the
administrative provisions, although I
hope that they will not be regarded
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as non-beneficial. in view of the fact
that they are necessary for the proper
administration of the Act, or are cal-
culated to assist in the prevention of
tax evasion. In the first place, the
exemption in favour of religious and
charitable institutions is being slightly
tightened up in order to secure that
it applies to charitable purposes within
India and to such income as is actually

applied to these purposes. The Cen-
tral Board of Revenue is, however,
given power to exempt any existing

trusts the income whereof is applied
t> charitable purposes outside India.
As it stands. the exemption is too wide,
and it has been found that sometimes
abused by the creation of charitable
trus:s which apply the inome thereof
to olher purposes.

Next. the Income-tax officer has been
given powszr to rejuire the production
of current accounts and the furnishing
of such information in writing as he
may consider necessary for purposes of
scrutiny. It was also necessary to
empower the income-tax authorities to
impound books of accounts where they
are found to have been {fabricated—
not an uncommon occurrence. This
power would be exercised very spar-
ingly and cautiously so as not to
cause any harassment. We feel that
it is necessary to confer this power as
it has been found that as soon as such
fabricated accounts are taken away
by the assessee, we are told that they
are either lost or destroyed in some
accident—maybe, an accident, yes—
the object obviously being to escape
the consejuences of penalty or prose-
cution.

Then there is one more provision
which perhaps needs mention, and that
relatss to the removal of doubt that the
prov'cions of section 34 of the Income-
tax, as amended in 1948, anply to all
proceedings for earlier years com-
menced after 30th March 1928. In
connection with this provision, it may
be iat we may be told that we are
rushing through legislation even before
the matter has been adjudicated upon
by the highest tribunal. But our
object is to save a lot of avoidable
litigation. and that can be done i we
were to clarify the provision now and
state at this stage what the intention of
the amendment is. It must be re-
membered that there are more than
50.007 sscessments and a revenue of
Rs. 16 crores which is involved in all
such re-assessment cases.

Mr. Deputy-Speaker: Motion moved:

“That the Bill further to amend
the Indian Income-tax Act, 1922, be
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refered to a Select Committee con-

of Shri S. Sinha, Pandit
Algu Rai Shastri, Prof. Ram Saran, .
Shri Ghamandi Lal Bsnsal, Shri
C. R. Basapa. Shri Shantilal Gir-
dharial Parikh, Shri Hari Vinayak
Pataskar, Shri Radheshyam Ram-
kumar Morarka. Shri P. Natesan,
Pandit Chatur Narain Malviya,
Shri Ahmed Mohiuddin, Pandit
Thakur Das Bhargava, Shri A. K.
Basu. Dr. Panjabrao S. Desshmukh,
Col. B. H. Zaidi, Shri C. P. Matthen,
Shri Purnendu Sekhar Naskar,
Shri Sohan Lal Dnusiya, Shri P.
I1. Rajabhoj. Shri Kamal Kumar
Basu, Shri N. C. Chatterii, Shri
K. A. Damodara Menon., Shri
Tulsidas Kalichand, Shri S. V.
Ramaswamy, Shri Mahavir Tyagi
and the Mbdbver, with instructions
to report on or before the 2l1st
July, 1952.”

Shri P. T. Chacko (Meenachil): Since
the hon. Minister has now made the
motion to refer the Bill to a Select
Committee, I have only to support the
motion. but in supoorting the motion.
I may be permitted to point out cer-
tain matters of real concern for the
consideration of the Select Committee.

The hon. Minister was saying that
the provisions regarding the exemption
of income-tax for the income of chari-
table and religious trusts have
been a little bit tightened up. My
submission is, from the Bill it can be
seen that the provisions regarding the
exemption of income-tax to charitable
and also religious trusts have been
restricted to a great extent. In almost
all progressive countries, the income
of charitable and religious trusts is
exempted in varying degrees, and in
some countries like the U.S.A. and
the United Kingdom, even contributions
made to charitable and religious insti-
tutions for charitable and religious
purposes are exempted from the tntal
income of an assessee. India being a
country where the majority of the
people are very poor. my submission
is that it is our dutv to encourage
gharity more than in any other coun-
ry.

I am now referring to clause 3 of
the Bill. Clause 3 amends section 4,
sub-section (3) clauses (i) azd (ia).
It says:

“(b) in sub-section (3),—

(1) for clauses (i) and (ia), the
following clause shall be substituled.
namely: v ]

‘(1) Subject to the provisions of

clause (c¢) of sub-cection (1) «f
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As regards the income derived from

a property which is held in part only
for religious or charitable purposes, no
change in the law is contemplated by
the Bill. But as regards income de-
rived from a property held under a
trust solely for religious or charitable
purposes, a change is made. Now, I
want to know what is the logic of this
caange: In the case of a property
whicel is held solely for charitable or
religiot's purpeses, the exemption is
gioven o’y Lo the cxatent ¢f that portion
of the income which is  applied for
such purposes. It can be seen from
the latier part of the clause that in the
case of property which is held only in
part, the income is exempnted from
income-tax not only to the extcni of
that portion wlich is really applied tn
such purposes, but also to the portion
that is set apart for such purposes.
So. from a reading of this clause, it
can be seen that if a property is wholly
set apart for religious and charitable
purposes. the income is exemot from
taxation only to a certain extent, that
is to the extent of that portion of the
income which is actually applied for
religious or charitable purposes. But
in the case of a property which is not
solely set apart for such purpases, but
is held only in part, the exemption
goes to a greater extent., To my
understanding—I @b not know whether
my interpretation of this clause is
correct or not, but if it is correct—
it appears that when a trust is creat-
ed whereby a property is sct apart for
religious or charitable purposes, the
exemption goes to a certain extent,
whereas if the property is held in
trust only in part for such purposes,
the exemption goes to a greater extent.
If this interpretation of mine is correct,
it lovks to me as if the Governnignt
wants to give the first price to the
runner-up. In the proviso also some-
thing similar can be seen:

. “Such income shall be included
in the total income. urless in the
case of property held under a trust
or other legal obligation created
before the commencement of the
Indfan Income-Tax (Amendment)
Act, 1952, the income wherefrom is
applied to religious and charitable
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would like to know from the hon.

ster as to what is the position of
a trust which is created after this Act
comes into force. According to me,
the proviso obviously does not apply
to such a case. Therefore, such a case
{s to be governed by sub-clause (i).
In the case of a property which is
held under a trust created after this
amending Bill comes into force, the
income derived from that property will
be exempt from taxation to the extent
mentioned in sub-clause (i). In the
case of trusts crea‘ed before the Act
comes into force, the income derived
from such a property is not exempt
from taxation, unless the Central
Board of Revenue otherwise directs.
I[f my reading of the clauses of the
present Bill and also the sections of
the Act now in force is correct, it
seems to me that this provisé |is
illogical. I wish the Select Committee
to go into this matter and consider
these two cases I have mentioned
above, My submission is that it has
to be amended. Conditions being
similar, if a trust is created after 1952,
the income from the property held
under such a trust will be exempt from
taxation, but the income from a pro-
perty held under a trust created before
1952 will not be exempt from taxation,
unless it is exempted specifically by
a direction of the Central] Board of
Revenue. This matter has to be gone
into by the Select Committee.

Then, there is another objection
which I would like to raise. It is
possible that a medical mission which
was constituted during the pre-sepa-
ration days, before Burma was sepa-
rated, or during the pre-partition days
before India was partitioned, may be
still carrying on i*s work in Burma
or Pakistan and in India. It may also
be that fhe whole income of such a
mission is derived from a property
which is held under a trust in India.
In such a case, if this Bill comes into
force, my fear is that an institution
which was created probably years
back for carrying on charitable work
in India, as it was at that time, will
now have to close down its work out-
side India. My submission is that we
should not take such a narrow view
about social service, and charitable
work. If a medical mission is deriv-
ing income from a property which is
held under a trust in India, and js
carrying on work In Burma or else-
where outside India, I feel that we
should not prohibit such works. Then
again, what is the objection in exempt-
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ing at least that portion of the income
which is applied for charitable work
in India? As could be seen from
wpart (1) og the proviso even if only a
small portion of the income is spent for
charitable purposes outside the taxable
territories of India, the whole income
may be taxed in India. The exemp-
tion is taken away completely from
such income of a property held under
trust for such charitable purposes. I
submit, that there is no necessity to
take such a narrow view of charities,
and make such a drastic'change in the
existing law.

I now come to part (ii) of the pro-
viso. It is practically clause (ia) of
sub-section (3) in the existing Act.
Clause (ia) of sub-section (3) in the
existing Act is now sought to be
brought under the proviso to clause
(i). My submission is that this is
done deliberately with a purpose,
namely that of overruling certain judi-
cial pronouncements which have al-
ready been made in India. 1 wish to
refer here to a dec’sion in AIR, 44.
Lahore 4685. It was hold thercin that
“the word ‘property’ in clause (i) did
not bear the restricted meaning that
it bore in section 9 of the Act. but
iucluded securities or business or
share in a business. Clause (ia) as
it stands cannot in any way derogate
or subtract anything from clause (i).
It rather adds to the list of exemptions
and provides immunity for certain
kitls of business which in the view
of the legislature has not already been
provided for. A new clause inserted
by the legislature cannot be presumed
to be inconsisten’ with or repugnant to
a foregoing clause in the same sub-
section unless it is so expressly pro-
vided”. This was a case in which a
business carfled on by a charitable
institution was taxed. It was taken
up before the Lahore High Court in
appeal and it was decided that sim-
ply because a charitable trust was
carrying on a business or a trade the
income derived from that trade or
business could mnot be taxed under
clause (ia) because it came under
<lause (i) as the meaging of the word
“property’ in clause (i) included busi-
ness or trade. Therefore, the inten-
tion of bringing clause (ia) now under
the proviso is to restrict the scope of
the exemption of the income of chari-
table and religious trusts. The exist-
ing law therefore is. if an institution
created under a trust carries on a
business or a trade, the income
derived from  such trade or
business is exempt from taxation under
clause (). But if an institution
which is not created under a . trust
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carrfes on—although it is a religious
ot charitable institution—trade or
business, the income from such trade
or business is governed by the
provisions under clause (ia). That Is,
unless the business or trade is carried
on by the beneficlartas of the trust
and unless the primary object for
which the trust is created is for carry-
ing on such an institufion, it will not
be exempt in the case of business or
trade carried on by such institutions.
That was the distinction made. So by
this amendment it is sought to overrule
th's decision of 12 ITR 385 and to bring
all income derived from_ any business
or trade under the proviso. So my
submission is that this is also a clear
attempt to resfrict the scope of the
exemption of the income of charitable
and religious institutions from income-
tax.

I may be permitted hére to explain
it further by means of an example.
There is the Devaswam Bvard in
Travancore-Cochin. Under the Consti-
tution, out of the State revenues we
are giving 51 lakhs of rupees to the
Devaswam Board. The primary objec:
of the Devaswam Board is not to con-
auet colleges or schools or to carry on
social work or any other work, social
or educational. Now the Devaswam
Board may think of conducting certain
cillezes, educational institutions or a
handloom irdustry for the purpose of
giving employment to poor beneficia-
ries of the institution. Now there
have been judicial pronouncements in
England to that effect—that the con-
ducting of a college or a religious
institution is a trade or a business. If
this is applicable here, if the Devaswam
Board of Travancoré*conducts a college
and gets some income out of it which
they could spend for other social ser-
vices. under this provision of the Bill,
such income derived from conducting
such a college will have to be subjected
to tax. My submission is that this
will be very hard. Under the Consti-
tution. out of the general revenues of
the State. 51 lakhs of rupees is given
to the Devaswam Board. The Board
now intends to expend this money for
the uplift of backward penple for their
education, and for providing employ-
ment for them. Now, suopose this
Bill comes into force., The purpose
for which the Devaswam Board was
constituted is not for conducting edtica-
tional institutions or for providing
employment for the backward com-
munities or for doing social work or
anything of the sort. It is constituted
for the specific purpose of administer-
ing the Devaswams in Travancore. So
my submission Is: are we to encourage
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charitable institutions like the Devas-
wam Board of Travancore-Cochin or a
mec}igal mission to do social work in
India

Shri Nambiar (Mayuram): It is not
like a medical mission.

Shri P. T. Chacko: I understand it.
1 am speaking from a particular point
of view, whichr I hope the hon. Mem-
ber can understand if he goes through
the provisions of the Bill and also
through the provisions of the Act in
{orce now.

I was submitting, Sir.....

Shri  Velayudhan (Quilon cum
Tavelikkara—Rescrved--Sch. Castes):
Will it not come under charitable
trusts?

Shri P. T. Chacko: That is why I
am speaking about it. Otherwise there
was no purpose in my referring to it.
Take the case of the Devaswam Zoard.
Suppose the Devaswam Board con-
ducts a handloom industry. The in-
come derived from such business or
trade will be taxable, if it does not
come under clause (ii). And it will
never come under clause (ii) because
the primary purpose for which the
Devaswam Board is constituted is
not for conducting such a factory or
educaticnal institution. My submis-
sion therefore is that institutions
like the Devaswam Board will have
to be encouraged to take up social
work. As I was referring to a medi-
cal mission and as my friend, Mr.
Nambiar seems to question the simi-
laritv, T would like to say a word
about it. Suppose there is a medical
mission constituted under a trust,
with the primary object of conducting
hospitals or dispensaries. Supposing
for lack of facilities, certain medicines
are not available and they intend
manufaciuring such mediaines for the
benefit of the institution and also for
the benefit of carrying on their social
work., That becomes a trade or busi-
ness under clause (ii) of the proviso.

An Hon, Member: Only profit.

Shri P. T. Chacko: Any income will
be taxable, not only profit.

I will read clause (ii) which says:

“In the case of income derived
from business carried ou onbehalf
cf a religious and charitable insti-
tution, the income is applied
wholly for the purposes of the
institution and—

(a) the business is carried on in
the course of the carrying out of a
Dnmary purpose of the instition,
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(b) the work in connection with the
business is mainly carried on by
the beneficiaries of the institutipn. .

This is clause (ii) now. Therefore,
if a business or trade is carried on by
a charitable trust and if the income
therefrom should be exemvted from
income-tax, first of all the primary
purpose of the trust should be to
carry on such business or trade. Then,
secondly, the business should be car-
ried on by the beneficiaries of the
trust. What 1 was saying was that in
the case of conducting a college or in
the second case where a medical mis-
sion manufactures certain medicines,
these will not come under this clause.
Therefore, since this clause is now
governed by the proviso the income
derived from such business or trade or
such conducting of an educationa] ins-
titution will also be taxable. It was
not taxable previously, as I have
shown by referring to the decision in
AIR 1944 Lahore. Previously if the
institution was created by a trust and
if it carried c1 any business or trade,
the incomz from the trade or business
was not taxable. It was taxable only
in cases where the institutions them-
selves were not created by a trust and
they carried on business or trade. That
is the distinction. Fgrmerly, as a
matter of fact, many of the charitable
and religious institutions were created
by trus's and therefore the income
derived from business or trade or
from any other property was in short
exempt from taxation in accordance
with the nrovisions of the Act which is
now in force. But when this Bill
comes into force, what will be the
position? Income from property is not
Or rather it is exempt only
to a small extent—only to the extent
cf that portion which is actually ap-
plied for charitable or religious pur-
posss. and not even that portion
which is finally set apart is exempt.
That is as regards income from pro-
perties. Then as regards the income
from business or trade, formerly, if the
institution itself was created under
a trust any income from any business
or trade carried on by that institution
was totally exempt from the income-
tax. Now it is not so. It becomes
exempt only if the primary purpose of
the institution was to carry on this
sort of business or trade. So my sub-
mission is that under these two claus-
es the scope of the exemption for
charities has been restricted to a great
extent. It is not as the hon. Minister
of Finance said—tightening up a
little—but practically all the income
of charitable or religious trusts will
become taxable under the provisions
of this Bill. The income derived from
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any business or trade carried on by a
charltlble institution will also be
taxable under this Bill.

Then again I want to refer to clause
(i). That is:

“Subject to the vrovisions of
clause (c¢) of sub-section (1) of
section 16",

11 AM-

By this it is clear that the income
from a revocable trust is excluded
from the scope of exemption. I do
net know why it has been done so.
Suppeze a charitably inclined person
is willing to create a trust, whereby he
places a certain property under a trust,
the income wherefrom may be utilised
for a period of 15 years for certain
charitable purposes. Why should
Government prohibit it? If a charit-
ably inciined persan iy disnosed only
to give a certain amount for charitable
purposes oniy under a :-evocab?e trust,
why not, allow itT There is no reason
why the Government should discourage
it or prohibit it. Of course. it may be
argued that by creating a revocable
trust the person might take undue
advantage for himself. I submit that
the Government have ample power
under the provisions of other Acts to
see that the deponers of such trusts do
not interfere in such affairs and do not
take anv undue advantage from trusts
created by them.

I “wish to refer only to one other
matter and that is regarding proposed
section 46A, which says:

“Subject to such exceptions as
may be made by the Central Gov-
ernment, no person who is not
domiciled in India, or who even if
domiciled in India at the time of his
departure, has, in the opinion of an
income-tax authority, no intention
of returning to India, shall leave
the territory of India by land, sea
or air v~less he first obtains from
such authority as may be appoint-
ed by the Central Government in
this behalf...... a certificate stating
that he has no liabilities under
thie Act, the Excess Profits Tax Act,
1940...... gr the B"usiness Profits Tax

{PANDIT THAKURDAS BHARGAVA in the
Chair]}

So it camr be seen that whenever a

erson wants to leave India, if, not in

is own opinion but in the opinion of
a third person who is the Income-tax
authority, he may not return, he will
have to take a certificate according to
clause (I). Then the provisidns of
proposed sub-section (ii) are:
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“}f the owner or charterer of any
ship or aircraft
from any place in the territory of
India to any place outside the
territory allows any person to
whom sub-section (1) applies, to
travel by suchh ship or aircraft
without first satisfying himself
that such person is in possession
of a certificate as required by
that sub-section, he shall be per-
sonally liable to pay the amount
of tax, if any, which is or may be
payable by such person, and shall
also be punishable with fine which
may extend to two thousand
rupees.”

So the owner, charterer or the agent
of a ship or aircraft before allowing a
person to travel from India to Pakis-
tan or to a foreign country should
know whether in the opinion of the
Income-tax authority this person
would return to India or not. Suppos-
ing he makes a mistake. What will
happen? Supposing he allows a per-
son to travel to Pakistan on his own
authority thinking that he would come
back. what is the penally? The penal-
ty is that he will have to pay any in-
come-tax dues which this person had
to pay. Not only that, he is also
punishable with a fine of two thousand
rupees. I may be permitted to men-
tion a simple example. Supposing a
person goes to Fakistan or for
that matter any other country. He
has the intention of coming back to
India and the owner or agent of the
aircraft or ship by which the man tra-
vels knows that he would come back
to India. But it may be that the opinion
of the Income-tax authority is cther-
wise. Even if that person returns to
India, I am asking, whether the agent
or charterer or owner of the ship or
aircraft is not liable? Strictly, under
th's sub-cection, if the opinion of the
Income-tax officer is otherwise, name-
ly that the person would not return to
India, to transport such a person
from India to a foreign country with-
out a certificate becomes punlshable
I submit that this is somethin;
heard of, because 1
not for my acts, I am to be judged
not for my intentions but for the opi-
nion of a third party, namely the n-
come-tax authority. I am be
judged not by my intentions or actionl
not even by the intentipns or actions
of traveller in my rcraft or ship,
but I am to be judged the opinion
of the Income-tax authm-i

one wishes to travel out of India
it lc nry difficult to ascertain the
opinion of the Income-tax authority,
whether he would return to India or
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not. Every person who wants to
leave India will have to go to the In-
come-tax authority and take a certi-

The Minister of State for Finance
(Shri Tyagi): This the practice to-
day. Nobody is allowed- to go out of
India unless he obtained a certificate
of income-tax clearance. If he paid
income-tax alone tha: certificate has to
be taken and only then he is allowed
to go.

Shri B. T. Chacko: Under what pro-
vision of law?

Shri Tyagi: I cannot tell you off-
hand. 1 will tell you later but that
is the present practice and rile.

Shri P, T. Chacko: I do not know
under what provision of law this prac-
tice is pursued. It may be an execu-
tive order. in which case it is illegal.
'(Shri Tyagi: No. no.) I know that a
passport is necessary.

Shri Tyagi: A passport is necessary
and along with it the man must have
an income-tax clearance certificate.

Shri P, T. Chacko: To my knowledge
there is no provision of law by which
I could be compelled to produce a cer-~
tificate from the Income-tax autbority.
At any rate, I am not sure.

However, 1 was speaking about the
proposed section 45A. 1 submit that
it is very hard to judge and punish me
if the ovinion of the Income-tax autho-
rity differs from my intentions.

We know that certain arrangements

are being made by the Government
and certain negotiations are going on
with the Government of Pakistan with
regard to a passport or permit svstem
for travel between Irdia and Pakistan.
'This provision will add to the difficul-
ties. I do not know what is the prac-
tice now, whether it is necessary to
obtain a certificate from the Income-
tax authority, I may be a person
who is not worth a pie and without
any income at all and yet I will have
to obtain such a certificate. I do
not say that the Income-tax autho-
rities are all corrupt but I will yet
have to obtain a certificate from them.
There is a provision for passport and
9’ submit that that will serve the pur-
pose. I do not know whether the
Minister. means that even now there s
a provision of law in force, by which
if the opinion of the Income-tax autho-
rity differs from the traveller’s inten-
tion regarding his return to India,
en the owner of a ship or aircraft
hich carrfes the passenger can he
unished,

82 PSD.
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Shri Tyagi: As regards people going
to Pakistan along with a permit, such
a certificate is necessary and my
friend is right, there is no such provi-
sion according to the income-tax law.
What is intended is to have that pro-
vision in. the section which the hon.
Member is criticising. As regards
people who go to Pakistan, no permits
are issued unless the person gets a
certificate from the Income-tax autho-
rity that he has paid his taxes.

Shri P. T. Chacko: May I know
whether the owner of an aircraft or
ship can be punished even now, if a
person is allowed to travel without a
cgtrtg'ﬁcate from the Income-tax autho-
rity?

Shri Tyagi: Not yet., After the
House agrees to this clause, he will be
punishable.

Shri P. T. Chacko: The question is
not whether I should get a passport or
certificate. It is whether the owner
can be punished for allowing me to
travel in his ship or aircraft if in the
opinion of the Income-tax authority I
will not come back to India? As per
sub-section (2), if I am the agent or
owner of an aircraft or ship I am to
be judged not by my action or inten-
tion but by the opinion of an Income-
tax authority. A penal provision of
this nature should not find a place in
the income-tax law.

As regards the law regarding chari-
ties. your attempt seems to restrict the
scope of the exemption of the income
of charitable and religious institutions,
whether created under a trust or not.
The question is whether we are
going to excourage char ties
in this country or not.
“Charities’”, according to the definition.
includes education and other social
works. The question is whether we
are going to encourage charities, social
work, social education, etc. If we are
going to encourage charities, there is
no reason why the present law should
be changed. Then again, if a proper-
ty is held in part unly under a trust for
charitable purposes, no exempt.on
should be given, more than what is
given to a property held under a trust
solely for such purposes. Also as re-
gards clause (ii) of the proviso, I do
not know the sanctity of the moment
when this law cGmes into force. I
hope these questions will be looked
into by the Select Committee. This is
a question of real concern and I hope
the Select Committee and the hon.
Minister will consider the points I
have raised.

Shri N. P, Nathwani (Sorath): On a
point of information, may I know
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from the hon. Minister whether, when
it is proposad in the Bill that any
dafly allowances received by the
Members will be exempted from the
Income-Tax Act, this does not imply
that daily allowances represent either
income. profits or gain. and does this
not involve the further proposition
that the hon. Members who receive
daily allowances hold an office of

t? 1 want a clarification [from
the hon. Minister. -

Shri Tyagi: Whatever is granted io
hon. Members by way of pay or allow-
ances by means of an Act of this Par-
liament is constitutionally regular and
for those -emoluments Members nave
been exempted from any disqualifica-
tion. Therefore. by receiving such
allowances or pay they will not be
disqualified and would not be deemed
to be holding an office of profit,
because this office and the payment of
these sums have been exempted.

Mr. Chairman: There is a provision
in the Constitution itself by virtue of
wlgg:h allowances and salaries are
paid.

Shri Datar (Belgaum North): So far
as allowances are concerned. the hon.
Minister told us that the daily allow-
ance paid to Members of Parliament
constitutes remuncrat.on He also
said that there was legal opinion
obtained. With dues deference. 1 wish
to submit that the daily allowance paid
to Members of Parliament before 3ist
March 1952 could not be considered 7s
remuneration at all. You are aware
that allowance is entirely different
from salaries or profits. Allowance is
paid for the purpose of meeting cer-
tain ordinary costs. It will also be
noted that the daily allowance ‘-hat
was being paid and that is even now
being paid was not in respect of
remuneration as such but also in res-
pect of certain requirements so far as
various costs are concerned. There-
fore. it would not be correct constitu-
tionally or legally to say that the
whole of the daily allowance that had
been paid to Members of Parliament
before April 1952 constituted remuane-
ration or profits for the purpose of
:eing assessed under the Income-tax

ct.

Then the present position also has
to be considered. We have a Paria-
mentary Committee considering the
question nf pay and allowances. It
appears that under article 106 of the
Constitution salaries and allewances
have to be paid. and-not mevely allow-
ances. It is quite lieely that-the Com-'
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mittee that has been appointed by the
hon. Speaker might recommend some
salaries and some allowances. In case
salaries and allowances are recom-
mended and that is accepted by the
House, then 30 far as salary is con-

‘cerned. it may be subjected to income-

tax, but not the allowance. Assuming
for the sake of argument that the
present system is maintained by the
Parliamentary Committee, then tha'
Finance Minister and the Select Com-
mittee should consider whether the
whole of the allowance that is being
paid to us should constitute income
for the purpose of being subjected
to income-tax. Both these contingen-
cies should be taken into account when
we are amending the Income-tax Act.
We should say that allowances, what-
ever theirenature, ought to be entiiely
ex2mpt from income-tax. while sa.aries
or pays would have to be subjected to
ing-osne-tax. This should be borne in
mind.

Shri Mohanlal Saksena (Lucknow
Distt. cum Bara Banki Distt.): I am
rising to put one or two questions to
the hon. Finance Minister before
making my submissions on the Bill. If
you refer to the Bill as introduced in
1651, you will find that the Statement
of Objects and Reasons clearly saild
that it was primarily intended to give
effect to the recommendations of the
Income-tax Invest.gation Com-
mission. Now  that that Bill
has lapsed, this Bill has been intro-
duced. but we find that not a single re-
commendation of the Income-tax In-
vestigation Commission has been in-
cluded in it. The reason given by the
hon. Finance Minister is that in view
of the fact that the provisions would
require detailed examination in the
¥.ght of comments re~eived from various
quarters. he has not incorporated them
in the present Bill. I do not know to
what quarters he is referring. but I am
quite positive that if the Income-tax
Investigation Commission is to function
effectively. at least four recommenda-
tions which had been incorporated in
the previous Bill should have been in-
cluded in the present Bill.

One of the provisions was that the
Income-tax authorities should have the
power to enter premises for sear-
ching for account books. I have with
me the Report of the Tncome-tax In-
vestigation Commission for 1951. It is
full of cases where it is said the asses-
sees were dodging and adopting all sorts
of subterfuges in order not to rinduce
the genuine account books and the
Income-tax authorities found them--
selves powerless to get hold of the
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genuine books. In view of these state-
ments contained in that Report, the
first thing that should have been done
was that the investigation Commission
or the authorities recommended by it
should have been forthwith ziven the
power to enter premises for obtaining
account books. Under the provisions
of the Sales Tax Acts in different
States. the sales tax authorities have
got that power and 1 do not know Wwhy
the income-tax authorities should not
be given that power.

The second provision provided for
punishing persons who make false
statements. I do not know from which
quarter objection to this provision has
come. The Investigation Commission
thas given instances in its Report where
respectable persons had come foyward
1o testify to the false statements of the
assessees which the assessees themselves
admitted later on that those statements
were false. and not only that—they
said that they were able to get these
“respectable” persons to support their
statements by documents and otherwise
by paying not very considerable sums.
Therefore, I do not know why the
provision for punishment has been
omitted. 1 suppose all sections of the
House would agree that power should
be given to the authorities to punish
persons who make false statements and
abet to deprive the State of its legitimate
dues.

Then there are two other provisions
which do not find a place here. One
relates to the fact that the accounts
could be shown to a third party with
the permission of the Commissioner.
It has been brought out ‘n the Report
that these tax-evaders have evolved a
technique of tax-dodging. They have
engaged competent persons whose
principal business is to find out locp-
holes, or to devise ways and means to
defraud the Government of its legiti~
mate dues. In the face of that state-
ment, it is not only necessary that
account books are got hold of and but
also if the Income-tax Investigation
Commission, or the Commissioner feels
that it is not possible for him to get the
true state of affairs without reference
to another person, who may be con-
versant with a similar business, or
who may be able to give advice, it
should be oven to him to show these
books to such other person.

Lastly. there was a brovision for
giving rewards. The oractice of giv-
ine rewards obtains in several coun-
tries. Even in our Customs Department
such rewards are given. I do not know
why this orovision has_not been
incorparated in this Bill. In my view,
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it there is any urgency about the
enactment of any provision, it is of
this.

Now, I would like to put a question
to the hon. the Finance Minister.
When does he propose to bring the
next Bill, for implementing these re-
commendations?

Shri C. D. Deshmukh: At the next
session. I hope.

Shri Mohanlal Sgksena: Then, I
would like to know from which quar-
ters these obijections have come. I am
sure all sections of the House would
be agreed on the question of collection
of evaded income-tax. Since 1948 the
recommendations of the Income-tax
Investigation Commission have.been
before Government: but for one reason
or another effect has not ben given to
them. I do not know why there
should be a soft corner for persons
who forge documents. or give false
evidence.

I am sure if the hon. the Finance
Minister introduces in this very ses-

s‘on another Supplementary Bill in-
corporating only these four provi-
sions and refers it also to a Select

Committee. it would be possible to en-
act that Bill. If. on the other hand,
the introduction of the Bill is postpon-
ed till the next session, it may not be
enacted before the end of 1952.

Shri C. D. Deshmukh: Is it a ques-
tion, or would it do if I deal with it in
the course of my reply?

Mr. Chairman: It can be dealt with
in the course of the hon. Minister’s

reply.

Dr. Krishnaswami (Kancheepuram) :
This Income-tax (Amendment) Bill, as
explained by the Finance Minister is
only a piecemeal measure meant to fill
up certain gaps in our income-tax
structure. We have to wait for a long
while for a big. comprehensive mea-
sure, which would deal with all aspects:
of income-tax and probably we have
to await the experience and develop-
ments which take place in the United
Kingdom. Undoubtedly, in the United
Kingdom there would be a clarifica-
tion of some of the doubts that we
have with respect to income-tax profits
and other matters and we should be
entitled to draw on the experience of
the United Kingdom in this matter.

Here I should like to point out that
so far as the present Income-tax (Am-
endment) Bill is concerned, it i§ much
better than its predecessor in several
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respects. I do not follow the argu-
ments of some of my hon. friends who
have preceded me when they pointed
out that the previous measure was
really a good one and that the Finance
Minister had not done the right thing
in not reintroducing the same mea-
sure.

It is not quite proper on my part to
examine a measure which is not be-
fore the House, .but I may point out
that there were several provisions in
that Bill which were really repugnant
and which would have led to very
many difficulties and also led to a
great deal of hardship for the commu-
nity as a whole. I want also to make
it clear that some of the provisions of
the oresent Bill are good. My only

:s that they do not go further.
The beneficial provisions relating to
exemptions granted to policy holders
is a step in the right direction. In the
United Kingdom the exemotion is
limit about 100 per cent. whereas here
we have decided to give them about
80 per cent. quite a good step parti-
cularly when we are intending to
mcomurue the savings of the commu-

But there are other provisions of
this Bill which are really very very far-
reaching in character and which in my

ent are calculated to promote a
great dea! of hardship to the commu-
nity. Neither on grounds of justice,
nor on grounds of fair-play or on
grounds of pubiic finance. can some of
these provis.ons really form part and

1 of our income-tax law. DMy

friend Mr. Chacko. who preceded
me this morning. referred to clause 23
and the insertion of a new section 46A
in Act XI of 1922. Proposed Section
48A reads as follows:

‘Subject to such exceptions as
may be made by the Central Gov-
ermnment., no person who Is not
domiciled in India, or who even if
domiciled in India at the time of
departure, has. in the opinion of
the Income-tax authority, no inten-
fon of retuming to India, shall
leave the territory of India by
land, sea. or air, unless he first-
obtains from such authority as
may be apvointed by the Central
Government in this behalf, (here-
inafter in this section referred to
as the “competent authority”) a
certificate stating that he has no
liabilities under this Act. the
Excess Profits Tax Act, 1940 or
the Business Profits Tax Act, 1047
or that satisfactory arrange-
ments have been made for the
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payment of. all or any of such
taxes which may become pay-
able by that persoun:

Provided that if thz competent
authority is satisfled that such

rson intends to return to India,

may issue an exemptiin cert.fi-
cate either in respect of ¥ single
journey or in respect of all journeys
to be undertaken by that person
within such period as  may be
specified in the certificate.’

I have no objection to those who
leave our country obtaining exemption
certificate, or tax clearance cate
from the Income-tax authority, but
why should others who really act as
carriers of these people be reduced to
the position of ussessees. Jt is s&ll
right to suggest that the man who is
entitled to pay the tax should be real-
ly brought to book if he does not pay
it. But why should a charterer or
others who really perform the func-
tions of carrying an individual from
one place to another. be put in the
position of an assessee. Moreover, we
have got the Home Department of the
Government of India. At the time of
granting the passport you can certain-
1y find out whether that individual has
paid the income-tax or not. Why try
to burden the charterer or others who
are rsally concerned with the carrying
trade?

Besides. what are the effects of this
provision? One is simply horrified at
the consequences of the law if this
provision forms part of our law. The
explanation which is added to this sec-
tion is something of a far-reaching
character. and which is opposed to all
canons of sound common sense and
morality. The Explanation says:

‘For the purposes of Lhis sub-
sectinn the exp ‘“owner”™
and “charterer” include any repre-
sentative. agent or employee em-
powered by the owner or charterer
to allow persons to travel by the
slip or aircraft’.

What is the implication of this pro-
vision? Suppose for instance, the
owner of a particular Air company
employs an ordinary clerk to e
certain tickets to gentlemen who wish
to travel abroad and that clerk, by
negligence, does not check up gtopcrly
the Income-tax certificate, then, un-
doubtedly, the owner is really brought
to book and he is made to pay exactly
the amount which the man who has
evaded the Income-tax would be made
to pay. Or again, take another ins-
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tance. Supposing, for instance, the Act, 1952, shall, notwithstanding
clerk enters into collusion with that any judgment or order of any

individual who goes abroad. Then
again, the owner is really brought to
book, I ask this House whether it is
really worth our while making the
legal duty so strong or so rigorous as
to put the owners and charterers in
that position. From the viewpoint of
investment, from the viewpoint of
really undertaking great undertakings,
I think we will be simply burdening
many of these enterprises unduly and
great hardships will be caused to these
owners or charterers. I think that is a
provision which will have to be modi-
fled in great detail particularly by the
Seiect  committee wnen 1t considers
this Bill in detail.

There is also another point in res-
pect of this particular provision
which I should like to bring to the no-
tice of the House. There is this diffi-
<culty which has to be faced by those
who are in charge of income-tax and
other matters. Remember, that, after
all, we are thinking of those who
evade income-tax by fleeing from
this country. After all, in the very
natute of things. this would be of a
temporary character. In order to
safeguard yourself against some of
these things which happen, 1 suggest
that you should not try to load the
‘Statute-Book with permanent provi-
:siong of this nature. It is a very seri-
ous interference with many aspects of
our activities. Certainly, it is not
Just or proper that the charterers or
owners should be loaded with such
anerous duties.

Let me take another provision which
has formed the subject of very great
controversy in-the Press. and which 1
certainly think ought to be considered
seriously by all those who have some
Tegard for individual liberty and fair-
play. I refer to the section which
deals with the validity of certain no-
&ces and assessments, which reads

us:

“For the remova! of doubts it is
hereby declared that the provi-
sions of sub-sections (1). (2) pnd
‘(3) of section 34 of the principal
Act shall apply and shall be
deemed always to have apolied to
any assessment or re-assessment
for any year ending before the 1st
day of April, 1948. and anv no-
tice issued in accordance with sub-
section (1) or any assessment
completed in pursuance of such
motice within the time specified in
‘snh-section (3). whether before or
after the commencement of the
Indian Income-tax (Amendment)

court, Appellate Tribunal of In-
come-tax Authority to the con-
trary, be deemed to have been
validly issued or completed, as the
case may be, and no such notice,
assessment or re-assessment shall
be called in question on the ground
merely that the provisions of sec-
tion 34 did not apply or purport
to apply in respect of an assess-
ment or re-assessment for - any
{::; grior to the 1st day of April,

One wonders wheher it was ever
necessary to have introduced this
provision in this Income-tax (Amend-
ment) Bill. The provision as it
stands is a vervy serious encroach-
ment on the principle of indepen-
dence of the judiciary. Let us re-
member the history of this -section.
The Madras High Court and the Cal-
cutta Highr Court, interpreting the
previous provisions of the Income-tax
Act came to the conclusion that they
could not construe it retrospectively,
that financial burdens should not be
construed retrospectively and that the
assessee should not be asked to pay.
That case is pending before the Sup-
reme Court. Certainly, the State
could have afforded—and this is my
humble  judgment—to await the
appeal being heard by the Supreme
Court. It would have been very pro-
per if it had been done. Once the
Supreme Court had pronounced its
judgment, the Government would have
been in a better position to introduce
any amendment which they thought
proper. Lord Reading had remarked
in one of the most celebrated cases
which came up before him thus:

“When there is any question as
to the legaiity of a statute, the
executive should wait until the
highest court has finally spoken
and accepting that judgment as
correct, they should then put for-
ward legislative propasals to
meot the <ituation created by that
judgment.”

This is a solendid principle which
ought to be adopted by our executive.
If. for instance, the Government had
wished this matter to be heard ex-
peditiously, the Attorney-General of
India could have moved the Supreme
Court to fix an early date and I do
not see any reason why the Supreme
Court would not have complied with
the request made by the Government.
The whole case would have been re-
viewed and everything could have
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been gone into. After all, nothing
would have been lost and the heavens
would not have fallen if we had
awaited the judgment of the Supreme
Court, That is my first submission.

There is another point, more seri-
ous, which I should like to bring to
the notice of the hon. Finance Minis-
ter. Sometimes, during the course of
the debates, hon Members have point-
ed out that therr have been men who
have secreted their income and have
not done their duty by the State. I
entirely agree that we should punish
such men. But, what is the process
that has to be adopted in order to
bring these guilty men to book? You
have, for instance, the Commission of
Enquiry. Only if you have a suspi-
cion that there are many people who
are secreting their Pacume, you can
set in motion that process and find
out how far they are secreting their
income, and then bring them within
the purview of section 34, assess them
and make them do their duty by the
State. But, this measure goes very
far. It can be used very harshly
against those, who. if I may say so,
without any disrespect to my hon.
friend the Finance Minister, are poli-
tical opponents to any ruling party in
power. Let me analyse the implica-
tions of this measure. For instance,
through no fault of an assessee,
through no negligence on the part of
the assessee, he may not have paid
income-tax in the past. The whole
case is re-opened de novo, as it were
by the Income-tax Commissioner or
some other authority. and he is assess-
ed immediately. We all know what
happens in many of these -cases.
Many hardships are experienced by
the assessees. I speak with some
knowledge of the difficulties of the
clients whose cases I have had to
handle and I know that in 99 out of
100 cases, the Income-tax authorities
never grant any stay and you have
got to appeal to the court only after
you have paid the income-tax fully.
Some of the poorest men have been
very hard hit because they have had
to sell their properties and it is only
later on that they can go before the
appellate authority for justice being
done. After the property has passed
into the hands of third parties, I do
not see how they can be restored to
the position status quo ante?

There is another point also which
we have to consider. Is it really in
conformity withh the fundamental
principles of justice that an enact-
ment should be retrospective in ope-
ration? Certainly. is it in conformity
with fundamental principles of jus-
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tice that we should have an enact-
ment that is retrospective in charac-
ter, particularly when it is a taxing
statute? There is always a tendency
in courts of law to so construe a
statute that it is prospective in opera-
tion, Particularly, in the case of tax-
ing statutes there is a bias in favour
of seeing to it that it is not retrospec-
tive in character because it is not
considered to be fair and proper to
create new financial burdens where
they did not exist at all. That is the
position which I have to place before
you.

And also taking into consideration
the present situation in our country
and the Constitution under which we
are living, I ask this House, and I ask
the Finance Minister whether it is not
possible that this may not be abused,
and abused very gravely. It is not.,
after all, the richer mgn that can
come within the purview of this mea-
sure. The ordinary man also can
come within the purview of this mea-
sure. We have had, for instance. a
recent judgment of the Madras High
Court which enunciated the funda-
mental principle that so far as taxa-
tion laws are concerned. they are of a
dominant nature and they over-ride
even Fundamental Rights. The case
came up. and it may be of interest to-
hon. Members of this House to know,
in connection with a writ filed by the
People’s Society of Madras regarding
non-payment of fees in connection
with the enrolment of_an advocate.
There, it was laid down by the court
that so far as taxation laws could.
they should be of a dominant charac-
ter. because after all, if we want any
Fundamental Rights, the Court of law
aptly remarked, we must have a Socie-
ty. and to have a society, we must
have a State which must be supportea
by revenues and taxes. Now, in this
particular matter, when so much right
is given to the State. we have also ne-
cessarily to consider whether this
taxation right ought not to be exer-
cised in as circumspect a manner as
possible, In this case, if it is retros-
pective in character, and if you are
able to collect what are known as
arrears for the past seven or eight
years, you can ruin individuals. The
Fundamental Rights which are given
under article 19, viz, the right to
carry on trade or business can be re-
duced to a cypher as a result of the
application of this retrosvective mea-
sure. It would be a different mafter
if you are made to pay your income=-
tax out of your current revenues, be-
cause then. of oourse, your property
would not be affected to that same ex~
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tent, your trade and business would
not be affected to that same extent.
But so far as this particular measure
is concerned, where it is very retrospec-
tive in character, I venture to submit
to this House and to the Finance Mi-
nister and to others on the other side,
that we are in a position to ruin a
large number of people as a result of
the application of this measure. May
be, as a result of this measure being
passed, we can swell the ranks of the
assessees, but that is not the primary
consideration, and that ought not to
be the primary consideration which
ought to dictate wus in passing
measures or in passing laws. I feel
very strongly on the subject, because
I know that in several ot these cases,
abuse of this power is likely to occur.
The section as it is worded is very
loose, and certainly gives scope, ample
scope for re-opening many of these
cases without any possible justifica-
tion. I, therefore, think that some of
these sections should be reviewed by
the Select Committee, and if possible,
deleted, because we would ‘not in the
least suffer as a resuit of such deletion.
But the other measures that have been
instituted, particularly the beneficial
provisions relating to the earlier Bill
are a welcome feature of the Income-
tax (Amendment) Bill.

Pandit K. C. Sharma (Meerut Distt.—
South): I welcome this measure, and
.while doing so, I entirely agree with
the submission of my friend Mr.
Saksena, that the authority which was
envisaged to be given in the Bill in-
troduced in 1951, viz., to enter the pre-
mises in order to find out books of ac-
counts was a necessary one. The
principle underlying this is this : There
is a misconception about the income
of an individual. My respectful sub-
mission is that it should be properly
understood that no man who earns in-
come, creates any property by himself
alone. He earns, or he_creates pro-
perty in co-operation with  certain
other people who work for him, whe-
ther they work for him in creating the
property or they work for him in
keeping the property safe in his hands.
Therefore, so far as any person bre-
vents the benefit from that property in
whole or in part going to the State, he
commits a very serious crime, There-
fore, his oosition is the same as that
of a thief who steals away the pro-
perty and conceals it gomewhere else.
If the public authorities under the law
have access to find out the _where-
ahants of the proverty concealed by
the thief somewhere, the income-tax
authorities should have the same right
to _enter premises to find out the de-
tails of income, its description and
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where the books are concealed, and if
the person is an assessee or is likely to
be. an assessee, his books may Dbe
seized.

The second proposition is punish-
ment for making false statements. It
is also a very important thing. It is
common knowledge that when justice
is being done, if a man goes and
makes a false statement before a court
of law, he is punishable for making
that false statement. In the same
way, coming to the Income-tax autho-
rities. if A person makes a false state-
ment, supports a false claim, he
should be liable to punishment. It is
a very serious charge at the present
time because most of our people are
given to the habit of evading income-
tax. Whatever the reason, I say that
we owe it to the community, to the
State, that better services, better ad-
ministration should be afforded to the
community, and in this way, anybody
who has by evasion of taxation. de-
prived the State of its lawful income,
stands in the way of better services to
the society, "and certainly commits a
crime. It is something which is not
quite consonant with his duty as a citi-
zgn, and as such, he should be punish-
ed.

"With regard to section 46 A, I do not
see eye to eye with my friend who
says that the burden lies on the third
party. It is a simple question of the
law of agency, that if a man commite
a crime of offence or tax évasion of a
certain sort, all his agents would be
liable for it. There is nothing strange
in it. If it i< necessary that a man
who leaves the country should clear
his income-tax account, then, anybody
who is helping in the evasion of that
income-tax is guilty of abetment and
as such is liable to punishment. There
is nothing unjust, there is nothing un-
fair or contrary to the conception of
justice as it prevails in modern juris-
prudence. It is a very simple affair.
Whoever abets thhe commission of an
offence, or whoever helps in the eva-
sion of tax should be punished in the
same way as any agent is liable for
the commission of crime. A rclerk or
assistant is responsible because he is
the agent of the assessee. .

It is said that we should await the
verdict of the Supreme Court before
making the provision contained in
the Bill. There is nothing in it against
the law or jurisprudence. The final
authority elected by the people is Par-
liament. - The will of the people is con-
veyed on the Statute-Book  through
the verdict of Parliament. We are
the final authority. Once we give a
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verdict. that is the law, because the
people so desire it. That verdict of
the people goes on the Statute-Book.
Now. that statute comes for interpre-
tation before the courts of law. During
the interpretation, one of the courts of
law creates certain doubts. Those
doubts are contrary to the wishes of
the people as represented by us. It is
open to us to clarify the matter now,
instead of waiting for the final verdict
of the Supreme Court or the Highest
Tribunal to say that whatever the sub-
ordinate court has said is not what we
meant it to be. I do not wunderstand
where anything against jurisprudence
or natur:z! justice comes in. We are
the final authcrities to say what the
will of the people is. which finds an
. expressicn in the Statute-Book. If we
are to clarify our will. I do not see
where any:hing agalnst jurisprudence
or anything against the conception of
law or justice comes in

Shri C. D. Deshmukh: I take it that
by and large the proposed Bill com-
mends itself to the House, because
most of the provisions are, as I have
said, beneficial provisions. There are
two or three provisions which have
been criticized. There was Quite a
jong and involved argument in regard
to the provision for charitable trusts.
Our intention is quite clear angd that is
to ensure that the income of these
trusts, if it is applied to the purposes
of the trust. and in India. then it
should be exempted. If the drafting
is such that it brings into jeopardy in-
come of this kind in regard to existing
trusts, well, we shall have to take care
of it in the Select Committee. It s
my intention to suggest an amendment
1o make the intention quite clear,
pamely that:

(a) Where the income is not ac-
tually applied to charitable
purposes, but is accumulated,
then exemption will be

admissible ;
(b) That the Board will give
’ directions in the case of the

existing trusts, the income
wherefrom is applied to chari-
* tacble purposes outside. but
this will not apply to any
future trusts; and
(M} That the exemption is avail-
able generally if the charitable
purposes are in India.

I feel sure, that we shall be able to
take care of the points that have been
urged by the hon. Member in regard
to this matter.

9 JULY 1952

(Amendment) Bill 3490

The other clause which has given
rise to certain misapprehensions is
clause 23. By and large, the object 1s
that every one should be required to
produce a clearance or an exemption
certificate. I do not know how eise
one can secure this. I suppose the
ordinary procedure would be that in
the case of a person who is domiciled
in India, the Income-tax authority wall
act on information that may be com-
municated to them by the carriers of
such information. But I said, we are
doing nothing more than following a
practice which is already in vogue in
other countries. That is the principle
we have adopted. We have special
difficulties in regard to the transit of
passengers to our neighbouring coun-
tries, and that is where a certain
amount of care would have to be exer-
cised. In regard to journeys to other
countries. it may be possible to lay
down a wide list of exceptions. But
it is difficult to deal with these cases
in general terms, so one has to Jeal
with such cases as they arise in prac-
tice. However, I can assure hon.
members that we shall take every care
to see that no harassment is caused to
people. We —cannot make any
discrimination amongst countries, and
if there are any other ways of lightening
the burden of this new provisinn, we
shall certainly explore them.

12 Noon

The other question was about the
agencies. I understand that this is
the ordinary law of agency. If we
were to give some relaxation here, it
would be admitting many forms of
evasion. However, the observations rf
the hon. Member who made that point
are on record, and I have no doubt
that the Select Committee will take it
into consideration also.

Then, I beg to refer to Members’
allowances or salaries, about which
certain questions were asked. The
position is as expounded by Shri
Datar, that we are well seized of this
situation, and I have no doubt that
the Joint Committee will take this
into consideration. .

Shri Achuthan (Crangannur) : May
I know whether .consolidated monthly
allowances will come under this
exemption? o

Shri C. D. Deshmukh: I shall re-
iterate what I said earlier in my
speech. The diffieulty arose because
the Delhi Members got exactly the
same allowance as the other Members.
Now if we were to call that a compen-
satory allowance, we wondered what
the Delhi Members were intendea tw
be compensated for.
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Shri Achuthamn: My point was
whether consolidated monthly allow-
ance will come under this exemption.

Shri C. D. Deshmukh: I will try to
expound the thing. I am beginning
at the very beginning. We said: “Here
is a person from Madras who gets
Rs. 40 per diem, and here is a Member
from Delhi. All that the Delhi Mem-
ber does is that he engages a convey-
ance and comes to the House.” So.
we were driven to the conclusion that
at least some element out of this could
not be a compensatory allowance.
When we fix salaries and allowances
or salaries exclusively or allowances,
we shall take this into consideration,

—this particular difficulty in regard to’

‘the Members from Delhi. If it is all
in the form of salary then obviously
jt is subject to income-tax, and the
fact that it is subject to income-tax
will be taken into consideration, wnen
‘the size of it is decided upon. In re-
gard to allowances, it may be—and
here I am forced to say something
which really is a matter for the Joint
Committee to consider—that some dis-
<rimination would have to be made in
respect of Members from Delhi, in
order to ensure.that- the allowance
would really amount to a compensa-
tory allowance.

Shri Radha Raman (Delhi City):
Delhi Members are getting for two
days less in a week than other
‘Members.

Shri C. D. Deshmukh: All that the
‘Delhi Members will have to do is to
arrive from old Delhi to New Delhi,
:and I do not think that that is a great
‘hardship. My point is that there
should not be a compensation for
nothing, which is very obvious,

I was asked certain questions by
Shri Saksena. My answers is that, how-
ever important these provisions may
Ye, we felt that any attempt to com-
press too much in the way of both
Budget discussions and legislation in
this session would lead to its undue
prolongation. Therefore we said we
would try and include in this Bill only
what we regarded as non-controversial
provisions. I think today’s discussion
has shown that. by and large. they are
regarded as non-controversiai. If we
were to bring in these and a ‘ew
‘others to which other Mernbers attach
importance, then I fear that we might
have to sit well on into August. That
‘was the only reason which led us to
decide on a. simpler Bill now and to
‘the introduction of a more comprehen-
:sive Bill perhaps next session when,
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we hape, we shall be able to devote
greater time to legislation. It does
not imply that we are scared -away
from: criticism from whichever quarter
it might come, except that it is con-
venient to consider opinions expressed
on a complicated measure of this kind
from all sections of the community.

Then. lastly, there was this question of
clause 34. An answer has been given by
an hon. Member and that point comes
up very frequently, as to the propriety
of Parliament passing some legislaiion
in order to make clear the meaning of
a statute. I myself have failed to see
what disrespect it could ever involve
to the courts, and, as my own colleague
said the other day, indeed if against
the advice given by Lord Reading we
took the earliest opportunity of ex-
pressing clearly the intention of the
legislature, I think we might be en-
titled to appreciation on the part of
the judiciary rather than otherwise.
The position in regard to this section
is that it was amended in 1938 and the
time-limit for reopening assessments
was increased to four years in ordi-
nary cases and to eight years in fraud
cases. Then it was again amended in
1948 when the conditions and the pro-
cedure necessary for reopening the
assessments were changed. But the
time limit of four years and eight
years was retained, except that it was
provided that if the proceedings were
started in time they could be complet-
ed within a further period of one year
from the date of the commencement
of the proceedings. Now, this section
had been held by the Privy Council
only to be a procedural section and
therefore the procedure laid down
there is applied to the earlier years.
Then there was no occasion to meddle
with it. But very recently the Cal-
cutta High Court has held that such
increase of the time-limit for the com-
pletion of the assessment affects the
substantive rights of an assessee, sec-
tion 34 as amended in 1948 cannot be
said to be merely procedure and can-
not have retrospective effect unless
such effect were specifically given. An
appeal has been filed to the Supreme
Court, but their decision may take a
long time. Meanwhile, as I have said,
there is a very large number of cases
—50.000—and Rs. 16 crores of revenue
involved. I think the hon. Member
who was so eloquent on this issue said
nothing was to be lost. Well, one gets
into the habit of regarding crores as
nothing these days, but, frankly, we
are worried and therefore we thought
that we might take this opportunity of
clearing up the situation and making it
beyond doubt that this applies to assess-
mgg&l.: years prior to the first day of April
1 )
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I think, Sir, these were the main
points raised in the course of this
debate, and what I have said now does
not obviously represent the final deci-
sion as the whole matter would have to
be considered by the Select Committee.

Mr. Chairman: The question is:

“That the Bill further to amend
the Indian Income-tax Act, 1922,
be referred to a Select Committee
consisting of Shri S. Sinha, Pandit
Algu Rai Shastri, Prof. Ram
Saran, Shri Ghamandi Lal Bansal,
Shri C. R. Basappa. Shri Shantilal
Girdbarlal Parikh, Shri Hari Vina-
yak Pataskar, Shri Radheshyam
Ramkumar Morarka, Shri P. Nate-
san, Pandit Chatur Narain Mal-
viya, Shri Ahmed Mohiuddin,
Pandit Thakur Das Bhargava. Shri
A. K. Basu, Dr, Panjabrao S. Desh-
mukh, Col. B. H. Zaidi, Shri C. P.
Matthen, Shri Purnendu Sekhar
Naskar, Shri Sohan Lal Dhusiya,
Shri P. N. Rajabhoj, Shri Kamal
Kumar Basu, Shri N, C. Chatter-
jee, Shri K. A. Damodara Menon,
Shri Tulsidas Kilachand, Shri S. V.
Ramaswamy, Shri Mahavir Tyagi
and the Mover, with instructions to
repor’s on or before the 21st July
1952.

The motion was adopted.

CODE OF CRIMINAL PROCEDURE
(SECOND AMENDMENT) BILL

The Minister of Home Affairs and
States (Dr. Katjn): I beg to move:

“That the Bill further to amend
the Code of Criminal Procedure,
1898. be taken into consideration.”

This is, in spite of a large number of
amendments of which notice has been
given, a very innocuous measure and
the reason why the Bill has been intro-
duced is set out succinctly in the very
short Statement of Objects and
Reasons. As the House is aware,
under sections 128 to 132 of the Code
of Criminal Procedure, it is open to the
civil authorities, whenever they think
necessary for the purpose of dispersing
unlawful assemblies, which they can-
not with the forces at their disposal, to
call in the aid of military forces; _and
inasmuch as this Code was initially
passed in the year 1852 or so and at
that time the only military forces were
the army, reference is made in the
Code to the Commissioned and non-
Commigsioned officers and ranks of the
army. They can be utilised subject to
the order and general supervision of
the magistrate. Now, the armed forces
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of the State include—everybody knows.
—the army, the navy and ‘the air
forces. We have got the stations
scattered over the country where we
get some personnel of the air force (An
Hon. Member: For bombing) and then
we have got our ports Bombay and
Calcutta where some naval officers and
ranks may be available. These are:
people who have got military training
and they can be utilised. The object of
the Bill is to enlarge the description of
the people who can be requisitioned for
giving military aid and instead of des-
cribing them as army and Commission~
ed officers and non-Commissioned
officers of the army, we say they should
be used as ‘armed forces of the State'—
armed forces maintained by the Union
of India. And the armed forces would
include these three different groups..
The rest of the Code remains exactly
as it has been during the last nearly
100 years.

Now, I should have thought, as I
said. that this would not have aroused
any comment at all. But I was astoni-
shed—I use the word deliberately—
to hear that this wicked Government:
now wants to takKe authority for aerial
bombing of the civilian population. I
respectfully suggest that that is a sug--
gestion which had never occurred to
me at least, and I believe, never occur-
red to 90 per cent. of the Members of
this House.

Shri Nambiar
why amendments?

Pandit A. R. Shastri (Azamgarh
Distt.—East cum Ballla Distt.—West):
99 per cent.

(Mayuram): Then

Dr. Katju: The question was that for
the purpose of dispersing the unlawful
assemblies you require some authority.
Ground soldiers may not be available,
there may be naval detachments, there-
may be some people in the aerodrome
or airfields, you get them and they
might be employed by the magistrate
for dispersing. That is all. And I say
that there is not the remotest idea—no
one ever thought of it—there is not
the remotest possibility®that any such
wicked thing should be done which
we condemn everywhere.

I have seen notices here of amend--
ments given that the Bill should be cir-
culated. I am myself anxious to obtain-
opinions. But circulation for what?
You may say ‘for public opinion’. But
do you not want the unlawful assem-
blies to be dispersed or is it your sug-
gestion that the aid- whichh may be re-
quisitioned by a magistrate should be
limited to the soldiers of the army who:





