Rty Companies Bill

COMPANIES BILL—contd.

Mr. Chairman: I am advised that
no such motion is necessary to be
passed by the House, When the hon.
Member returns he4can arrange with
the Minister in-charge and have that
discussion. It will not be taken wup
today.

Shri K. K. Basu: As the time is
short, I will be as brief as possible. I
have moved a number of amendments
but I will try to restrict my speech
to the audit and the method of keeping
accounts, There is a provision under
clause 208 which says that only sum-
marised returns of the branch are re-
guired and that they are good enougn
for the purpose of keeping the accounts
at the head office. I have moved an
amendment to add that this return
must be under the signature of a com-
petent officer of the branch office.

From our experience of economie
life in West Bengal, we know very well
that there are a large number of tea
gardens in North Bengal; there are a
number of mines in Burdwan and
Asansol regions. The head offices are
mainly in Calcutta. Often a certificate
by the manager that such a lump
amount has been spent is provided. He
may say that Rs. 6.000 worth furniture
was purchased and his certificate would
be good enough for audit purposes, I
have also moved several amendments
in the clauses relating to audit to this
effect. In certain cases a company
auditor may not be in a position to go
and audit the branches himself. But
he will accept a statement of accounts
audited by any other competent auditor
who could have been appointed the
auditor of the concern. Only such an
audited accounts should be accepted by
the auditor of the concern. Normally
the books at the head office are suppos-
ed to be the books of the company and
the auditor certifies that he has obtain-
ed a certificate from the manager or
possibly the accountant or cashier ot
a branch who can only say that so
much has been spent; that has been
good enough.
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You know from your experience that
the main work of a tea garden is im
the garden and not in the office which
ig 400 or 500 miles away from that
pPlage. Only a certificate from the
manager without any limit of the
amount is considered ifo be good
enough, I have moved an amendment
that these books also must be audited
by a competent auditor if not the com-
pany auditor. 1 agree that senior
auditors need not go and inspect all
the branches. There may be an orga-
nisation having branches over the
whole of India. In that case they may
appoint local auditors. Suppose there
is a company with its head office at
Calcutta; it may have certain manufac-
turing industries either in UP. ar
Bombay, They can get a competent
auditor from that State to audit the
books of the branch.

There is also a provision here In
clause 227. The accounts of the
branch office shall unless the company
in general meeting decides otherwise
be audited by a person qualifieq for ap-
pointment as auditor of the company.
I want deletion of the words: “unless
the company in general meeting de-
cides otherwise.” It may be argued
that the shareholders are after all the
owners of the company and if they
want to behave in a particular way
why should other people, especially
Government or the law stand in the
way. The majority of the shareholders
have smali holdings and do not at all
take active interest in the affairs of
the company. Therefore. I have asked
for the deletion of that particular
sub-clause,

I have also said that in the case
where the branches have been audited
by an independent auditor, that auditor
must also be present jn the general
meeting. Naturally there are certaim
consequential amendments which. as
the time is short, I do not want to go
into in detail. If the Government
accepts the principle there will be no
difficulty of making the conseauential
amendments.
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There is another provision in the
investigation part. The most impor-
tant part of it is the right of employees
to initiate investigation. We know
that this is essential from our expe-
rience, Some of the Calcutta banks
went #to liguidation and then some
of the employees gave certain figures
to the public at large to show that
they were not working properly. There
was no provision at that time by
which Government could enter into

' investigations. Under the present Bill
we are making this provision so that
Government may have the power to
investigate, There are provisions that
rertain percentage of shareholders
must apply and so on. I say that the
employees also have a stake in the
roncern. Looking to the good of the
community at large, the right should
also be given to an employee to ini-
tiate investigation. There is a provi-
sion that certain money has to be de-
posited and the Government may
have to be satisfied that there ¥ a
prima facie case for making this inves-
tigation. I have of course moved an
amendment trying to scale down be-
rause ten per cent. or 200 shareholders
are considered too high in the present
state of affairs and I have tried to
reduce it to five per cent. and 150.
But this principle of employees initiat-
ing that process is necessary so that
the Government may enquire if they
are sdtisfied. 1 hope Government
would accept the amendment In clause
236 which deals with the power of the
Government to investigate. There are
certain other provisions relating to
special resolution, etc. but I am not
going into them. The Government
may also do so if in the opinion of
the Central Government there are
circumstances suggesting that the busi-
ness of the company is being conducted
with intent to defraud the creditors,
or any other persons or otherwise for
a fraudulent and unlawfil purpose.
Here we have moved an amendment
which shows that if the Government
is satisfled that the company is behav-
ing in a way to defraud the just claims
of the employees, then it should take
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action. We know from our experience
in our own State that even the share
of the provident fund of the em-
ployees could not be got back,

Because, when the management was
in the hands of certain persons they
squandered away the money. When
the company went into liquidation fhe
debenture holders and other persons
got their money and it was consider-
ed that their claims only could be
satisfled. As a result of that the poor
employees who contributed their share
to the provident fund could not get
back their money from the company.
There were other claims also regard-
ing wages and other things, and in the
winding up proceedings there are cer-
tain claims which are usually accepted
like three months' pay and other
things. But, what I say is that the
employees should be given the right
to go and ask the Government to in-
vestigate. They must satisfy the
Government that if the comp#ny be-
haves in a particular way there is
every likelihood of its claims not being
fulfilled. Therefore, I have moved
this amendment with a view to see
that the employees are given the right
to initiate investigation if the Govern-
ment is satisfied that there is a prima
facie case. I urge upon the Govern-
ment to accept this amendment, and
also the amendment which I have
moved regarding the #udit and
accounts of the branches which is ab
solutely necessary. Today we know
that the head office is situated 300 or
400 miles away and it does uot know
the entire activity of the company
carried on in certain parts of India,

Then there are other provisions re-
garding the power of the Government
in modifying the forms in which the
balance-sheet is to be drawn and the
forms in which certain statements are
to be made. There I have moved an
amendment to see that the Govern-
ment, in every case of modification—I
am willing to concede that there may
be occasions and there may be cases
where such modMication is necessary—
record in writing the reasons for such
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modification. Every time the Finance
Minister or the S tary may not
authorise such modifications; it may
be the registrar who does it. If that
particular officer has acted in a way
which two years hence may be consi-
dered as not correct, at that time the
officer who may be asked to judge the
affairs will not know what was the
mind of the officer who determined or
allowed the modification of a parti-
cular form. These are some minor
amendments which I hope the Govern-
ment will accept, By this amendment
I only ask that the Government should
record in writing the reasons when
they determine dny modification of a
particular form.

1, particularly, urge upon the Gov-
ernment—angd I hope all the Members
will agree with me—to accept my
amendment regarding the audit of the
branch offices and giving pcwer to the
employees to initiate #nvestigation if
the Government is so satisfied. I hope
that these amendments will be accept-
ed by the House.

Shri Jhunjhunwala (Bhagalpur Cen-
tral): I have moved an amendment to
clause 233, but before I deal with it I
shall refer to clause 218 which is re-
garding sending of balance-sheet and
other documents. In this connection I
had brought to the notice of the hon.
Minister that there is some lacuna be-
cause in this provision rerarding send-
ing of ropies no mention has been
made as to how these will be sent.
These might be sent by ordinary post
and, as I have said, I have received
" several complaints that these are de-

Iiberately withheld by some companies,

Then 1 want to say something re-
garding the amendment which has
been moved by my hon. friend Shri
N. P, Nathwani to clause 223, Sir, just
now we have had a very long debate
regarding the other clauses which
have been provided in order to catch
hold of the managing agents, and theiy
mistakes by appointment of inspectors
and others. How wvery hard it is to
the managing agents to give such wide
powers to the inspectors who will be
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powers that, my hon. friend Pandit
Thakur Das Bhargava has ably point-
ed out that this is unconstitutional and
in certain cases it is illegal, The Gov-
ernment has agreed to these powers
being provided, but I do not under-
stand why the most salutary amend-
ment which has been moved by my
hon. friend Shri N. P, Nathwani has
not been accented. I understand that
this was moved i#n the Joint Com-
mittee also but it was not accepted
there. The only provision there is
that, if members who have got one-
tenth voting power bring it to the
notice of the Government that such
and such a company is being mis-
managed and the auditors are respon-
sible for it, in that case the Govern-
ment will have the power to appoint
another auditor in supersession of the
auditor who has been appointed by
the managing agents. Sir, my point
is this. So much power has been
taken by the Government with regard
to the appointment of inspectors which
can create havoc. There will be a lot
of corruption simply because the
people will be afraid of these inspec-
tors and they might utilise their
power to their own benefits. As has
been pointed out by my hon. friend
Pandit Thakur Das Bhargava, the
Finance Minister has given a sort of
implied assurance that these powers
will not be used but then the “objec
tive has to be attained. My submis-
sion before the House is that the
Government should mot put in such
things in the statute-book which they
do not want to give effect to; other-
wise, the result is that it creates a
bad impression in the mind of the
public that the Government simply
take powers and when they do not
exercise those powers to gain the
objective the impression will be that
they are favouring a particular class
of persons. Thereby the Government
is blamed, If they do not want to
utilise those powers why should they
put in such stringent clauses? On the
other hand such a salutary amendment
as the one moved by my hon. friend
Shri N. P. Nathwani saying that it
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10 per cent. of the members approach
the Government pointing out that the

business of a particular company is.

not being properly audited the Gov-
ernment will have the right—after all
it is in the hands of the Government
and they will examine the position
before taking action—to appoint an
auditor in supersession of the auditor
appointed by the managing agent, Is
not being accepted. This will be more
effective than the appointment of
inspectors which has been contemplat-
ed in go many clauses and so many
loopholes of which have been pointed
out by my hon. friend Pandit Thakur
Das Bhargava,

Now, I come to my amendment
which I have moved to clause 233
dealing with power of registrar to
call for explanation. Here, 1 specially
wish to bring it to the notice of the
hon. Minister—Shri M. C. Shah—that
the power given to the registrar is to
call for explanation if he finds any-
thing necessary on the balance-sheet
submitted to him. This gives him a
loophole to sit quiet and do nothing,
Subsequently by the same section
power has been given to the registrar
under sub-clause (7) in the following
terms:

“If it is represented to the regis-
trar on materials placed before
him by any contributory or cre-
ditor that the businesg of a com-
pany is being carried on in fraud
of #s creditors or of persons
dealing with the company or other-
wise for a fraudulent or unlawful
purpose, he may, after giving......
ete, ete.”.

Here, if the members or the cre-
ditors—and there is a Government
amendment “creditors or anybody inte-
rested in the company”—apply to Zhe
registrar and place certain facts be-
fore him that the business of a com-
pany # being carried on in defraud
of the creditors or the members, or
not in the interests of the members
or creditors he will call for explana-
tion. What I feel is that they will
have to give such facts which will

1 SEPTEMBER 1955

Companies Bill 11784

prove fraud. I is very difficult to
prove fraud and as such my amend-
ment is that the following should alse
be added:

“or to manage M a way so as
to be oppressive to any class of
shareholders”.

It has been the policy of the Gov-
ernment as will appear from so many
subsequent clauses that they want to
give power to the ten per cent. of
shareholders to the effect that if there
is an oppression to the minority share- .
holders they can go to the court direct
or they can approach the Govern-
ment and point 6ut to them that the
business is carried on to the detri-
ment of the minority shareholders.
Just as 1 have pointed out before, I
would point out even now that there
ig no method whereby the shareholders
can go into the question of what is
happening in the company. One pro-
vision which has been given here em-
powers the Registrar to call for ex-
planation on representation made by
shareholders. If the words which I
have quoted are also inserted in that
sub-clause, the Registrar will also be
entitled, will be empowered, to ask
for such explanation wherein the
managing agents have been mismanag-
ing the company in such a way as to
be oppressive to the minority share-
holders. Here, there is no question of
any fraud or anything like that, The
only thing is that the management is '
being carried on so negligently or with
such gross negligence that it is &an
oppression to the minority share-
holders. As such, I would submit and
I would tell the hon. Minister of Re-
venue and Civil Expenditure, Shri
M. C. Shah, that if such a power is
given, then, there will be no statutory
bar to the Registrar, because, he al-
ways points out and says, “well, here
is a statutory bar; how can I go into
these facts?” As such I would submit
that these words should be inserted in
sub-clause (7).

Shri N. P, Nathwanl (Sorath): I rise

to speak on amendment No, 220 which
stands in the joint name of myselt



1178% Companies Bill

and my friend Shri Morarka: It seeks
to empower the Government to appoint
a duly qualified person as auditor of
the company in the place of the one
appointed by the company. The
Bhabha Committee found the provie
sions in the existing Act relating to
the auditors as least satisfactory and
the Committee recommended a num-
ber of suggestions which have been
embodied in this Bill. For instance in
clause 223, the right of re-appoind
ment is being given to the auditors.
Again, their tenure of service cannot
be terminated before the expiry of
their term unless the previous appro-
val of the Government is obtained.
They have also been conferred a right
of representation if a resolution is to
be moved, appointing someone else in
their place. Again, they have been
given a right to attend the meetings.
These are ol course, valuable measures,
but, in my opinjon, these are not ade-
quate, because they will not secure to
that extent the independence of the
auditors which is expected of them.
The auditors are to act as the watch-
dogs of the shareholders In the ini-
tial stage their appointment is to be
made by 1he board of directons or by
managing agents whose nominees the
board of directors are. In these ecir-
cumstances, they would be labouring
under a sense of obligation to the
board of directors who have got a
controlling interest and therefore they
will not be able to perform their
work as independently and as impar-
tially as they could do otherwise.
That is why we have sought to em-
power the Government to appoint an
additional auditor in substitution of
the one appointed by the company. It
would considerably strengthen {ihe
hands of an auditor and would reha-
bilitate his position with the manage-
ment,

Now, .the objection is this. The
Bhabha Committee also considered this
proposal of authorising the Govern-
ment to appoint an additional auditor.
They appreciated this position also,
but they dismissed the suggestion on
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this ground—they say at page 127 of
their report thus:

“The truth is that there is ob-
jection in principle to any proposal
which directly or indirectly under-
mines the fundamental position
of auditors as agents of the com-

. m,ﬂ_

In other words, the Bhabha Com-
mittee thought that this would inter-
{ere with the freedom of econtract of
the company. It is the right of the
company to choose its officers and
auditors who are their agents must be
subordinate to them and should not
be put in a position where they can
defy the authority of the company.
This was the objection.

But I humbly submit that there s
no substanpe now in this view be-
cause in the Bill we bhave travelled
very far in the direction of restricting
the power of the company to choose
its agents and officers. You know that
under clause 323 the right of the
company to choose its managing
agents or to appoint its managing
agents is subject to the previous ap-
proval of the Central Government.
The company has not got the absolute
right to choose its agents. Then, when
we come to clause 403, we find that
power has been given to the court to
terminate or modify or alter tLhe
agreements between the company on
the one hand and the managing
agents, secretaries and treasurers and
managers on the other. So, that in
violable right of the company to choose
its own officers or agents is no longer
there, But in clauses 407 and 408,
we have gone a step further. 'Clause
407 empowers the Government to ap-
point two additional directors on the
hoard of directors, and clause 408
prevents any change taking place in
the constitution of the board. Now,
vou know that directors are not merely
fo the position of agents. Their posi-
tion is very much higher. You know
that the board of directors ¥ a pri-
mary organ of the company. Between
them and the members of the company
in the general meeting, they share all
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the rights and powers of the company.
Therefore, there is no substance in the
argumenti that if we allow the Govern-
ment to intervene and to appoint an
auditor in the place of the one appoint-
ed by the company we would be
interfering with the right of the com-
pany to select its officers. This was
the objection raised by the Bhabha
Committee, but I submit that in view
of the far-reaching changes which we
have embodied in this Bill, there is no
substance in this argument,

Then, I have heard the other argu-
ment about the Government not being
empowered to appoint an auditor. It
is this. There is the Institute of
Chartered Accountants. They are the
proper persons to take action In case
there is a lapse on the part of the
auditor from the professional standard.
I can understand that they will take
action and they should take action,
but there is no reason why, if an
auditor is unjustly removed, the Gov-
ernment should not restore him to his
position, Again, if he is not doing his
duty faithfully, why should he not be
discharged at the instance of the Gov-
ernment if certain conditions are ful-
filled?. To suggest that all deliquen-
cies indulged in by the auditors should

be dealt with by the Institute does.

not hold good, For instance, in
clause 232 of this very Bill, we have
provided for punishment of the delin-
quent auditors if they do not carry
out certain conditions. Therefore, to
take power merely to appoint an
auditor in place of the one appointed
by the company is not something
which rung counter to the provisions
of this Bill.

There is a very large volume of
opinion in the country which favours
this proposal. In support of my con-
tention, I will only read out a passage
from the memorandum  which was
submitted by the Bombay Stock Ex-
change to the Bhabha Committee. Tt
summaries the whole position very
briefly in a short passage. It says:
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“Auditorg are the watch-dogs
of the shareholders. They must
bring to the notice of the general
body any fact whith requires
special attention and any irregu-
larity or error committed by the
management in administering the
affairs of the company. Unfor-
tunately, in not a few cases, the
auditors fail in their duty to the
shareholders by certifying ac-
counts and balance-sheets without
proper examination and qualifi-
cations.

The partiality of the auditors
to the management can be under-
stood from the fact that their
payment is largely dependent
upon the managing agents and the
Board of Directors. As a re-
sult, there is a great deal of
latitude in the presentation of the
final accounts and such connivance
is hardly to the interests of the
shareholders.”

1 pM
Again, they say:

“It ig difficult for the share-
holders to appoint their own nomi-
nees as auditor. The concentration
of voting power @nd the
expense, labour and difficulty in-
volved in organising  widely
scattered wvoting power effectively
prevent shareholders from ex-
pressing themselves on an ap-
pointment of key importance.”

Then, the Stock Exchange has sug-
gested that the Government shall have
the power to appoint an auditor in
addition to the one appointed by the
company. My amendment is of a
restricted nature. It merely says that
in suitable cases, Government shall
have the power to appoint one auditor
in addition to or in supersession of
the one appointed by the company,

This is all I have to say and I
would request the hon. Minister of
Finance to consider this proposal and
to accept my amendment, if possible.

Shri C. C. S8hah (Gohilwad-Sorath):
Mr. Chairman, I will try to be very
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brief. There are two clauses in the
group which we are now considering
which are new; that is to say, which
do not exist in the existing law of
the country. One is that the balance-
sheets of private companies have to
be filed with the Registrar and the
second is that the accounts of private
companies have to be audited by
qualified auditors, Both these provi-
sions have been opposed partly on the
ground—it is an erroneous view im my
opinion—that the public have nothing
to do with the private companies or
they have no concern with private
companies and partly on the ground
that it will be semewhat expensive
for the private companies to have
their accounts audited by qualified
auditors. How erroneous both these
propositions are, I will briefly show.
Since I have not much time at my
disposal, I will not go into what the
Cohen Committee or the Bhabha Com-
mittee have said; I will only confine
myself to what the Central Board of
Revenue have said about private com-
panies, as they ought to know about
private companies much better than
anybody else in this country. In their
memorandum to the Bhabha Com-
mittee, the Central Board of Revenue
said;

“There #& no reason why a pri-
vate company should, while en-
joying all the advantages which
incorporation as an artificial per-
son gives, be absolved from the
restrictiong and limitations appli-
cable to a public limited company.
In our opinion, a more stringent
control of private companies is
necessary as frauds on the un-
suspecting public as well as on
the revenue are perpetrated more
easily by private companies.”

This is the opinion of the Central
Board of Revenue, not my opinion. 1
will only quote one more person,
the Registrar of Companies at Bombay,
the gentleman whom I quoted pre-
viously once; and who knows about
private companies more than anybody
tlse does. This is what he says:
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“l fully agree with the propo-
sals for extending certain pro-
visions at present applicable only
to public companies to private
ocompanies as well, The great
attraction in forming private
limited companieg # that the
balance-sheets and accounts need
not be filed with the Registrar.
About 90 per cent. of the compa-
nies at present being floated in
Bombay are private companies and
many of them do not dare to face
the light. Some people seem to
think that starting a private
limited company is the easiest
modern way of making money
and safer than black-marketing.
Why should they be given the
benefit of secrecy of concealing
their own affairs? The privileges
granted to private companies
have been so grossly abused that
the sooner such privileges are
withdrawn, the better for the
people who are being systemati-
cally deprived of their money by
such private companies.” =

I will not quote the Cohen Commit-
tee and the Bhabha Committee, both
of whom have supported the proposals
which are now embodied in this Bill;
and yet, the representdtives of indus-
tries have opposed both these propo-
sals very strongly, I wish to make
only one submission. The proposition
that the public is not concerned with
private companies is on the face of it
s0 erroneous that I am surprised that
anybody should dare to advance it,
because private companies are formed
to deal with the public and to trade
with the public; they enter into trans-
actions worth lakhs and crores of
rupees dnd yet, to say that the private
companies have nothing to do with
the public is to my mind not correct.
The Cohen Committee has advanced
further arguments why the balance-
sheets of private companies should be
filed. When employees make demands
for bonus, wage structure, dearness al-
lowance and so on, all that would
depend upon the state of affairs of
the company; but they refuse to dis-
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close their accounts or balance-sheets.
Under the present provision of law,
balance-sheets may be secretly handed
over to the tribunal, but the tribunal
will not disclose it to the represen-
tatives of the employees; the tribunal
may make such use of it as it likes,
This is a very unsafisfactorv state of
affairs. Therefore, 1 cannot see why
the representatives of industries or
business should resist the demand
that the balance-sheets should be filed
for registration. Not only that. Mos
of the Managing Agencies are private
- companies. We do not know the sta-
tistics regarding managing agencles,
the remuneration which they earn,
the profits they make and the manner
in which they distribute thejr remune-
ration. We are without any knowledge
about the manner in which they dist-
ribute their profits or even the amount
of profits they make. I the balance-
sheets of these private limited com-
panfes are filed, we can know the
state of affairs of those companies.

There is one thing more which 1
want to say. The affairs of private
companies affect not only the public
but also the shareholders. The pre-
sent positfon is so uncertain and so
unsatisfactory that the oppression of
minority is greater in private com-
panijes than in public companies. Under
the existing law, a shareholder of a
private company has not got the
right to have a free copy of the
balance-sheet or accounts of the
company; he must pay for it and even
then, the management may refuse to
give #. Even the shareholder finds it
difficult to approach the manage-
ment #nd try to find out the affairs of
the company, 1 submit that this is
a very unsatisfactry position. N

Regarding the audit of accounts, 1
do not see why anybody should resist
against the accounts of private com-
panies being audited by a qualified
auditor. Do they really want
that anybody whom they call
an  auditor should audit the
accounts, so that they may not be ex.

posed? I need not labour on
that point much further. But in my
opinion the privileges which still re-
main for the private companies are so
large ahd so great that I will only
menfion some of them. I have got
here a whole list of about 100 clauses
from the operation of which the
private companies are exempted. You
will see how important those clauses
are. For example, there is clause 266
which says that certain petsons can-
not be appointed as managing direc-
tors of public limited companies,
namely, a man who is an undischarged
insolvent or who has suspended pay-
ment to his creditors or who has been
convicted by a court of an offence
involving moral turpitude. Exemp-
tion from this clause would mean that
a private company can appoint as
managing director a person who is an
undischarged insolvent, or who has
suspended payment to his creditors or
who has been convicted by a court of
an offence involving moral turpitude,
That is the extent to which we protect
these private companies. We say
that only the balance-sheets need be
filed; not even the accounts, although
the Cohen Committee s#id that both
the balance-sheets and accounts must
be filed.

Shri Tulsidas (Mehsana West):
That is not correct; the Cohen Com-
mittee did not say that. It is entirely
different.

Shri C. C. Shah: Apart from the
exempt private companies, which is
the pet hobby of my hon. friend—I
would have dealt with it, but I have
not the time at my disposal—

Shri Tulsidas: I have been repeated-
ly saying, “create exempt private com-
panies, as jn England.”

Shri C. C, Shah: The hon. Minister
tells me that he would deal with it in
his reply and I will not take up the
time of the House on it. It is not
only that in private companies, direc-
tors need not retire by rotation, but
the directors need not even be appoint-
ed at a general meeting.
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In a private company, the articles
may provide for a method of election
of directors which is quite contrary to
the method of election or retirement
by rotation which we have provided.
In a private company, you can give
loans to your friends and relatives.

Shri Tulsidas: 1 would like to ex-
plain to the hon, Member one thing.
He seems to labour on this question.
I said yesterday that #f it is not pos-
sible to exempt all the private com-
panies, just as it is in England, you
must create a separate category of pri-
vate companies, that is exempted pri-
vate companies, In spite of all these
arguments, the Cohen Committee has
recommended on that basis. They
have given these privileges to exempt-
ed private companies. They have
weighed both the sides.

Shri C. C. Shah: This matter was
fully considered by the Bhabha Com-
mittee and by the Joint Committee.
My hon. friend urged all his argu-
ments in support of this contention
that we should create a class of
exempted companies and the Joint
Committee, for reasons which I need
not go into now, rejected that propo-
sal. That argument does not survive
now. He has advanced a proposition
that is so untenable. If he wants, he
can labour on that point that public
has nothing to do with private com-
panies. That is the only proposition
which I am controverting. If he still
wants to argue, I cannot stop him.

Mr, Chairman: Views may differ.

shri C. C. Shah: But for the inter-
ruption, I would have been very brief.

There is another thing which I wish
to point out. A private company can
pay any remuneration to its directors,
or managers or managing directors.
The minority of shareholders can do
nothing in the matter. A private com-
pany can take away 50 per cent. of
the profits by way of remuneration.
In fact, mostly private companies are
formed for distributing the income as
they like more than an individual can
do, in order to avoid taxation. If the
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law permits that and that ig legitimate,
I cannot dispute that. Private com-
panies are given such large exemp-
tions. When one minor thing is
required that the balance-sheet may be
filed with the Registrar and their
accounts may be audited by a qualified
auditor, to quarrel even with that is
to go to the extreme, which I cannot
understand,

My hon. friend Shri N. P. Nathwani
advanced able arguments in support
of his amendment to give power to
Government to appoint an auditor. I
do request the hon. Minister to con-
slder it. My hon. friend Shri
Jasvantray Mehta also has supported
It, as also Shri Jhunjhunwala, I have
only to say this, So far as the auditor
is concerned, he occupies a most im-
portant position in the management of
a company. In fact, as they say, he
occupies the key position. He is the
watch-dog of the interests of the share-
holders. He is the person who has an
opportunity of going into the minutest
details of the transactions of the com-
pany. No shareholder, np director
even, can have an opportunity of going
into the transactions of a company as
the auditor has. It becomes the duty
of the auditor to point out all irregu-
larities. His position is analogous to
a certain extent to the position of the
Auditor-General of India. In our Con~
stitution, we have deliberately provid-
ed that the Auditor-General shall not
be under the control of the Cabinet or
the Executive, but shall be under the
President. The reason is obvious. In
order to ensure the integrity and inde-
pendence of the Auditor-General, in
order that he may freely say what he
finds out from his investigations, we
have given him that position. So far as
companies are concerned, it is very
difficult if not impossible for the
shareholders to have their nominee as
auditor. The auditor is ensured his
re-appointment. The auditor has to
be given an opportunity to show cause
it he is to be removed, once he is
appointed. I do not want to say any-
thing which would even remotely
suggest that I cast any aspersion om
auditors. They are doing their duty
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well and most of them, honourably.
What I mean is, he is placed in a
position where 'his appointment de-
pends opn the management or the con-
trol which they have. Naturally, there
is a degree of latitude which he will
exercise, He would remain, what I
would call, within the letter of the law.
But, there is something more which
he could do if he is so minded, which
it he did not do, it would neither be
a breach of the Act, nor a professional
misconduct. The Chartered Accoun-
tants Institute will deal with the
matter if it is professional misconduct.

The Act will deal with the matter if °

it I3 a violation of the letter of the
law. But, there is something which
an auditor can do, which, it it is not
done, neither the Act nor the Institute
can do anything. In these circum-
stances, what is it that we ask for?
After all, if 1/10ths of the shareholders
approach the Government and request
the Government and if the Govern-
ment is satisfied that it is necessary
in a particular company to do so, Gov-
ernment may in its discretion appoint
an auditor either to act along with the
one appointed by the company or in
supersession of him. Government is
assuming very wide powers under this
Act, powers of even appointing direc-
tors on the Board. Why should the
Government be afraid of taking this
power?

Pandit K. C. Sharma (Meerut Distt.
—8Bouth): It is mecessary.

Shri C. C. Shah: That is all I wish
to say about this,

Shri Tulsidas: What about solicitors?
Are they appointed by the Govern-
ment?

Shri C. C. Shah: If the Government
wants powers to appoint solicitors, I
shall be the first man to support that
proposition.

ghri U. M. Trivedi (Chittor): Who
will agree to the appointment?

Pandit Thakar Das Bbargava: An
auditor does more responsible work
in a company than a lawyer.
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Shri C. C. Shah: What has got a
lawyer or a solicitor got to do as com-
pared with an auditor? But for that,
I agree.  Will that satisfy my hon.
friend? My hon. friend will remem-
ber, I said on the floor of the House
that the legal profession must be
socialised. That is my view. I will
advocate that when the occasion
comes. Shri Gajendragadkar said so
in Poona and I also feel that way.
But, this is not the occasion for that.
My hon. friend need not put all these
posers to me. I am prepared for all
that.

One word about investigation and
the powers given to the Government.
Pandit Thakur Das Bhargava was very
apprehensive about the abuse of these
powers. 1 will concede that they are
wide powers. If they are abused, they
can do a lot of harm and if they are
properly exercised, they can do a
large amount of good to the companies.
In fact, one of the grievances of the
Bhabha Committee, 1 think rightly and
legitimately, was that if the Govern-
ment or the Registrars of Companies
had exercised even the powers under
the existing Act, they would have been
able to do much more. But, the inade-
quacy and inefficiency of the machinery -
of the Government was such that they
could not exercise even the existing
powers. These powers go much far-
ther.

Pandit Thakur Das Bhargava: The
Bhabha Committee did not go into thls
matter and did not visualise what harm
they can do if powers are abused.

Shri C. C. Shah: That is not correct.
The Cohen Committee went into this
matter at very great length. The
Bhabha Committee has adopted most-
ly the recommendations of the Cohen
Committee in England. The provisions
we have embodied in this Bill are only
a reproduction of sections 164 to 176
of the English Act.

Pandit Thakur Dag Bhargava: Condi-
tions 'in . England and in India are
absolutely different.

Shri O. C. Shah: That is a different
matter. They are different in certain
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respects. But, our Companies Bill, ex-
cept for the necessary modifications
which we are obliged to make because
of the managing agency system is al-
most a reproduction of the English Act
of 1948. We have adopted that Act.

All T wanted to say is this. Investi-
gation is of two kinds. That is the
point to which I wanted to draw the
attention of the hon. House. One is
investigation into the affairs of the
company and secondly, it is investiga-
tion as to the ownership of the shares.
The evil of nominee holdings is so
widespread that even the Cohen Com-
mittee has not been able to cope with
that fully. It is very difficult at times
to find out the seat of power or the
seat of control. Persons who are not
shareholders on the face of it and who
sit at the back, control the affairs of
the company. Powers have been given
in this Act to the Government to find
out who are the. true owners. These
are powers which are given for the
first time, under this Bill, which do
not exist under the existing law. I
hope the Government will exercise
these powers if the occasion arises.

The Minister of Revenue and Civil
Expenditure (Shri M. C. Shah): I am
thankful to my hon. friend Shri C. C.
Shah for giving a detailed reply to
some of the points raised by my hon.
friend Shri Tulsidas and thus lighten-
fng my task.

First, I shall take the points raised
by my hon. friend Pandit Thakur Das
Bhargava. He raised some constitu-
tional questions and also some doubts
about the intra vires or ultra vires of
certain clauses relating to investiga-
tion. I assure him that all these
clauses were carefully examined by the
Law Ministry and on their advice, we
have inserted all these clauses in the
Bill.

Shri U. M. Trivedi: Then, there was
no need to come to Parliament at all.

Mr. Chairman: Order, order.

Shri M. C. Shah: 1 was saying that
my hon. rriend Pandit Thakur Das
Bhargava has raised certain guestions
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about the constitutional propriety of
certain clauses under the head Investi-
gation. He also was afraid that some
of the clauses may be held ultra vires.
He also said that the inspector’s re-
port would be relevant for evidence. I
may assure him and the House that
gll these clauses were carefully
examined by the Law Ministry in all
its aspects and we are advised that
there is nothing unconstitutjonal, noth-
ing ultra vires. Our legal advisers are
the Law Ministry and we act on the
advice of the Law Ministry.

Shri K. K. Basu: Were two law
Ministers consulted or only one?
‘SMH.C.Shh:TheIAwmnistﬂ
I sajd.

Mr. Chairman; Let the hon. Minister
proceed.

Shri M. C. Shah: He has also said
something about the inspector’s report
being admissble as evidence of legal
opinion in relation to any matter con-
tained in the report. This section
exists even today in the present Indian
Companies  Act—section 143—and
exactly similar provision is contained
in section 171 of the English Act. No-
body has questioned the legal validity
or the propriety of this provision all
these years either in this country or
in the United Kingdom, and therefore
I feel that his misapprehensions are
rather misplaced.

Pandit Thakur Das Bhargava: May
1 humbly call the attention of the hon.
Minister to article 13 of the Constitu-
tion? Any matter which is against
fundamental rights can be agitated at
any time. That this provision has
been on the statute-book for long is
no argument, The argument itself
should be answered.

Shri M. C. Shah: After all, this is
our opinion. We have asked the Law
Ministry’s opinion. We have to select
which opinion we should accept, and
we have to accept the opinion of the
Law Ministry, It may be that the hon.
Member's opinion may be correct.
It may be tested later on and it may
be that the hon. Member's opinion
ma) be found to be correct, but today
we can only act on the advice of the
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Law Ministry whenever questions in-
volving law are placed before us, and
therefore I say that he should not
have any misapprehension on these

paints,

He also said that we are just tak-
ing very wide and extensive powers in
these clauses. Certainly we are tak-
ing very wide powers under these
clauses because our experience shows
that the sections that were there In
the old Act were not quite sufficient to
bring to book those who always try to
hoodwink the shareholders and the
public,

Pandit Thakur Das Bhargava: Those
powers were never used at all.

Shri M. C. Shah: My friend Shri
Jhunjhunwala will bear me out when
I say that in one case he hag tried
his level best to find out and bring to
book the persons who had committed
certain jrregularities, but because of
the defective nature of the section in
not having wide powers we have not
yet been able to do that, and there-
fore advisedly we have brought in
these clauses and have taken very
wide powers.

With regard to my friend Shri
Ramaswamy—he is not here—he had
raised certain questions about clause
25 and he had moved two amend-
ments. The main purpose of his
amendments seems to be this. As we
nave there mentioned that only a
chartered accountant as defined in the
Chartered Accountants Act can be
recognised to be eligible for being
auditors of public limited companies,
he wants to throw open the fleld to
other also. He just mentions some
association, the Accountants’ Institute
or something like that, The House is
well aware that in order to develop
and in order to have a very healthy
profession of chartered accountants,
Parliament passed in 1840
the Chartered Accountants
Act, and under that Act the copduct
of the chartered accountants is regu-
lated. They are beilng admitted as
members when they possess certain
qualifications and thereafter also
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throughout their career their conduct
is being watched by the Council of the
Chartered Accountants’ Institute, and
if there is any lapse, they have got the
powers to take the matter to the High
Court and to take disciplinary action
against the chartered accountant, All
those thingg are there. Now, we want
to raise the standard of the accountants
because we know that up till now we
have not been fully satisfied with the
system of these chartered accountants
as it has worked. And therefore we
propose to raise the standard of the
chartered accountants because as has
been admitted the accountants
and auditors occupy a very im-
portant  position and therefore
we want people of wvery high
standard of character and morality.
Therefore, advisedly we have provided
that only those who are members of
the Chartered Accountants Institute
can be qualified.

Then there was also another ques-
tion. There are certain reciprocity
clauses. Outside India there are some
qualifications and we should recognise
those persons having similar qualifi-
cations obtaining outside India. That
has to be provided for. The matter was
discussed and it was thought proper
that instead of having that clause
here as sub-clause (b) of clause 225, it
should be introduced in the Chartered
Accountants Act itself by which their
conduct is regulated and so many
other things are there. Therefore, the
Joint Committee discussed this matter
and they came to the conclusion that
instead of having that clause here in
the Companies Bill, we should amend
the Chartered Accountents Act itself.
The Institute was also consulted and
they also said that it should be there
in the Chartered Accountants Act, and
therefore we have already drafted an
amending Bill, and immediately after
this Bill is passed it will come up
before the House. Therefore, we have
moved an amendment to delete sub-
clause (b) of clause 225,

With regard to that, I would like
to accept the amendment of my friend
Shri Ramachandra Reddi—the first
part of his amendment—which reads:
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Page 118,
() line 39, omit

The clause reads:

“A person shall not be qualified
for appointment as auditor of a
company unlesg either—"

We have already moved our amend-
ment No. 310 for dropping (b). Sub-
clause (b) will be omitted, there will
be only (a). that is:

“unless he is a chartered
accountant within the meaning of
the Chartered Accountants Act.”
Mr. Chairman: That is, amendment

No.?

Shri M. C. Shah: 379. There are two

parts. I accept the first part.

Mr. Chairman: I do not find it in the
list and therefore I am asking. Was
ft moved?

Shri M. C. Shah: It has been tabled
by Shri Ramachandra Reddi. I am
sorry, it has not been moved, but I
accept it. With your permission, Sir,
we will just move that:

“either”

Page 118 (i), Lline 38, omit
“either”.
Shri Sadban Gupta: 379 has dis-

appeared because it is a disappearing
section in the Penal Code.

Shri M. C. Shah: We know that we
will require more and more qualified
auditors. Also as I said we will have
to raise the standard of auditors, but
because we have not got enough num-
ber of qualified auditors today, we
should not lower the standard, There-
fore, it becomes very difficult for me
to accept the amendments of my friend
Shri Ramaswamy, namely, amend-
ment Nos. 463 and 464.

My hon. friend Shri N. P. Nathwani
has moved an amendment. He hss
advanced very able arguments, and
has been supported very strongly also
by my hon. friend ghri C. C. Shah and
others. 1 appreciate the anxiety of
Shri N, P. Nathwani to have more
and more of independent auditors on
the companies. If it were possible, we
would have accepted that amendmeat.
But we have considered this question

1 SEPTEMBER 1955

Companies Bill 11802
very carefully, and it looks to us that
it will be very difficult for Government
to find all these auditors to be appoint-
ed in supersession or in addition. At
the same time, we have already pro-
vided certain clauses for investiga-
tion, under which whenever we get a
representation from two hundred mem-
bers or one-tenth of the members of
the company, then certainly we shall
have to appoint the inspectors. And
ordinarily......

Pandit Thakur Das Bhargava: May
I put one question? Is it contended
that the investigation by an auditor
will be equal to the investigation by
an inspector? What is the inspector,
after all? The inspector is nothing.

Shri M. C. Shah: My hon. frien{
Pandit Thakur Das Bhargava ‘may be
knowing that possibly—I do not think
1 will be wrong if I say—in 95 cases
out of 100, chartered accountants or
auditors are appointed as inspectors.
So, whenever there ig a representation,
and whenever there are allegations
that certain misdeeds have been per-
petrated either by the managing agents
or by those in management, then
naturally, preference will always be
given to the auditors to go into the
accounts and to find out whether the
allegations made are substantial or
not. So, these powers of investigation
in a way cover the objective of my
hon. friend Shri N. P. Nathwani.

Today, there are about 30,000 com-
panies in our country. It is expected
that within the next flve years, there
may be 15,000 or 20,000 more, and so,
the number will come to about 50,000
by then. If we have to appoint audi-
tors on all these companies, then it
will be very difficult to find the people.
Besides, there would alsp be charges
of nepotism or something of that sort.
That is why Government have not
taken very wide powers under this
legislation. Government will watch
the working of the administration of
this Companies Bill when passed into
an Act. And then if it is found that
the appointment of auditors in addi-
tion or in supersession is necessary,
then an amending Bill can be imme-
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diately brought. So, we propose to
watch how this Bill works. We do
not want to take away a very impor-
tant right of shareholders to appoint
their own auditors. That is why we
have considered it not advisable at
this stage to take these powers. I am
afraid that we cannot accept the
amendment moved by Shri N, P
Nathwani.

My hon. friend Shri Tulsidas raised
certain points with regard to the
exemption of private companies from
submitting balance-sheets and from
their accounts being audited by the
auditors. These have been met by my
hon. friend Shri C. C. Shah. My hon.
friend wanted to know something
about the exempt-cum-private com-
panies in UK. There also, we have
reports with us which show that this
distinction between exempt private
companies and nomexempt private
companies has created a complexity in
the administration of the law; and the
position has become very difficult there
too, with the result that there is now
a growing opinion there that that sys-
tem is not good. In the circumstances
obtaining in India, it is, therefore, not
advisable to have two sorts of private
companies, namely the exempt private
companies and the other private com-
panies. This point was considered at
great length, as was stated by my hon.
friend Shri C. C. Shah, and it was
found that this was not at all neces-
sary.

I fail to understand why private
Hmited companies should fight shy of
filing their balance-sheets with the
Registrar. Why should they fight shy
of having qualified auditors to audit
their accounts? Moreover, the private
companies and public limited com-
panies have both inter-relations, and
as a matter of fact, so many creditors
and other members of the public would
like to know how the affairs of these
companies are carried on. Why should
they fight shy of this? I for one fail
to understand.

My hon, friend Shri K. K, Basu had
raised the question of the audit of the
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branch offices. The present provision
in the Bill is a compromise between
different points of view. While power
has been given to the auditors of a
company to audit the accounts of
branch offices, it has also been recog-
nised that in practice in many cases
it may be extremely difficult for such
auditors to audit the branch offices in
distant parts of the country, where
qualified auditors may not be always
available, In order to meet a situa-
tion like this, the company has been
given the power to make other
arrangement, where such alternative
arrangements are necessary. Further,
it is also necessary in the interests of
the company that such auditors should
not engage in a moving commission
all over the country. So, it is neces-
sary that the company should have
some control over the movements of
its auditors, For these reasons, it is
not possible to accept the amendment
of my hon. friend Shri K. K. Basu.

Shri K. K. Basa: What ig the long
distance from the headquarters of any
State to a distant part in that State,
which makes it difficult for the audi-
tors to go and inspect the branch
offices? For instance, auditors who are
available in Kanpur or Lucknow®can
go to any part of UP, and inspect the
accounts of the branch officeg (situated
there) of a concern which has its head
office in Calcutta. But the hon. Minis-
ter says that they are so far away. We
have all toured throughout the coun-
try. Even a Calcutta firm can appoint

an audltor of UP. for its branch
there,

Shri M. C. Shah: There are no
arrangements for that. This is the

provision that we have accepted as a
compromise,

Shri K. K. Basu: For what?

Shri M. C. Shal: For, otherwise, it
becomes very difficult practically,. We
have to look to our administration
also. The insertion of such a clause
will be of no practical help to the
companies concerned. On the other
hand, it will only hinder the practical
administration of this audit work,
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o=l K, K. Basu: What is the hindr-
ance? Let uc know that,

Shri M. C, Shah: The hindrance is
there. As 1 said, they should rather
concentrate on the head office and
look into the things there; and other
arrangements may be made in regard
to the audit of the branch offices. After
all, the affairs of the branch office
are coming into the head office, and
at the head office, they will be audited
by the auditors of the company. I
think this is a practical proposition._

Shri K. K. Basu: According to your

own provision, only the summarised
statements would be coming there, Are
You going to make it incumbent on
. them that a true copy of all the docu-
ments that are preserved in the branch
offices should be sent to the head
office?

Shri M. C. Shah: Whatever docu-
ments the auditor will ask for, the
company will have to produce from
the branch offices also. I think this is
a practical proposition. I think these
are the main points that have been
raised. There are a few very minor
points also, and Members who raised
them are not present in the House
probably because they think that they
are not very serious,

Shri Altekar: I have moved an
amendment to clause 218(2) in con-
nection with the depositors.

Shri M. C. Shah: I am prepared to
accept it, provided the hon. Member
is prepared to have the draft that we
have prepared.

I? it is accepted that only on pay-
ment of a rupee it will be incumbent
<n the company to furnish these things
to the depositors, I am prepared to
accept the amendment.

Shri Altekar: I accept it.

Shri M. C. Shah: I shall read the
modified amendment, to sub-clause (2)
of clause 218: :

In line 11, after “furnished with-
out charge” insert “and any per-
son from whom the company “has
accepted a sum of money by way
-of deposit shall, on demand accom-
panied by the payment of a fee of
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one rupee, be entitled to be furnish-
ed".

ﬁ““ “%okar; I accept the modifica~
on,

Shri M. C, Shah: I am prepared to -
accept it In this form. .

Pandit Thakur Das Bhargava: May I
bring to your notice that the House has
already accepted an amendment in
relation to clause 52, and the very same
amendment is now being moved by
Shri Jhunjhunwala, which should logi-
cally be accepted by this House? Pre-
viously on that occasion, so far as the
sending of notice by post was concern-
ed, an amendment moved by Shri
Jhunjhunwala was accepted. Now, there
is a similar amendment.

Shri M. C, Shak: I am sorry.

Shri Jhunjhunwala: It is the same
thing as I had pointed out.

Shri M. C. Shah: What is the number
of his amendment?

Shri Jhonjlnmwala: I had made a
suggestion in reference to clause 218
and I had pointed it out. But he said
it was not necessary.

Bbri M. C. Shah: is there any amend-
ment moved, as Pandit Thakur Das
Bhargava says?

Pandit Thakur Das Bhargava: He
spoke on that amendment here.

Shri Jhunjhunwala: The hon. Minister
told me that it was not necessary to
move an amendment to this, and that
they will see to it that a similar amend-
ment is made to this clause as was
made to clause 52,

Pandit Thakur Das Bhargava: May
I suggest that the amendment may
be moved by the Government them-
selves, because the amendment is very
important? - .-

Mr. Chairman: At least the number
of that amendment should be given to

the Minjster; otherwise, how can he
move it?

hnd;t Thakur Das Bhargava; I qQuite
see that, But if it haé not been mov-
ed, then he may move it. After all,
it is in the interests of the countty
that dividend warrants ete, should be

sent safely to the persoms concerned
with them.
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Shri Jhunjhunwala: It relates to
balance-sheet etc,

shri M, C. Shah: At this stage, it Is
very difficult to accept that sugeestion

sar, vuarrman: Let us now proceed.

Shri Jbunjbunwala: He has not
dealt with clause 233. Why does he
say that I am not serious. I am
serious about it.

Shri M. C. Shah: ‘Managed in a
way oppressive to any class of share-
holders'—I cannot accept it.

Shri Jhunjhunwala: Why?
shri K. K. Basa: He does not want
it

8hri M. C. Shah: Already, the Regis-
trar has got powers to just call for
Information.

Shri Jhunjhunwala: No,

Shri M. C. Shah: Yes.

The Central Government have got
t}xe powers to call for any informa-
tion.

Shri Jhunjhunwala: The Central
Government might have got the
power......

Mr. Chairman: Order, order. He
cannot make a speech now. If he
can convince the Minister, it can be
towit. later on. There 5 no bar

If it is accepted in a former clause,

there is no harm in putting it again
in another clause,

Bhri 5. 8, More: He also finds It
difficult to convince us,

Mr. Chairman: Now I will put the
tlauses to the vote fo the House.

There is a Government amendment,
No. 687.

The question is:
Page 108,

after line 7, add:

“(T) I{ any person, not being a
person referred to in sub-section (6),
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having been charged by the
managing agent. secretaries and
treasurers, or Board of nueCtOrs,
as the case may he, with the duty
of seeing that the requirements of
this section are complied with,
makes default in doing so, he
shall, in respect of each offence,
be punishable with fine which
may extend to one thousand
rupees.”

The motion was adopted,

Mr. Chzirman: Now, I shall put
amendment No, 683 to the vote of the
House. The question is:

Page 105, line 20—

after “summarised returns” insert
“from competent officery of the
branch office”.

The motion was negatived.

Mr. Chairman: The question is:

“That clause 218, as amended,
stand part of the Bill”

The motion was adopted.

Clause 208, as amended, was added
to the Bill.

Mr. Chairman: There is Govern-
ment amendment No. 688, The
question is:

Page 107T—
after line 6, add:

“(8) If any person not being a
director of the company having
been charged by the Board of
directors with the duty of seeing
" that the provisions of this section
are complied with makes default in
doing so, he ghall, in respect of each
offence, be punishable with impri-
sonment for a term which may
extend to six months, or with fine
which may extend to one thousand
rupees, or with both:

Provided that no person shall be
sentenced to imprisonment for any
sueh offence unless it was com-

mitted wilfully.”
The motion was adapted.
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Mr. Chajrman: The question is:

“That clause 209, as amended,
stand part of the Bil”.

The motion was adopted.
Clause 209, as amended, was added
to the Bill.

Mr. Chairman: There are three
Gover t d ts, Nos. 309,
289 and 680.

The question is:

(i) Page 107, after line 12, insers
the following as a proviso to
sub-clause (1):

“Provided that nothing con-
tained in this section shall
apply to any insurance or
banking company; or to any
other class of company for
which a form of balance-
sheet has been specified in or
under the Act governing such
class of company”.

(ii) Page 107, after line 16, insert
the following as proviso to
sub-flause (2):

“Provided that nothing contained
in this sub-section shall
apply to any Insurance or
banking company, or to any
other class of company, or
for which a form of profit
and loss account has been
specified in or under the Act
governing such class of tom-
pany.l.

The motion was adopted,
Mr, Chairman: The question is:
Page 108, line 22—
after “this section” insert “and
the other requirements aforesaid”.
The motion was adopted,
Mr. Chairman: The question is:
Page 108—
after line 25, add:

“(B) If any person, not being a
person referred to in sub-section (8)
of section 208 having been charged
by the managing agent, secretaries
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and treasurers, or Board of direc-
tors, ds the case may be; with the
duty of seeing that the provisions
of this section angd the other require-
ments aforesaid are complied with,
makes default in doing so, he shall,
in respect of each offence be punish-
able with imprisonment for a term
which may extend to six months or
with fine which may extend to one
thousand rupees, or with both:

Provided that no person sh#ll be
sentenced to imprisonment for
any such offence unless it was
committed wilfully.”

The motion was adopted.
Mr. Chairman: I shall now put
amendments Nos. 694, 695, 696 and
097 to the vote of the House,

The question is:
Page 107—
omit lines 17 to 20.

The motion was negatived,
Mr. Chairman: The question is:
Page 107, line 22—

Omit “ejther unconditionally or*
The motion was negatived.
Mr. Chairman: The question is:

Page 107—
after line 22, insert:
“Provided that the reasons for

the exemption are recorded in
* The motion was negatived.

Mr. Chairman: The question is:
Page 107,

after line 28, insert:

“Provided that the reasons for
the modifications are recorded in
writing.”

Th_e motion was negatived.
Mr. Chairman: The question is:

“That clause 210, as emended,

stang part of the Bill”.
The motion was adopted,

Clause 210, as ded, was added

to the Bill
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Mr. Chairman: Clause 211. The
Government amendment is No. 691.

The question is:

Page 110—

after line 44, add:

“(10) If any person, not being a
person referred to in su?-sectim
(6) of section 208, having been
charged by the managing agent,
secretaries and the treasurers, oOr
‘Board of directors, as the case may
be, with the duty of seeing that
the provisions of this section are
complied with, makes default in
doing so, he shall i.nmspect_oﬂ
each offence, be punishable wnh
imprisonment for a term wh{.ch
may extend to six months, or with
fine which may extend to one
thousand rupees, or with both:

Provided that no person shall be
sentenced to imprisonment for any
such offence unless it was com-
mitted wilfully.”

The motion was adopted.
‘Mr. Chairman: There is another
emendment No. 698.
The question is:
Page 110—

after line 31, insert:

“provided 'that the reasons for
the exemption shall be recorded in
writing.” )

The motion tas negatived.
Mr. Chairman: The question is:

“That clause 211, as amended,*

stanu part of the Bill".
The motion was adopted.
Clause 211, as amended, was added
to the Bill.
Mr. Chairman: The question is:

“That clause 212 stand part of
the Bill”

The motion was adopted.
Clause 212 was added to the Bill.
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Mr. Chairman; Clause 213. There
is amendment No. 699.

The question is:
Page 111, line 28,—
for “alone” substitute “also”.
The motion was negatived,
Mr. Chairman: The question is:
“That clause 213 stand part of
the Bill".
. The wmotion was adopted.
Clause 213 was added to the Bill.
Mr. Chairman: The question is:

“That clauses 214 and 215 stand
part of the Bill.”

The motion was adopted.

Clauses 214 and 215 were added to
the Bill.

Mr. Chairman: Clause 216. The
Government amendments are Nos. 317
and 692,

The question is:
Page 112, lines 31 to 33—

for sub-clause (4), substitute the
following sub-clause:

“(4) The Board's report shall be
signed by its Chairman if he is
authorised in that behalf by the
Board; and where he is not go
authorised, shall be signed by such
number of directors as are required
to sign the balance-sheet and the
profit and loss account of the
company by virtue of sub-sections
(1) and (2) of section 214"

The motion was adopted.
Mr. Chairman: The question is:
Page 113,

after line 2, add:

“(8) It any person not being a
director, having been charged by

*In sub-clause (9) of clause 211, offence”, were substituted by the
words “any such offencé”, as patent error under the direction of the

Speaker.
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the Board of directors with the
duty of seeing that the provisions
of sub-sections (1) to (3) are
complied with, makes default in
doing so, he shall, in respect of each
offence, be punishable with impri-
sonment for a term which may
extend to six months, or with fine
which may extend to two thousand
rupees, or with both:

Provided that no person shall be
sentenced to imprisonment for any
such offence unless it wag com-
mitted wilfully.”

The motion was adopted,
Mr. Chsirman: The other amend-
ments are Nos. 700 and 701
The question is:
Page 112—

after line 33, insert:

“Provided that the dissenting
‘note or report, it any, <hall be
published along_with it”

The motion was negatived.
Mr. Chairman: The gquestion is:
Page 112, line 42—
add at the end:

“and he can prove that he made
Jdiligent efforts to prevent the non-
-compliance of sub-sections (1) to
(3) and the contravention of sub-
:section (4).”

The motion was negatived.
Mr. Chairman: The question is:

“That clause 21€, as smended,
stand part of the Bill".

The motion was adopted.
«Clause 216, as amended, was added to
the Bill.

Mr. Chairman: The question is:

“That clawse 217 stand part of
the Bill".
The metion was adopted.
«Clause 217 was added to the Bill.
Shri Altekar: With your permis-
slon, I shall tormally move amendment

‘No. 355 as modified, which Govern-
sment are prepared to accept.

1 beg to move:
Page 114, line 11,—

after “furnished with out charge”
insert “and any person from whom
the company has accepted a sum
of money by way of deposit shall,
on demand accompanied by the
payment of a fee of one rupee, be
entitled to be furnished”.

Mr. Chairman: The question is:
Page 114, line 11,—

after “furnished without charge”
insert “and any person from whom
the rompany has accepied a sum
of money by way of deposit shall,
on demand accompanied by the
payment of a fee of one rupee,
be entitled to be furnished”,

The motion was adopted.

Mr. Chairman: There are other
amendment Nos. 611 to 614.

Shri Bogawat: Nobody has moved
them; why waste our time? Nobody
is there; they do not press.

Shri U. M. Trivedi: What is the
harm in putting them: one sentenre
more? )

Mr. Chairman: I shall put all these
amendmenta, .
The question is:

Page 113, line 22—

after “to every member of the
company” insert ‘to every em-
ployees’ delegate”.

The motion was negatived.
Mr. Chairman: The question js:
Page 114, line 7—
add at the end:

“and by all the employees’
g:}e.gates present at the meet-

The motion was negatived.
Mr. Chairman: The question is:
Page 114, line 8—

after “any member” insent “or
employees’ delegate”.

The tion was tived
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wir. Chairman: The question Is:
Page 114,
omit lines 28 to 34.

The motion was negatived.

Mr. Chairman: The question is:

“That clause 218, as amended,
stand part of the BilL"”

The motion was adopted.

Clause 218, as amended, was added to
the Bill

Mr. Chairman: The question is:
Page 114,

in line 51, for the words “to-
gether with” substitute the words
“and of".
The motion was adopted.

Mr. Chairman: There are other
amendmenots. 217 and 218, and also
597

The question is:
Page 114,
omit lines 49 to 52.
The motion was negatived.
Mr. Chairman: The question is:
Page 115, line 1—
omit “or private”
The motion was negn:ip.ed‘
Mr. Chairman: The question ia:
(i) Page 114, omit lines 49 to 52.
(ii) Page 115, line 1, omit ‘“or
private”.
The tion was negatived.
Mr. Chairman: The question is:

“That clause 219, as amended,
stand part of the Bill."”

The motion was adopted,

Clause 219, as amended, was added to
" the Bill
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Mr, Chairman: The -question is:

“That clauses 220 to 222 stand
part of the Bill." :

The motion was adopted.

Clauses 220 to 222 were added to the
Bill.

Mr. Chairman: There are three
amendments to clause 223—702, 703
and T705.

The question is-

Page 116, line 30—
after ‘“retiring auditor” insert:
“except the first auditor or

auditors appointed under sub-sec-
tion (5)".

The motion was negatived.
Mr. Chairman: The question is:
Page 116, line 31.—

for ‘“shall be re-appointed”
substitute “shall be deemed to be
re-appointed without any resolu-
tion being passed therefor”

The motion was negatived.
Mr. Chairman: The question is:
Page 117, line 33, add at the end:

“and the Central Government
shall give the auditor, an opportu-
nity of representing his case be-
fore granting the aforesaid ap-
proval”,

The motion was negatived.
Mr. Chairman: The question is:

“That clause 223 stand part of
the Bill”

The motion was adopted.
Clause 223 was added to the Bill.
Mr. Chairman: New clause 223A.

The question is:
Page 117—
after line 43, insert:

“223A  Notwithstanding anything
contained in section 223, where K
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appears to the Central Government
on the application of either of not
less than one hundred members or
of members holding not less than
one-tenth of the shares issued, that
there is good reason so to do, it
may appoint a duly qualified per-
son to be an auditor of a company
in supersession of or in addition
to an auditor or auditors appointed
by the company in general meet-
ing, for such period and on such
other terms as the Central Govern-
ment thinks fit."”

11817

The motion was negatived.

Mr. Chairman: New clause 224, The
question is:
Page 118—
for lines 4 and 5 substitute “(2)
Within three days of the receipt
of such & mnotice the company

shall send a copy thereof to the
retiring auditor.”

The motion was negatived.
Mr. Chairman: The question is:

Page 118, line T—

after “auditor” insert “within
three days of the receipt thereof”,

The motion was negatived.
Mr. Chairman: The question is:
Page 118, line 10—

omit “unless the representa-

tions are received by it too late
for it to de so”.

The motion was negatived.
Mr. Chairman: The question is:
Page 118, line 9—

after “to members of the com-
pany” insert “and to employees’
delegates”,

The motion was negatived.
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Mr, Chairman: The gquestion is:
Page 118, line §—

omit “(not exceeding a reason-
able length)”.

The motion was negatived.
Mr. Chairman: The guestion is:
Page 118, lines 11 and 12- -

after “to members of the com-

pany” insert “and to employees'
delegates”.

The motion was negatived.
Mr. Chairman: The question is:
Page 118, lines 14 and 15—-

after “to every member of the
company” insert “and to every em-
ployees’ delegate”.

The motion was negatived.
Mr. Chairman: The question is:
Page 118, lines 30 and 31—

omit “notwithstanding that he is
not a party to the application™.

The motion was negatived.
Mr. Chairman: The question is:

‘That clause 224 stand part of the
Bill.”

The motion was adopted.
Clause 224 was added to the Bill
Mr. Chairman: The question is:

" Page 118, in lies 39 to 44—

for the words and figures begiu-
ning with the words “unless either”
and ending with the words “out-
side India” at the end of sub-clause
(1), substitute the words and
figures “unless he is a chartered
accountant within the meaning of

the Chartered Accountants Act,
1849 (XXXVIII of 1949)™.

The motion was adopted.
Mr. Chairman: The question is:

Page 119, sub-clause (3)(b), line
17—

for “officer ur servant” substitute
“officer or employee".

The motion was adopted.



11819 Companies Bill

Mr. Chairman: There are three other
amendments to clause 225—713, Ti4
and 221,

The questiom is:
Page 119, line 18—

after “partner” insert “or a rela-
tive”.

The motion was negatived.
Mr. Chairman: The question is:
Page 119, line 20—

after “company” insert “or to
any officer of the company or any
of his relatives”.

The motion was negatived.
Mr, Chairman: The question is:
Page 119—
after line 46, add:

“(6) Nothing contained* in this
section shall apply to a private com-
pany, unless it is a subsidiary of a
public company”.

The motion was negatived.
Mr. Chairman: The question is:

“That clause 225, ag amended,
stand part of the Bill”.

Tne motion was adopted,
Clause 225, as amended® was added to
the Bill.

Mr. Chairman: The question is:

Page 120, line 28,—
after “proper” insert - “and
audited”. .
The motion was negatived.
Mr. Chairman: The question is:
Pages 120 and 121—

omit lines 38 to 47 and 1to 7
respectively.
The motion was negatived.
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Mr. Chairman: The question is:

“That clause 226 stand part of
the Bill.”

The motion was adopted.
Clause 226 was added to the Bill
Mr. Chairman: The question is:
Page 121, lines 9 and 10—

omit “unless the company In
general meeting decides otherwise™.

The motion was negatived.
Mr. Chairman: The question is:

Page 121, line 10—after “be audited”
insert

“either by the company's audi-
tor or”
The motion was negatived.
Mr. Chairman: The question is:
Page 121, line 18—

after “visit” insert “at the ex-
pense of the Company”

The motion was negatived.
Mr, Chairman: The question is:
“That clause 227 stand part of
the Bill”
The tion was adopt d,

Clause 227, was added to the Bill
Mr, Chairman: The question is:

“That clause 228 stand part of
the Bill”.

The motion was adopted
.Clause 228, was added to the Bill

*In part (a) of sub-clause (2) of clause 225, line2, the word “any” wag
inserted before the word “rules”, as patent error under the direction of

the Speaker,

In sub-clause (3) of clause 225, lines 19 and 37, the word “gervant” was
gubstituted by the word “employee”, as patent error under the direction of

the Speaker.
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Mr, Chalrman: The question is:
Pdge 121, line 37—

add at the end “or any employees’
delegate”

The motion was negatived.
Mr. Chairman: The question is:

" irhat clause 229 stand part of
the Bill.”

The motion was adopted,

Clause 229 was added to the Bill,
Mr. Chairmaa: The question is:
Page 121

in line 41, before the words *“be
forwarded” insert the word “also”. -

The motion was adopted.

Mr. Chairman: There are two other
amendments, The question 1s:

Page 121, line 42—

“company” insert “or its
branch auditor, if any”

The motion was negatived.

Mr. Chairman: The question is:
Page 121, line 42—
after “attend” insert “at the ex-
pense of the company”
The motion was negatived.
Mr, Chairman: The question is:

“That clause 230, as amended.
stand part of the Bill”

The motion was adopted

Clause 230, as ded, was added
to the Bill

Mr. Chairman: The question is:

“That clauses 251 and 232 stand
part of the Bill"

The motion was adopted.

Clauses 231 and 232 were added to
"~ the Bill.

ment amendment No. 576
234

Mr. Chzirman: The question is:
Page 123, sub-clause (7)—

in line 4, after the word “credi-
tor” insert the words “or any othes
person interested”

The motion was adopted.
2 P
Mr. Chairman: The question is:
Page 123, line 7—

after “purpose” insert ‘“or to

manage in a way so as to be
oppressive to any class of share-
holders”

The motion was negatived.
Mr. Chairman: The question is:

“That c¢lause 233, as amended,
stand part of the Bill”

The motion was adopted.

Clause 233, as amended, was added

to the Bill

Mr. Chairman: There is one Govern-

The question is:
Page 123, line 28—

“shares issued” substitute
“total voting power therein™

The motion was adopted,
Mr. Chairman: The question is: _
Page 123, line 27—

for “two hundred members”
substitute “one hundred members”™.

The motion was negatived.
Mr. Chalrman: The question is:

Page 123, line 27—

for “two hundred members"™
substitute “fifty members”.

The motion was negatived.

to use
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Mr, Chazirman: The question is:

Page 123, line 28—

for “one-tenth”
“one-twentieth”.

substitute

The motion was negatived.

Mr. Chairman: The question is:
Page 123, line 28—

add at the end “or by any em-
ployees’ delegate or employees’
delegates holding one-twentieth of
the total voting power computed
by excluding the employees’ rele-
Eates”,

The motion was negatived.

Mr. Chairman: The question is:
Page 123, line 28—

add at the end “or by one-fourth
of the number of employees of the
company who are workmen within
the meaning of the Industrial Dis-
putes Act, 1947 (XIV of 1947)".

The motion was negatived.
Mr. Chairmam: The question is:

Page 123, line 28—

add at the end “or of the
employees’ organisation”.

The maotion was negatived.
Mr. Chairman: The question is:
Page 123, line 31—

add at the end “or by one-fifih
of the number of employees of the
company who are workmen with-
in the meaning of the Industrial
Disputes Act, 1947 (XIV of 1947)".

The motion was negatived.
Mr. Chalrman: The question is:

“That clause 234, as amended,
stand part of the Bill”

The motion was adopted,
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Clause 234, as amended, was add-
ed to the Bill,

Mr. Chairman: The question is:

Page 123, line 35 and wherever it
occurs in this clause—

after “members” insert “or em-
ployees’ delegates”.

The motion was negatived.
Mr. Chairman: The question is:

Page 123, line 35 and wherever it
occurs in this clause,—

after “members” insert “or em-
ployees™.

The motion was negatived.
Mr. Chairman: The question {s:
Page 123, line 41—

after “the applicants” insert “who
are not employees of the com-
pany™,

The motion was negatived.
Mr. Chairman: The question 1s;

“That clause 235 stand part of
the Bill”

The motion was adopted,
Clause 235 was added to the Bil,
Mr. Chzirman: The questien is:
Page 124, line 7T—

after “creditors” insert “mem-
bers".

The motion was adopted,

Mr. Chairman: The question is:
Page 124, line 8—

after “unlawful purpose” insert
“or with intent to defraud, or
evade any obligation towards,
any of its employees”.

The motion was negatived.

Mmr. Chairman: The question is:

“That clause 238, as amended,
stand part ef the BilL"

The motion was adopted,
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Clause 236, as amended, was added
_ to the Bill,
Mr. Chairman: The question is:
“That clauses 237 and 238 stand
part of the Bill”

The motion was adopted.

Clauses 237 and 238 were added to
the Bill.
Mr. Chairman: The question is:

Page 126, sub-clause (6), lines
28 to 35, reletter paragraphs (a)
and (b) as paragraphs (b) and
() respectively; and insert the
following definition as paragraph
(a), namely:—

"(a) the expression ‘officers’, in
relation to any company or body
corporate, includes any trustee for
the debenture holders of such
company or body corporate.”

The motion was adopted.
Mr. Chairman: The question is:
“That clause 239, as amended,
stand part of the Bill.”
The motion was adopted.

Clause 239, as amended, was added to
the Bill.

Mr. Chairman: The question is:

“That clauses 240 to 250 s;tand
part of the Bill"”

Clauses 240 to *250 were added to
the Bill.

Mr. Chairman: We now come to the
next group of clauses—clauses 251 to
322, The House will now take up
clauses 251 to 322, for which seven
hours have been wiocated. Hon. Mem-
bers who wish to move their amend-
ments to these clauses will kindly
hand over the numbers of their
amendments, specifying the clauses to
which they relate, to the Secretary at
the Table within 15 minutes.
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Shri U. M. Trivedl: Are we not
taking this Group in two parts?

Mr, Chairman: Just wait. I shall
announce after 15 minutes the names
of Members who have specified the
amendments which they wish to move
and these amendments will be treated
as having moved subject to their being
otherwise admissible.

Shri- Asoka Mehta (Bhandara): As
regards the splitting of this group, I
beg to make a submission. I suggest
tnat we divide it into two groups,
namely, clauses 251 to 283 and clauses
284 to 322, and that we allot four
hourg for the first group and three
hours for the second group. There 2-
111 amendments in the first group and
94 in the second group.

Shri C. D. Pande (Naini Tal Distt.
cum Almora Distt.—South-West cum
Bareilly Distt.—North): Just the con-
trary; I think the time should be
divided more liberally towards the
second group.

Shri C. C. Shah: The whole of this
group is Indivisible as it deals with
one subject, namely, the directors,
their powers and duties. I think it is
better to keep 1t as one group.

Dr. Erishnaswami (Eancheepuram):
The suggestion is that it should be
split up into two groups but we should
have more ume for the latter group.

Shri C. D. Pande: Yes, the latter is
more important. -

Shri Altekar (North Satara): In
opinion it should be treated as one
group as it deals with the directors
and their powers, which are all inter-

. connected.

Shri K. K Basu: Every part of the
Bill is connected with the other parts’

Shri Asoka Mebta: Regarding the
adjustment of time to be made, in-
stead of four hours and three hours,
you can have it as 3} hours for each
part. And if you want to take all the

*In part (a) of sub-clause 1 of clause 243, line 17, the word “or”, was
added at the end as patent error under the direction of the Speaker.

In part fc) of sub-clause (5) of clause 244, line 32, the word “sub-
elause”, occurring for the second time, was omitted as patent error under

the direction of the Speaker.
278 L.S.D.

-
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[Shri Asoka Mehta]

clauses together. I am perfectly agree-
able, but the only thing is that we
decided at an earlier stage that in
order to facilitate discussion and in
order to enable Members to focus
attention on certain clauses at a time,
we should split it into two groups.

Shri C. C. Shah: You are dealing
with directors as a whole and there
is no other subject dealt with in this
group. If we were considering diffe-
rent subjects, we could divide this
group, but as this is only one subject....

Shri 8. S. More: May we know what
the hon. Minister has to say on this?

Shri M. C. Shah: I am agreeable to
any course that the House may decide,
I think, however, that what Shri Asoka
Mehta says is right. Although the
subject is one, if it is discussed in
stages, it will have a certain amount
of discussion on different clauses. I
also agree with the suggestion of Shri
Asoka Mehta that the time may be
equally divided between the two
groups.

Dr. Krishnaswami: The latter group
18 more important.

Mr. Chairman: There are opposite
opinions on this question. What am I
to do? I think the views of the
opposition. ..

Shri M. C. Shah: I have no objection
whether it is divided into two groups
or taken as one group:
concerned with the total time of seven
hours.

Shr1 C. C. Shah: If we take it as
one group, the time that is taken by
a Member will be a little longer be-
cause the same Member has to cover
all the different clauses. It may be
more convenient if each Member can
be given a little more time than split-
ting it into two groups.

Shri U. M. Trivedi: That is the
reason why we want to split it into
two groups. Otherwise it will be very
difficult and there will be overlapping
in some cases.
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Shri C. C. Shah: But there are also
great incon?eniences.

Shri U. M. Trivedi: Shri Shah, the
real spokesman, has not followed me.
At one stage we only discuss the
directors and at another stage we dis-
cuss the board. At the stage where we
start with the board, we can have a
new group and no harm will be done
1f we split it up. It will amount to the
same thing as we are not going to
extend the total time.

Shri B. R. Bhagat: But the board
is not in another chapter; it is dealt
with in the same chapter.

Shri Bansal (Jhajjar-Rewari): If
you accept that these clauses will be
discussed in two parts, the amend-
ments of those Members which are
given notice of today even to the latter
part should be accepted as moved.

Dr. Erishnaswami: But tomorrow
also amendments can be moved.

Shri Bamsal: My submission is that
they should be taken as moved even
if they are given notice of today.

Mr. Chairman: Is it Shri Bansal's
point of view that all the amendments

to the whole group, that is clauses 251
to 322, should be moved first?

Shri Bansal: I am submitting only

with respect to myself that I have

tabled my amendments to those clauses
which come later on, that is, clause
284 onwards and that my amendmems
should be treated by the House as
moved because I may not be here
tomorrow. The discussion goes on till
day after tomorrow.

Shri K. K Basu: I have no objec-
tion but that will be a very dangerous
practice that whatever amendment
stands in his name should be taken as
moved.

Shri Bansal- After all, it has been
definitely mentioned in the Order
Paper that seven hours will be given
to this one group.

Mr. Chairman: If you are absent
tomorrow and you move it now, how
will you support it in the House?
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Shri Bansal: It will continue day
after tomorrow, 23 hours will be
laken today and 2% hours tomorrow
and there will still be time.

Pandit Thakur Das Bhargava:r In
that case there will be difficulty with
those who have given their amend-
ments today. I do not want that the
amendmeént of Shri Bansal should not
be allowed to be moved; it may be
allowed to be moved.

Mr. Chairman: Shri Bansal may
authorise or ask some hon. Member
to_table the same amendments which
he has and then they will be moved.

Shri C. D. Pande: When this time
table was made out, these clauses
were in one group. At the eleventh
hour the grouping is being split
into two. Those who have given
their amendments already at the
Table should be supposed to have
moved them. Either do not change
the time table or if you want to
change it this facility should be
allowed.

Mr, Chairman: If you ask another
hon. Member to table the same amend-
ment, he can move it.

Pandit Thaknr Das Bhargava:
Those Members who want to move
them today may be allowed to do so
and in respect of those who have given
notice of amendments they will be
allowed to move them. What is the
difficulty?

Mr. Chairman: That is objected to
by some people.

Pandit Thakur Das Bhargaya:
Notice of the amendment should be
given one day earlier.

Shri Asoka Mehta: It is on this
issue that Shri Kamath had ultimately
to go out of the House.

Shri C. D. Pande: In case you
approve of Sphtung this, the latter
part is more important and more
persons are interested in it. The {ime
therefore for that part may he fixed
ps four hours.
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Mr. Chairman: There is difference
of opinion on this point. The solution
at least for the present js that those
Members who may not be here to-
morrow may just ask some other
Members to table the same amend-
ments. Later on whatever is decided
by the Speaker will be the general
rule.

Shri C. D. Pande: I wag referring
to the allocation of time.

* Shri K. K. Basu: We do not approve
of it.

Shri Altekar: Three hours for the
first and four hours for the second

part.

Shri C. C. Shah: The first group
includes the question of proportional
representation. I understand there
are many Members anxious to speak
upon that also. We are sitting one
hour late tomorrow, I understand.

Some Hon, Members: No, no.
Shri Tulsidas: We are not.

Mr. Chairman: Let it be equally 3}
hours. The first group will now be
discussed: clauses 251 to 283.

Shri Bansal: T would like to know
under what standing order I am being
debarred from moving my amend-
ments because I think it is the right
of every Member to move the amend-
ments as soon as a particular Bill is
being taken jnto consideration and
inasmuch as these particular clauses
were to be taken into consideration
in one group today as seven hours
were allotted, I wish to move my
amendments to clauses 284 to 293 and
I would very much like to know under
what standing orders I am debarred
from moving my amendments?

Mr. Chairman: I think the House
is taking up clauses 251 to 283. It has
been settled by mutual arrangement
that these clauses will be discussed
first and after these the latter group
will come up. Until the clauses them-
selves are before the House how can
any amendment be moved? What is
the objection of my friend in accept-
ing my suggestion? Some hon. Mem-
bers are objecting to it. In order to
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obviate the difficulty, I suggested this
course. Later on when the Speaker ls
here the House may decide the general

procedure.

Shri Bansal: I am absolutely in
your hands. I was only suggesting
that it is not against the rules at all
it a Member wished to move the
amendments to all the clauses which
were supposed to have been moved,

Mr. Chairman: Is it the point that
once a Bill is introduced, any Mem-
ber can move his amendment at any
stage even if the particular clause is
not before the House?

Shri Banpsal: Yes, Sir-
Mr. Chairman: I do not think so.
Clauses 251 to 283

Shri M. C. Shah: I take jt that 3}
hours have been allotted to each group
and that clauses 251 to 283 will be
taken up first. That is settled.

My amendments are 656, 657, 658,
358 and 659 to clauseg 266, 267, 268,
279 and 283 respectively. I shall move
the others later on. There are five
amendments to these clauses. By these
amenaments to clauses 266, 267 and
268, the words “managing director”
are being substituted by “managing or
whole time director”. The explanation
is that whatever is applicable to the
managing director must be equally
made applicable to the wholetime
directors.

[Mgr. DePUTY-SPEAKER in the Chair]

By amendment No. 659, in sub-

clause (1) of 283, after the word
‘director’ the words ‘mot being a
director appointed by the Central

Government in pursuance of section
407" are inserted. The explanation is
this. It is obvious that a director
appointed by the Government in pur-
guance of the special power taken
under clause 407 should not be
capable of being removed by a resolu~
tion of the company in a general
meeting and this amendment is to
make that clear. Amendment No. 358

1 SEPTEMBER 1955

Companies Bill 1832

seeks to substitute ‘attained’ for ‘com-
pleted’ occurring in clause 279; that
is only to set right a grammatical
error. These are the amendments of
the Government,

Shri Sadhan Gupta (Calcutta South-

"East): We have a numbper of amend-

ments to this group of clauses and I
shall only deal here with some of the
mere important principles which we
seek to introduce through our amend-
ments. I shall, therefore, not - take
much notice of the minor amendments
which we have moved—amendments
by way of drafting changes, by way
of introducing a small imprqvement
and so forth.

The first principle or the main
principle we are seeking to introduce
is regarding the employees’ participa-
tion in the board of directors, the
prohibition of tax-evaders from acting
as directors and introducing a number-
cum-size basis for the limitation of
the number of directors.

An Hon. Member: What is your
amendment?

Shri Sadhan Gupta: [ shall come to
each amendment as I proceed to each
subject. I shall now refer to some of
the amendments that we have sug-
gested regarding the appointment of
additional directors and about non-
rotational directors. Since they are
relatively minor matters I might dis-
pose of them at the very first instance.

Regarding the proportion of non-
rotational directors to rotational
directors we suggest a proportion of
3/4 and 1/4 instead of 2/3 and 1/3—
our amendment number 739. This Biil
seeks to provide that the managing
agents should have the right to appoint
directors or nominate directors in the
quota which is outside the directors
who will retire by rotation, This quota
we want to reduce by increasing the
number of directors who will retire
by rotation. We also think that it is
necessary to make a larger proportion
of directors who will retire by rota-
tion. Therefore, we have provided that
out of the total number of directors
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4§ will retire by rotation and }
will not retire by rotation. So, the
managing agents will have the right
t0 nominate their directors only
from out of that quota.

Another relatively minor point is
regarding share qualification. We sug-
£est in our amendment number 768
that a share qualification of not more
than Rs. 500 should be provided for;
instead of Rs. 5,000 provided for in the
Bill we suggest substitution of
“Rs. 500”. This is only to establish the
principle that money is not everything
in determining the right to act as a
director. If you want monetary interest
in the case of a director it is sufficient
to insist that he will have Rs. 500 and
you should not provide for more; be-
cause, if you provide for more you
may shut out able, but not so rich,
persons from being directors of com-
panies.

The more important—and I think
the most important—amendment from
our point of view is the amendment
by which we seek to enable the
employees to participate in the manage-
ment of companies by having their re-
presentatives in the board of directors.
We have suggested the inclusion of a
new clause 254A by our amendment
No. 741. This clause reads like this:

“254A, Election of Directors by
Employees—(1) The employees of
a company who are workmen with-
in the meaning of the Industrial
Disputes Act (XIV) of 1947, shall
elect by secret ballots _from
amongst themselves, one director
or a number of directors equal to
one-fourth of the total number of
dirertors, whichever number is
Ereater.

(2) A director elected under sub-
section (1) shall hold office—

(a) if elected before the statu-
tory meeting from the date of such
meeting to the day previous to the
date on which the annual general
meeting is held; and

(b) if elected before any annual
‘meeting, from the date on which
such annual general meeting is held
till the day previous to the date
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on which the next annual general
meeting is held.

(3) the said employees shall at
any time be entitled to elect such
number of directors as may be
necessary to make the number of
such directors equal to the fourth of
the total number of directors, and
shall elect such directors when
additional directors are appointed
under Section 259."

Now, Sir, I need not repeat at
great length what principles are in-
volved in this clause. It has been
accepted, as a matter of principle, "I
may say, by Government and by
political parties alik= that we want
employees’ participation in the mana-
gement of companies; that the em-
ployees have an interest in the
companies and that the employees
are in the position of partners with
the enterpreneurs of companies.
Therefore, it is in the fitness of
things that we give them some
opportunity to participate in the
management in some way or other. 1
had thought that the best scheme would
have been to let them participate at all
levels: at the plenary level by electing
delegates to the general meeting as well
as at the level of the board of directors
by taking actual part in the manage
ment, My amendment regarding
participation through the general meet-
ing has not been accepted but that does
not bar the acceptance of my emend-
ment by way of enabling them to
participadg in the management
through the board of directors
There have been several objections to
my scheme for allowing them to parti-
cipate through the general meeting but
I believe no such objection will occur
with regard to this scheme and
emplyees should be entitled io parti-
cipate in the management through re-
presentation in the board of directors.
The scheme I have suggested is that
the employees should elect 25 per cent
from amongst themselves to the board
of directors. This 25 per cent, as I
have explained on a previous occasion,
is a well accepted proportion and al-
though I personally feel, although my
Party feels and although, I think, many
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of us on this side of the House feel
that the employees are entitled to a
much larger participation, yet, since
this is a widely accepted percentage,
therefore, we, for the time being, put
our own ideas in the background and
take the line of least resistance.

That is the principal amendment we
suggest to this group of clauses. This
is a scheme which is extremely im-
portant for the employees, because,

through the management the em-
ployees will be able to
better their lot in many

ways. We know that ihe difficulty
which the employees face in getting
their dues from the company is due to
the fact that they are ignorant about
the state of accounts of the ccmpany.
They have to accept what the company
tells them about their state of their
accounts. That is not a very happy
state of affairs. Often the companies
present & very false picture of their
position to their employees and the
employees are left with no way
of verifying or refuting the same.
If they have to adopt any way
which is a clandestine way, that
is fraught with very great danger. I
have conducted a case in a particular
_tribunal and there a particular com-
pany had pleaded incapacity to pay.
There was irrefutable proof in the ac-
count books of the company that the
company was diverting a lot of
resources to the personal purposes
of people in authority in the com-
pany. But that could emot be
proved without producing the account
books. The company refused to pro-
duce ,the account books. What the
employees had to do was to clande-
stinely take a photographic copy of
the accounts and submit it. That was
submitted before the tribunal, accepled
in evidence, butsubsequently the com-
pany applied for their dismissal under
Section 33 and got the permiasion to
discharge thé employees concerned.
That shows the anomaly of the whole
position. If the employees are
amssociated in the manapement thev
can orove through their repesenta-
tives in the management what the
state of accounts is and thereby
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they can induce tribunals to award
better emoluments to them. Apart
from tribunals, it is good for
employees to know the state of
accounts. Then they are in a betier
position to bargain for themselves.
There is also a most important question
of principle involved, namely the
question of translating into praec-
tice your idea that the employees
have an interest in the concern, that
the employees are partners in the
concern. That is the most important
principle to be borne in mind.

The second important principle which
I suggest is the auestion of limitation
of directorships by number as well as
by size. We have sought to provide in
this Bill that a director can be a direc-
tor of twenty companies. I do not see
how a director can possibly efficiently
manage twenty companies. If you
accept the position that a director
may be allowed to earn remuneration
out of twenty companies without doing
anything at all that is understandable.
But if we accept the position that a
director should be in a position to
render real service to every company
in which he is a director, then 1 do not
see how a human being can serve
twenty companies. There is no getting
away from the fact that beyond a
number, directorships as respects com-
panies which are beyond the number
which a director can manage must be
in the nature of sinecures and there is
no doubt if a man is allowed to be a
director of twenty companies, about 15
of them will be sinecures. Dc we want
sinecures, or do we want efficiency
among the directors? If we want
efficiency, I think five or at most
ten companies is sufficient and we have
submitted a.number of amendments to
that effect, for limiting the number tc
five or ten. But more important still
is that you should not have your eye
only on the number of companies that
a person directs; you must also look
to the size of the companies. A person
may be a director of twenty small
companies. That ig not very danger-
ous as regards that aspect of concentra-
tion of wealth. We have to consider
the question of efficiency as well as
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the question of concentration of
economic power and concentration of
wealth. Now by managing twenty
small companies a director may suffer
in efficiency, but it is not dangerous
as respects the aspect of concentration
of economic power or concentration of
wealth. But the danger comes in his
being allowed to manage even three or
four big companies. Therefore, the
scheme we have suggested is that di-
rector should manage five or ten com-
panies at most provided, as stated in
our amendment No. 775, if a person
holds office at the same time as director
of more than one company, the number
of companies shall be such that the
block capital of all such companies
shall not in the aggregate exceed Rs.
10 crores. Our scheme is that if one
is a director of one company, the com-
pany may be as big as can make it.
We have up to now no scheme in hand
to regulate the size of one parfjicular
company. Of course, there are
dangers in it. One company may, in
the name of expansion, extend into
other ventures. That will have to be
watched and if that kind of tendency
becomes alarming it must be checked.
But subject to that in a legitimate
field of expansion one company may
extend to a big size; it may extend
even beyond Rs. 10 crores and there
is no harm in directing ‘that particular
company. But when you have a
mulliplicity of companies, you must
limit the size of block capital, because
block capital is the surest index of the
size of the company, the surest index
how much economic power, how much
wealth it can give to its directors.
Therefore we propose this scheme:
mstead of limiting by numbers alone
we must try to limit by number cum
size of the undertakings.

Therefore, our scheme would be that
a director would be enabled to be a
director of five or ten companies at
most but if any of these companies has
a block capital of more than Rs. 10
crores, then he can manage only one
company, or more than one company
which is within the block capital of
Rs. 10 crores. He cannot manage the
excess, even if it is less than five.
That is the scheme we propose &nd
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which we commend to this Hcuse for
acceptance.

Now the last, but not the least, im-
portant principle which we seek to em-
phasize in this connection is regard-
ing the prohibition of tax evaders ac-
ting as directors of companies. Now in
the group of clauses from 197 to 207.
I had proposed a similar provision for
debarring persons from managcment,
promotion and formation of companies
who were found guilty of evading
taxes. I remember, the Finance
Minister while I was propounding my
principle, had asked me the number
of my amendment, but I find that in'
his reply he has no: dealt with it at
all.  Ido not know what it is. I had
met practically the same fate in connec-
tion with the State Bank Bill. At
that time the Deputy Finance Minister
said that he could not accept it because
as he put it it was difficult to deter-
mine who was or who was not a tax
evader. I pointed out last time that
it was not really aifficult because the
scheme is there in concrete terms. But
even after that I have not had anv
reply from the Finance Minister, I
do not know what it is. s it a
matter of contempt? Is it a matter
of oblivion, or is it a matter of keeping
convenient silence? ‘This is a matter
that requires an answer very urgently.
What is our softness to tax-evaders?
Why should we not acceot the principle
that a person who has been found
guilty by a competent court or tribunal
of having evaded taxes will not be
allowed to manage business under-
takings? As I explained on the pre-
vious occasion—and I want to em-
phasise it again—that this is a mani-
fold evil, This creates a number o
evils. In the first place, it gives the
person concerned further opportunity
to evade taxes. In the second place,
it shifts the burden of taxation on the
honest section of the country and it
particularly hits the pourer section of
the country. Why, in spite of all that,
we are soft to tax-evaders? I would
expect the Minister to give a reply to
it. Is it because the Government
thinks that tax-evaders are essential
for the purpose of success of our enter-
prises? Is it because the Government
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does not think that the tax-evaders
deserve so harsh a treatment? What
i it? If either of them be the
reason,—in any case—] would expect
the Government to give a reply of
course I would not expect the Govern-
ment to give a reply if it thinks that
it should please the tax-evaders for
the next elections. But, if itis a
matier of policy of the Government
that tax-evaders would be tolerated in
business, that tax-evaders should be
treated leniently, then, 1 would expect
the Government to give a reply. The
provision I have sought to introduce
regarding tax-evaders is by my amend-
ment No. 746. By that amendment I
have sought to introduce a clause,

272A which runs thus:

“272A. Prohibition of appoint-
ment of tax-evaders as directors.—
(1) No person who has been found
guilty by any Court or Tribunal
or other competent authority of
evading any tax payable by him,
shall be appointed as a director
of any company.

(2) Any person, on being found
guilty as aforesaid shall forth-
with vacate the office of a director.

(3) In the case of a person who
has been found guilty as zforesaid
before the commencement of this
Act, the provisions of sub-section

(2) shall apply as if he had
been found guilty as aforesaid
at the date of commencement of
this Act.

(4) This section shall apply pot-
withstanding any want of jurisdic-
tion in the Court or Tribunal on
account of any technical defect in
its constitution or composition.”

Here, the class of persons is clearly
defined and the effect on their being
appointed as directors is clearly stated
and the forum which has to decide
it is clearly stated. I want the
Government—and I think it is a pri-
vilege I can claim lo know from the
Minister—to say what their attitude
is, and why he objects, or why he
does not want to accept this kind of
provision which I think is & very

+1 Ament
r am

1 SEPTEMBER 1855

11840

Shri Asoks Mehta: I would like o
make a few observations on clauses
264, 274 and 277. 1 would also like
to explain my two amendments, 2z4
and 232, and I would like to support
some of the amendments that have been
moved, particularly, amendment Nos.
737, 738 and 380 which deal with the
workers’ participation in the manage-
ment. Amendment Nos. 227 and- 550
deal with the proportional representa-
tion and amendment No. 102 deals
with the number of directorships that
a director may hold.

As far as the workers' participation
in the management is concerned, this
amendment may be brought in, te
clause 251 or to clause 254 or to clause
264. As a matter of fact, amendments
have been given by Members to all
these clauses. There is no doubt that
there is widespread desire that in this
Bill there should be provision for the
inclugion of the representatives of fhe
employeeg on the board of dirertors.
This particular suggestion has been
discussed in this House in. the course
of the debate om this Bill over and
over again. I have no desire to take
your time by repeating the arguments
tbat bhave been put forward. As a
matter of fact, sur case was ably
summed up by the Finance Minister
himself the other day in the
course of the reply to the discus-
sion. The FKinance Minister has
made it clear that he is not averse
to this suggestion. The Labour
Minister has himself sponsored
this suggestion. The Prime Minister
has blessed the idea and I find
that there is nothing new in it.
As a matter of fact, I find. from the
report of the Economic Programme
Committee which was appointed by
the All-India Congress Committee in
1947 and which gave itg report in
1948—a Committee which was presid-
ed over by no less a person than the
Prime Minister himself- that one of
the rarnmmendations of the Committee
is that “stableand friendly relations
should be established between labour
and capital through increasing asso-
ciation of labour with management
and industry and through profit-sha-
ring”. I further find that the All-
India Congress Committee, in the

_Companies Bill
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course of an important resolution
passed in 1947—it was known as the
resolution on Congress objective
after the realisation of political inde-
pendence—said:
“In the case of industries, which
in their nature must be run on a
large scale and on centralised
basis, they should be so organised
that workers become not only co-
sharers in the profits but are also
increasingly associated with the
management and administration
of the industry.”

This was the Congress Party's
policy, the policy of the ruling party,
enunciated authoritatively as early as
1947 immediately on the achievement
of political freedom. Eight years have
gone by and I am not able to under-
gtand why the Finance Minister says
that we must wait before any amend-
ment of thig nature can be accepted
and incorporated in this Bill,

As a matter of fact, progressive com-
panies have already adopted this
kind of provision. In this city itself,
‘the Delhi Cloth Mills has already a
provision for electing two directors,
representatives of the employees, on
the board of directors. Lala Sir Shri
‘Ram is an outstanding businessman
and he has found that inclusion of
workers’ representatives is not only
good social work but also better busi-
ness. I would like to point out that
those of us who are demanding wor-
kers' participation or workers' re-
presentation on the board of directors
fully realise that this is merely the
beginning. This is just the thin end
of the wedge because workers’ parti-
cipation in the management cannot
“be completed: it merely begins with
the introduction of employees as
directors on the board. The indus-
trial democracy that we envisage, not
only on this side of the House, bu
it the pronouncements of the Con,
Party are to be believed—and I would
like to believe them—on all sides of
the House, admits what Professor
G, D. H. Cole has called “encroaching
control” by workers. This is the
" beginning, " and I would like my
- friends, Shri Somani and Shri Tulsi-
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das, to realise that this is merely the
first step of the encroaching control
that we would like the workers and
the employees to exercise over indus-
try, so that in course of time, our capi-
talists friends may become as. redun-
dant as tail has become to the human
beings today..

The next clause on which I would
like to say something is clause 274.
There are two sets of amendments to
this clause. One is the amendment
moved by me which wants that all
directors should be elected by propor-
tional representation. The other is
the amendment moved by my friends
Shri Moraka and Shri Nathwani,
where they say that those directors
who retire by rotation only need be
elected by proportional Trepresen-
tation. I would like to support both
these amendments. Naturally, I pre-
fer mine, b I am opposed to
the managing agency system root and
branch. But in case my amendment
is not to be accepted, I would com-
mend to the House the amendment
moved by Shrl Moraka and Shri
Nathwani. As far as proportional re-
presentation is concerned I believe
nothing more can be added to the
very lucid exposition of the subject
which was made by Shri Govind
Ballabh Pant twenty years back. I
would only quote one sentence from
his speech, which has been quoted al-
ready on the floor of this House
namely, that “proportional represen-
tation is a necessary reform to improve
the industrial mechanism of this coun-
try” So, in order to Iimprove
the industrial mechanism of this coun-
try, it is necessary that we have pro-
portional representation for the elec-
tion of directors. It is true that we
have introduced a number of changes;
we have brought about some reforms
in the Company Law after the speech
that was made by Shri Govind
Ballabh Pant, but none of these re-
forms has materially weakened the
force of his arguments. I would still

. like to invite the attention of this

House to the moving peroration of
his speech, which has been quoted
profusely by the Bombay - Share-
holders’ Association. Shri Pant ended
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his famous contribution to the discus-
sion of 17th September, 1936, with

the following appeal.

“l appeal to the hon. Members
of this House to rise above preju-
dice, to think of the skeletons that
are walking all over this land and
devise means by which some wealth
may be produced, so that those
who are starving may get at least
one meal a day, if not two.”
Evidently, in the mind of so disting-

uvished a colleague of ours as the
Minister of Home Affairs, there is a
direct relationship between increased
production in the country and propor-
tional representation. Sir, I shall not
try to repeat the brilliant arguments
that he has given to sustain his case.
I am only sorry that, because he is on
the Treasury Bench, the responsibility
of piloting this amendment has been
thrown on younger and less experienc-
ed shoulders. It would have been
matter of real satisfaction to all if he
had been able to sponsor his own
amendment.

The Bombay Shareholders’ Associ-
ation, as $ou will find from this memo-
randum submitted by the Association
to the Government of India in May,
1949, extensively quoted from the
speech of Shri Govind Ballabh Pant
and recommended to the Government
that proportional representation be
adopted. I am told that on this oc-
casion also, the Bombay Shareholders’
Association has reiterated that belief
in proportional representation. If I
am wrong, the Finance Minister will
correct me.

I would like to point out that it is
necessary to have proportional repre-
sentation because. in the modern
world, those who are in charge of
management are able to retain their
control with only a small holding. 1
would like to invite your attention
and, through you the attention of the
Finance Minister, to the chart that

is given on page 126 of professor ,

Mund’s recent publication. Govern-
ment and Business. This chart, as
you will see, gives us the position in
the U. S. A. regarding ownership and
control in the 200 largest corporations,
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by assets. What is the position in
200 largest corporations in the US.A.?
With a very small holding, the mana-
gement is able to control the other
shares, without important ownership
or through various other devices.
With a very limited holding, it is able
to maintain its control over these huge
giant concerns and even when the
minority ownership is substantial, as
you will find in chart 13 of this book,
minority ownership does not find any
kind of representation. It wag be-
cause of this experience that propor-
tional representation was accepted in
the U. S. A, We are likely to have
similar kind of difficulties here and
therefore it would be better if we in-
troduced proportional representation.
It is not enough to make it permissive;
it will have to be made obligatory. I
am giving you a supporting reason for
that. We have already adopted clause
76 where provision is made for share
purchase schemes, John Harper in his
recent exhaustive study of the subject
in his book Profit sharing in practice
and Law has suggested two alternat-
ives. One is Employees Share Scheme
and the other is Share Purchase
scheme. We have preferred share
purchase scheme in clause 76, which
we have already adopted. In discuss-
ing these schemes on page 212, the
learned author argues as follows:

“The special rights usually re-
late to the election of one or more
employee directors by the holders
of the employees’ shares, each
such holder having one vote for
each such share”

The employees shareholding will be
meaningful only if the employees have
the opportunity of electing their own
directors. I would like to cite as an
instance the case of the Scindia Steam
Navigation Company, with which my
friend Shri Tulsidas has been emi-
nently associated even since its incep-
tion. There are 45 lakhs of shares in
this company and the total capital is
Rs. 9 crores.: The total wage and
salary bill of the company comes to
Rs. 3 crores, There are 11 trade
unions in that company among the
eriploveeg sud I am connected directly
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or indirectly with a majority of these
trade unions. It may be possible
for me to pursuade the employees
to buy shares and take advantage
of the facilities that are being
offered under clause 76. Suppose
they accept my advice and are able
to buy shares worth a crore or a crore
in proposing in an ad hoc manner this
and a half of rupees, which means that
they will have 5 to 8 lakhs of share.
What will they do with 5 to 8 lakhs of
shares? Even when they have 5 to B
lakhs of shares, they will not be able
to have a director, because Tulsidas-
bhai and his prominent colleagues
hold so many shares directly or in-
directly that it will be impossible for
the employees who would have pur-
chased those shares to get any kind
of representation on the Board of
Directors. By adopting clause 76, we
have opened the door to the employees
having a stake in the fortunes ol the
company.

But, the stake will be limited only
to shareholding. No higher stake will
be possible unless proportional repre-
erntation is introduced. Shri C. C.
Shah told me that he is one of the
smaller shareholders in that e 1y.
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UK., I believe the concentration is
even less. In Germany, as I had
pointed out last time, the legal bar is
at 10 directorships. Nobody can hold
more than that. In India, the con-
centration has been growing very fast.
I had made a study of the subject,
which was published in a‘book form
some time back, and there I had shown
that 500 important industrial concerns
of our country in 1939 were managed
by 2,000 directors, of whom 850 held
2,000 directorships, with an average
of 2-33. Beventy of them held 1,000
directorships, with an average
of 14°20;, 10 of them held
300 directorships, with an
average of 30. In 1949, when
more or less the same group was sur-
veyed once again by me, this was
what I found. There were 1,013 per-
sons holding 3,728 directorships of
whom 932 had 1,885 or2 directorships
per head; 61 held 1,038 directorships
with an average of 16 and 20 held
B05 directorships with an average of
40. The top directors had increased
from 10 to 20 and their per head
directorships had increased from 20
to 40. In this country, this particular

It may be possible for the employees
and small but able shareholders like
him to combine together and perhaps
offer a list of directors which may be
different from the list that may be
offered by my hon. frind Shri Tulsidas
and his eminent colleagues. That will
be impossible unless there is propor-

tional representation. Is it ever possi-

ble, is it likely that a big company
like the Scindia Steam Navigation
Company of its own volition will intro-
duce proportional representation?
All the changes that we are suggesting
will not bear the fruit that we want
unless proportional representation is
accepted.

Ir M

Lastly, I would like to say some-
thing on clause 277, where we have
tried to fix a limit on directorships
that a director can hold. In the
United States of America, I find that
340 directors hold 2,220 directorships.
The average comes to—these are top
directors—about 7 per head. In the

di has gone very deep and it is
useful to place some kind of limit on
it. And I therefore welcome the
clause. But, I do not think that the
limit of 20 is a proper limit.

In this connection, I would like to
point out that this limitation appears
to be without any kind of an integra-
ted understanding behind it. If the
Finance Minister will forgive me for
saying that, it seems to be a kind of
an ad hoc decision.

The Minister of Finance (Shri C. D.
Deshmukh): Token.

Shri Asoka Mehta: Its is a kind of
an ad hoc decision and I shall try to
explain what I mean. Every country
has a certain governing philosophy. I
know the Finance Minister every time
wants to dismiss us by calling us
doctrinnaire. Can there be a pattern
unless there is a purpose? Patterns
emerge only when they are linked up
and only in so far as they are linked
up with purposes. What are our
purposes? Even in a capitalist society,
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there are structural differences.
1 find that Germany favours carta-
lisation and no new business can be
opened without the approval of the
existing firms. In the U.S.A, the ac-

cept is on free competition and free’

entry. In the US.A., the Finance
Minister knbws very well, in order to
have this kind of free competition and
free entry, two enactments are there:
4he Sherman Act of 1890 and the Clay-
ton Act of 1914, Section 8 of the Clay-
ton Act has something very interest-
ing to say on the subject of director-
ships and I would like to invite the
attention of the hon. Finance Minister
to the book by Messrs. Anshen and
“Wormuth, Private Enterprise and pub-
Jic Policy. On page 103 of this book,
#his is what is said:

“More important, this section
(section 8 of the Clayton Act)
forbids any person to be a direc-
tor of two or more corporations,
any of which has assets exceeding
41,000,000 if such businesses are
competitors, so that the elimination
of competition between them would
be a violation. of the antitrust
laws."” .

Then, they proceed further to point
out how the Clayton Act does not go
far enough. - This is what is said:

“Unfortunately, section 8 is too
narrowly framed to accomplish its
purpose. It permits an officer of
one corporation to serve as direc-
tor of a competing corporation.
And it contains no provision deal-
ing with indirect interlocks or
with wertical interlocks. An in-
direct interlock occurs when each
©of two competitors has a director
“on the board of a third corpora-
tion. A vertical interlock occurs
when a corporation has a direc-
tor on the board of a supplier or
a customer of the corporation.”

But, Shri Tulsidas may perhaps
dismiss this as merely the outpourings
©of a professor. I would like to sub-
stantiate what Ihave to say by, with
your permission, a quotation from a
far more exalted authority and that
is the Federal Trade Commiseion of the
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U.S.A. There is a philosophy behind
it. That this philosophy is not worked
out by the U.S.A. is unfortunate. But,
in this country at least, let there be
some kind of relationship between
the philosophy that we hold and the
provisions that we make here. With
your permission, I would like to read
this extract which is wvery relevant,
but which is a little long. This is what
the Federal Trade Commission has ito
say:

“(1) Interlocking directorates
between competitors, whether on
a direct or an indirect basis, tend
to limit or to eliminate competi-
tion between the competing con-
cerns. (2) Interlocking relations
between companies in the same or
in closely related industries, but
not in competition with each other,
may forestall the development of
competition which otherwise would
come from normal expansion of the
list of products which they manu.
facture. (3) Interlocking rela-
tions between companies that face
similar problems, for example, the
large integrated oil companies or
between companies in an industry
and financial institutions that are
broadly interested in that industry
or in related industries, may give
rise to communities of interest and
create a united front against any
who threaten habitual relationships
or established pre-eminence.”

I would very much like to invite the
dttention of the Finance Minister to
this particular sentence:

“.....may give rise to communi-
ties of interest and create a united
front against any who threaten
habitual relationships or establish-
ed pre-eminence. (4) Vertical in-
terlocks may reach back to com-
panies from which important sup-
plies come and thereby evoke pre-
ferential treatment in the distribu-
tion of materials in short supply.
(5) Vertical interlocks may reach
forward to companies that consume
or distribute the products of
another and thus create preferen-
tial access to market outlets. (6)
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Interlocking relations between
manufacturing corporations and
financial jinstitutions especially
banks and insurance companies,
may establish a type of vertical
relation that assures adequate
credit to favoured companies and a
withholding of credit and capital
from their competitors. (7) Inter-
locking relations may give expres-
sion to an underlying ovmersﬁip
interest and may involve nothing
more than a desire to protect an
investment.”

These are the dangers that have
been pointed out by the Federal Trade
Commission, the governing body in
the US.A. I am afraid the Finance
Minister has not taken into his focus
these various aspects of interlocking
in proposing in an ad hoc manner this
limitation of 20 directorships. In this
country, as the Finance Minister knows
well, and as you are also aware, Sir,
big businesses have got their own
banks and. their own insurance com-
panies and through these banks and
insurance companies they are able to
exercise a tremendous amount of con-
trol on our industrial economy. That
is the reason why I characterised them
as our industrial oligarchs. These
oligarchs exist and through this kind
of interlocking they are able to have
a tremendous amount of hold on our
economy. Through this Companies
Bill, we have got to weaken that hold.
I do not know—I was not a Member
of the Joint Committee—what has
taken place in the Joint Committee.
But, I read out to the House, with
your permission, the evidence that
was given by Shri B, M. Birla before
the Joint Committee where he had
said that the business community in
India is proud of interlocking. It is
this pride, a pride with all the conse-
quences that follow from it, which
have been listed in 7 categories by the
Federal Trade Commission of the
US.A., that has to be watched and
that has to be countered.

And my contention is that the
Finance Minister has not gone deep
Into this. He has merely, in response
to a claimant demand, put some kind
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of ceiling on the directorship that are
to be held, but the inter-relationship
has not been fully examined, and the -
result will be that you may put a
lid somewhere, but you will not be

controlling the setting muldrm'-
underneath,

Shri U. M. Trivedl: I want to con-
centrate my remarks on certain amend-
ments which I have moved to clauses:
265, 273, 279, 280 and 282.

My main criticism is with reference’
to this disqualification clause. It is
quite true that we are trying to raise
the level of our businessmen and 'n¢
trying to raise that level, we have to
put certain restrictions on, those who
want to hold that responsible position
of trust so far as the shareholders are
concerned. And it is with that end in
view that clause 273 provides that a
person shall not be capable of being
appointed director of a company if he
has been convicted bya Court in India:
of any offence and sentenced in respect
thereof to imprisonment for not less
than six months and a period of five
years has not elapsed from the date of
expiry of the sentence.

It is an everyday occurrence,
especially in the Punjab, Delhi and
PEPSU that breaches of section 144 are
reported. Not only that. The breach f
the order under section 144 is punish-
able under section 188 of the Indian.
Penal Code and that offence has been
made cognizable, and non-bailable by
a special provision in these places, and
it is generally punished with imprison-
ment of six months, eigjt months and
12 months. The sentences have been,
very recently in the case of the Akali
agitation and likely at the time of the
agitation in Jammu and Kashmir, very
severe, If a man is sentenced for sucls
a breach, naturally by this provision
he will be disqualified. In other words,
one oppression against the public w::.ll
be practised by the executive and the
cther through this machinery of dis-
qualifying any man from taking any
active interest whatsoever in the day
to day politics of our country. In other
words, in my opinion this is not =
very falr provision which is being put
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1hrough this company law. If this pro-
vision is necessary, I suggest—and I
' mave suggested by my amendment—
that there must be an offence implying
moral turpitude. I use this phrase

“moral turpitude” for it is quite natural.

for us not to allow a demoralised or
base man to act as a trustee in any
capacity whatsoever. In clause 266 we
find that the qualification of a manag-
ing director is that he should not be a
person who is, or has at any time been,
convicted by a Court in India of an
-offence involving moral turpitude. So,
when we are putting the qualifying
phrase “moral turpitude” in the quali-
fication of a managing director, I see
no reason why it should not be placed
in the case of a director.

The other thing which strikes me as
very strange is this. Article 102 of our
Constitution provides that a person
shall be disqualified for being chosen
as, and for being, a member of either
House of Parliament if he is so dis-
qualified by or under any law made by
Parliament, By virtue of this, when
the Representation of the Peoble Act
was made, section 7 laid down:—

“A person shall be disqualified
for being chosen as, and for being,
a member of either House of
Parliament or of the Legislatlive
Assembly or Legislative Council of

(b) if, whether before or after
the commencement of the Consti-
tution. he has been convicted by
a court in India of any offence
and sentenced to transportation or
to impri ent for not less than
two years, unless a period of five
years, or such less period as the
Election Commission may allow in
any particular case, has elapsed
since his release;”

‘When we are dealing with the quali-
fication for becoming a member of the
State Legislative Assembly or a Mem-
ber of Parliament, we provide for an
inhibition only by having a sentence of
two years. I do not see any reason
why a similar provision should not be
incorporated so far as the managing
directors are concerned. A managing
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director cannot be put on a higher
status or a higher pedestal than a man
in the Legislative Assembly, and a
greater qualification from him cannot
be demanded or greater moral
value cannot be attached to his
holding a particular post of merely
a director. So, to put an .in-
hibition for a director that if he is
sentenced under the ordinary law for
six months, he will be disqualified is
not proper. There are so many offences
nowadays under which a man can be
sentenced for six months imprisonment.
S0, unless and until it can be shown
that he is guilty of any offence which
reeks of moral turpitude, he should
not be disqualified. This condition
should be put into the provision itself
and the mere six months imprisonment
for an ordinary offence which he might
have committed by force of circum-
stances should not disqualify a man,
because I remember cases in which
people who were gathered together
where pthers were demonstrating wese
caught in the net and were also
punished with six months imprison-
ment for breach of provision of law,
viz., section 144 of the Criminal Pro-
cedure Code. There is all the more
reason as, the working of the present
Government indicates that it has not
been very fair. Wherever we see we
have instances. All over India, in
Bombay, Bihar, UP. Rajasthan, at
all places every time a man in the
opposition does anything or there is
the slightest ground for attacking him,
section 107 is there, section 144 is there,
section 188 is always thepe. Then,
nowadays a new malady has started.
Instead of catching hold of a man in
the opposition under 107 or 110 or
anything of the kind, he is generally
prosecuted under section 307 of the
Indian Penal Code, that is attempt to
murder. Even if he lifts a stone on
the way, it will be said that he is
doing so really to break the head of
somebody; and if it is a Congressman’s
head, it will be said that he is certainly
going to kill him. This sort of thing
makes it all the more necessary for us
{o protect an ordinary individual from
these oppressive provisions. I therefore
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say that it would be proper for us to
have the words 'moral turpitude’ also
agded there. The question here is
merely one of reposing some trust in
a man, and it is in the interests of
the cashier of the trust that the trustee
must not be a man in whom an ordi-
nary trust cannot be reposed. I would
therefore request that my amendment
may be accepted in that light.

Then, thete is an amendment with
reference to the age of directors,
namely amendment No. 518. This is to
clause 279. The other amendment which
I have got in my name to clause 280
is merely a consequential one. I shall
first refer to the main amendment
which is the same as the amendments
of my hon. friends Shri Tulsidas,
Shri G. D. Somani and others.

In clause 279, we have put down the
age limit for a director at 65. At the
same time, we have put down in clause
280 that—

“Nothing in section 279 shall
prevent the appointment of a
director who has attained the age
of sixty-five years or require a
director to retire who has attained
that age, if his appointment is or
was made or approved by a resolu-
tion passed by the - company in
general meeting and specifically
declaring that the age limit shall
not apply to him.”

So, at one stage, we want to put a
particular check, and in the same
breath, we say that that provision shall

not apply if a particular mode of
decision is resorted to.
Shri C: D. Deshmukh: Different

breath, not the same breath.

Shri U. M. Trivedl: I agree with the
Finance Minister. We have to take two
breaths, for the sentence is too long

When we say that he shall not be
considered fit after the age of 65, then
we follow the rule that obtains in the
whole of our country, namely that all
government servants are retired at the
age of 55 or 60, that judges of the
High Court, will be retired at the age
of 60, and that judges of the Supreme
Court will be retired at the age of
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65 and so on. These rules are very
good, I should say. But then in the
case of the judges of the Supreme
Court or the High Court, it is because
the duties to be performed by them are
very onerous, and there is too much of
real brain-work, that they are retired
at those particular ages. But that is not
so in the case of these directors.

Shri M. 8. Guropadaswamy: Can
they endure physical strain? )

Shri U. M. Trivedi: The directors
have no physical strain. You have not
been a director, and that is why you
do not know.

We cannot place these directors at
the same level as that of the High
Court judges or the Supreme Court
Judges. If a businessman can be
acceptable to the persons for whom he
is working, and for whom we are
making this provision saying that they
shall have the power by a genera!
resolution to allow him to continue t
work, I see no reason why we shoulo
put a check on him at the age of 85
In the English law, the age limit is
out down at 70.

Shri K K. Basua: But there, the
Judges ure retired only ut 72.

Shri J. M. Trivedi: There, the
juages cannot be retired.

Shrl K. K Bawu: That is only for
High Court judges. What ahout the
Privy Council”

Shri U. M. Trivedi: In England, a
judge remains in service until he dles

Shrill K. Basu: You are mistaken.
Underthenewlaw.thathu been
changed.

Pandit Thakur Das Bhargava: What
about Ministers?

Shri K. K. Basn: Ministers' qualify.
ing age is 60.

Shri T. S. A. Chettiar (Tiruppur)*
But he is elected every time.

Shri U. M. Trivedi: Here also It 1s
a question of being elected only, and
not being selected. The directors also
will have to be elected. Here, it is not
an ordinary election but an election by
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a compact body of persons who have
got something at stake. It is not a
question of anybody coming in and
voting without duing anything.: The
person who comes and votes has got
something at stake. Therefore, if he
chooses to elect a particular person and
keep him on, then he must be allowed
to do so. My amendment seeks to raise
the age limit only up to 70 years, and
if the House agrees, then there should
not be any difficulty in accepting what
I have stated.

Bhri M. S. Gurupadaswamy: Have
not @l of us been elected by blind
vote?

Shri U. M. Trivedi: You may decide
for yourself. I cannot accept that
proposition.

Shri K. K. Basu: It depends on the
voters.

Shri U. M. Trivedi: My point is that
the question of age limi¢ shall not
apply in the case of companies.

Mr. Deputy-Speaker: The general
body can waive it,

Shri U. M. Trivedi: That is what I
say. If we are allowing the general
body to waive it, then there iz mo
necessity for making this provision
here.

Mr. Deputy-Chairman: The person
who pays or who holds the shares is
entitled to have his man.

Shri U. M. Trivedi: That is precisely
my submission. The whole question is
this. Here, it is not a check which we
can apply as under the Fundamental
Rules or the Civil Service Regulations
or anything of that kind. Therefore,
to put it down as a rigid check in this
clause seems to be redundant. After
all, we are doing it in the interests
of the shareholders in general. If the
shareholders in general decide to keep
a man on, notwithstanding this provi-
sion of law, then this provision be-
eomeg superfluous, It becomes sur-
plus. Therefore, no such provision is
at all necessary.
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Further, we are providing for a
special resolution being passed in this
regard. Why do we want such a pro-
vision here? It is because we want to
provide for a person being removed
at any age, or to provide for a person
being kept on above a particular age.
So, the age limit that is desired to be
put here is not necessary.

If, however, the age limit is to be
put, then let it be put in such a
manner that a director will be able to
continue till the ripe age, so that he
will be able to give the benefit of his
experience to the company. And there
is nothing wrong if he is allowed to
remain in office up to the age of 70.

Bhri N. P. Nathwani: I rise to speak
on my amendments Nos. 227, 228 and
228 to clause 264. Clause 264 as it
stands gives option to a company to
provide for the appointment of two-
thirds of its directors according to the
principle of proportional representa-
tion. Our amendments seek to make
the clause compulsory in this way,
namely, that two-thirds of the direc-
tors should be elected compulsorily by
the principle of proportional represen-
tation.

In the course of the debate on the
motion for consideration, several Mem-
bers, both on this side and on the
other side, have supported our amend.
ments. A few hon. Members have
opposed it, particularly Shri Tulsidas,
Shri Bansal and Shri G. D. Somani. I
have carefully gone through their
speeches and I am more than ever
convinced that the solution to the
difficulties and vices which have crept
into the present management of com-
panies is only through the adoption of
our amendment. I shall presently deal
with these speeches, but before I do
that, let me say that in moving our
amendment, we are not guided by any
doctrinnaire enthusiasm for the princi-
ple of proportional representation. We
have moved our amendment in view of
certain features which prevail in our
company management today. One of
the salient features of our corporate
finance is that there Is concentration of
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voting power. in the hands of a few
individuals or a group of individuals.
That enables them to secure a majority
of vote at the time of the election of

- the directors. It is common ground that
abuses and malpractices have dis-

figured the history of company manage-

men{ during the last several years.

Having regard to these two facts, it

seems to me that a solution can be

found by electing directors according
to the principle of proportional repre-
sentation. Some Members are apt to
1ihink that by mending or ending the
managing agency system, these abuses
and malpractices can be done away
with. But as the Pinance Minister
pointed, it is not so. He posed a ques-
tion. I shall read out a passage from
Mis speech:

“There is another general obser-
vation 1 would like to make and
that is, in trying to come to a
verdict on different forms of
management, hon, Members should
oot be carried away by the his-
torical perspective alone. What [
meant was, if they find a long
catalogue of evils, shall we say,
being traced to managing agents,
‘they should consider whether the
<same evils would not have flowed
even if there had been no manag-
ing agents. That is to say, there
are certain forms of abuse which
could, in the same circumstances,
have been practised even by boards
of directors or by secretaries and
treasurers etc”

I respectfully agree, and I am of
the opinion that if you do away with
the managing agency system, in certain
circumstances these abuses would
appears even if you have got a com-
pany controlled by the board of direc-
tors, because under the system of
voting, when there is a concentration
nf power, they =zet the entire board
filled up by their nominees and if
opportunities occur and as all habits
die hard, these vices would reappear.
But 1 do venture to suggest that if
yen adopt this principle of election,
ihere is a ‘possibility of curbing. sab-
stantially or very largely these vices,

278 LSD. e
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and for this reason: there would be
representatives of minority groups on
the board who would be associated
with the working of the management,
who would have inside information
and who would be able to ask their
co-directors on the board about the
various transactions which might be
of a doubtful or dubious nature. As
far back as 1936, the Congress Party
through its doughty champion—I mean,
the present Home Minister—had moved
an amendment similar to the ome
which we have moved.

Shri K. K Basu: He was not in
office then.

Shri C. D. Pande: According to that
principle, the hon. Member would also
be in office.

Shri N. P. Nathwani: [ venture to
say that if at that time, that amend-
ment had been accepted, it would have
secured the election of independent
members on the board who would have
been able to curb the evil propensities
of those who were in charge of the
management. Instead of that, what has
happened is this, It is necessary to
trace here the several changes which
have taken place in the structure or
composition of the board of directors
from time to time. At that time—I
think it was in section 83B—j clause
was added whereby it was provided
lhat two-thirds of the directors will
be members who will retire by
rotation and who will be re-

Shri C. D. Pande: One-third.

Shri N. P. Nathwani: At least, two-
thirds of the number of directors would
be elected by rotation. At that time.
it was thought that this would secure
the representatfon of independent
members on the board, and a very
confident assertion was made by the
special officer in charge of company
law then that thenceforward it would
not be possible for the majority group
to swamp or pack the board with its
nominees, If anyone has any doubt on
this point, 1 will invite his attentioa
to page 63 of the Bhabha Committee's
Report. Unfortunately, the expectation
was not realised. The expectation way

==
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that these members would be able to
function as independent members on
the board. We know by this time that
that hope was belied, and even now,
as the Bill stands, I am afraid, it
would not be possible for us to secure
the presence of independent members
on the board.

I will come presently to the sugges-
tion or the assertion made by Shri
Bansal that some. departure has been
made in the present Bill which would
go to secure the presence of indepen-
dent members.

I do not want to repeat the argu-
ments I had advanced on an earlier
occasion, but I would like to examine
some of the objections which have
been raised to our system. The hon.
Finance Minister said that this was a
new experiment and we should wait
for sometime more till some experience
had been gathered of the working of
this system of cumulative voting. I am
afraid if the matter were to rest at
that, this system would not be given
eﬁect to. If anybody has any doubt
on this score, let him read the speeches
delivered by Shri Bansal and Shri G.D.
Somani. They have categorically
denounced this system of cumulative
voting as disastrous and as dangerous.
If they are representatives of their
trade and industry—which, I think,
they are—this system is not going to
be worked out by any member of that
class. There is no doUubt whatever in
my mind about that, and I am afraid
that even within the next five or ten
years, we would not have gathered
sufficient experience of the working of
this system to enable uf to judge of
the merits or demerits of this system.

Bhri Bansal: Even the shareholders
do not want it.

Shri N. P. Nathwani: I am coming
to that. My friend will be patient for
8 minute. ] would say that my friend
bas ventured where a wise man would
fear to tread. The hon. Members do
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or not. There is wholasale condem-
nation on their part of this system.

Then another objection raised was
that there was no corresponding or
analogous provision in UK. 1 have
pointed out how the conditions are
wholly different there. There is lack of
concentration of shareholding in the
hands of a few individuals or groups.
I quoted figures from the Cohen Com-
mittee's report to show that there are
numerous and small shareholdings and
that the management of the companies
by far and large is honest and efficient.
If we had similar circumstances here.
no one would come forward to suggest
this method. But every country has teo
take into consideration its local situa-
tion and circumstances. From certain
information that I have been able to
gather, I find that in several States of
U.S.A. there is the system of one per-
son or group of persons holding large
parts of the share capital and that
seems to be the reason why this system
of proportional representation has been
adopted by those States.

I come now to the speech of Shri
Bansal. He asked why has not the
iation, which is.
ever vigilant in sateguardmx the
interests of . the shareholders, come
forward with this suggestion of pro-
portional representation. I do not want
to repeat what 1 have already said. T
only ask why he is not more or better
informed about this position. In a
memorandum which was submitted to
the Bhabha Committee, I gather, they
had suggested this. But, whatever their
attitude might have been in the past.
they have clarified their position, pre
sumably under the provocation of
Shri Bansal's speech. [ have got a copy
of the letter wrilten by the Bombay
Shareholders’ Association addressed to-
the hon. Finance Minister along with a
covering letter.

Bhri C. D. Deshmukh: Copy of the
letter sent by the Association today.
-Shri N. P. Nathwani: I understand 1t
d been released to the Press also—
a gist of the resolution or the letter
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which they have addressed to the hon.
Finance Minister.

Shri C. D. Deshmuokh: Again released
by the Shareholders’ Association.

Shri N. P. Nathwani: Yes; that is so.

Mr, Deputy-Speaker: Is the receipt
of this letter denied by the hon.
Minister?

Shri C. D. Deshmukh: No, Sir; but 1
did not give way, that is all.

Bhri N. P. Nathwani: No; I have
received it directly from the Share-
holders' Association. My learned friend
Shri Bansal will follow it patiently.

"My Committee is of the firm
opinion that electing directors is
the key to the reform of the com-
pany law particularly because the
directors occupy a central and key
position in the working of the
company and are real and final
authorities’ We firmly state that
the reform in electing directors by
sompulsory proportionate represen-
tation by cumulative "voting is
necessary and in the interests of
honest and efficient working of the

mpany gement. Section 264
provides for option to the com-
pany 4o adopt proportionate re-
presentation for appointment of
directors. This clause instead of
being permissive should be made
compulsory.” !

They have u;;der]ined this sen-
tence.

“My committee is of the firm
opinion that if this clause is
allowed to remain optional in the
hands of the management, the
principle of election of directors
by proportional and cumulative
voting will never be adopted by
any management. We feel certain
that the very presence of represen-
tatives of minority shareholders
as directors will be an effective
check on the misuse of powers by
the directors of the majority
groups and such minority directors

_ will be in a position to furnish, if
pecessary, to the Government.
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dependable information for exercis-
ing the powers given to the Gow-
emment for the purpose of pro--
tecting the legitimate interests of
the shareholders.”

So it disposes of the argument rai.sad‘
by my friend Shri Bansal

Shri Bansal: No; it does not so
easily; [ will come to it.

Shri N. P. Nathwani: Yes, you “.n
deal with it. I will wait for it.

Then, it was suggested by the hon.
Member that under the existing Bill
provision had been made which would
secure the presence of independent
persons. I think he has in mind clause
260 which prevents certain persons
from  being elected as directors. But,
there is a serious lacuna in clause 280.
It does not include the class of
associates and it is, therefore, possible
for the managing agents to get one of
their associates elected on the board.
I hope this House will fill in thig lacuna
and will add the category of associates
in the list of persons who cannot be
appointed as directors except by a
special resolution passed by the com-
pany. Even after that is done I do not
see any difficulty in the managing
agents swamping or packing the entire
board with their nominees. They them-
selves can be elected to the board and
there is that ubiguitous fellow, the
benamidar always willing to be
obliged and abliged the managing
agents and that is why we have
made provision in this Bjll that in
taking into consideration certain
circumstances, persons according to
whose instructions the directors or
other persons are accustomed to act
should also be taken into account.

Now, I come to the speech of my
friend Shri Somani. He straightaway
starts by assuming that if you intro-
duce this principle of proportional
representation there will be quarrels
and that it would result in a deadlock.
I say that this is a very naive assump.
on on his part and in order to prove
his point of view he vaguely referrea
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to certain companies where there were
disputes between directors. Now, it is
common ground—we do not know the
exact nature of these disputes—that
all these directors were not elected
according to the principle of propor-
tional representation. For aught 1
know these disputes were as a result
of the disputes bétween the members
of the managing company itself. But,
1 shall leave this point to be dealt with
by my friend Shri Morarka as he is
supposed to know  more about this
point.

Mr. Deputy-Speaker: More about
disoutes among the directors?

Shri N. P. Nathwani: The hon. Mem-
bers referred to certain cases. They
also stated that Shri Morarka knew all
about them. That is why I think it
would be better for him to take up
this point. But one thing is certain
namely that these directors were not
elected on the principle of proportional
representation and therefore that does
not furnish us any guide or analogy.
There are bound to be quarrels some-
times. We do not know the exact
circumstances when they were fight-
ing amongst themselves, whether they
were fighting for the distribution &f
spoils or what was the reason.

Mr. Deputy-Speaker: iWhy not the
hgn. Member say that to get rid of
these guarrels proportional represen-
tation may be adopted. They tried one
method and there are quarrels and let
us try another method.

Shri N. P. Nathwani: Yes, Sir. [
thank you for your valuable sugges-
tion, That is a further argument,

Then, S8hri Somani suggested that it
is superfluous .and he summarily and
cheerfully dispenses with this princi-
ple, by saying that if there is harmony
in the members of the directorate then
it is unnecessary. If there is differ-
ence of opinion or some quarrels
among the directors, then it is disas.
trous. Therefore it should not be
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worked out. I say that this is a very
facile way of arguing that. So far as
the interests of the company are con-
cerned, these persons are bound to
take a common view. It is only when
extraneous circumstances arise that
the majority group tries to take undue
advantage or to enter into secret trans-
actions or shady transactions and
receive some secret profit, that these
persons would like to exercise some
check and would try to pull them up,
and ask for information. If they can-
not prevent it they can bring it to the
notice of the shareholders.

Then he suggested that it would
lead to a complete deadlock and the
day to day management would be
paralysed. I think this is an erroneous
assumption because the directors are
not concerned with the day to day
working. They have merely to lay
down the broad principles of policy,
leaving the day to day affairs of the
company in the hands of the managers
or managing directors. Therefore, there
should be no apprehension about this.
Suppose that some director makes a
nuisance of himself, even then there
are some safeguards provided under
clause 283 where power is given to the |
company at a general meeting to re-
move such a director. Why should any
honest management be afraid of having
some members on the board who may
bring to bear indepéndent judgment on
the questions involved? '

Shri Bogawat (Ahmednagar South):’
Honest people are never afraid.

Shl'l N. P. Nathwni They should
not be.

Shri Tulsidas: May I ask whether
under clause 283 a director can be
removed if proportional representation
is put in?

An Hon. Member: Surely he can be
removed.

Shri N. P. Nathwani: Under propor-
tional representation, how can it be
done? I will invite my hen. friend's
attention to that very clause, clause
283, and that can be done by passing
a resolution.
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Shri Tulsidas: Does he want that
also to be kept?

Shri N. P. Nathwami: I would say
“by special resolution”. Whether you
accept that or not, it is for you to
decide. ’

1 cannot envisage the probability. 1
am merely saying that it would be
better to have a special resolution in
that case. But still power is given to
those who can command 75 per cent.
of voting strength to remove him if he
makes a nuisance of himself and in
that case all the other directors can
approach the company, can show, illus.

trate and demonstrate his faults and .

get rid of him.

Shri C. D. Deshmukh: But if no one
has more than 10 per cent.?

Shri N, P. Nathwani: Others would
join. Even if 75 per cent. wvoting
strength is concentrated in three or
four blocks, they will come together.
If a man is persistent in following a
policy or conduct which is detrimental
to the interests of the company, one
man need not own 75 per cent. of the
votes, but others would apply their
minds ‘and say that that man should
be removed. I know actually of a case
which happened. An over-enthusiastic
director used to go to the officers of
the company, ask them for information,
ask them for the files of the company
and began to interfdre in the day to
day working of the compaty. The
board of directors held a meeting and
advised him not to apply for informa-
tion direct to the officers of the com-
pany and asked him to sead for such
information through the board of
directors, This put an end to his
nuisance. - ’ ’

An Hon, Member: Officiousness.

Shri N. P. Nathwaai: Whatever
information he wanted was being
furnished to him but only through the
board of directors, so that while he
continued to enjoy his powers as a
director, there was no disturbance in
the working of the company. These
are simple expedients by which all
sorts of unnecessary disturbances =an

be stopped.

1 SEPTEMBER 1955

Companies Bill 11866

Mr. Deputy-Speaker: The objection
to proportional representation is on
the ground that he cannot be removed
under clause 283. There is an option
given now and it is open to the com-
pany to select the directors. It is open.
to the company to adopt one or the
other method. If they adopt the pro-
portional “representation method, even
then this objection holds good. That
means, even when it is not made com-
pulsory, there is difficulty. But how
can this difficulty stand in the way of
making proportional representation
compulsory? I understand from what
Shri Tulsidas said that these people
cannot be removed. They can be re-
moved under clause 2B3. In a case
where it is only by the majority vote,
his objection will stand. But if pro-
portional representation can be had as
an option, then clause 283 is the only
clause which provides for removal of
directors. Therefore, this is not an
objection to be raised against the pro-
portional representation method being
made compulsory. Shri Tulsidas's
objection holds good, whether it is
compulsory or optional, even in one
out of 100 cases where by means of
proportional representation a direcétor
is appointed. Therefore, it cannot be
an argument against the amendment
that instead of being optional, it should
be made compulsory. I am not able to
follow how this is a difficulty in the
way of making it compulsory. If it
could be got over, if it is not a difficulty
where an option is exercised, then it
cannot stand in the way where it is
made compulsory.

Shri Tulsidas: What I wanted to teil
him was that if it js made compulsory,
under clause 283 it is not possible to
remove him.

Mr. Deputy-Speaker: Let us assume
that the company adopts proportional
representation. What will the hon.
Members do? Let us assume that the
Bill stands as it is but that the opton
is exercised by the company. Still the
difficulty arises. Even if it is optional
and if a single company out of 100
companies  exercises the option, ths
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difficulty arises. Therefore, this diffi-
rulty cannot stand in the way of re-

moving the option and making it com- .

pulsory. An argument may be an
argument irrespective of the case. As
it stands, the same difficulty arises and
therefore il is ‘not an insuperable
argument.

Shri N, P. Nathwani: My friend, Shri
Somani, said and I will read out the
exart portion of his speech:

“My hon. friend Shri N. P.

Nathwani himself gave the example

of a coalition government."

I did not give the example myself
but I said of those who criticised our
system by referring to this example.

“We all know how the Congress-
Muslim League coalition fared for
the short period that the country
was ruled by them.”

I tried to show that such an analogy
was uninformed and even ridiculous
because there was no common loyalty
between these two parties. Still this s
what my friend, Shri Somani, said.

*“It might be said that this was
a lpuliﬁcal question. But apart
from its political aspect, the fact
remains that the Muslim League

andtheya]aosamthatltwasm

the country's interests to act in

the manner they did.”

Nothing of the kind. They did not
believe even in the unity of an un.
divided India. They said that they
wanted a separate nation, a separate

State for themselves and there was.

no unity of purpose. Therefore, this
analogy is highly misleading.

1 may sum up the position by saying
that while we want the right of decision
by the majority, we want representa-
tion given to all. parties concerned.
because it wil keep out the demon of
monopolisation which is at thé root of
present malpractices and abuses. No
one can know how the business is
run, and what manipulations and acts
of nepotism occur.
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1 have moved an alternative amend-
ment and that is amendment No. 550.
If our present amendment is not
aceeptable to the House, at least extend
this principle of proportional represeg-
tation to’ private limited companies.
You know that private limited com-
panies are in the eye of the law quasi-
partnership firms. It is for the sake of
convenience that a firm converts itself
into a private limited company. But
ctherwise there are certain families or
friends who among themselves own the
entire capital of the company. In
partnership, however small his share
might be—it may be half an anna or
even less—one is entitled to take part
in the deliberations of the firm. He has
also access to the books of account and
ask for such other information as he
thinks necessary. Therefore, I fee] that
so far as the composition of the board
of directors of private limited com-
panies is concerned, we should adopt
this principle of proportional represen-
tation. Many instances come to my
mind where one group owns as much
as 40 or 49 per cent. of shares; still
they have not got any voice in the
management. They do not know any-
thing about the work; they are being
kept at arm’s length. That is not a
state of affairs in which we can easily
acquiesce. If the first amendment is
not acceptable at least they should
consider unously about the other
amend ly 550 and see

whether it cannot be accepted by the
House and by the Government.

Shyi Morarka (Ganganagar-Jhuo-
jhunu): 1 wish to begin my speech °
with an apology to the House for tabl-
ing so many amendments to the
clauses which are under discussion. -
But most of the amendmentg thet I
and my friend Shri Nathwani have
tabled are simply drafting amend-
ments and there are only few others
which are substantial. For instance,
amendment No, 421 is one which con-
cerns clause 260. It deals with the
appointment of directors who are as-
sociated with the managing agent. It
is said in this clause that persons who
are connected with the managing




$3869 Companies Bill

agents should not be appointed
directors by a simple majority but for
their election they would require 75
per cent. majority i.e. a special reso-
lution. So far so good. But my point
is that this clause is not comprehensive
eénough and in order to make it com-
prehensive we must include all the
associates as we have defined in clause
2.—Any associate of the managing
agent—who seeks election for the post
of a director, must be brought within
this clasg and elected only by a special
resolution. An individual who is an
associate of the managing agent should
have no right to be elected by an
ordinary resolution. Unless we do
that there is a serious lacuna left in
clause 260 with the result that the
boards will continue to be filled with
relatives and friends of the managing
agents, They may not hold an office
of profit but at the same time, they
may be their brothers, children or
other relatives. Hence I request the
Finance Minister to give serious con-
sideration to this amendment and see
it that could be accepted.

Mr. Depuiy-Speaker: Was it omitted
deliberately or inadvertently?

Shri Morarka: Sir, I think inadver-
tently. The idea is that persons who
are associateg or friends of the manag-
ing agents should not get on the board
without a certain majority—without a
special  resolution. An ordinary
majority would be enough only for
persons who are not associates or
relatives of managing agents.

Next I come to clause 264—propor-
tional representation. In the first place,
I am very happy to find that in this
House there iz a very large measure
of support for this clause. About fifty
persons took part in the debate on
the general motion. More than half
of them supported this idea. Some have
said that it might be permissive, in
the present form. Others said that
it should be made mandatory. Some
hon. Members have opposed and very
few. vigorously. :
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Shri Bansal asked me a question. In
all his humility -he posed a question
to me. He said: “Have shareholders
ever asked for this type of representa-
tion? Have they even asked for the
amendment of the method of election
in this way?” His claim is that he
has read the memorandum of the
shareholders very carefully. His next
claim is that he had worked personal-
ly with Shri Kapadia and he claimed
to know much better than anybody
else, I would leave it to the
House to judge how far their claims
are proper. For the information of
the House 1 give only two or three
quotations from the memorandum
which the shareholders A iation
submitted to the Bhabha Committee.
Shri Nathwani did make a reference
to this in a cursory fashion but he
left it for me to go into it in detajl
which I do now.

The first reference is at page 188 of
the Report of the Company Law Com- .
mittee—Written Evidence. Volume 1
(Part I). The relcvant passage from
the . Bombay Shareholders’ Assocla-
tion's memorandum is:

Shri Bansal: By whom is this re-
presentation?

Shri Morarka: The Bombay share-
holders’ Association. They say:

“In a Country like India where
the Managing Agent holds a most
dominant position wvis-a-vis the
concern under his management
the above problems have a special
significance in that they point to
the great necessity of making
directors independent of the
Managing Agent sp that they
could really control the affairs of
the companies on behalf of share-
holders whom they profess to re-
present. It follows that share-
holders in India will have to be
provided with facilities to appoint
their chosen representatives on the .
Board. In other words, it would
be necessary to modify to a cer-
tain extent the present system
under which directors are elected.
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This point has been deslt with in

Book No. 11, and we hope to revert

to it in our comments on Annexure

VII relating to Directors.”

The next reference to the same polnt
is at page 197: these are long passages
and so I will not tire the House by
reading themn. But I must invite the
attention of the hon. Member to this
which I do hope, he would some day

"or the other find time to read. I shall

read only two or three lines,

“It is this which has made the
Directors subservient to the will
of the Managing Agent. This is
borne out by the fact that when-
ever the management of a con
cern has changed hands, the old
Directors left leaving the new-
comer to choose ' his own
Directors.”

Before I finish with this book, I
must give one more reference that is

on page 225. Here they have clearly
said:

“Constitution of Directorates on
independent lines is the very
essence of company law reform.
The present conditions are not
conducive to the attainment of
this objective.”

Then.l.bey 8o on to suggest ihree
must give one more reference that is
proportional representation. .

In the debate of 1936 to which a
reference was just made, the Associa-
tion had gone in great details, They
quoted Pandit G. B. Pant who moved
that amendment and argued the case
very ably. They said that propor-
tional representation method wa; the
:tery essence of constituting of buard
unless it provides an independent
board any other type of reform in ::e
Company Law ig not possible, Sa, the
very basis of Cumpan,r Law reform
according to them was constitution of
independent board of directors. Unless
the Board was an independent body
free from the control of the managing
agent and free from any majority
Eroup, it would always play in the
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hands of those pepole and whatcver
one wants would happen in the
company,

I must inform the House of the
main difficulty that was faced at the
time when the amendment was muved
by Pandit G. B. Pant in 1836, The
difficulty pointed out was that the
system of proportional representation
was said to be a little complicated one.
It was characterised as little cumber-
some and not simple to understand.
But, you will notice that in clause 264
which is before you we have said “‘ac-
cording to the principle of proportional
representation, whether by the single
transferable vote or by a system of
The cumulative
system of voting is very simple. It has
the merits of proportional representa-
tion and at the same 1:me it has an-
other merit of being simple, This sys-
tem of cumulative voting is followed
in 48 States out of 51 in America. In
some of the States, I admit, it is not
compulsory and in other States it is
mandatory, Cumulative voting system
is a simple system. There what hap-
pens is that a shareholder is allowed
to cumulate his votes. That is, for
example, if a shareholder bas ten votes
and i ten directors are to be elected,
the:: the number of votes can be
multiplied by the number of directors
to be elécted and thus the total num-
ber of votes in this case becomes 100.
These 100 vites the shareholder can
cast in favour of one single director
or he may distribute them in whatever
manner and proportion he likes and
among as many directors as he likes
Therefore, the result is that, if thare
are 10 directors to be elécted on a
board, and if there is a group of oet-
sons or a single person holding one-
tenth of tLhe share capital of the
company he iz sure to have one e~
presentative on the board of directors.
For this reason, this system was con-
sidered more democratic, it was ac-
cepted and it is growing fast in the
United States of America. It would
certainly require some hardihood on

+ the part of hon, Members here to sug-

1
i
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gest that industrial progress or com-
pany growth in America is less than
what we have or anticipate in this
country or for the matter of that in
any other country in the world,

Before 1 give you instances of other
countries where a certain definite
ber of shareholders or a group of
shareholders is entitled to nominate
directors, I would like to invite your
attention to the few references or a few
quotations from the debates of this
House in the year 1936. Sir, I cannot
do better than quoting a few of the
quotations of those days because the
arguments advanced against propor-
tional representation today are the
same as were advanced at that time,

To begin with I must inform the
House that at that time three amend-
ments were moved all to the same ef-
fect one was moved by ShriSatyamurti,
another was moved by Babu Baijnath
Bajoria and the third was moved by
Pandit Govind Ballabh Pant. Al
these members were of the Congress
Party and the Congress Party had sup-
ported these amendments very vigor-
ously. Among the persons who sup-
ported, the amendments were Shri
Satyamurthi, Babu Baijnath Bajoria,
Shri N. M. Joshi, Shri Asaf Ali,
Muhammad Nauman, Pandit Govind
Ballabh Pandt and one or two others.

Stri C. D. Pande: Shri  Baijnath
Bajoria was not.in the Congress at
that time,

Skri Morarka: I am sorry. I stand
corrected, But, the House would be
interested to know who were the per-
sons who opposed proportional repre-
sentation at that time. One was Mr.
Griffiths, incther way Mr. F. E. James,
a thixd was Mr. Akhil Chandra Dutta,
a fourth was Sir Cowasji Jehangir snd
then Mr, M. S. Aney. Str H. P. Mody
who was sitting in the Houss at that
time interrupted the speeches of
Pandit Govind Ballabh Pant and others
as some of my hon. friends do here.

Shri K K. Basu: Possibly, occupy-
ing the same side.
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Shri Morarka: He used to interrupt:
“What about homogeneity; what sbout.’
management; what about this snd
what about that?” The only argument .
was that if you give representation to.
minority shareholders then the director:
would come on the board and create
trouble. Therefore, they said, “Do not
give any representation to the ‘minori-
ties but allow us to carry on as we
like, We would look after your'
interests and everything would go on
smoothly.” That was the whole argu-
ment at that time. Shri Satyamurti
and others have answered these points.
and I would crave your indulgence to-
give you a few quotations from the
debate of those days because I cannot
argue the case of proportional repre-
sentation in better terms than what
those hon. Members, whom I have the
privilege to quote this afternoon, have
done.

The very first quotation I want to
give you is that of late Shri Satya-
murti. It is on page 1199 of Volume
VII of 1936. What he said is this:

“l want to conclude on the -
merits. I want to put it io my
Honourable friends who believe in
democracy that this democracy is
doomed to failure, unless you pro-
vide ample opportunities for
minorities to make themselves feit
and convert themselves into
majorities. You cannot tolerate
any system of democracy, where
a perpetual majority will always
rule. I, therefore, believe I am
right in saying that, as against =
tyranny which is not a mere
theoretical tyranny but quite a
practical tyrarmy in the case of
companies where managing agents
control the bare majority -of
shares, we must give a chance to
theminoﬁﬁcstomthairm
sentatives properly elected; and I -

harmonious, or the efficient work-
ing of companies, betause even.
_bate majority will get under my
system adequate representation oo
the board: It will ensure hiarmoni-
ous working; it will ensure repre—
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‘ sentation to minorities; and I
think, on the whole, it is consistent
with the most advanced notions of
democracy in the world today. I,
therefore, beg to commend my
amendment to the acceptance of
this Honourable House. I move

That is what late Shri Satyamurthi
said. Then I give a quotation from
‘the great labour leader Shri N. M.
Joshi. He said, on page 1417 and 1418
.of the same volume:

“I have absolutely no doubt in
my mind that although the share-
‘holders may be: unintelligent,
ignorant and unorganized, there
will be many occasions on which
they will be able to secure pro-
per representation on the directo-
rateif they follow the proportional
‘meéthod of election.”

"Then he goes on to say:

“Mr., President, I am one of
those people who feel that demo-
cracy is good not merely in politics,
it is a principle of life. (Hear,
hear.) It is a principle which we
must observe in all human affiairs,
Unfortunately, Sir, there are men
who do not believe in this princi-
ple of democracy...... "

Bhri 8. 8. More (Sholapur): Hear,
“hear. N

Shri K. K. Basu: We are their close
neighbours.

Shri Morarka: This is what Shri
N. M. Joshi, said. Then I will give you
a small passage from Shri Asaf Ali's
speech on page 1418 of this volume.

Shri T. .8, A. Chettiar: How many
‘more quotations? ]

Shri Morarka: Well Mr. Chettiar
you must put up with me for some
more time. '

Mr. Deputy-Speaker: They may be
‘treated as read.

Shri Morarka: I am greatly obliged
to you, Sir, for this suggestion: but
my difficulty is that go far as I am
concerneq it may be taken as read,
but what about the hon. Members
bhere?
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Shri K K. Basu: You should pass
on to the relevant point,

Mr. Deputy-Speaker: Everybody
knows about the general discussion on
the principle of proportional repre-
sentation enabling groups to come in.
The question is whether in a company
some other person should come in. One
view is that he will disturb the affairs
of the company and another view is
that majority alone should not rule
perpetually. Whoever has been in
politics knows what proportional re-
presentation is. We know that umi-
versities have not come to grief even
though they have adopted this prinei-
ple, But the question may be different
in companies where there is more
money. Universities have no money.
These are all points that we know.
We know how proportional representa-
tion wil] enable some people {n come
in and how the other system of cumu-
lative voting will work. All these
things need not be said.

Shri 5. 8. More: By quoting past

‘declmﬁomheistryingtopointout

that the Congress people have no right
to change their views.

Ehic‘b.hnde:l‘heyarepms-
sive; they can change.

Shri Morarka: Shri Asaf Ali was
answering a point. It was suggested
to him that once we adopt the pro-
portional representation method there
would be intrigues and that people
would only try to collect votes and
they would spend all their time fight-

'ing elections and the business of the

company would suffer. He very ably
answered the point and said that
human nature being what it is, intri-
gues are bound to go on; whether you
have a majority or a minority, whe-
ther you bave proportional representa-
tion or whether you have any other
form, as long as there are human
agencies involved, as long as there are
people who have to fight electioms, the
intrigues are inevitable. That was
his point. That answers all the criti-
cismg of some of the friends.
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Nw,lshnncmtonverysma.ll
quotation from Pandit G. B. Pant. The
hon, Member from Bhandara, Shri
Asoka Mehta, also quoted a piece from
Pandit G. B. Pant. 1 would like to
glve another one from Pandit G. B.
Pant. This is what he said on that
occasion:

“Now, Sir, we have these hard
facts facing us. One is that tne
managing agents have the sole
charge in the management of the

. affairs of the company, the second
is that the legal ownership of the
company vests in the shareholders
and ultimately the advantage or
the disadvantage accrues to them.
Thirdly, the Board of Directors
who alone can look after the in-
terests of the shareholders, at least
to a partial extent, are no more
than nominees of the managing
agents and their creatures. What
is the remedy? How are we going
to get over these difficulties. I
may also tell the House what the
Tariff Board said:™" etc.

Then ultimately, he suggested that
proportional representation method
was the only method which can solve
this problem snd which can ensure
the appointment of independent
direct on the b d.

Now, there is one quotation which
{ quote from the Law Member of those
times. It is wvery important because
he quotes Pandit Jawaharlal Nehru.
That quotation is found at page 1448,
This is what he said:

“Pandit Jawaharlal Nehru, be-
fore putting the motion to vote,
said, though the issue before the
House was small, a great principle
was mvolved”.

Mr. Deputy-Speaker: Was he a Mem-
ber of any other House at any time?

Shri Morarka: No, Sir. Pandit
Jawaharlal Nehru had sald this some-
where else in some other context, and
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the Law Member had quoted what be
had said.

“Unless the minority was to be
forced to revolt, the representation
of minorities by means of propor-
tional representation must be safe-
guarded. There was, however, no
truth in the allegation that the

* proposed Congress executive aimed
at crushing the Socialists.”
Shri T S. A. Chettiar: At the
Congress elections.

Shri Morarka: Shri Jawaharlal

. Nehru had also said that if we want

to prevent the minority from revolt-
ing, you must safeguard the right of
the minority, and the only way in
which you can do it is through the
proportional representation method.
Now, having said this much on the
merits of the proportionai representa-
tion method, I would like to say......

Mr. Deputy-Speaker: If that is the
view, why al this trouble—much
ado about nothing?

Shri Morarka: At the time when the
hon. Finance Minister moved the
motion for consideration he said that
when a particular democratic system
is suitable for political institution, how
could that be unsuitable for the carry-
ing on of the management of a com-
pany which is also based on the demo-
cratic principle. He sajd something
like that. I do not remember his
exact words, . Now, it is true that any
system under which people can attain
office only through a method of election
is a democratic system. But the
question is, what method of election
is more appropriate and under what
circumstances, is a question of fact.
You know very well that we have in
this very House the election of the
Public Accounts Commitiee, the elec-
tion of the Estimates Committee, etc.,
which are conducted under the system
of proportional representation. We do
not have them by a simple majority,
It cannot be suggested that those com-
mittees are not working harmoniously.
But leave that alone. Even when the
Select Committee is to be constituted
in this House, though there is no elec-
tion for the appointment of Members
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on the Committee, still, representation
is given more or less on the basis of
proportional representation method to
all the parties or groups in the House.

Mr. Depaty-Speaker: I think we are
spending too much time over this
matter. The real point is this. It is
not as if proportional representation
is tabooed, It is optional; the com-
pany may accept one or the other. We
need not go into the guestion in all
its  details, namely, antecedents,
speeches, opinions and so on, if we
want proportional represenation. So
far as the compemiés are concerned,
there is a possibility of one out of a
dozen accepting proportional repre-
sentation. The only point is whether
it ought to be made compulsory or not.
Leave the point to them. Those who
are protagonists of proportional re-
presentation may say it is good and
that if it is good for X, it must be
good for Y, and that therefore it ought
to be introduced forthwith eompulsori-
ly. Others might say that this experi.
ment may be conducted, ang that after
a time it will become the rule. -One
company may accept it, and then a
second cumpany follows suit and again
a third company accepts it, and so it
may become the rule later on. There
is opportunity for both the systems of
representation. One section may say
that they have enough experience of
all this and that therefore this system
ought to be brought in immediately,
and another section would say what
is the good of proportional represen-
tation, cumulative voting, ete,

Shiumnki:lmob!hedhm
for giving me the lead again.

Mr. Depaty-Speaker: It is not for the
purpose of the hon, Member starting
again!

" Shri Morarka: Sir, the point is this.

As you said, the point is whether this
system should be made optional or
mandatory. My point is, if this sys-
tem is allowed to remaim in the per-
missive form, then no company will
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adopt it with the result that this pro-
vision would remain only on paper.
It you heard the criticism in this House
against the system, you may remem-
ber what they said—that the system
of proportional representation, with all
its advantages, should not be accepted
at all for the purpose of the company
law. They went to the very root of
the system. I had to deal with this

" aspect in detail even at the risk of

tiring your patience, only to bring
home the argument of the people that
proportional representation is the only
solution for formulating the company
law in a proper manner and putting
comany management on a sounder
basis.

In Germany and in Australia, the
provision is that if a person or a
certain group of persens hold, say, five
per cent, of the shares, they automati-
cally acquire a right to be nominated
for representation on the Board. If
this is done, then that would also meet
the desire of the minority representa-
tion, and that would serve the purpose
of proportioral -coresentation in
effect.

My friend Shri Nathwani already
pointed out that if some director feels
that a particular director is not acting
in the interes'ts‘ot the company and
that he proves irksome to the board
of directors, then there iz always a
remedy under clause 283. In any case,
the decision at the board meeting is
always by a majority. So, the com-
pany’s work could newer suffer. One
or two directors may be there and they
may write their protest, but the actual
business of the company would be
carried on, and we have no evidence
that any such hardship has occurred
in America where the system is adopt-
ed for the last 50 or 70 years.

I shall now leave the question of
proportional repressntation and say a
few words about clause 283, Clause
283 is for removing a director from
his office. Till now, for removing a
director, we have to pass an extraordi-
nary resolution. An extraordinary

resolution means a special resolution.
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Wew, we are changing it and we are
saying that a director can be removed
by an ordinary resolution. On the face
of it, it appears as if we are giving
more powers to the shareholders. In
a country like the United Kingdom,
this is the position. There, the Cohen
Lommittee recomimended it and it was
accepted that the director should be
re- ovihle by 2n ordinary resolution,
‘But for this country, this provision is
going to be a fatal one. T shall tell
you how. When once a director is
appointed, he would have no
security while continuing in the office
even for one year or for two years,
because he knows that he can always
‘be removed by a simple majority,
by an ordinary resolution by the per-
son who controls the affairs of the
company. There is ample evidence
here to show that the controlling
interest is always held in every com-
pany by the managing agent. If that
‘becomes 50, there would be no question
of any person remaining jndependent.
They would #lso become subservient
to the wishes of the managing agents
‘because they would be afraid that if
they exercise their independence, thev
‘would be thrown out by the managing
agents by a simple resolution. There-
fore, even though these provisions may
prove useful in England and other
countries, in this country under the
present circumstances we must retain
the existing provision, namely, that a
director can be removed only bs: a
special resolution; otherwise this may
«reate endless trouble and in our
anxiety to reform the company law,
we may actually do some harm to the
TTRUSC,

Shri Tulsidas: | would like to speak
first of all on the amendments I have
moved. 1 have suggested two amend-
ments Nos. 578 and 579 to clause 252
and I would like the hon. Finance
Minister to consider my amendments
«carefully, though he is not present
herc.

As regards clause 252, this is a very
small one and it says that only indi-
widuals should be directors. The pro-
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vision reguires that only naiural per-
sons -shall be appointd as directors.
The Bhabha Committee had recom-
mended its inclusion in our law, though
it admitted that “a body corporate can
stand in fiduciary relationship with
another”., The main argument for the
recommendation is that it is certainly
better and more convenient that a
director should be a natural person. In
practice also, it is desirable that ene
natural person should be director
rather than a variatle representative of
a body corporate. That was the recom-
mendation of the Bhabha Committee.
My point is that neither of these argu-
ments is sufficiently forceful to justify
a departure from the accepted practice
in U.K. and other countries. Even in
our company law, managing agents
who may be firms or a body corporate
are allowed to nominate directors.
Even a body corporate or association
has to act through individuals, In my
opinion, these arguments about the
necessity for a natural person acting
as director have little relevance. We
have also provisions in this law that
when a particular bank or even 3
financing corporation lends money toa
company, they insist on having one
or two directors on the Board. There
is also the question of nomination cf
directors by a corporate body. Suppose
a person represents a particular cor-
poration, then he has to resign by
rotation and then he has to be nomi-
nated again. If a body corporate Itself
has the right to appoint a director or
if a body corporate is to be a director,
then these processes are not called for.
That is why I say that it is not neces-
sary in our companies to insist that
orily natural persons should be direc-
tors.

Then, I come to clause 258, 1 oppose
this entire clause as a whole. I
would like to read this clause:

*“In the case of a public company
or a private company which is a
subsidiary of a public company,
any increase in the number of its
directors;, except—

.
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(a) in the case of a company
which was in existence on the 2kst
day of July, 1951, an increase
which was within the permissible
maximum under its articles as in
force on that date: and

(b) in the case of a company
which came or may come into
existence after that date, an in-
_crease which is within the permis-
sible maximum under its memo-
randum and articles as first regis-
tered, shall not have any effect
unless approved by the Central
Government.”

Then, there are alsp clauses 267 and
288. These are all clauses which have
been added by the Joint Committee.
They were not there in the original
Bill. T would like to mention that
these are clauses which came into our

Act in 1851 by an ordinance on the-

recommendations of the Bhabha Com-
mittee. When this particular Bill was
introduced, in the statement of reasons,
the following explanation was given:
“Those sections were not intend-
ed to have permanent application,
but only to deal with what is be-
lieved to be a tranmsitional phase
in the management of companies
1n this country”

This was the explanation given in
the original Bill. The Joint Committee
which had included tHis have made
the provisions permanent, specifically
in view of the continuance of the
managing agency system. That is what
is mentioned in the report of the Joint
Committee. What | cannot under-
stand is this: If these provisians are
included because of the mianaging
agency system, then why should you
apply them 1o Board-controlled com
panjes?

Shri Ramachandry Reddi (Nellore):
I find that the hon. Minister is busy
talking to some other hon, Members;
is there any possibllity of putting an
endtothems!ncmncysynm
there?
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Mr. Deputy-Speaker: The hon, Mem-
ber feels that the hon. Minister must
give both his ears to the speaker.

Pandit K. C. Sharma: He is giving
his tongue to them.

Mr, Deputy-Speaker: The half-an-
hour discussion scheduled to take place
today is cancelled. Perhaps the hon_
Member has got some inklings at home
and therefore he does not press it. So,
shall we sit for half an hour more to-
day and continue the discussion on
this group? The time allotted for this
is 33 hours and we started at 5 minutes
past twp o'clock. We can finish this
group if we sit till 5-30,

Shri U. M. Trivedi: No, no.

Mr. Deputy-Speaker: Hon. Members.
must make up their mind to sit late
todey or on some other day.

8hri G. D. Somani (Nagaur-Pall).
We can sit late on some other day.

Shri U. M. Trivedi: We can sit late
after the 5th or 6th.

Shri M. C. Shah: May 1 suggest one
thing? The debate may be Tuded
today and the Finance Minister may
reply tomorrow.

Shri G, D. Somani: No, no.

Shri M. C. Shah: The Finance Minis-
ter ‘may require about 40 minutes to
reply to all the points that have besc
raised. We started at about 2-10 and
if we sit till 5.10, the debate will be

- concluded and the Finance Minister

may reply tomorrow.

Mr, Deputy-Speaker: If the Finance
Minister alone requires so much time,
then all the Members together wil}
require more time. I am prepared to
allow any amount of time for these
clauses, because they are very impor-
tant,

Pandit Thakur Das Bhargava: Even
if this calculation is accepted, the
Finance Minister must finish today.
Mr. Deputy-Speaker: | find that these
are all very important subjects. At
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one stage hon. Members cannot come
to the conclusion as to which portion
is important. They make suggestions
to the best of their ability and to a
very large extent they are correct. But
during the discussions, when we take
up particular clauses, we find they are
very important, For instance, whether
there should be proporticnal represen-
tation or not; wheter minority is
going to the background, majority
-alone monopolises, etc. are all impor-
tant matters, which have been agitated
not today, but from 1936 onwards.

There is enough material for this. In .

these circumstances, 1 am not prepar-
ed to hustle any hon. Member so far
as these matters are concerned. I am
prepared to give as much time as
possible for all views legitimately
being placed before the House, though,
of course, hon, Members must see
that there is no repetition of their own
speeches or the speeches made by
others, While we are trying to get
more time, we must also be preparet
to sit some time longer. From the 5th
September to the 9th September, every
day, we will sit for one hour more. In
the meanwhile, hon. Members may go
out for tea one after another; I have
the least objection, Let us sit longer
and finish. Let there be no feeling
that in a big matter of this kind, any
particular view has not been placed
before the House properly. If the hon.
Finance Minister wants half an hour.
I feel the other Members should have
$ times or 6 times as much time.

Shri M. C. Shh.lntlutcnu.!
shall take only 20 minutes, -

Mr. Deputy-Speaker: So, that is the
decision of the House. From the 5th
to the 9th of September, both days
inclusive, every day we will sit for
one hour more

Some Hon. Members: Yes.

Mr. Deputy-Speaker: This debate
will go on. I will not now call upon
“the hon. Minister. Let the entire time
‘today be taken up. Let us see about
it tomorrow. But, hon. Members will
remember that there are others too.
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Shri Tulsidas: I agree with you. I
have a number of amendments and I
am only elucidating the amendments
which I have moved. [ was dealing
with clause 258. As I said, the Joint
Committee has made these provisions
permanent specifically in view of the
cootinuation of the managing agency
system. My point is, why then are
these clauses made applicable to
board-controlled companies? As yom
know, Sir, I have been pursuing this
matter from the beginning. In this
Bill, so many provisions are made be-
cause of the managing agency system.
I say, we should allow another system.
to function in this country. I was told
the other day by the Finance Minister,
that the water level is the same, but
it bubbles in different places. It-is no
argument to say that no system is
required. Either you have a certain
system or you allow any other system
to evolve. It is no use saying that
everybody is bad. If that is so, in
every sector there are bad cases. In
the services there are bad cases;
therefore I do not condemn all the
members in the services. So also, in.
political life, there are bad cases;
therefore you do not condemn the
whole lot of them.

Shri K. K. Basu: What about Minis-

ters?

Shri Tulsidas: If there is something
wrong in a particular system, let us
have some other system to function.
Let us encourage that system There-
fore I am suggesting that these parti-
cular clauses which are meant, as
pointed ‘out by the Joint Committee,
for the managing agency system,
should not be made applicable to thoss
companies which are not managed by
managing agents or secretaries and
treasurers. That is my amendment.

I find here that these are temporary
powers. It seems to me, once Gov-
ernment takes powers, though they

-may be temporary, may be because

they like to have more powers, they
like to make them more and more
permanent and they do not try to get
away those powers. The situation has
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now changed: the conditions are dif-
ferent than what they were before.
“Why carry on these.powers and create
a feeling which is not good to the
harmonious working of the companies?
We have clauses 258, 267 and 268. In
-the articles you have provided for a
certan number of directors. Fven if
it is provided in the articles, you have
"to go to the Government for approval.
Even f there is a special resolution
and 75 ver cent. of the people have
voted for a particular thipg, you have
10 go to the Government for approval.
Even the voice of the shareholders is
not counted. It is not a big question
herc. Let us apply these clauses to
companies which are managed by
+managing agents: Let us not apply
-them to companies which are not
managed by rmanaging agents oar
‘secretaries and treasurers,

Whenever 1 say a particular thing,

T am told that 1 belong to an ancient
regime or I am & die-hard. My only
reply is this. In this particular argu-

‘ment, I am trying to diffuse the dif-
frent powers from the Government. I

am trying to build up something which

'will not create, as I said the other
day, a bureaucrat's paradise or a

‘lawyer's delight. If that is going to be
die-hardism, whatever my hon. friend

"here said, I am sorry to say, . he talks
absolutely like a long haired professor

who creates figures in order to find

out something for -his argument. He

-was discussing about directorships, He
was analysing so many directors

‘managing so many companies and the
‘average is 7 in England. I cannot

imagine the logic ef this argument.

You take so many directorships and

work out an average, and then apply

‘it to the Bill here. Is it professoria!
logic or anything else? What is there

in that logic? It does not convince me

at all. Does he realise that a director

in England is a whole time person® He

‘is not' an adviser, Do you make the
same rule applicable to a lawyer or

-a dector in this country—that he must
wot have more than 20 patients or 15
‘patients, or not have more thap 10
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clients? After all, a director in this
country acts merely as an adviser. He
is not a wholetime person in this coun-
try, There is the managing agency
system in this country which is func-
tion‘ng. These directors are there
merely to advise; they are the con-
su'tants. ¥ou hardly find in this
eountry, whether in business or in the
other professions, many men of great
eminence. Even if you want a doctor,
you have to go to a speclalist. You
will find that the specialist is work-
ing from 9 in the morning till 12 in
the night. Everybody wants to con-
sult him: they won’t go to any other
doctor. Similarly in the case of
lawyers, Even in the labour movement,
in the trade unions, Shri Asoka Mehta
will he required 'n be there: nobody
else.

Shri Asoka Mehta;
K. P. Tripathl.

There ls Shri

Shri Tulsidas: Shri Asoka Mehta
wouird not iike to ecive vp nis trade
unionism to anybody else,

Shri Asoka Mehta: I would gladly
give it to Shri Tulsidas.

Mn Deputly-Speaker: Shri Asoka
Mehta only said that he is connected
with a majority of the unions. He
did not give the number.

Shri Tulsidas: I would like to know
what qualifications they have as
leaders. They have not any gualifica- .
tion. What is the qualification for the
leader of a trade union? I cannot
understand this logic at all. There is
no use saying that evreything will
apply to everybody.

Mr, Deputy-Speaker: Trade unions
are not dealing with public money,

Shri Tulsidas: In this case, 1 was
trying to show that you are penalising
everybody. I say, try to put up cer-
tain companies which are net managed
hy managing agencies or secretaries e
treasurers. Why should you apply all
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these rigid restrictions to these com-
panies? Is somebody going to manage
theve comparies or not? Are we going
fo put ir: more obstacles in ih2 wiy of
management of these companies?
Somreb:: {y hAas to manage !nem. Who
is going to manage them? If you do
not like a pardenlar sysiem, allow
something else to be evolved. Let us
try to encouarge that system. We are
applying all this rigidity to every
company, That is my point. I am
pursuing this inatter in every clause.
Wwherever I find that it is possible to
relax in the ca‘e of companies which
are not rhanaged by managing agents
or secretaries and treasurers I say at
least they must be relaxed.

Paandit Thakur Das Bhargava: Why
do you condemn the managing agents?

Shri Tulsidas: I am not . We have
got a bias in this House. I do not
want to say that. Anyway, that is my
opinion and that is what I have been.
telling all the time.

Let ug deal with clause 260. The
Company Law Committee suggested
that directors as envisaged in this
clause can be appointed only when
there is a majority of not less than
.80 per cent. of the shareholders, The
clause is now re-worded by the Joint
Committee, but what is the rewording
they have put in? Under clause 377
the managing agents have a right to
appoint two directors. 1 can under-
stand that if the managing agents have
the right to appoint directors, then

. you must not allow the other people
to become directors, but if the manag-
ing agents do not exercise this right
or !n the case of companies which
have no managing agents, do you still
insist on the particular restrictions?
Even if it is provided in the articles,
you cannot increase the number of
directors, you cannot reduce the num-
ber of directors. What is this I can-
not understand. How is the company
going to function. Every time you
have to go to the Government, Every
time you will have to call a general
meeting. It is going to be so difficult.
You will find that a company will have

278 L.S.D.
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to call three or four general meetings
every year. Every time you will have
to send some lawyer to go to Delhi and
get the approval of the Government,
You can imagine the cost to a person
who has to come four times a year
to Delhi from Travancore-Cochin.

Mr. Deputy-Speaker: Let us dissolve
the concentration of wealth.

Shri Talsidas: Who is going to suffer?
Ultimately, the shareholder. The com-
pany will suffer loss of money and
the shareholders are going to suffer,
As I said even in the consideration
stage, instead of having abuses of tbe
managing agency system we will have
some other abuses developed in this
country, and these abuses will be much
worse than what we are having today.
It will not only hamper our progress,
it will create a lot of difficulties. We
want more and more compsanies to
come, we want moge and more people
to get together and start ventures.

Shri U. M, Trivedi: Moy I ask my
hon. friend to say what will be those
new abuses which will crop up?

Shri Tulsidas: It is for his imagina-
tion to find out.

Shri K. K, Basu: But what is your
ingenuity about it.

Shri Tulsidas: 1 have been hearing
so many friends on my right and on
my left talking against this and that.
Is there any bar in this country against
any one starting any venture or busi-
ness. There is no bar. Let everyone
start it. But people have no capacity
to start, and then they start talking
against’ those who do somethirg.
They have absolutely no capacity to
work. What is the use of seying these
things, I cannot wunderstand, Who
stops them from starting ventures.
There are examples in the world, in
this country. People have started from
small beginnings and they have
gradually put up new ventures. They
have been successful and they have
also benefited the country, Our only
benefit here is talking, that is all. I
am sorry to say this, but that iz the
feeling I have been having.
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Mr. Deputy-Speaker: If a gentleman
starts a hotel, does he eat away every-
thing?

Shri Tulsldas: Then I would like to
make a few remarks about this pro-
portional representation. Under the
present Bill we have got this option
that companies can put in proportional
representation in their articles, Very
rightly, the Bombay Shareholders’
Association and my friend Shri Nath-
wani, Shri Morarka and Shri Asoka
Mehta said that nobody is going to
do it. If it is a good thing, why should
they not?

Shri Asoka Mehta: Will you do it?

Shri Tulsidas: It is not a guestion
of my doing it. I would like Shri
Ascka Mehta to start a company and
have proportional representation, but
he will not do it. Jt is no use saying
it, because even today he will

put his savings in a company
which has got no proportional
representation. People Lere want
somebody must give them the

money ang then they will start, They
have no ingenuity or capacity to work
by themselves.

About this proportionate representa-
tion, I wou'd like to see how it is going
to work. Who is the m'nority and
who is the majority in shareholderg in
general? What is this proportional re-
presentation? Who is going to work
it? How is it going to affect the vot-
ing? Supposing out of nine persons,
three persons are elected on propor-
tional representation......

Shri Asoka Mebta: All at a time.

Shri Tulsidas: .... how are they
going .to function? When two out of
these persons retire. ...

Shri Asoka Mehta: There is no rota-
tion in proportional representation.
All at a time,

Shri Tulsidas: Everybody has to be
elected every day.

Shri Asoka Mehta: Once in three
years or two years.
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Shri Tulsidas: I cannot understand,
Sir. Every day there will be election.

Shri Asoka Meb:tl: Every two or
three years.

Shr] Tulsidas: Well, I do not think
that is a thing which is desirable,
After all, a company has to function,
has to work like a cab.net. You can-
not have jn it people from the opposi-
tion.

Shri Asoka Mehta: They are merely

advisers.

Shri Tulsidas: Even the cabinet does
not take you, I am sorry to say. It
is no use saying something which you
cannot have. It seems to my mind
because they cannot get in, cannot do
anything, the only chance is to have
proportional representation, to see at
least some way by which one can get
in, That is the only thing. Otherwise,
there is no advantage. It is not a
good thing also. It may be in one or
two concerns there may have been
certan abuses. We have got enough
powers under this B'l, Government
have got enough powers under this
Bill to make that right. There is
enough power to see that the minority
can approach the Government andcan”
have their say in the company if there
is anything wrong.

Shri Asoka Mehta: Why approach
the Government and have lawyers
again? You object to that,

Shri Tulsidas: I would ask having
provided that, why do you want this.
Either you remove that and have this
or vice versa. I do not mind if*my
friend wants to remove all the powers
of the Central Government and then
have proportionate representation. 1
do not mind. But he wants both. Let
him first say that he is prepared to
agree to that

Shri Heda: He seems to be 8 good
bargainer,

Shri Tulsidas: He wants just to have
it whatever way he likes and he does
not want anything which is in the
interests of the company. I am sorry
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to say that this proportional represen-
tation will never rk.

Shri Asoka Mehta: It works in
America.

Shri Tulsidas: If you read some of
the litigations like the case of
Montgomery Ward you will know the
amount of trouble that comopanies had
there,

Shri U. M. Trivedi: These two
gentlemen should not go on talking.

Mr. Deputy-Speaker: Shri Asoka
Mehta also must turn towards me.
There will not be any difficulty.

Shri Tulsidas: If Shri Asoka Mheta
nas got some knowledge of labour
management, I know at least some-
tming about company management, and
yuu can take it op my word that this

'prupuruonal  representation is not
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golng to work. He even criticised the
Finance Minister on the question of...

Shri N, P. Nathwani: May I ask one
vuestion of the hon. Member? How
has this system of proportional repre-
sentation worked in those States uof
the United States of America where it
is compulsory? What has he to say
about that?

Shri Tulsidas: I have told him that
£ lot of litigation hag taken place in
those States, and in company manage-
ment there has been complete chaos.

Mr. Deputy-Speaker: Have they
changed the law? Notwithstanding
this, they are clinging to that.

Shri Tulsidas: There has not been
enough progress in those States.

The Lok Sabha then adjourned till
Eleven of the Clock on Friday, the
2nd September, 1955,





