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LOK SABHA

Tuesday, Tth September, 1954

The Lok Sabha met at a Quarter Past
Eight of the Clock

[MR. SPEAKER in the Chair]
QUESTIONS AND ANSWERS
(See Part I)

9-15 a.Mm.

PAPER LAID ON THE TABLE

DELIMITATION COMMISSION, FINAL
Orber No. 15

The Minister of Law and Minority
Affairs (Shri Biswas): I beg to
lay on the Table a copy of the De-
limitation Commission, India. Final
order No. 15, dated the 24th August,
1954, under sub-section (2) of section
9 of the Delimitation Commission Act.
1952. [Placed in Library. See No. S-
295-54.]

‘SPECIAL. MARRIAGE BILL—Contd.

Mr. Speaker: The House will now
proceed with the further considera-
tion of the .Bill to provide a special
form of marriage in certain casés.
for the registration of such and cer-
tain other marriages, and for divorce,
as passed by the Rajya Sabha.
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Clause 4 is under consideration,
and the House will now resume dis-
cussion on that clause. The follow-
ing amendments were moved on
the 2nd instant, namely, amendments
Nos. 60, 61, 108, 109, 182, 227, 229,
294, 62, 112, 183, 30, 295, 2 and 113.

I would remind the House that,
over this clause, and the amendments
which I have just mentioned, the
House has taken, up to now, four
and a half hours. That means more
than a working day. To be exact,
it {s 4 hours and 28 minutes.

1 simply place this before the
House, and would like hon. Members
not to repeat the same arguments,
though, of course, each one would
like to give emphasis to the argu-
ments by joining his voice in them.
But there has to be some limit,
though personally I am unwilling to
have any limit on discussions in a
matter of social legislation 1like this.
But I find the same point is being
repeated again and again. I would,
therefore, request the Members to be
short, ang if there are two or three
speakers, I woul@ not mind it. Other-
wise, I am afraid I shall have to #c-
cept closure now, if somebody moves
it. But I would reauest hon. Members
not to have a closure motion at least
for half an hour or so. Let a few
Members speak. Let there be dis-
cussion for about half an hour. and
let each Member express his views
in five or fen minutes, so that two or

" ¢hree more sveakers could be arcommo-

dated. 1 go not think anything fur-
ther Is possible in a House of 399 or
350 Members present, to give a chance
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[Mr. Speaker]

to everyone. There must be some
time-limit.

Sbri T. B. Vittal Rao (Khammam):
I would like to know the number of
hours allotted for this Bill. It was
said by somebody that it is sixteen
hours and by some others. twenty-
eight hours and so vn.

Mr. Speaker: That is yet under dis-
cussion. The Business Advisory Com-
mittee has not come to any final con-
clusions yet. It requires some fur-
ther consideration. and it has called
for certain further information. The
Committee has also to consider the
question of the House sitting for

longer hours. Incidentally, that might )

involve the question as to the timings
of the sitting. That has to be
considered, and after that is consider-
ed, the Business Advisory Committee
is meeting tomorrow, and I hope, by
that time. it will be possible for the
Committee to settle the whole pro-
gramme for the remaining period of
this session. So. that is one part, and
T shall be able t6 make an announce-
ment either tomorrow or the day after.
But I am not disclosing anything very
private, when I say that the Busimess
Advisory Committee have provisional-
ly allotted about twenty-eight hours in
all for the entire 8iscussion of the
clause by clause stage, including the
time taken yesterday. In other wuords,
it will be twenty-eight hours from
yesterday, and not from the time the
Business Advisory, Committee meets
and decides. The decision will be re-
trospective, and it will be in operation
from the time taken since yesterday.
It has considered all the possible as-
pects that are likely to be discussed
and require a discussion, and then
come to thig conclusion, but it is a
provisional one and not flnal. In
view of the special programme before
the House, the Business Advisory

Committee may as well curtail these *

twenty-eight hours into something else
—I cannot say into how many, but
it may curtail that. So. the discus-
sion may go on from that point of
view.

Clause 4. —(Conditions relating to
solemnization of special marriages).
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Shri N. C. Chatterjee (Hvoghly):
On a point of information. He has

promised us a dinner, when he re-
gisters his marriage under this Act.

Shri S. S More (Sholapur): I refute
the suggestion.

Shri N. C. Chatterjee: You are go-
ing back on your promise.
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60.
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Shri 8. 8 More: May I know from
the hon. Member whether he would

have the same provision for the Hindu
Marriage and Divorce Bill?

Shri U. M. Trivedi (Chittor): Hindu
Marriage and Divorce Bill is not want-
ed. at all; we oppose it fundamentally.
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“Several Hon. Members. rose—

+Mr, Chairman: I think it would be
better it hon. Members take less
time. So many Members are already
standing and each Member should
npt take more than ‘five .or six
minutes.

8hri U. M. Trivedi: Sir. some of us
were not allowed to speak even at
the time of the general discussion.

Mr. Chairman: It is only .on this
clause that I say this.

Shri U. M. Trivedi:
we have l?een trying to speak.

Shri Gidwani (Thana): Sir, while
considering this clause I would re-
quest hon. Members to take into con-
sideration the effect of clause 19 on

For four days

this. matter. Clause
this:

“The Marriage solemnized under
this Act of any member of an
undivided family who professes
the Hindu, Buddhist, Sikh or
Jaina religion shall be deemed to
etfect his serverance frum such
family.”

That means that the boy or girl,
married at the age of 18 will have to
sever their connections with the
family and they will have to seek
their source of income. It is an
acknowledged fact and there can be
no doubt about that, in the situation
in which we are today, it they were
really realists they woulg really com-
sider this aspects from the practical
point of view. These marriages will
take place only among the so-called
advance people; and you will find.
that after some :time when the gla-
mour js over, they will not be able
to find any employment and they will
be on the streets. That is one aspect
of the question which we have to bear
in mind. You have to take a practi-
cal view ©f the question. whether a
boy at the age of 18 will be able to
support his wife. Suppos.ng they
start procreating and within  three
or four years they manage to pro-
duce three or four children, where
will he be?

Shrimati Sucheta Kripalanl (New
Delhi): He cannot produce four child-
ren; it is physlcally impossible.

AShﬂ Gidwani: Only yesterday a
person came to me who. within six
years, bas proauced apout four child-
ren.

" Shrimati Sucheta Kripalani:  That
is al} .right. .

19 reads like

Shri Gidwani: Whatever that may
be, whether three children or . two
children within five years, it will be
difficult for him to economically ‘sup-
port his chi'dren. That is.one -aspect
of the question before my mind.

-You must also counsider. the social
oconditions In this country. There hnve
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|Shri Gidwanil

been riots over such marriages; 1
need not go into the history. I know
people’s sentiments get estranged and
it hurts their susceptibilities. There-
fore, looking to the practical aspect
of the question, we must be very
careful in social legislation. I would
therefore suggest that there should
be no difference between the age of
the boy and girl and it should be
21 years. Our women mow, also
claim equality. In this matter there
should be perfect equality. Why shculd
there be any disparity in this? There-
fore..

Shrimati Sucheta
have no experience.

Shri Gidwani: I have no experience
that is true. I have not married,
but I have sufficient experience (Inter-
ruption). Marriage is not the only
experience, or the only way of getting
experience; there are other ways
al9.

Mr. Chairman; Leave that subject
now.

Shri Gidwani: A social worker
comes into contact with various peo-
ple. I started my public career when
1 played the part of the mother-in-
law in an anti-dowry drama in 1907.
1 koow many things of this kind with
which I have been associated as a
soclal worker. You have only one ex-
perience of the biological process. I
have the experience of dealing with
people in social matters as a disinter-
ested and detached person. There-
fore, I do feel that if you really want
that this Bill should do any good to
the people, we should not reduce the
age-limit and we should accept the
recommendation of the Raiva Sabha.
In this matter they have shown their
wisdom
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Shri N, C. Chatterjee: There is a
difference in the family.
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Shrimati Sushama Sen (Bhagalpur
South): Sir, I do not want to prolong
the discussion because there has
already been quite enough discussion

as the Speaker himself remarked
today.

I support the amendment of Pandit
Thakur Das Bhargava that the age
of the girl shoul@ be 18 and the age of
the bridegroom 21. I think it is quite
fit and proper that these ages should
be accepted by the House. Regarding
the age of the girl, the woman Mem-
bers not only from this Hwouse, but
outside women who have been con-
sulted, are all of the opinion that 18
should be the age of the girl because

girl is quite fit and ready for mar-

7 SEPTEMBER 1954 Special Marriage Bill

* are 21.

1170

riage when she ig 18. Anwother thing.

is, for ihe middle-class people it is

rather difficult if girls are not married.

till a very late age. Therefore, I
would support the amendment that
the age pof girls should be ‘18 and
that of boys 21.

For the boys it is necessary to raise
the age to 21 because their educa-
tion will not have been finshed and
they will not be earning before they
Unless a boy is earning he
should not marry. Therefore, 1 sup-
port this amendment whole
heartedly.

The Minister of Defence Organi-
sation (Shri Tyagi): Will there not
be any constitutional difficulty in dis-
criminating between the two sexes?

Shri D. D. Pant (Almora Distt.—
North East): Yes; #xactly, that is my
point.

Pandit Thakur Das Bhargava
(Gurgaon): According to the rules
of physical constitution the boy ma-
tures at 21 and girl at the age of 18.

Shri D. D. Pant: No, no; it is an

offence against that clause.

Mr. Chairman: Order, order. The
hon. Lady Member may begin.
Shrimati Ila Palchoudhury (Na-.

badwip): Sir, I shall be very brief.

Mr. Chairman:
to be brief.

Shrimati Ila Palchoudhury: I shall
be still briefer than the one who.
have gone before me. I fully sup-

port the amendment of Pandit Tha- -

kur Das Bhargava because it is

quite right that girls of 18 and boys .

of 21 should be allowed to marry.

Shri D. D. Pant: Then why do you
want equality?

Shrimati Iia Palchoudhury: In ' this
there is no ecuality as the girl ma.
tures sooner thea a boy.

Pandit Thakur Das Bhargava:
want to have maternily benefits for
yourself. (Interruption)

I expect everyone -

You -
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Mr, Chairman: Order, order.

Shrimati Ua Palchoudhury: Every-
~one knows that a boy is not really
~up to the mental standard of a girl
--of 18 till he is at least 21!

Dr. Jalsoorya (Medak). I protest:

Shrimati @Xa  Palchoudhury: It
‘must be admitted that this Bl
touches only a fringe of society.
"Practically, it will not touch the

rural society at all and it will only .

touch a fringe of the urban society.
In that society a girl is able to take
care of herself at 18 and if the boy
it 21, the marriage can well be
solemnized. It does not mean that
any other ages are prohibited for the
purposes of marriage by this Act.
They can marry at any age, 60 and
18 or vice versa as an hon. Member
propuosed. This Act does not prevent
that. )

Another point that I would like
to submit is that any consent of the
guardian in this sort of an Act is
reallyt out of place; bhecause these
“marriages will take place when the
boys and girls have m~de up their
‘minds andq are not willing to consult
their families. Although clause 19,
.28 pointed out. will effect separation,
.-as 1 said, to keep matters easy and
pleasant beiween the tamily and boys
or giris, the separation may be de
jure, but it need not necessarily be
tde farto. Maioritv has heen conferred,
for all practical purposes, at 18 years,
hence this paiticu.ar stress on  con-
gent should not be placed beceuse it
makes the guardian’s position really
~untenable. The children can always
say: “We are maior. and we can do
just what we like”. Therefore I
think the consent clause should ret
be there and the age »f 18 and 21
for boys,and girls approved.

Mr. Chairman: I find that still a
large number of ‘Members—about a
dozen mnie---are tr - Lo ecatch my
eve and are standing. I would
therefore, request the Members not
to forée me to say, ult mately, that
.the matter has been sufficiently dis-

cussed. As far as possible. I do nol
want to exclude any Member from
saying what he has to say. I will
only say that Members should not
try to speak on this because it is an
alluring and easy subject. They must
only speak if they have to add any-
thing more than what has already
been contributed. With this hint I
will call upon the Member cn that
side, next to Shri D. C. Sharma
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Shri B. S. Murthy (Eluru): The
hon. Minister is otherwise busy now.
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"Shri D. D. Pant: 1 only submit that'
this amendment offends against the
Constitut:on  which  confers equal
rights on both sexes. You ‘are ' ccne
ferring the right on a girl to enjoy
married life at the ape of eighteen
but why are you going to deprive the
boy of the same right? '

‘Pandit Thaknor Das Bhargava: I
would like to know whether the hon.
Mbmber  wants  ma.ecnity - bBénefits’
for himself on the basis of equality.

‘Shri D. D. Pant: That is duite a
different ‘hine. My submission i8
that the clause if amended in this
mann~r will be ultra vires of the
Constitution.
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The Minister of Law and Minority
Affairs (Shrl Biswas): I would just
draw the attention of the hon. Mem-
ber to article 15, sub-article (3),
which says that “Nothing in this
article shall prevent the State from
making any special provision for
women and children”.

Shri D. D. Pant: But this is con-
ferring a special right on them.

Mr. Chairman: I do not think there
is any constitutional point involved
here.

Shri Sadhan Gupta (Calcutta-
South-East): Nature itself is wulira
vires of the Constitution.

Mr. Chairman: 1 would like to close
the discussion on this clause at about
10-15 A.M.

Shri U. M. Trivedi: In the discus-
sion that we have had so far, one
fundamental thing was brought wout.
As the Law Minister has been putt-
ing it, this is a Special Marriage Bill,
and it is not a Bill meant for every-

body.

Shri Biswas: It is meant for every-
body.

Shri U. M. Trivedi: He cannot talk
in two languages. His reference was
that in the Speclal Marriage Act of
1872, which is being repealed by the
provisions of the present Bill, we had
a provisiun that anybody who wanted
to marry under it had to make a de-
claration that he was not a Hindu,
nor a Mohammadan, nor a Jain, nor
a Sikh. Therefore, let us be honest
about it and for the sake of this
marriage, do not put up a founda-
tion on a false statement. and it is
with that object that the Special

Marriage, Bill has been brought for °

ward now. As he has also told us
—and we are also cognisant of the
fact—that we are following this Bill
with the Hindu Divorce and Marriage
Bill, where similar provisions do
exist, and that Is the law which ie
coming up and which will be ap)Hli-
cable to all Hindus, This Bill, as
its name suggests, is a Special Mar-
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rlage Bill and those who want to.
marry under it must certanly  have
mature consideration of all the cun-
sequences that are going to {follow
from following the special procedure
that is lalg down here, and it cannct
be denied that the great majority of
the people living in this country are
Hindus. Therefore we have to con-
sider it with greater emphasis on our
cultura] development. We have got
a saymng in Guj rati th-t von to 1oy
age of 25 a man is passing through
the stage of an ass or donkey. Up to.
the age of 25 you are not able to
form, correct ideas of wordly affairs;
You may be well up in vour studies,
you may studv books on history,
economics or mathematics and pass .
examinations. But the same does.
not apply fo your judgement on.
worldly aflairs.

Particularly in regard to marriage,
s0 many consequences follow from it.
The first important thing that a man.
should decide is whether a girl or
woman whom he is gong to m-rry is
an idiot or not; you do not know at
the age of 25 the difference between:
an idiot and an imbecile.

Shri D. D. Pant: Pitt became the
Prime Minister of England at the
age of 25.

Shri U. M. Trivedi: But he was
not an idiot.

Many people do not develop pey-
chologically before the age of twenty-
five with the result that ihey do not
know the difference between an.
idiot and an imbecile. We know that
under the Penal Code a boy below
the age of seven is treated on a nar
with an idiot. That is why whatever
be does is nmt an offence. In the
case of a boy under the age of
twelve who commits an offence, it
has to be oroved that he has develop-
ed sufficient intellizence as to realie
the consequences of his action. We-
do not kncw whether ihe percons who
are going to take advantage of this
measure will be persons whose in
tellectual ideas of the world would
have developed to such an extent.
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as to realise the consequences of
their actions. So, when we are pro-
‘viding for a type of marriage which
is not of the nors v oor Lsuai tyoe,
and when the consequences of that
‘marriage Is to deprive a person of the

right of inheritance of the Joint
Hindu family, with other attendant
.consequences not only upon them-

selves but also unon ther nrogeny,
why do you want to force those who
are merely of the age of eighteen to
formulate a  particular type of de-
cision which might affect them at a
later stage?

1 therefore, say that although I
woulgd have ordinarily agreed with
what Pandit Thakur Das Bhargava
has suggested by way of amendment,
I would go a little further and sup-
port the amendment of Shri Chat-
terjee that until the parties have
crossed the stage of ass or donkey
(that is 25 years) we should not per-
mit them to take recourse to this
‘special law., with all its serious at-
tendant consequences.

Shri 8. 8. More: So. this Bill is for.

the prevention of marriage of donkeys!

Mr. Chairman: Let us not have
«cross-talks. That shows we are treat-
ing  .he  snhvinet My T e
the one hand hon. Members combplain
‘that this is an important provision
and should have more time, I find
them indulging in laughter which
goes to show that they are treating
it lghtly.

Shri U. M. Trivedl: I endorse every
word that has fallen from youyr lips.

In fact, my hon. friend Shri More
thas been very flippant in this respect
and I expect that he will not pro-
«ceed in that way.

shri S. S. More: It is the inviolable
right to Mr. Trivadi {o be flippant.

Shri U. M. Trivedi: The other
question to which I want to draw
‘the attention of the House is to the
amendmen’s suggested to part (d)—
that is degree of nrohibited relation-

=hip.

Mr. Chairman: We are now deal-
ing only with sub-clause (d).

Shri U. M. Trivedi: As my hon.
friend Shri Jhunjhunwala has very
rightly put it, here we are not deal-
in+ with ~oods or chattels; we are
not dealing with merchandise—so
that you cannot say: “well I have
committed a mistake in mv selection,
I return this and take another.”

There is an unfortunate belief
among some of our friends bere that
unless we follow western ideas we
are not progressive, Bul in order to
be progressive it is necessary that we
should give up all our intelligence?.
In England, we know, a boy is con-
gidered a minor up to the age of 21.

3 vttt ime.
posed upon us this position that a
boy or girl attains majority at the
age of 18. We ourselves do not know
that intelleclually we are far sup-
erinr to the other roces. Ts such it
would have been better if the age of
majority had been fixed at 21 in
India also.

But so far as the question of mar-
riage is concerned, It requires rather
deep and serious consideration oft
the consequences that follow. It is
not a matter like casfing your vote
like a flock of sheep and we done
away with it. It is much more im-
portant than casting your vote. We
ko fixad the minimum age for the
exercise of franchise af 21. I say it
is but reasonable that we should
raise the age of marriage under this
measure to 25.

Shri Barman (North Bengal—Re-
served—Sch. Castes): Sir, this is a
very controversial provision in the
Ril'. At the outset 1 »stould adinit
that there Is much for in the amend-
ment tabled by my hon friend
Pandit Thakur Das Bhargava.

]

Dr. Rama Rao (Kakinada): It is
better to mention the age suggested
rather than give the number of the
amendment.

Shri Barman: On account of the
differences of opinion prevailing
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[Shri Barman]

among hon. memibers, 1 feel that the
amendment moved by my hon. friend
Shri Venkataraman'is a via media
ang a most sensible one. In the
Seleef Commitlee Report on the
Special Marriage Bill, 1952, you will
find that the Oommittee after giving
consideration to this all-important
matters recommended....

Mr. Chairman: Which is the num-
ber of that amendment?

Shri Venkataramun (Taniore):
Amendment with regard to guardian
is 291 and the amendment with re-
gard to age is 295.

Shri Barman: ..by a majority
that the par 1~ should have compieted
the age of 18 years. Ang then the
next clause provides that ‘“each party,
if he or she has not completed the are
of twenty-one years. has obtained the
consent of his or her guardian if any
to the marriage”.

Here I beg to submit that two things
are provided. First of all, there may
be a constitutional question or not,
but one thing is clear, that the sge of
both the girl and the boy has been put
down at eighteen. Tha Upper House
of course has changed it to twenty-
one, and therefore this contro-
versy has arisen here. 1 think
that we should consider between the
two limits, cichteen and twenly-one,
equally for the age of boys as well
as for girls.

It is very difficult to say at what
age each and every girl will attain
puberty; so also, in the case of boys
it is difficult to say when each and
every hcy will attain maturity, It may
be that under the law the girl is
supposed to attain majority at the
age of eighteen. But well-developed
girls attain puberty before that age.
And under the ordinary laws pre-
vailing according to each religion, the
age-limit for marriage is there which
is below eighteen.

So we cannot simply lay down a
har@ and fast rule that because each
and every girl attains puberty at the

age of eighteen, or in the case of boys
they attain maturity at the age of
twenty-one, no boy or girl should be
allowed to marry below that age. I
think it is not very sound for us to
say that dogmatically. Each case
varies according to circumstances, cli-
mate, health, But we must lay down
a certain lower limit below which we
may say that we shall not allow any
marriage under this Act to be per-
formed. :

This is a Special Marriage Act. In
such cases I think that eighteen
should be the age-limit below which
boys or girls should not be allowed:
to marry.

Now the question has arisen that
a boy does not attain maturity until
he is twenty-one years of age. Apart
from the submissicn that 1 have al-
ready made regarding individual vari-
ations, there is one safeguarq here.
That is i the boy or girl—in this case-
let me say the boy—has not attained
the age of twenty-one, if the father
or mother be living or there is a court
guardian. then it is their concern to
see whether the marriage will be a
judicious one, will be for the happi-
ness of the boy, and they will look
after thé boy’s future interests and
future happiness. So that is safe-
guarded.

The question remains as regards
orphans. It is very difficult for
this whole Hwuse to take responsi-
bility for all the orphans under dif-
ferent, circumstances. You may
remember that on the floor of the
House. Mr. Anthony has posed a
question. He has said that under
the present circumstances in our
educational institutions under the:
co-education scheme boys and
girls mix freely together. The ques-
tion of age of puberty, as I have said.
is a debatable one. But in a case
where a boy and a girl had contacted
with each other and something which
was not desirable had happend, then
what is the fate of that union? Supe
pose they belong to two communities.
You are not allowing the boy and
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girl to contract this special marriage
till they are twenty-one. And if an
issue is born, say, before the marriage
is solemnized that issue will become
fllegitimate. How is thig House going
to provide for such circumstances? 1t
{s not of course possible to provide
for all contingencies. But Mr. An-
thony’s propasition is not to be
flouted with levity.

I think that in the case of boys
and girls who have got no court
guardian, no father, no mother, who
are orphans, it would not be right
for us to say that untit the boy at-
tains twenty-one years of age he will
not be allowed to marry. They are
alone in this world. Nobody is taking
responsibility for them. So even if
they be below twenty-one years of
age and there is no father, no mother,
no court guardian, let them take the
consequences of their own acts.

Considering all these factors I
personally think that the amendment
moved by Mr. Venkataraman is a
sound one and we shoulg support it.

Mr. ‘Chairman: Shri D. C. Sharma.
I think you are  probably the last
speaker.

Babu Ramnarayan Singh
bagh West): I also want {o speak.

Shri A. P. Sinha (Muzaffarpur
East): The Speaker said at 9-30 that
this will be discussed only for half
an hour. Now it is almust an hour.

Shri D. C. Sharma (Hoshiarpur): 1
have seen on the floor of this House
a lady Member differing from her
husband so far as this clause is con-
cerned, and I therefore make bold
to differ from the Law Minister.

Mr. Chajrman: May I make an ap-
peal to the hon. Members. Some sec-
gion of the House think that the
matter has been discussed very
thoroughly. I myself have got that
feeling and in fact wanted to close
it at 10-15, but I find that even impor-
tant Members are trying to rise and
catch the eye of the Chair, I suggest
that the hon. Member may finish with-
in two or three minutes if he has

(Hazari- -
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anything new to say. Otherwise what
is the good of forcing me to resart to -
some other method?

Shri D. C. Sharma: Most of the
hon. Members of this House, when
they come to prescribe the age of’
marriage for boys as well as for girls,
try to keep it low. I think this:
measure 1is neither a reformist mea-
sure nor an orthodox measure. It is-
neither fish, nor flesh, nor fowl. I
would think that the provision of
consent should be done away with -
altogether.

Mr. Chairman: We are not con-
cerned with it at this stage. We are -
only on clause 4, sub-clause (c), as
to what should be the age at which
these people should be allowed ta.
marry.

Shri D. C. Sharma: I am arguing on -
that point that there should be no
element of consent in it, Lecause the-
consent of the parents will be obtain-
ed under duress either by the girl
or by the boy. Because, I know the
parents will find it very difficult to -
differ either from the girl or the boy
when they are in a mood to marry
under all circumstances. I  would:
therefore say that we should have one
flat clause here and wé shoulg do-
away with the element of consent al-
together. Let the boys and girls be-
free parties to contract the marriage-
if they so desire. Please do not put

- the parents in a false position. This.

is the first point I want to make.

What does the past experience say? -

' We have had the Act in India for a

very long time, and I think a large-
number of marriages have been per-
formed under this Act. Please en-
quire—it is a statistical approach or-
an approach of experience—plesse en-
quire from those persons who have
married under the provisions of this
Act what their relative ages were-
when they married. If you do that
you will come to the conclusion that
there were very few persons who
married under this Act when the age
of the girl was eighteen or when the .
age of the boy was twenty-one. I
would therefore say ‘hat when you
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[Shri D. C. Sharmal

-are prescribing that age limit, you
are going against the experience that
we have accumulated under this Act
for the last 50 years or more. I do
not remember the exact number of
‘years.

So far as this clause is ~oncerned,
1 would say that we should look at
it from the psychological point wof
view. The psychological point of
view is this. We should give the boy
ang the girl the utmost freedom to
marry when the urge to marry is in
‘them and we should not put shackles
in their free choice. I think one of
the tests of civilisation, if I can
understand civilisation in the way in
which people understand it today, is
this. As civilisation in the modern
sense Of the word progresses, the age

- of marriage gets levelleq up. Students
of anthropology know it. (An Hon.
Member: What is your experience?)
You study the conditions of marriage
which.  prevall among the Tribes,
whom we. in a sense of superiority,
call primitive. I do not call them pri-
mitive. You study the science of
anthropology. You will find that
there has been a tendency all along
the line t5 raise the 'age of marriage
among boys and girls. This is what
anthropology tells us. I have been

--connected with an organisation which
can call itself a reformist organisa-
tion among Hindus. I have been
told that the normal age for a young
man to marry is 25. People say that
this is the voice of reaction.

Shri M. 8. Gurupadaswamy (My-
sore): When did you marry?

Shri D. C. Sharma: 1 married when
1 was 13 years old.

That does mot mean anything.

An Hon. Member: These are per-
. sonal questions.

‘Mr. Chairman:
-also. )
Shri D. C. Sharma: Some religious

reformers in our country have said
and said emphatically, ang I know

It is not relevant

" period,

their followers are always saying
this that no young man should be
allowed to marry before he is 25. I
think there is much wisdom in that,
much virtue in that. much goodness
in that. You cannot marry only be-
cause you feel the biological urge.
You should marry when you have the
means to support your wife; you
should marry when you have acquired
the means to run a home; you sheuld
marry when gou have acquired the
means to look after your family. You
can see young man and young woman
doing their best for their family; for
making the marriage a success? if this
is the voice of reaction that a young
man should be 25 years olg and the
girl’'s age should be 21, 1 think India
should afford to be reactionary, be-
cause I think this is not the voice of
reaction, but is the voice of reform.

I was referring to psychology.
Those who have read the life of
Presidentt Wilson will know this.

When he became a widower, he want-
ed to marry again. He met a lady
ang proposed to her. The lady said
to him, “We have not known each
other for a long time, when I have
not known you for a sufficiently long
how can we marry each
other.” I think we should not put a
premium upon the half-baked love

- which passes in young men for love.

It should be a case of intimacy, a
case of knowledge and understanding
1 do not think that this kind of urder-
standing will develop if you put the
age limit very low.

My friend asked me, what is your
experience as a teacher. My experi-
ence as a teacher is this. If you keep
the age limit low, as it has been sug-
gested by so many persons here, 1
submit that our educational institu-
tions will not function in that kind
of atmosphere which is needeg for
running the educational institutions.
I do not want to elaborate that point.
I have been teaching to classes which
consist of boys and girls and I have
some experience of institutions where
you have co-education. I know all
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that. -1 have also read books which
have been published on the subject
including the famous one by Judge
Lindsay, published in the U.S.A. As
a teacher, 1 would say that you
should not bring down the age limit.
You should keep the age limit for
boys at 25 and for girls at twenty-
one. Unless you do that.....

Shri Bhagwat Jha Azad (Purnea
cum Santal Parganas): No, no.

Shri D. C. Sharma: It does not
matter, because I know there are
some persons who do not understand
psychology. If you do not do that,
I will tell you, you will be putting a
premium on this course expression,
with which some of my friends may
be familiar, calf love. 1 would say
that love should not be treated as
_a hothouse plant which springs up
suddenly and which matures sudden-
ly. Love should be taken as a plant
of slow growth. Unless it has been
tested by time, it should not be taken

notice of.

I say, here is a measure which the
thon. Law Minister has said is a re-
formist measure. Quite right; I agree
that there are some persons who do
not want to marry under the old law.
We want to give them a chance to
live. But, if i(t is a reformist measure,
I would say that the Law WMinister
should go the whole hog and he
shoul@ make it a really reformis' mea-
sure. He should not make it a mea-
sure of compromise: half of orthodoxy
and half of reform or 75 per cent of
orthodox and 25 per cent of reform.

Acharya Kripalani (Bhagalpur cum
Purnea): Mixed economy.

Shri D. C. Sharma: There may be
mixed economy in industry. There
cannot be mixed economy in mar-
riages, mixed economy in that sense.
I would therefore say that the voice
of experience dictates, our knowledge
of other sciences dictates that the age
limit for boys should be put at 25
and the age limit for girls should be
twenty-one and that there should be
no question of qqgsent of the 'ﬁ\iﬁ?‘-jia“

372 LS.D,

which, I think, will be a very very
harsh thing today.

Shri A. P. Sinha:
“That the question be now put.”
Mr. Chairman: There is a motion.

I beg to move:

“That the question be now put.”

I think there has been sufficient dis-
cussion. I will put that motion to the
House. That would only mean that
the amendments which are under dis-
cussion will be put to the House after
this motion is passed: not that the
whole clause will be put before the
House. The question is:

“That the question be now put.”
“That the question be now put.”

Mr. Chairman: I will try to put
these amendments serially. I will
put each amendment separately, be-
cause they are of different kinds. 1
will take up amendment No. 80.

Some Hon. Members: They should
be read also.

Mr. Chairman: The question is:
In page 3, for line 6, substitute:

“(c) the partieg have complet-
ed the age of twenty-one years
and the difference of age between
the parties does not exceed fif-
teen years;”

The motion was negatived.

Mr. Chairman: Then, we take up

6l.

Shri Biswas: I thought, if I may say
80. Sir, that I would be given a chance
to reply after you accept the closure.

Mr. Chairman: Certainly. I would
say that I had no desire to exclude
the Law Minister from making a
reply. Normally, I should have called
upon him, But, he had said that he
left it to the House and I therefore
thought that probably he did not
want to speak.

Shri Biswas: I only wanted to make
the matter easier.
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Shri V. G. Deshpande: What about
this amendment?

Mr. Chairman: I think it may
stand. It does not matter. There
are so many amendments of the same
nature. .

Shri V. G. Deshpande: It should be
put again.

Shri Biswas: I was only submitting
that I would place the matter in an
easier form before the hon. Members
so that they may follow how it stands.
1 have, for instance, made a table as
to which amendments are of a simi-
lar nature and so on. If I give that
information, it will be helpful to the
House. I have divided the amend-
ments into different categories. One
category wants twenty-one years and
a disparity of the age between the
two not to exceed fifteen, That is
amendment No. 60. Other amend-
ments which suggest twenty-one for
the man and eighteen for the woman
are: Nos. 61, 109, 227, 111 and 30,
Then, amendments which suggest
eighteen are: Nos. 108, 110, 182, 62,
and 298 (in List No. 7. You will fing it
in the second Consoiidated List).

An Hon. Member: What about

Amendment No. 112?

Shrt Venkataraman: It is also in-
cluded in Amendment No. 62.

Mr. Chairman: 1 think they are
the same.

Shri Biswas: 1 did not take it sepa-
rately. Sixty-two includes that, yes.

Then, there are some amendments
which say the age should be eighteen,
but only the male has to obtain con-
gsent if he is below twenty-one, i.e..
amendment No. 108. It says, age
eighteen for both, but consent only
for the male if he is below twenty-
one. Amendment No. 110 wants eigh-
teen, but consent in the case of both
{f below twenty-one. Amendment No.
182 is the same ag amendment No.
108—only male has to obtain consent
if below twenty-one. Also amend-
ment No. 298—eighteen subject to
consent.

Mr. Chairman: I find a reference is
made to some of the amendments
which, I am told, have not been mov-
ed. The only amendments moved are:
60, 61, 108, 109, 182, 229.... .
(Interruption.)

Shri Biswas; ,I thought all the
amendments in the Iist had been
moved. I am taking the amendments
which appear in the list. I did not
follow which of these amendments
had been actually moved.

Then, there are some speecial
amendments regarding disparity of
age. Amendment No. 60 says: diff-
erence not to exceed fifteen. Same
with amendment No. 294, difterence
not to exceed fifteen years. Amend-
ment No. 341—there also the differ-
ence is not to exceed fifteen years.

Then, other ages have also been sug-
gested. For instance, amendment No.
229 of Shri Frank Anthony—male
eighteen but not twenty-one, female
fifteen but not twenty-one, that is to
say, without consent. If you are
above twenty-one, no consent, but if
you are below twenty-one, you require
consent of father, guardian o¢ the per-
son or of mother. Amendment No.
341 also suggests disparity of fifteen
Years between the ages of the two

parties,
Mr. Chairman: Where is 3417

Shri Biswas: It has not been moved

And, then, Mr. Sadhan Gupta—
Amendment No. 424. Has he moved
that? It is not moved. I need nct dgeal
with that,

These are the ....

Shri N. C. Chatterjee: What ibout
the progressives? I wanted the age to
be raised. Amendment No. 183,

Shri Biswas: Then the other class
of amendments. Amendment No. 228
that is to say, male twenty-four,
female twenty-one.

Mr. Chairman: Amendment No. 228
is also not there.

Shri Biswas: Not moved, I see.

Mr., Chatterjee’'s amendment, i.e.,
No. 183. He suggests twenty-five.
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Amendment No. 423 has not been
moved. It also asks for twenty-five
for maleg and twenty-one for females,
but that has not been moved.

As you pointed out, this question
of minimum age for marriage we have
been debating for about flve hours
and a half now.

The first question which arises is
whether there shoulg be a minimum
age prescribed at all. If so, whether
it is to be by legislation, or it should
be left to the discretion of the psarties
in every individual case—that is the
next question. Then, if by legislation,
shoulq it be directory or mandatory—
that is the thirg question.

Now, on thig question as to whether
there should be a minimum age, so
far as the Specia] Marriage Act is
concerned. there has been a minimum
age prescribed since 1872. So, for near-
ly eighty years....

Some Hon. Members:
years.

Shri Biswas:...this rule has been
there and has been foung working quite
all right. Some hon. Members want-
ed to know the figures showing at
what age marriages are actually sole-
mnized under the Special Marriage
Act. Unfortunately, such statistics
are not obtainable, for the very simple
reason that the declaration which was
required to be given by the parties
under that Act merely provideq that
the bride and bridegroom must both
say that they had completed the res-
pective ages prescribed. In the case
of the bride, the are was lower, while
in the case of the bridegroom
it was a little higher. The bride-
groom had to  say, ‘1 have
completed my age of eighteen
years,” while in the case of the bride,
she would have to say. ‘I have com-
pleted my age of fourteen years.” What
exactly is their actual age is not re-
quired to be stated. and therefore, we
have no statistics to show whether
the marriages took place at the age of
fourteen, which was the minimum age
for the bride, or above, or at the age
of eighteen which was the minimum

Eighty-two

in the case of the bridegroom, or above.
We have net got those flgures.

Now, what should be the minimum
age? On that point, opinions are
bound to differ, as is reflected in the
debate in this House over this ques-
tion. It will all depend upon the
view you take of the whole matter,
your concept of marriage, and the
basic considerations which ought to
guide you in coming to a decision on
this question. As my hon. friend Dr.
Jaisoorya has said, there are several
aspects. The blological aspect is one,
the social aspect is another, and so
on.

Shri N. C. Chatterjee:
the emotional also.

You added

Shri Biswas:...or whatever it {s. It
all depends upon the angle of vision
from which you loolw at it.

Take the Hindu law. for instance.
The ancient Hindu law did not pres-
cribe a minimum age at all; it only
prescribed the maximum. A girl must
be married before she attains puberty,
and if the father does not give her
away in marriage even after she has
attained puberty, she is given the
liberty to marry herself without the
father's consent or authority. So, the
minimum age was not prescribed, and
it was regarded as the most meritori-
ous act if a father gave away his girl
in marriage, at the age of nine or ten.
What was behing it? This is not some-
thing which we can simply dismiss
as....

Shri N. C. Chatterjee: Antediluvian.

Shri Biswas:...antediluvian or medi-
aeval or something like that. There
was a goud deal of reason behind it.
After all, what was the conception of
marriage in those days? A marriage
which was solemnizeq at the age of
nine or ten was not marriage in the
sense in which we understand it. As
a matter of fact, the idea of marriage
was that it should effect a permanent
union, and the most effective way of
securing that object would be to bring
a girl into the family at an age when
she will unconsciously feel as if she
was a limb of that family, a member
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of that family as, if she was born
into that family. That was the idea.
In order to secure that closeness...

Shri N. C. Chatterjee: Grafting.

Shri Biswas:.. of tie between the
bride and bridegroom, this was the
expedient resorted to. It was grafting
or transplanting, if you like to put it
that way. If you want to graft a
branch of one tree into another, you
do not take the...

Shri A. M. Thomas
you do not take the old.

Shri Biswas:...old. That means that
grafting is always with fresh ma-
terial. So. the younger you marry
the girl anq get her over to the bride-
groom’s family, ¢he better. But al-
though the marriage tuok place at
nine, the bride and bridegroom did
not come together in the sense in
which parties to a marriage come to-
gether now, till the girl had attained
puberty, and even after that, till three
years had passed since the attainment
of puberty. And there were cere-
monies actually performed to mark
these different stages. So, at the
time the girl was mature enough for
maternity, she was sufficiently old,
and the bridegroom also had grown
sufficiently old by that time. By way
of interesting information, which 1
just collected the other day, I may
say....

Shri B. S. Murthy: Does the hon.
Law Minister know that in those
marriages, the girl, even though she
was married at the age of nine, was
not brought into her father-in-law's
family, until she had given birth to
three or four children?

Shri Biswas: That is what I am
pointing out. Although there was the
formal marriage solemnization, she
was not brought into that house until
some time after that. The parties did
not come together soon after marriage.
That is the idea. (Interruptions)

Mr. Chairman: The hon. Minister
is only giving some information.

(Ernakulam):

Shri Biswas: Acharya Kripalani has
suggested the age of thirty-five. Well.
some of us were inclined to laugh it
away, and we were actually citing
Shrimati Sucheta Kripalani as the best
witness against him. As a matter of
fact, when I was reading this book
I found that something like that was
actually the age which was prescribed
for males, according to our shastras.
It was pointed out also that the law
of eugenics was nowhere studied
more carefully than here.

An Hon. ‘Member: What is that
book?

Shri Biswas: This is Jayaswal's
book on Manu and Yagnavalkya. I
shall read the whole paragraph, which
is as follows:

“Modern statistics have shown
that a young man produces the
maximum of bad and the mini-
mum of good children, while a
young woman produces the great-
est number of good and the smal-
lest number of bad children. A
disparity between the ages of the
hushand and wife so arranged,
that when a man is fully matured
and the woman, young, produces
the least number of wicked citi-
zens. The Manava Code fixes
the age of marriage at thirty for
the man and twelve for the girl,
that is. at the age of motherhood,
the girl would be about seventeen
or sixteen, and the man thirty-
five.”

Incidentally, I may say that thirty-five
is the age which has been mentioned
by my hon. friend Acharya Kripalani.
Jayaswal continues:

“Other age limits are so arrang-
ed that a man could not be a
father before the age of thirty-
two. There is evidence that the
girl’'s age was lowed by Kautilya,
on account of a policy for popu-
lation.”
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So, you see that there is authority in
our old shastras for some of the sug-
gestions which hlave been made on
the floor of the House today.

Shri S. S. More: They are standing
by the old authority. There is noth-
ing else.

Shri Biswas: That was the actual
practice that was followed in those
days.

Shri S. S. More: But the social con-
ditions were entirely different.

-Shri Biswas: Exactly., I am not
suggesting that the social conditions
have not changed. But I am pointing
out that...

Shri G. P. Sinha (Palamau cum
Hazaribagh cum Ranchi): On a point
of information. May I know from the
hon, Law Minister what the average
age of modern man in India is?

Shri S. 8. More: Twenty-six.

Shri Biswas: I am sorry I cannot
answer that question. What I am
pointing out is this. Opinions as to
the proper age for marriage will differ,
according to the various considera-
tions which you apply. When you can
justify the age of thirty, thirty-five,
twelve or sixteen., and so on, you can
justify other age-limits as well. I
was only pointing out this, because I
found it so interesting that I thought
1 should place it before you. I am not
suggesting that you should follow it or
that the social conditions today are
such that we can adopt and adapt all
that we find in those earlier days.

If the object of marriage is to pro-
duce healthy progeny, then, of course,
a person will fix the age at a certain
limit. If, on the other hand, the other
test is applied, namely, that they
gshould be of sufficient age to be able
to realise their responsibilities and the
status that they are going to acquire,
and therefore, they must be old
enough to understand what is mar-
riage, what are its implications, etc.,
then, you must fix the age at a certain
level. If a third test is applied, that

the age should be fixed in accordance
with existing social conditions, to
which Shri Frank Anthony referred
then you will have to fix the age at a
certain other level.

Now, taking a realistic view of the
situation, you find boys and girls com-
ing together at a very young age. Is
1t right to throw them into each other’s
company at an immature age, so to
say, and.at the same time not to be
prepared for the consequences? There-
fore, the best thing would be to fix
the age at such a limit that you can
avo:d the undesirable consequences,
and at the same time, secure the hap-
piness of the parties who want to con-
tract a marriage. All sorts of argu-
ments may be used in support of, or
against, any particular view. We have
got to judge the matter with reference
to two important facts: this is a spe-
cial marriage law which is to apply
to all, irrespective of religions, and if
there was a necessity for prescribing
a minimum age in any law, it should
be in this law. I have told you about
the personal law of Hindus: You have
the personal law of Muslims: there you
find the attainment of puberty both
for male and female as the age of
marriage. The age of marriage must
not be confounded with the age of
majority. The Indian Majority Act
expressly excludes marriage, dower,
adoption and things like that from the
scope of that Act. Therefore, in these
matters in India, parties are at liberty
to fix their own age for marriage, ad-
option, dower and so forth.

Pandit Thakur Das Bhargava: The
Sarda Act fixes the age for everybody.

Shri Biswas: Subject to legislation
of course I was going to refer to that.
Under the Indian Majority Act, these
matters were left out of the scope of
that enactment. So far as legislation
is concerned, there is the Child Mar--
riage Restraint Act—known as the
Sarda Act. There, of course, the ages
were eighteen and fourteen, and the
latter was subsequently amended to
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fifteen. But subject to that, the par-
ties were left to be governed by their
personal laws. Amongst Hindus, as
I have said, there was no minimum
age prescribed, but the maximum was
\aid down. Amongst Muslims, the age
of attainment of puberty is the age for
marriage, both for boys and girls.
Then, it is interesting to find...

Shri Bogawat (Ahmednagar South):
Is there no age limit there?

Shri Biswas: Attainment of puberty
only; no age.

In Travancore, there is an Act and
there the age for the male is twenty-
one and for the female eighteen, sub-
ject to consent in the case of the fe-
male, if she is under twenty-one.
Then in Bombay, under the Anti-
Bigamy Act of 1846, a ‘minor’ is defin-
ed as a boy or girl under sixteen, and
it is only if they are not minors that
they will be competent to marry, that is,
the minimum age would be sixteen in
that way. Then the Madras Act im-
poses a penalty if anyone marries who
is under eighteen; so there eighteen is
the minimum age. Then under the
Indian Christian Marriage Act, which
was referred to by Shri Anthony, the
man is to be above sixteen and the
woman thirteen. In the Christian
Marriage Act, there is no provision
regarding the age of consent, but it
is to be determined according to the
law as in England at the time of the
marriage, The law in England has
undergone a change. Now, the English
law, following the canon-law in this
respect, originally prescribed fourteen
as the age of marriage for boys and
twelve as the age of marriage for
girls. Under the recent Act, the Eng-
lish Marriage Act of 1949, sixteen is
the age for both. Under Eng-
lish law where either party is a minor,
consent of parents or guardians is
required.

'Shrl S. 8. More: If the consent is
unnecessarily refused, then the con-
sent of the court.

Shri Biswas: That is under the new
Act. But so far as the cases under
the old law are concerned, what I
find is this, that the requirement of
consent has been held to be merely
directory and want of consent would
not generally nullify the proclamation
of banns.

11 AmMm.

Shri N. C. Chatterjee: That is so
even under the Sarda Act.

Shri Biswas: It does not render the
marriage invalid. Sarda Act imposes
a penalty.

On this question of consent, it may
be asked, ‘Well, why should there be
consent?” As a matter of fact, I be-
lieve my friend, Dr. Jaisoorya, suggest-
ed that there should be as few impedi-
ments in the way of marriage for the
sake of the happiness of tHe parties as
possible. In this connection, I might
just quote a very interesting extract
from Sir William Jones’. He was ac-
tually talking about the Hindu law of
guardianship in marriage. He said:

*“All unnecessary restraints upon
love, which contributes so largely
to relieve the anxieties of a labo-
rious life, and upon wmarriage.
which conduces so eminently to the
peace and good order of society
are odious in the highest degree”.

At the same time, he says:

“Yet at Athens, whence arts,
law, humanity, learning and reli-
gion are said to have sprung, a girl
could not be legally united with
the object of her affection without
the consent of her controller, who
was either her father or her grand-
sire or brother or her guardian”.

So the necessity of a guardian was re-
cognised as early as that in Greece
itself.
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Pandit K. C, Sharma (Meerut Distt.-
South): Wioman is much more old
now; she does not need a controller.

Shri Biswas: If the minimum age
i1s fixed—whatever the fijgure may
be—and then if the party, although
satisfying that requirement, is still
under a particular age, you should ob-
tain consent. That meets the objec-
tion.

One of the considerations suggested
for the age of marriage is that
you must be o0ld enough to rea-
lise the responsibilities of the
act. If you think eighteen—or what-
ever you may fix—is much too low
for that purpose, bring in the guardian
who will advise the parties, and they
should act with the consent of the
guardian. That is the only object for
which consent is required; otherwise,
if you think eighteen is an age at
which a man or woman is old enough
to understand whatl he or she is doing,
1ihen of course the question of consent
does notf arise. It is not like fixing
the age of majority for other purposes,
as under the Indian Majority Act. But
this is something which affects the
happiness and future life of the two
parties and, therefore, they must cer-
tainly realise the consequences and the
implications of the step they are tak-
ing. If you think that the age you
fix, the minimum age, is not suffici-
ently high for that purpose, then re-
quire the consent of the guardian. That
is the idea. If you make it twenty-one
or .twenty-four or twenty-five, certain-
ly the question of obtaining the con-
sent of anybody else does not arise.

These are the matters which I want~
ed to place before the House. As I
said, after all, the House will have to
decide. There are different opinions
and we shall follow the opinion of the
majority as reflected here.

Shri Lokenath Mishra (Puri): What
is your flnal oplnion?.

Shri Biswas: So far as my opinion
is concerned, it is embodied in the Bill

as it was introduced—eighteen, sub-
ject to consent if the parties are below
twenty-one. That was accepted by the
Joint Committee; that was reversed by
the Council of States, as it was then
called. I hold by the opinion which
was embodied in the Bill as introduced
and Mr. Venkataraman has given notice
of an amendment which seeks to res-
tore the provision in the original Bill.

Shri Lokenath Mishra: Good. Then
we will vote for it.

Shri N. C. Chatterjee: May I suggest
one course?. Would it not be better if,
in putting the amendments to the vote
of the House, you start with the older
age-limit? Somebody has suggested
twenty-five. You will put that to the
vote first; if it is not carried, then you
take up the amendment for twenty-
one: if it is not carried, then go to
eighteen.

Shri Venkataraman: Mr. Chairman,
on the other hand, I would suggest that
you put the lower age-limit and if it
is not carried......

Mr. Chairman: I think the much
better course would be to put them one
after another.

Pandit Thakur Das Bhargava: Sup-
posing more than one amendments are
carried? So, only such amendments
should first be put as would not elimi-
nate others.

Mr, Chairman: I do not think it will
be so. I have ascertained that there
are only a few which are identical. I
have already put amendment No. 60
to the vote. I will now put amend-
ment No. 61,

The question is:
In paée 3, for line 6, substitute:

“(c) the male has completed the
age of twenty-one years and the
female the age of eigteen vears.”

The Lok Sabha divided: Ayes 118;
Noes 108.
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Achalu, Shri

Altekar, Shri

Amrit Keur, Rajkumari
Asthans, Shri

Baldev Singh, Sardar
Barupal, Shri P. L.

Basu, Shri K. K.

Bhargava, Pandit M. B.
Bhargava, Pandit Thakur Dass
Bhatkar, Shri

Buchhikotaiah, Shri
Chakravartty, Shrimati Remu
Chandak, Shri

Charak, Th. Lakshman Singh
Chatterjea, Shri Tushar
Chatterjee, Shri N. C.
Chaudhuri, Shri T. K.
Chowdary, Shri C. R.
Chowdhury Shri N. B.
Dabhi, Shri

Das, Shri B. C.

Das, Shri K. K.

Decogsm, Shri

Desai, Shri K. K.

Desai, Shri K. N.
Deshpande, Shri G. H.
Deshpande, Shri V. G.
Dholekia, Shri

Digamber Singh, Shri
Dube, Shri U. S.
Elayaperumal, Shri

Gadgil, Shri

Gandhi, Shri M. M.
Gidwani, Shri

Gupta, Shri Sadhan
Gurupadaswami, Shri M. S.
Hari Mohan, Dr.
Hembrom, Shri

Hukam Singh, Sardsr
Hyder Husein, Ch.

~

Achuthan, Shri
Agarwal, Shri S. N.
Agarawal, Shri H. L.
Agrawal, Shri M. L.
Ajit Singh, Shri
Akarpuri, Sardar
Alagesan, Shri
Ansandchand Shri
Anthony, Shri Frank
Azad, Maulam

Azad, Shri Bhegwat Jha
Bansel,  Shri
Barmap, Shri
Barrow, Shri

Bhagat, Shri B. R.
Bharati, Shri G. S.
Bhatt, Shri C,

AYES

Jagjivan Ram, Shri
Jaisoorya, Dr.

Jajware, Shri

Jangde, Shri

Jena, Shri K. C.

Jena, Shri Niranjan
Joshi, Shri Jethalal
Joshi, Shri M. D.
Kasliwal, Shri

Katham, Shri

Kelappan, Shri

Keskar, Dr.

Khare, Dr. N. B.
Kirolikar, Shri
Kripalani, Shrimati Sucheta
Kureel, Shri B. N.

Lal, ShriR. S.

Mahtab, Shri

Maijhi, ShriR. C.
Mandal, Dr. P.

Mehta, Shri Asoka
Misra, Shri B. N.
Muissir, Shri V.

Mohd. Akbar, Sofi
More, Shri K. L.

More, Shri S. S.
Mukerjee, Shri H. N.
Mukne, Shri Y. M.
Murthy, Shri B. S.
Muthukrishnan, Shri
Nanadas, Shri
Narasimham, Shri S. V. L.
Nayar, ShriV. P.
Palchoudhury, Shrimati lla
Pannalal, Shri

Parekh, Dr. J. N.

Patel, Shri B. K.

Patel, Shrimati Maniben
Patil, Shri Kanavade
Patil, Shri Shankargauda

' NOES

Bidari, Shri

Bogawat, Shri
Borooah, Shri
Brajeshwar Prasad, Shri
Chanda, Shri Anil K.
Das, Shri B. K.

Deo, Shri R. N. S.
Deshmukh, Shri C. D.
Dhusiya, Shri

Dube, Shri Mulchand
Dubey, Shri R. G.
Dwivedi Shri D. P.
Dwivedi, Shri M. L.
Bacharan, Shril.
Gandhi, Shri V. B.
Garg, Shri R.P.
Ghulam Qader, Shri

1200

[x2=07 a.m.

Raghavaiah, Shri
Raghubir Sahai, Shri
Ramananda Tirths, Swami
Ramnarayan Singh, Babu
Ranjit Singh, Shri

Rao, Diwan Raghavendra
Rao, Dr. Rama

Rao, Shri Gopala

Rao, ShriK. S.

Rao, Shri Mohana

Rao, Shri T. B. Vittal
Reddi, Shri Bswara
Reddy, Shri Viswanatha
Rishang Keishing, Shri
Sahu, Shri Bhagbat N
Saigal, Sarder A. S.
Sanganna, Shri

Sen, Shrimati Sushuma
Shah, ShriR. N.
Shahnawaz Khan, Shrj
Shivananjappa, Shri
Singh, Shri Babunath
Singh, Shri M. N.
Singh, Shri R. N.

Singh, Shri T. N.
Sinha, Shri Anirudha
Sinha, Shri Jhulan

Sinha, Shri Nageshwar Prasad
Swami, Shri Sivamurthi
S inadhan, Shrimati A
Tewari, Sardar R. B. S.
Thomas, ShriA. M.
Trivedi, Shri U. M.
Tulsidas, Shri

Vaishya, Shri M. B.
Velayudhan, Shri
Vishwanath Prasad, Shri
‘Waghmare, Shri

Giridheri Bhoi, Shri
Gopi Ram, Shri

Iqbal Singh, Sardar
Iyyunni, Shri C. R.
Jatav-vir, Dr.

Jayashri, Shrimati

Joshi, Shri Liladhar
Joshi, Shri N. L.

Joshi, Shrimati Subhadra
Jwala Prashad, Shri
Karmarkar, Shri
Khedker, Shri G. B.
Khongmen, Shrimati
Kolay, Shri

Krishna, Shri M. R.
Krishna Chandra, Shri
Krishnamachari, Shri T. T.
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Lakshmayya, Shri
Lallanji, Shri

Mahodaya, Shri

Malaviya, Shri K. .
Malliah, Shri U. S.
Malvia, Shri B. N.
Malviya, Pandit C. N.
Maiscarene, Kumari Annie
Masuriya Din, Shri
Mehta, Shri Balwant Sinha
Mishra, Shri S. N.
Mishra, Shri L. N.

Misra, Shri R. D.

Nair, Shri C. K.

Natesan, Shri

Nehru, Shri Jawaharlal
Nehru, Shrimati Uma
Pandey, Dr. Natabar
Pant, $hri D. D.

Pawar, Shri V. P.

Pocker Ssheb, Shri
Prabhakar, Shri Naval
Prasad, Shri H. S.

Radha Raman, Shri
Raghavachari, Shri

Raj Bahadur, Shri

Ram Dass, Shri
Ramaswamy, Shri 8. V.
Ranbir Singh, Ch.

Rane, Shri

Raut, Shri Bhola

Reddi, Shri Ramachandra®
Satish Chandra, Shri
Sewal, Shri A.R.

Sharma, Pandit Balkrishna
Sharma, Shri D. C.
Sharma, Shri K. R.
Sharma, Shri R. C.

Special Marriage Bill

Shobha Ram, Shri
Siddananjappa, Shri
Singh, Shei D. N.

Singh, Shri H. P.

Singh, Shri L. Jogeswar
Sinhy, Shri A. P,

Sinha, Shri G. P.

Sinha, Shri Satya Narayan
Sunder Lal, Shri

Tiwary, Pandit D. N.
Upadhyay, Shri Shiva Dayal.
Upadhyay, Shri 8. D.
Varma, Shri B. B.

Verma, Shri M. L.
Venkataraman, Shri
Vidyalankar, Shri A. N.
Wodeyar, Shri

1202

The motion was adopted.

Shri 8. V. Ramaswamy (Salem):
May I suggést a verbal amendment?
The word “years” may kindly be
added so that the amendment may
read ‘‘the Inale has completed the age
of twenty-one years and the female
the age of eighteen years;”.

Pandit Thakur Das Bhargava: This
is the amendment that I have given
notice of; it is No. 227.

Mr. Chairman: Order, order. I am
afraid the passing of this amendment
bars the other amendments regarding
age limit.

Shrimati Renu Chakravarty
(Basirhat): Amendment No. 108 has
to be pressed because there is a pro-
viso that if the man has not com-
pleted the age of twenty-one years,
he shall have obtained the consent of
his guardian.

Mr. Chairman: I am afraid that also
is barred.

Shri Venkataraman: In view of the
amendment which has just now been
carried, I seek your permission to
move my amendment No. 295 in a
modified form.

.

An Hon. Member: It is also barred
Shri Veukataraman: It is not.

Mr. Chairman: Let me get the-
amendment first,

Shri Venkataraman: On page 2 of
list No. 7, my amendment No. 295..
says: “(cc) each party, if he or she:
has not completed the age of twenty-
one Yyears...... e " In substitu-
tion of this, I want to move:

“(cc) where the female has not
completed the age of twenty-
one years, she has obtained the:
consent. of her guardian;

Provided that no such consent
shall be required in the case of a
widow, widower or divorcee;”

Mr. Chairman: I would like the:

hon. Member to pass on that amend-
ment to me.

Shri Venkataraman: Yes, Sir. This
has become consequential on  the
amendment which has been accepted
by the House. The object of moving
this amendment iS to see that girls,
who are now entitled to marry at the
age of eighteen, do get the consent of
their parents or guardians before they
complete the age of twenty-one. We
have only fixed so far, by this amend-
ment, the age of marriage of the
parties, and it is still open to this
House to considér the ofher amend-
ment as to whether the girl at the age
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«©of eighteen should be s&llowed to
:marry without the consent of her
,parent or guardian. My submission
to the House is that if the girl has
inot completed the age of twenty-one.
-she should still get the consent of
her parent or guardian if there is any
tcr that purpose.

iMr. Chairman: I would like , to
thave the amendmenf written out and
.sent to me.

Pandit Thakur Das Bhargava: No
ynew amendment at this stage should
.be allowed.

Mr. Chairman: Let me first have a
.copy. of the amendment.

Shri 8. S. More: May I rise on a
point of order? We are now con-
sidering the amendments in geriatim
as you were pleased to say. Many of
us desired that Mr. Frank Anthony's
amendment ought to have been put
to vote first. Leaving that question
aside, is it permissible for hon. Mem-
bers to suggest any amendment which
is likely to modify or soften or dilute
the amendments which we have al-
ready passed.

Mr. Chatrman: The fact is that by
the passing of amendment No. 61, all
the other amendments relating to age
limit are barred, but the hon. Member,
Shri Venkataraman wants the per-
mission of the Chalr to move a rr
amendment.

Shri S. S. More: Should that pec-
mission be given?

Mr. Chairman: 1 will first get the
copy of the amendment and read it.
I do not understand why Members
should get excited.

The hon. Member, Shri Venkatara-
man, has asked for permission to
move an amendment in view of the
decision arrived at by the House with
regard to amendment No. 61. It
reads:

In page 3, after line 6, \nsert:

“(cc) where the female has not
completed the age of twenty-one
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years, she has obtained the con-
sent of her guardian:

Provided that no such consent
shall be required in the case of a
widow, widower or divorcee;”

An Hon. Member: “Widower or
divorcee” is mot called for.

Mr. Chairman: I would not hastily
try to arrive at a decisfon in the
matter. All other amendments are
barred and there is only one amend-
ment for which permission is being
sought from the Chair for introtlucing
it. I will consider it and give my
decision tomorrow.

Shri K. K. Basu (Diamond Har-
bour): Let this be summarily re-
jected.

Mr. Chairman: Consideration of
clause 4 is not yet over.

Shri Gadgil (Poona Central): Since

you have postponed this particular
amendment for consideration to-
morrow, is it open to any of the

Members to suggest amendments to
this? There may be some others
who may like the guardianship to be
restricted to parents only in this
particular case.

Mr. Chairman: If at all I allow the
amendment to be moved, then, the
amendments may be moved.

Shri 8. S. More: Can we bring an
amendment that even when a male
who has completed 21 years—if he is
between 21st and 25th years or even
within his thirtieth year—he must
also obtain the consent of somebody?

Mr. Chairman: It will be better to
discuss it tomorrow.

Shrimati Renu Chakravartty: There
will be a lot of amendments. tomorrow
if we permit this.

Shri Frank Anthony (Nominated-
Anglo-Indians): I have an amendment
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which is something to this effect, but
not quite to this effect. I want your
permission to submit that amendment
in writing. The amendment which I
wish to submit, will not in any wav
cut across the amendment which has
been adopted. My amendment says
that a girl who has completed 15 years
.of age and who has not completed 18
years, may marry, provided she
secures the consent of the parent or
guardian. It is not barred.

Mr. Chairman: It is barred.

Shri Frank Anthony: It is not
barred. The amendment which my
friend purported to move is barred,
because the amendment which has
been adopted is cutting across: where
for a girl of 18 no consent is required,
and where, for a boy who has attain-
ed the age of 21, no consent of any
description is required. I am not
cutting across that position. But I say
that a girl who has attained the age
of 18 may marry a boy between 18
and 21 provided he gets the consent
of the parent or guardian. This does
not in any way offend the amendment,
while his does offend the amendment
so far as the girls are concerned.

Pandit Thakur Das Bhargava: The
decision that the House has taken is
that the boy must have completed the
age of 21 and the girl, 18. This is
absolutely unconditional. Now, all
amendments seeking the permission of
the guardian or seeking a marriage of
girls below the age of 18 or of the
boys who are less than 21 are
absolutely barred. If we proceed
logically and strictly all these do not
arise. The age-limit is there and
those two conditions must be fulfilled.
We have carried that amendment.
Therefore, my humble submission s
that this present amendment by Shri
Venkataraman and the proposed
amendment by Shri Anthony  are
both barred.

Sardar Hukam Singh: I suppose the
amendment that has been proposed by
Shri Venkataraman is quite in order.
It is not barred, though we have
adopted the amendment of Pandit

Thakur Das Bhargava. We must look
to the provisions that are contained
in sub-clause (c) of clause 4. It says:
“the parties have completed the age
of twenty-one years.” That has been
now amended and passed. But this
provision, namely, “the parties have
completed the age of twenty-one
years,” was previvusly different in
the report of the Select Committee.
Afterwards, this was amended. Now,
by the amendment that we have
adopted just now, we have amended
that sub-clause only. So far as this
is concerned, that is, that each party,
if he or she has not completed the age
of 21 years and has obtained the con-
sent of the guardian for the marriage,
it is a different matter altogether. It
is a different clause.

Shri A. M. Thomas: The hon. Mem-
ber is referring to the Bill as reported
by the Select Committee. The Bill is
now being considered as passed by
the Council of States.

Sardar Hukam Singh: Yes; we have
passed the provision regarding the
age at which the couple want to
marry. But so far as the conditions
under this age are concerned, that is,
whether the party shall be required
to obtain the consent of the guardian
or the parent, that is quite a different
matter. If we put in this condition,
that so far as the girl is concerned—
if she is between 18 and 21—then the
consent would be required, it is diffe-
rent affair altogether. It is not barr-
ed under the amendment that we
have just adopted.

Mr. Chairman: Whether permission
should or should not be given, is the
question.

Shri 8. S. More: You have reserved
or deferred permission. I propose to
bring to your notice that this clause
(c) as it stood in the Bill originally
was:

“the parties have completed the
age of twenty-one years.”

This has been now replaced by the
amendment which has been adopted
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[Shri S. S. More]
by the House just now. The amend-
ment which is now proposed and for
which information is being sought,
comes in, in all its real significance,
as a sort of proviso to sub-clause (c).
Sub-clause (c) has already been
passed in its entirety. Can we tack
on to it something else? If, when the
amendment was being discussed. and
before it was put -to vote, some
amendments to that original amend-
ment had been moved, then, it would
have been perfectly in order. But
when once an amendment has been
passed, simply saying. ‘let sub-clause
(ce) be there.' is not proper. We have
to look into the purpose and intention
of that amendment, and see how it
will affect the original provision. This
is not the way in which it should be
couched for the purpose of getting
your permission and passing muster.
So. I would say that once sub-clause
(c) has been effectively passed by the
considered vote of this House, then,
no modification of that clause (c), or
deletion or watering down shall be
permitied. because that will be going
against the mandate of this House. So,
no other suggestion can be permit-
ted, whether it comes immediately
after. or subsequently. There is the
rule of procedure that when we have
arrived at any particular decision and
subsequently some amendments have
been moved or even moved earlier,
then, that subsequent amendment, in
virtue of our previous decision, will
be knocked out. This is a very im-
portant matter. If, unfortunately,
you give permission to it, it will open
the doors for so many other amend-
ments, and the sanctity of our de-
cision, even if it is wrong from the
point of view of some Members here,
should not be disturbed as it is being
sought to be disturbed. Let the girl
of 18 years marry without any re-
striction on her right to marry. That
is the intention which has been de-
monstrated before this House by that
vote. Against that intention, some-
thing is being smuggled in to modity
that. That should not be permitted.
Otherwise, Shri Frank Anthony will

be perfectly entitled to say ttat he is
in the same position as Shri Venkata-
raman, if permission is granted to
Shri Venkataraman to move that
amendment. Then, there will be also
new provisions coming. Then, you
will have to say, In the inferests of
equality, that anybody can move an
amendment. That will be unfair to
all of us.

Shri Bogawat: What is suggested by
Shri More is not quite correct, b.-
cause, this amendment does not com:
in the way of sub-clause (c). It is
a different amendment altogether. [t
is sub-clause (cc). What he has
suggested is not by way of proviso
but as an independent amendment in
that clause. If we pass that clause
(c), just as we have done, that ame :d-
ment does not come in the way. So,
Mr. More’s objection that the amend-
ment should not be allowed, is ' not
correct, because it is a different clause
altogether. It is sub-clause (cc). It
is not an amendment to sub-clause
(c), but is a different amendment
adding a sub-clause in clause 4, ‘hat
is sub-clause (cc). So my submi son
is that, a8 Shri Venkataraman has
suggested, another clause,—sub-clause
(cc)—in clause 4 should be kindly
considered. -

Shri Biswas: There is no necessary
connection between the amendment
which the House has accepted and
the further amendment which my hon,
friend, Shri Venkataraman, has asked
for permission to move. The quest-
ion of consent is not at all dependent
on the question of the minimum age
for marriage. We might have a fixed
minimum age, say, 25, and still we
may provide that there shall be con-
sent by an independent clause. There-
fore, the question of consent does not
at all depend on, and is not connected
with, the question of the age being
fixed at 18 or 21 or any other figure.
That is my submission.

Shri Raghavachari (Penukonda):
My submission is that this question
whether the amendment is in order
and is permissible or not, is being
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'supported and opposed not on proper-

consideration at all. My submission
is this: When a particular amend-
‘ment has been carried, the only
reason why further amendments must
be barred in the face of that amend-
‘ment which is carried. must be that a
particular thing has been specifically
«decided. What has now been decided
‘is only that parties to a marriage
must be of a particular age. The
«question whether there should be con-
‘sent or no consent of another person
‘has not at all been the subject-matter
of the amendment that has been
‘passed. When it is a question of other
matters that may be urged to control
the actions of the parties, it is open
to the House to discuss it so long as
‘the House has not decided upon that
particular matter. Therefore, it s
certainly within the rights, and the
amendment can be considered under
“the rules. Arguments were advanced
that the amendment sought would
open the gates for other amendments
to come. But these are extraneous
Yor the consideration of the legality of
an amendment. Even if hundred
amendments are given, consider all
of them and allow such of them. The
House is always entitled to vote for
or against them.

So, I respectfully submit that it is
wopen to Mr. Venkataraman or any
other Member to so modify or amend
in amendment which he has already
given which is not against the princi-
‘ple specifically decided upon by the
"House.

Shri H. N. Mukerjee (Calcutta
North-East): Sir, I would like to re-
«call to you your initial reaction which
was that the other amendments were
‘barred after the adoption of this
:amendment. Now that reaction was
due to the fact that you had presided
wver the dellberations of these amend-
ments. All these amendments were
discussed together and it is definitelv
your conviction. as far as I can make
out. that the whole point was dis-
<cussed as a whole, in its entirety. by
4the House. The question was in re-
gard to the desirability or otherwise
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of. having a provision regarding
obligatory consent in regard to certain
people of certain age groups. It was
in regard to that point that a certain
amendment was placed before the
House, an amendment which made it
very clear that there will be no quest-
ion of consent from the guardian.

That amendment has been disposed
of. You have not to take note not
only of all the purely technical factors,
but also of the way in which this
matter has been discussed in the
House. I was amazed to hear the
Law Minister pointing out with con-
siderable emotion that the question
of consent was not there at all. The
question of consent being desirable or
not was discussed throughout the pro-
ceedings and this amendment had
for its specific object the elimination
of any provision for consent if the
girl or boy reached a certain age. I
need not go into the merits of the
matter; you have heard the debate and
that is why I recall to you your in-
itial reaction which was absolutely
right. We should not take a purely
technical view of the matter. We
must remember the debate which took
place and we should see that the
wishes of the House are not disregard-
ed in the manner it is sought to be
done by the backdoor.

Mr. Chairman: So far as my first
reaction to the other amendments i:
concerned, it still stands. The same
amendment is not being moved. What
the hon. Member now does is to seek
the permission of the Chair to move
a certain amendment. The only quest-
jon for consideration now is whether
by the passing of this amendment. No.
61, that also has been decided, and
whether in such a case permission
should or should not be given by the
Chair. So far as this proposed
amendment of Shri Venkatraman is
concerned. whether leave should or
should not be given to its being
moved at this stage, I reserve my
ruling. Excepting for that point, 1
think the matter has; been sufficiently
discussed. I shall give my ruling to-
morrow.
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[Mr. Chairman]

Clause 4 is still not over. We shall
now proceed with the other sub-
clauses.

Shri Frank Anthony: I am seeking
your permission to submit a similar
amendment.

Mr. Chairman: I do not prevent any
hon. Member from :ending any
amendment. They will also be con-
sidered. I have now before me only
the amendment of Mr. Venkataraman.
All other matters are closed. We
shall proceed with the further sub-
clauses of clause 4.

Shrimati Renu Chakravartty: Sc
any amendments given notice of us
by us will be considered by you?

Mr. Chairman: But T have nothing
before me except the amendment of
Mr. Venkataraman,

Shri H. N. Mukerjee: We are con-
sidering a particular clause and that
clause had certain amendment sug-
gested by certain Members of the
House. A  particular amendment
which substantially affects the quality
and content of this particular clause
has been adopted. Now at this point
of time an hon. Member requests, and
the Chair agrees, to receive further
amendments. Where do we stand
then? Where is the finality?

Mr. Chairman: I have not decided
on anything: I have reserved my
decision on that point.

Shri H, N. Mukerjee: There must
be some flnality somewhere.

Mr, Chairman: Why should the lon.
Member take it for granted that per-
mission has been given, when the
matter has been reserved?

Shri H. N. Mukerjee: We are not
going to sit for ever discussing the
Special Marriage Bill.

Shri Venkataraman: There is already
an amendment (No. 295) standing in
my name. It is not as if I am intro-
ducing it. I redraft it in the light of
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the decision of the House—I am not

introducing anything new.

Mr. Chairman: As I said earlier, I
shall consider all that and give my
decision tomorrow.

Shri H. N. Mukerjee: May we know
from the Leader of the Party in.
power whether he has anything to say
with regard to this matter?

The Prime Minister and  Minister-
of External Affairs and Defence (Sbri.
Jawaharlal Nehru): Mr. Chairman, I
really fail to see why any hon. Mem--
ber should fecel so warmly on this
subject. So far as the legal matter
i5 concerned I, will say nothing. You.
have reserved it for your considerat-
ion: lawyers have spoken about it
here. The question is that the House-
should decide what it wants to decide
and should not normally go back on
its decision. Whether this is going.
back or not may be considered either-
from the point of view of law or on
the merits. You have yourself said
that you are going to consider this
matter. If there is no contravention
of any legal matter in this, the
House will decide. It will accept it
or throw it out. I do not see myself’
how it comes in the way of the pre-
vious decision.

Shri N. C. Chatterjee: In legal
language the whole issue is reg~
judicata. What Mr. Venkataraman is
doirfg iz accepting the decision of the-
House as correct and final and is only
adding some kind of a proviso.

Mr. Chairman: That means the-
other amendments are barred.

Shri M. 8. Gurupadaswamy: Before-
you go to other amendments I may
point out that I have got an amend-
ment (No. 294) and in the light of’
the amendment that has been accept--
ed by the House. I may be allowed:
to move the latter part of it.

Mr. Chairman: I have already de--
cided about it. All the other amend-
ments, except the one for which per-
mission has been sought by Shrk
Venkataraman are barred.
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Shri M. S. Gurupadaswamy: He is
permitted™to move his amendment; 1t
am equally entitled to move mine.

Mr. Chairman: It is perfectly. open
to any hon. Member to ask for per-
mission. But unless it comes to me,
how am I to consider it and decide on
it. If anybody wishes; that he has
any suggestions to make they wmay
make them and we shall consider
them.

Let us now proceed to clause 4(d).
Those hon. Members who want o
‘move their amendments to this clause
may get Up and move them

Shri Sadhan Gupta: 1 beg to move:
In pag.e 3, after line 8, add:

“Provided that a marriage bet-
ween persons within the prohibit-
ed degrees of relationship may be
solemnized under this Act if the
law or any custom or usage hav-
ing the force of law, governing
each of them permits a marriage
between them; and”.

Shri Bogawat: I beg to move:

In page 3, lines 7 and 8, after ‘“re-
lationship” insert:

‘“unless the law, any custom or
usage having the force of law
governing them permits of a
marriage between them”.

Mr. Chairman: I take it that the
amendments moved are only the
above, namely, 425 and 114 and that
all the other amendments are not
moved.

Mr. Chairman: Amendments moved:

(i) In page 8, after line 8, add:

“Provided that a marriage bet-
ween persons within the prohibit-
ed degrees of relationship may
be solemnized under this Act if
the law or any custom or usage
having the force of law, govern-
ing each’of them permits a marri-
age between them; and”

(ii) In page 3, lines 7 and 8, after-
“relationship” insert:

“unless the law, any custom or’
usage having the force of law
governing them permits of a
marriage between them”.

Dr. Rama Rao: Mr., Chairman. 1
have moved my amendment. No. 118
to sub-clause (d) of clause 4. The
amended clause will read like this:
“provided the parties are not within
the degrees of prohibited relationship:
unless the law or any custom or us-
age having the force of law, govern-
ing each of them permits of a marri--
age between the two.” My amend--
ment seeks to permit people already
following certain customs to register-
their marriages under this Act.
Clause 15 of this Bill admits such a
course of action after the normal
ceremony of marriage is over. As:
far as this is concerned it does not
prohibit marriages between certain.
relations.

I want to appeal to our North In--
dian friends not to have a stone cur-
tain before their eyes but to see be-
yorid the Vindhyas and understand
the customs and laws of the South
Indians. Most of our thinking is
conditioned by things we are used to.
People in South India marry their
maternal uncles’ daughters. That is.
a very common thing but the wonder-
ful list of prohibited relationship pro-
hibits such marriages. This law pre~
vents such marriages. It is not ab-
normal and therefore, I request my
North Indian friends not to see things:
through their limited glasses only.
Customs differ; habits differ. There--
fore, if you give permission for peo-
ple to marry under one system of
law, why do you not allow them to
marry under another system provided*
they like to? I am not saying that
all the Hindu marriages should be re-
gistered here. Those that want to-
marry under the old system with
bands, fire-works and all the other
ceremonies with a large expenditure--
let them marry by all means. But,
there will be a large number of peo-
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[Dr. Rama Rao]

.ple who will avail of this, according
to me. because of the economy and
. simplicity of the marriage. The hon.
Minister of Law is standing in the
way of performing marriages under
this Act just because he has certain
prejudices and he goes to the extent
of saying “promiscuous living toge-
ther”. I protest most vehemently
:against {his reckless use of words
.against a certain.....

12 NOON

Shri Biswas: ] referred to what Mr.
Anthony said....

Dr. Rama Rao: Then I stand cor-
rected. The point I am trying to em-
phasise is this. Most of our thinking
is conditioned by things with which
we are accustomed. I can give an
illustration. Mr. Chatterjee is; here.
For a South Indian Brahmin eating
fish is unthinkable: he thinks it is
absird to call a person Brahmin if
he eats fish. If our friend. Mr. Chat-
.terjee consumes flsh......

Shri N. C. Chatterjee: Nothing; I
-am an absolute vegetarian...

Dr. Rama Rao: It may not be this
- Chatterjee. I am speaking of the
Bengali Brahmins who. quite well,
-consider themselves to be the cus-
todians of Brahminism. I am not
against fish or Bengal: I like them
both and the Bengalis have played a
great role in the revolution. But
my point is this Just as the think-
ing of the South Indian Brahmin is
limited by things he is used to. R0
.also the Nor‘h Indians, including
Mr. Biswas, have conditinned their
thinking in the light of things they
:are " accustomed to.

Take another instance: If I tell
a South Indian lady—a village woman
—that our Puniabi sisters are wearing
pyjamas, she will not at first believe
me; she may say: it i3 quite immodest.
indecent and she will even go tothe
extent of saying that it is to some ex-
tent even immoral: that is their pre-
judice: it is so because a South Indian
willage woman has never heard of 2

lady wearing pyjamas. Her thinking
is conditioned by things to which
she is used. Similarly, the thinking of
our hon. Law Minister and many of
our North Indian friends is con-
ditioned by things they are accustom-
ed to. I request them therefore
to see beyond the stone curtain of
Vindhyas and to give permission to
them also to marry if they choose tc
do so under this Act.

Of courie, you may say that if they
want to marry they can do so under
other laws. My point. as I have al-
ready tried to emphasise is this. Mar-
riages are usually very costly. Iihink
that about fifty ver cent. of the mar-
riages end in debts. So much money
has to be spent for the sake of dignity.
People who marry so sometimes take
ten or twenty years and more to come
out of these debts. This Act will
enable people to marry probably with-
in flve or ten rupees. I therefore re.
auest the hon. Law Minister to ac-
cept my amendment.

I am just copying the words which
he himself used in another clause.
Marriages can be performed under
the normal procedure and then they
can be registered under clause 15. I
want you to extend the same privilege
to people who want to marry under
this law.

Now I come to Eugencies. They
have not absolute or positive proof in
aid of their prejudice. There are two
views: two different views only; there
is no vositive proof to show that these
marriages are undesirable or are
harmful. Even according to the theory
of genes—in fact there are scientists
who question it—even according to
that theory the chances are fifty-fifty
There is a concentration of genes. We
are not a scientific body deciding
eugenics here. If it is a scientific
body or if the Law Minister has sud-
denly become scientific and wants to
enforce marriages on scientific lines
he should ban all such marriages. He
should prohibit them. But is he do-
ing it? He is not. He is only putting
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a premium on economy, simplicity, on
what I may call freedom.

Therefore, I strongly request the
hon. the Law Minister and our
North Indian friends to accept my
amendment (No.113) so that more
people will be enabled to marry under
this law.

Shri Biswas: Having regard to the
remarks of my hon. friend it is just as
well that I should make the position
clear, because otherwise speeches on
that line will go on and we shall be
losing time for nothing.

I shall explain why it is that this
provision cannot be accepted by Gov-
ernment.

We may see that in clause 15 the
provision has already been made by
the other House—it refers to registra-
tion of marriages—when laying down
the conditions which must be fulfilled
before a marriage may be registered,
that ‘“the parties are not within the
degrees of prohibited relationship,
unless the law or any custom or usage
having the force of law, governing
each of tfem permits of a marriage
between the two’. In other words,
if there has already been a marriage
performed in accordance with custo-
mary rules, that marriage will be re-
garded as a valid marriage. But as
regards new marriages which are go-
ing to be solemnized for the first
time under this Act, we say that we
shall not permit any customary varia-
tion, we shall lay down certain con-
ditions and one of them will be that
the parties must not be within the
prohibited degrees of relationship as
defined in thiz Bill, If that condi-
tion is not satisfiled, the marriage will
not be a valid marriage. Clause 4(d)
refers to post-Act marriages. ‘not to
pre-Act marriages. We propose to
make a distinction between pre-Act
marriages and post-Act marriages.
Pre-Act marriages will be allowed to
be registered even though they were
not in accordance with the condition
prescribed by this Bill. but which
were in accordance with customary
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rules in force at the time of the mar-
riage. That iz the idea. In regard
to those who are anxious to marry
according to the customary forms
even now, it is quite open to them
to marry under their personal law.
But if they choose to marry under
this law, then they must accept the
conditions which for the first time are
being laid down for such marriages.

And this is a law for the whole of
India. not for any particular com-
munity, not for South India, only, but
for South India, North India, East
India, West India (Shri N. C. Chat-
terjee: And Central India). And
therefore the rest of India need not
draw inspiration from South India.
We are legislating for the whole of
India . Therefore we say that look-
ing into the matter from that broad
point of view it is not right that
there should be any marriage between
prohibited relations. And this has
been the law everywhere.

What are the degrees of prohibited
relationship, is a different matter.
You can say flve degrees on the fa-
ther's or seyen degrees: three degrees
on the mother’s side or flve degrees.
Or you can lay down g list to make
it clear beyond doubt as to who will
be a prohibited relation and who will
not be. That is another matter. But
in every community this is the prac-
tice. I say without fear of contradic-
tion. I cannot speak about Russia. But
even there I believe they do not allow
marriages between prohibited degrees
of relationship and among near rela-
tions. So this eugenic principle is
universally recognised. And we are
doing the same. We provide that it
a marriage under this law does not
observe the rules of prohibited deg-
rees of relationship, that will be a
void marriage. But if there are any
customs to the contrary, let these
customs be recognised in respect of
these marriages which have already
taken place. But if future marriages
are proposed to be solemnized in viola-
tion of the rule about prohibited de-
grees of relationship, then I say they
should come under the personal law
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which permits such marriages. But
do not make a mockery of this Bill.
That is the point. Therefore in a
scheme of this nature there can be no
room for any customary variations
so far as prohibited degrees of rela-
tionship are concerned. That is my
submission

In regard to the prohibited degrees
you will find that we are trying to
provide the minimum of restrictions.
but at the same time the restrictions
are such as will preclude undesirable
marriages which are wrong from a
eugenic point of view. My friend. I
suppose, will not like to permit in-
cestuous marriages. The list of pro-
hibited degrees will bar incestuous
marriages. Nobody will like such a
marriage. I have not suggested any-
where that the customary forms of
marriage which prevail in South In-
dia are incestuous or open to similar
objections. I have not said it. There
is the custom which permits it. But
let not customs have any effect on
marriages which will be solemnized in
future under this Act. That is all
that I plead for. °

Shri N. C. 'Chatterjee: I think the

hon. the Law Minister is quite logical, -

and I am afraid that my learned friend
who wants his amendment to be ac-
cepted is not consistent, He and his
friends are taking up the attitude that
the sacramental marriage or the mar-
riage according to Hindu custom is ra-
ther medieval, rather not progressive,
and they are asking for a uniform law.
They cannot have the best of both
worlds. If you want to have the cus-
tomary law then stick to customary
forms of marriage: marry under vour
personal law; do not take advantage
of this thing.

What they are trying to do is this.
They are saying that if you want to
take advantage of this kind of civil
marriage which is to be registered un-
der this ‘Spécial Marriage Act, there
must be some limitation with regarad
to age and there must be some limita-

tion prescribed in degrees of prohi-
bited relationship.

‘Frankly saying, if in South India,
Malabar or East India or any part of
the country there is anything which
ought to be incorporated herein, boldly
say so. If it is Rood for Madras and
good for the whole of India, let us
modify the provision and apply it uni-
formly and rigidly throughout India.

But do not say: “I will marry under
this Act; but I will have customary
degrees of prohibited relationship.”
Do not say “I will have certain limita-
tions, but I can resort to a side-wind
and’' make them nugatory or illusory
by invoking my personal law.” That
will not be fair. Stick to your perso-
nal law. Nobody prevents you from
marrying under your personal law.
Nobody is compelling you to derogate
from your customary rulcs of mar-
riage and take advantage of this.

Come out boldly and say if you want
first cousins’ marriage. If you think it
is good, let us incorporate it., Let
Parliament discuss it on its merits and
make provision in the Schedule where
prohibited degrees of relationship are
being specified.

But it will not be fair, it will not
be right, it will not be consistent it
will not be logical, you lack the cour-
age of your conviction if you say that
you will marry under this Act but will
be governed by customary law so far
as prohibited degrees of relationship
are concerned. Then you demand
that you must not have these medie-
val antediluvian Manu, Yagnryavalkyae
laws now. Manu’s injunction has ruled
India for centuries.

Asapinda Cha ja motuh
Asagotra cha ja pituh/

Sa prasata dwijatinam
Darakarmani maithune//

Say it is not proper now. Frame a
list of prohibited degrees now. Frame
it and enforce it throughout the count-
ry and have some kind of uniform civil
code for regulating all the civil mar-
riages. Do not allow any more invo-
cation of customs. You ‘do not know
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how many millions of customs we
have among different classes and di-
Fferent communities and  different
rastes and sub-castes. In one region
you may have million of custorns and
usages. You do not know to what
you are giving your legislative sanc-
tion. Don’'t give the parliamentary
imprimateur to all kinds of customary
usages whereby you can make this
taw nugatory to that extent. If you

have courage of conviction, boldly say

that a particular kind of prohibited
degree of relationship must be enfore-
ed uniformly throughout India.

The Directive Principles have been,
to some extent, brought into actual
practice. Otherwise, if you have both
the things, invocation of the civil law
and at the same time, invocation of
sacramental or customary law, it will
lead to anomalies, it will lead to in-
consistencies. It will make this law
nugatory, it will not be fair, it will
not be just, and it will be thoroughly
illogical.

Shri Raghavachari: I rise to oppose
this amendment. My hon. friend who
has moved this amendment wants to
add a proviso which is to be found

elsewhere in the Act. His fears or his

purpose, I am not able to understand
as being either real or necessary. Of
course, my hon. friend Shri N. C.
Chatterjee has advanced all arguments
in favour of rejection of this amend-
ment. As I said at an earlier stage,
there has always been some confusion
in- the minds of Members of thig
House. Whenever they consider any
particular clause in the Special Mar-
riage Bill, they think in terms of mak-
ing it always applicable to other mar-
riages under other laws., That is the
ronfusion that is working in the minds
of some hon. Members. As Shri N.C.
Chatterjee has already pointed out, it
is not necessary that the customs
bhould be brought here. It is illogical.

Apart from that, I will add another
argument. Reference has been made
to clause 15 which does provide for
such exempted degrees of relation-
ship coming together in marriage and

evén that' marriage can' be regist-
ered under this law. I for one think
that even Dr. Rama Rao, without this
amendment, ¢an certainly come under
this Act. Only he must wait for a
féw hours after theé marriage has tak-
en place v}mder other laws.

Dr. Rama Rao: After all the expen-
sive show.

Shri Raghavachari: I will come ‘to
expenses in a minute. All that section
15 says is,

“Any marriage celebrated, whe-
ther before or after the commence-
ment of this Act,... may be re-
gistered...”

It is always there.

His :bther argument is that register-
ing after having undergone another
marriage involves expenses.

Is there anything in this law which
says that one must spend much
money?

Dr. Rama Rao: But. it is done

Shrl Raghayachari: It is your stupi-
dity, your foolishness, your want of
courage that makes you canform to
methods of expenditure. When you
want to have your marriage registered
under this law, have your marriage
celebrated quietly  under a tree,
without inviting anybody. Who asks
you to spend money? The question
4 expenses cannot be brought in.

To my mind, it is a. simple matter
that the House has to examine. The
list of prohibited degrees of relation-
snip, we have yet to consider in de-
tail. If all these customs also must
be brought in here it only means that
this law is going to be purposeless.
Why then bring so many laws, spend
the time of ihe House and then bring
in everything into the hotchpot? v
oppose his amendment

Shrimati Renu. Chakravartty: 1
would like to answer the points made
by Shri N. C, Chatterjee. It is true
that we do want one civil law apply-
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ing for all marriages -and which will
guide all sections of the Indian
people. But as yet we have not been
able to do that. Therefore. we have
to accept the position that we are in
a state of transition, It is no use say-
ing that we have to absolutely divide
the two sets of marriages the civil
and the customary. It is impossible.

Shri Nand Lal Sharma (Sikar):
‘That is your goal,
Shrimati Renu Chakravartty: I

have not been able to follow my hon.
friend. We accept the position that
there are people, a majority of the
people, who will be marrying under
the sacremental form, who will
accept the customary law, But, at
the same time, even among them,
there are people who want to have
their marriages registered. They
want the registration to take place.
They want that there should be mono-
gamy. I remember in the Select
Committee, one of the persons who
most strongly advocated the admitt-
ance of usage and custom under this
Act was a Muslim Member from the
Upper House. He said, it is impossi-
ble for us at this moment to have a
law whereby we can enforce monoga-
my even when it is a marriage bet-
ween two Muslims. These same
arguments were put forward as are
brought forward here. We would
here like to have monogamy. We would
like that there should be one law and
a new reformed law for the whole of
India. But, we have not got it. Are we
not, then, going to take the next best?
It we do not do that, we would make
no progress at all, We have to
accept the position as it is. We have
to explain things to the people to
dispel their prejudices step by
step. We have also to make provision
for the demands of the time taking
everything into consideration. There-
fore, I feel that at this stage of transi-
tion, it is no use categorically saying
that this civil form of marriage is an
entirely separate thing and we are

not going to accept customary forms
of marriage in this Act, So, let them
go and marry under the customary
forms of marriage. Society at the
moment demands that the customary
forms should be gone through and at
the same time, they would like to
enforce monogamy and they want that
the marriage should be registered.
Section 15 has been cited by Shri
Raghavachari. Seeing the fate of this
Bill, I doubt very much whether we
will stand by section 15. Even that
section may be withdrawn under pres-
sure from certain quarters. (An Hom.
Member: It may be deleted.) That is
true. It is true that if we cannot get
custom and usage into this Bill here,
we can by some other method make up
for it in section 15. Even then, I am
afraid of section 15. It is quite true
that there are a very large number
of people who want this to be deletec.
Therefore, the real reason why we
press this amendment is this. Regis-
tration for Hindu marriages is option-
al. At the same time, it is only the
States that can enforce this. It is not
something on which we will legislate
centrally. Therefore, since we are
not making registration compulsory
for Hindu marriages, 1 would again
urge that we should allow even to
those who are being married under
custom and usage, the protection of
registration under this Special Marri-
age law. Therefore, I say that {his
amendment should be supported. This
argument that we should absolutely
divide the marriages into two water-
tight separate compartments does not
hold good in this period of transition

Shri Bogawat: I have brought in
gmendment No. 114 to the effect.

in page 3, lines 7 and 8, after “re-
lationship” insert:

“unless the law, any custom
or usage having the force of law
governing them permits of a mar-
riage between them.

You know very well that among the
common people, there is a custom
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whereby they marry the mother’s bro-
ther's daughter. At least in my pre-
sidency, the common people prefer to
wmarry the mother’s brother’s daughter.

Shri Velayudhan (Quilon cum Mave-
‘likkara—Reserved—Sch. Castes): What
is the custom?

‘Shri Bogawat: To marry the mother's
brother’s daughter; that is the mater-
, nal uncle’s daughter, That is a common
custom in my province, At least among
2 the common people, such marriages
take place. In order that they may
,take advantage of the rule of mono-
gamy, in order that they may be able
to take advantage of the Succession
Act and other advantages, it is quite
necessary that there should be regis-
tration of such marriages. This clause
is quite necessary when such marriages
take place in number. If you refer to
the prohibited degrees mentioned in
the First Schedule, we find in item 37,
the mother’s brother’s daughter is in-
c¢luded in the prohibited degrees. That,
is, we give the go-by to so many mar-
riages which are taking place under
the old customs, Similarly, there are
other customs also. For instance,
among Mohammedans, there are cus-
toms to marry between certain rela-
tions—for instance, first cousins. This
is because there are certain reasons for
that, that the property rights and other
rights should not go to other people.
Therefore, these marriages take place
,owing to custom. So, in order not to
~give the go-by to such customs, it is
quite essential that there should be
this clause. On the contrary, the Law
Minister has said about clause 15, but
1 am of this opinion that this should
be withdrawn if it is not necessary at
Lll. If you allow this amendment, then
"it will be of much use to so many peo-
ple, a number of people who are now
trying to get their marriages register-
ed under this Act and derive the ad-
vantages of this Bill. Otherwise, they
will not get the advantage of this BilL
"That is my objcct. So, I will request
the hon. Law Minister to consider this
amendment and if anything comes

$

in the way of clause 15, he may with-
draw clause 15, or take out such pro-
hibited degrees as mother’s brother’s
daughter and son. So. I request the
House that my amendment may kind-
ly be considered.

Dr. Jaisoorya: The whole difficulty,
the whole confusion arose because in
the original thing it was written:

“Any marriage celebrated, whe-
ther before or after the commence-
ment of this Act, other than a mar-
riage..."”

Now, it has been clarifled that those
marriages which were under custo-
mary law shall be entitled to be regis-
tered only up to the time this Act
comes into force. After that, we intend
to have certain rules of relationship
which are generally accepted. What
has happened before cannot be undone.
Therefore, the law allows that you can
register provided you have married
under the customary law before this
Act comes into force.

Now, the argument of Dr. Rama Rao
and the gentleman here is that custo-
mary law. customary usage having the
force of law should be allowed. I want
to ask how many? There will be no
end to concessions to all sorts of cus-
tomary laws. and the very purpose and
spirit of this Bill will be lost. Do you
believe that there is no such thing as
eugenics, that eugenics is all bunk?
In the ancient Egyptian empire, the
Egyptian kings married their own sis-
ters. There is no evidence that it was
bad. Where are you going to put a
stop to all ¢his? It is incestuous. Mar-
riage with your niece is incestuous,
whether you call it customary law or
not. Marriage with your cousin is in-
cestuous. whether you call it custo-
mary law or not. And I should know
something about it because my father
was forced to marry his niece
as his first wife, and he did
nct approve of it. That is cus-
tomary law. It is not always
based on absolutely correct
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'euggenics: It happens. Many things
like this happen, But we have got to
lay down some general guiding lines.
There may be mistakes here’and there
but we must lay down the  guiding
lines, “Otherwise a large number of
people will not be able to marry”—that
18 an argument in a bargaining spirit.
We do not want many people to marry
unless they observe these things which
we think are correct, and we should not
make, against conscience and present
knowledge,” any concession only in
order to get more and more people in-
to this thing. Make the Hindu Mar-
riage Act also monogamous. Then
there should be no argument that be-
cause we want monogamy people
should come here. We have got a cer-
tain principle, a certain standard—this
standarqg for this, that standard for
that and so on.” ] am not prepared to
water down a general principle only
for the sake of getting more clients.

Shri V. G. Despande: I rise to op-
pose this Bill not because...

An Hon. Member: This amendment.

Shri V. G. Deshpande: ... this amend-
ment of Dr. Rama Rao, not because I
regard these connections as incestuous.
In fact, I belong to a caste in which
marriages with maternal uncle’s
daughters are allowed. Not only are
they allowed, I would accept challenge
from anybody to prove that they are
against shastras, or against any laws
of eugenics, If you read the old
nibandas and prabhandas, there are
very scholarly discussions on this
point. But the point i{s not concerned
with the marriages with maternal
uncle’s daughters or what happens
in certain castes and communities
in further south of India. We
have to consider whether we are
going to allow all customary laws to
be made permissible under these pro-
hibited degrees. As Mr. Chatterjee
has rightly pointed out, the proper
place where Dr. Rama Rao's amend-
ment should have been made was the
schedule to this Act. If we are con-
vinced that accordnig to laws of

eugenics, morality and other social
considerations, marriage with maternal
uncle’s daughter is proper, there
should be a gpecific proposal for it. 1
personally feel that in the customary
law which we are following there is
nothing improper, and therefore the
Hindu law,-as a rule laid down for a
definite class of people, .ought to be
accepted. But by this amendment you
are accepting every custom that will
be proved in a court of law, and it
may be made permissible under this.
If you have got any specific proposals,
they can be brought and can be includ-
ed in the schedule.

One hon. Member said that in his
parts common people have been do-
ing this, Perhaps he does not know
uncommon people, and common peo-
ple, also he does not know. He is per-
haps a foreigner inhis own province.
The highest castes inthe province to
which he belongs are following that
law. He, unfortunately, does not know
il. Whether it is followed by common
men or extraordinary men, the paint is
this. Common men are not going to take
advantage of this law. Only those
people are goihng to take advantage of
this law who want a uniform civil pro-
cedure code in this country and who
believe in certain laws of eugenics or
morality or sociology. And I entirely
agree with Mr. Chatterjee when he
says that certain customs have to be
allowed under this Special Marriage
Act. Parliament should have oppor-
tunity to discuss. If the House gives .
its consent that maternal uncles can .
be married to their nieces. if the
House accepts it, take it and include
it in the Schedule. But I am finding
that there is, I should like to say, not '
a very proper anxiety to include all
kinds of marriages, and by that giving
encouragement to all kinds of - re-
actionary tendencies in the society.
They say: ‘“Decrease the age of mar-
riage, make it fifteen, fourteen.” If
child marriages can also be allowed
according to customs, our enthusiasts
of progressivism would come and say!
that in villages marriages are taking
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place at the age of five, allow mar-
riages at the age of five also. I do not
know what is their view in their
heart of hearts, but I am finding that
those people who regard marriages
with maternal uncle’s daughters as
incestuous, also say that a larger
number will come. It is just like
catching votes in the elections. Any
device is good. And there is a strange
psychology working that these mar-
riages must be made as popular as
possible.

My own objection is not to any
kind of particular custom or manner,
and as 1 have said in the beginning,
in fact I am a firm believer in the
customs for which they are speaking.
Perhaps it would have been better
if they had mentioned specifically that
marriage  with  maternal uncle’s
daughter should be allowed, or those
who feel that a niece should marry
her maternal uncle should have spe-
cifically said it here, and then we
could have discussed points in favour
and against it. But here we are mak-
ing-it a sweeping amendment saying
any customary law, personal law or
usage having the force of law.  India
is a very strange type of country.
Strange laws are there in this country.
Some persons were saying that there
are...

Shri Velayudhan: Strange religions
also. .

Shri V. G. Deshpande: Strange reli-
gions also are there, But I am finding
those dewotees of progressivism are
coming here and supporting all kinds
of customs, manners and all these
things. They say: “You are talking
against us. South Indians,” I could
have understood this thing, that there
can be love for your own customs.
usages in your parts, but this Bill is
itself a revolt against all those things.
Thousands of years we had held dear
to our hearts certain usages. You are
doing away with the marriage cere-
mony, you are doing away with the
sacred fire, you are doing away with
all this sacred vow, but you are stick-

ing to all kinds of customs which we
do not know, and parading in this
House that you are introducing a um-
form civil law for the whole country,
and that a model system of marriage
is being introduced. And in that mar-
riage, you say, this is an ideal girl,
but she should have any kind of nose,
any Kind of complexion, and any kind
of eyes. In this manner, a law which
is not definite. but is based upon the
fleeting usages and customs in diffe-
rent parts of the country will make
the whole thing ridiculous. Therefore.
in the name of consistency, I appeal
that this amendment should be reject-
ed.

Mr. Chairman: Shri Sadhan Gupta.

Shri Velayudhan: About Malabar,
I want to make out a few ponits.

Mr. halrman Let Shri Sadhan
Gupta speak first. He has tabled an
amendment in this regard.

Shri Velayudhan: The hon. Minis-
ter referred to Malabar in the course
of his speech.

Shri Sadhan Gupta: My amendment
and Dr. Rama Rao’'s amendment are
almost identical in words, excepting
for the last word, but that is not very
material. I would strongly oppose the
hon. Members, including the hon. Law
Minister, who have come out with
what they think to be the logical ar-
guments against the acceptance of
these amendments.

The hon, Law Minister has stated
that it is bad eugenics to permit the
marriage between relations who have
the permission of customary law to
marry in South India. I submit that
is an entirely wrong way of approach-
ing the whole thing. .Now, we know
that India is land of diversity, and m
different parts of the country, there
are different customs, and the customs
prevailing in one part are revolting to
people in another part. But that is
not .the question here. The question
of eugenics or a hygienic marriage
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does not arise at all in this connec-
tion, for the simple reason that
if you really think that this kind of
marriage permitted by custom is un-

hygienic or uneugenic, then the only .

thing is to prohjbit it. Let there be a
discussion in the House as to whether
it is unhygienic or whether it is con-
trary to eugenics, and let it be pro-
hibited altogether, if tHhe House comes
to the conclusion that it is unhygienic,
or uneugenic, or should not be permit-
ted for other reasons. On this very
principle, you have prohibited poly-
gamy. On this very principle, you are
seeking to prohibit polygamy and
polyandry even in Hindu marriages.
So, if you really think that marriage
between relations who are permitted
to marry in the south {s bad, and un-
hygieniq, you come forward with a
bill, let the House discuss that, and
it it thinks that it is really unhygienic,
then it may ban it, or if it thinks that
it is not unhygienic, then it may per-
mit the custom to go on. The question
is. as things stand at present, you are
prepared to recognize the custom.
You are prepared to agree that if the
marriage is in the form prescribed by
the customary law, then it is a valid
marriage. My question is this. What
is the justification, or where is the
logic in preventing people marrying
under this particular Act? Let us be
auite clear about it. This Act does
not seek to provide for eugenic mar-
riages. What this Act seeks to do is
to provide a simple form of marriage,
and an easy method by which alliances
which have become unfortunate may
be terminated. It confers liberal the
right of divorce, and {t creates a simple
procedure of marriage. It is these
that the Act seeks to do. and nothing
else. If that is so, why should people
who have the right to marry, who
have the right to be husbands and
wives under a particular form of law
be denied the right to be husbands and
wives under this particular Act?

Mr. Chalrman: May I just ask one
question? The difficulty which occurs

to me is this. Supposing this amend-
ment is accepted, and a person has
already got two wives married under
the old customary law, should that also
be allowed to be registered under this
Act?

Shri Sadhan Gupta: That is a diff-
erent thing. This relates to prohibit-
ed degrees of relationship.

Mr. Chairman: 1 can understand
the whole thing, if there is only one

wife. But a man may have two
wives...

Shri Sadhan Gupta: No, the point
is this. We are all agreed in this
House that monogamy should be the
rule.

Mr. Chairman: If you water it down
to that level, it may legitimately be
argued, why allow any marriage to be
registered under this Act at all?

Shri Sadhan Gupta: The point is
that, in this House, we are agreed on
the principle that a man or a woman
shall not be allowed to marry more
than one spouse. That we are all
agreed to.

Shri U. M. Trivedi: One spouse at
a time.

Shri Nand Lal Sharma: Is that cus-
tomary law?

Shri Sadhan Gupta: At a time, he
or she shall not bé allowed to have
more than one spouse. That we are
agreed to, and that is why we are pro-
viding for the same thing in the Hindu
law reform also; we are providing the
same thing in this particular Bill also.
That is understandable. If you adopt
the same attitude towards these pro-
hibited degrees of relationship, namely,
that no one, whether permitted by cus-
tom or not, should be allowed to mar-
ry within the prohibited degrees of
relationship in any event, I could have
understood it. But that is not your
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contention. Your contention is that
persons within prohibited degrees of
relationship may marry in accord-
ance with customary law, but they
may not marry under this Act,. Where
is the logic behind it? Why should a
husband and wife, who have the right,
and who can marry otherwise, be de-
«denied the right of availing them-
selves of this simple procedure of mar-
riage, and of enjoying the more liberal
rights of divorce which this particular
form or procedure of marriage implies
as a concomitant. That is the thing to
be considered.

‘Moreover, this has a very wide ap-
plication. It does not concern merely
the people of South India. This Act
is supposed to apply to every commu-
nity. Let us take the case of the
Muslims, or even the Parsis, among
whom marriages within the prohibited
degrees of relationship are allowed.
You are not stopping that by any Bill,
and you are not stopping that by any
law. Only, you are providing that
under this law, they will not be al-
lowed to marry. And this illogicality
of the hon. Law Minister has proceed-
ed to such an extent that he is willing
1o permit pre-Act marriages to be re-
gistered under this Act as special
marriages, but not post-Act marriages.
What is the difference between a pre-
Act marriage, and a post-Act marriage
in this case? When a husband and
wife marry in accordance with the
customary form of law, they do not
marry with a view to registering it
under this particular Act. They first
marry under the customary law, be-
cause they want to marry under that
law, and then they grow wiser, and
they think that they might enjoy the
rights of diverce and the rights of
succession provided by this particular
Act, and therefore, they register it un-
der this Act. So, what is the mean-
ing in permitting pre-Act marriages to
be registered, but not post-Act mar-
riages to be registered?

Shri Biswas: Perhaps, I ought to
make this point quite clear, in regard
to the introduction of customary vari-

ations, When I said, we shall be pre-
pared to register pre-Act marriages,
but not post-Act marriages, what I
meant was that in respect of pre-Act
marriages, we shall allow custom to
have its force, but in respect of post-
Act marriages, we shall not allow this.
I was referring only to this particular
clause regarding prohibited degrees of
relationship, not that we are going to
rule out registration altogether.

Shri Sadhan Gupta: That was not
what I said. I said there was no
logic in saying that in the case of pre-
Act customary marriages registration
would be allowed and in the case of
post-Act. customary marriages regis-
tration would not be allowed.

Mr. Chairman: Is there any such
thing in the present Bill?

Shri Sadhan Gupta: It is in the pre=
sent Bill—clause 15(e). He wants to
modify that provision. Now, the point
is either you want to give the couple
the extended rights which this law
enables them to possess or you do not.
I submit that on the ground that they
were married under customary law,
this right should never be withheld.
I would submit it is unconstitutional
to withhold this right. Where is the
rationale for this classification between
customary law and the prohibited deg-
rees under this law and between pre-
Act customary marriages and post-Act
customary marriages? What we need
is the equal protection of the laws.
When we permit customary marriages,
why should we deny them equal pro-
tection of this particular Act? On
what basis, on what rational basis of
classification can you do this? Again,
when give a certain class of people
within the prohibited degrees married
under customary law protection, why
should we not give other classes the
same protection? That is why I wish
the Law Minister would give his very
mature and very anxious considera-
tion to this aspect of the matter.
What is the logic behind treating the
two classes differently? We are not
insisting that everyone in every part
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of the country should be gowerned by
the same law. Mr. Chatterjee said
that if the law was good for one par-
ticular part, it was good for another.
By no means it has had an orgaunic
growth in that part of the country and
that is why it is there, and
in the other part of the country, the
law has had another kind of organic
growth and so it is not there. There-
fore, if you want to prohibit the mar-
riage, prohibit it in all cases; let us
decide how much we can prohibit. If
you do not want to prohibit that mar-
riage, for God’s sake do not deny one
portion of the community their right
to enjoy the benefits of this particular
Bill. .
Several Hon. Members rose—

Shri Velayudhan: A certain refer-
ence was made about custom in Mala-
bar. I would like to reply to that.

Mr. Chairman: Yes.

Shri Velayudhan: I was to some ex-
tent surprised when I read the amend-
ment moved by Dr. Rama Rao and
supported by Shrimati Renu Chakra-
vartty. In this respect, I think they
go very very backward, when they
themselves claim that they are advanc-
ed. This is without casting any re-
flection on any particular person, I
must tell you that the very purpose
of this Bill is to do away with or to
discourage custom and usage. Our
friends now want to stick to that cus-
tom and usage. In Malabar, there
was a custom of marrying the sister's
daughter to the brother’s son or vice
versa, about which the hon. Law
Minister mentioned. And he said that
two gentlmen wrote to him that they
will find themselves helpless if this
Bill is carried as it is with this par-
ticular clause. But I must tell you
that there is a very important point
in this matter. and because .the parti-
cular mention of that letter has got
wide publicity in the country, I must

convey to the House that that is not.

the entire fact. The fact is this, that
even though those customary mar-

riages still exist in Malabar, yet we .
had given the right of property to.

women as well as men by legislation,
with the result that today the position
is that very few young men or young
women think of marrying their own
kith and' kin. Therefore, that parti-
cular letter which the Law Minister
got is not a representative letter. Of
course, there was this custom; but it
has already practically vanished in
Malabar or in the whole of Kerala to-
day. I welcome this particular clause
personally; not only personally, but.
from the eugenic point of view
also it is an obnoxious custom. That.
is what I feel. It should have heen
stopped earlier. The modern youth
does not like this custom of marrying
blood relations. Therefore, 1 was -ur-
prised when Shrimati Renu Chakra-
vartty was trying to uphold a custom
which was condemned by even the
youth of the country today. So I wel-
come the elucidation or clarification
given by the Law Minister and I feel
the House should reject these parti-
cular amendments from this group, in
toto.

Shri M. S. Gurupadaswamy; Mr.
Sadhan' Gupta while speaking on his
amendment said....

Mr. Chairman: Beforec i1he hon.
Member proceeds, may I make one
point clear? It is perfectly clear—of
course, as a lawyer he will realise it—
that there is no intention by this to
prohibit in any way marriages which
may take place under custom.

8hri S. S. More: They will be pro-
hibited under this legislation.

Mr. Chairman: Yes, if solemnized
under this Act and if within certain
prohibited degrees.

Shri; Velayudhan: It will be within
limited degrees.

Mr. Chairman: Let us try and see
what the effect of this will be instead
of arguing why some are doing it and
why some are not doing it.

Shri M. S. Gurupadaswamy: I will
be very -brief in my remarks. Mr.
Sadhan Gupta was making out that
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the purpose of this measure is not to
encourage eugenic marriages; on the
contrary, he said the purpose is very
simple, to encourage a particular, spe-
cial, type of marriage. I differ from
him in this respect. The purpose is
not only to encourage speedy marriag-
es and easy divorces, but also to lay
down healthy norms, some good stan-
dards, .for marriage in society. It is
very unfortunate that of all people
Members who belong to the Com-
munist Party—should come forward
with a proposition which is regarded
by ‘all progressive sections as most
notorious and most primordial. I
was really shocked that an amendment
like this should come from such a pro-
gressive section, and that Shrimati
Renu Chakravartty and Dr, Rama Rao
should support it.

Shrimati Renu Chakravartty: Why
doesn't he answer my question?

Shri M. S. Gurupadaswamy: I am
answering. My hon. friend, the lady
Member, said that there should be no
objection to people who marry under
customary law and practices taking
advantage of the benefits of this law,
and the schedule of prohibited degrees
should not in any way come against
these couples marrying if the custo-
mary law permits it. Sir, there are so
many customary laws prevailing in the
country, and our country is almost a
veritable jungle of customary laws and
practices. Are we still to think
in terms of customary law and prac-
tice? If customary law is good let us
adopnt it. But, if the customary law,
usage or practice is inherently bad and
unreasonable, then should we try to
hug it?

Shrimati Renu Chakravartty: Ban
it?

Shri M. 8. Gurupadaswamy: Cer-
tainly ban it. I would have expected
the hon. Member to come forward and
say that this is a salutary provision
and let us extend it to all the classes
of marriages. Let us make it compul-
sory. That would be a progressive

step. The Communist Party wants to
have one wheel of progress and an-
other wheel of reaction. This is fan-
tastic.

Shri Sadhan Gupta was invoking.
logic for defense of his point. I do.
not think it is logical. On the contra-
ry I must say it is illogical logic to
say that there should be a special type
of marriage under this law and, at the
same time, to argue that the salutary
effects of this measure should be taken.
away by a backdoor method of invok-
ing customs. Thig is a rather very un--
tenable proposition.

We are aware that in soclety even .
today there are divorces and divorces: .
there are free and easy marriages and .
speedy divorces. Customs permit them. .
Why should we not rely on them and.
extend the scope of customs? Then we :
need not think of enacting this law at
all. But this enactment is intended to-
set a few good norms for society in.
respect of marriages and divorces. We.
have to extend the scope of this. Sir,.
what is the purpose of an enactment?
The purpose of a statutory enactment
is to reduce the scope of customary
law so that we may avoid any sort of .
indefiniteness, doubt or uncertainty.

Another purpose is to bring reason:
and reasonableness to the fleld of cus-
toms and practices and to eliminate
slowly the practices and customs. Even.
it the customs are good, we must sub-
ctitute them by statute law which is.
definite, precise and reasonable, That
is the purpose of an enactment. My
friends here seem to have missed the-
bus.

Shri Velayudhan: You take the bus. .
(Ingernupuons.)

Shri M. 8. Gurupadaswamy: It is-
very unfortunate, Sir, that this amend--
ment has been brought forward by my
progressive friends, as it is most re-
actionary. 1 strongly object to this:
amendment and this should not be
permitted. If it is permitted, the main
purpese of the Bill would be defeated:
and will be indirectly sabotaged.
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Shrimati Renu Chakravartty: May
I ask this illuminating Member how
we can enforce monogamy among
s@0se large sections who are actually
41bgpng married under the customary
law? (Interruptions.)

Shrimati Jayashri (Bombay-Subur-
“ban): ] am strongly against the
amendment. I am surprised that Mrs.
Renu Chakravartty is supporting this
amendment, When we try to have a
uniform law it is necessary that we
should progress and have changes in
“our law which are more progressive.

In clause 15, some of us thought that
_confusion would be created by allow-
ing customary laws to -prevail, as we
all know that India is a vast country
.and we have a variety of customs and
,usages. Some customs even allow
divorces by saying ‘talak’. We are
not going to allow that in the present
Bill. We have {0 be very careful when
we want to change the present Act of
1873. On this ground, some of us op-
pose clause 15, which would have al-
‘lawed a loophole. But. I am glad our
Law Minister has given us the assur-
ance that this Act will not apply in
“future only to those marriages which
have tgken place before this Act has
come into force and I am glad that
the Law Minister is going to make this
change. I hope the Members here
also would support this.

1 p.M.

On the point of eugenics also, I think
it is necessary that cousin marriages
should be stopped. When we want to
have a uniform Act we should see that
it is more progressive. Those who
want to resort to their customary laws
can marry according to their personal
laws. Nobody is going to prevent
them. On this ground, I strongly op-
pose this amendment.

Shri S. S. More: I want to raise
some points. The amendment says:—

“unless the law or any custom
or usage having the force of law
governing each of them permits of
a marriage between the two.”

According to this amendment, I
want to know from my friends whe-
ther it will not be necessary for both
the parties to be under a particular
custom. Supposing A and B are gov-
erned by two different customs, what
will be the position? If the word
‘each’ is to be interpreted in the pro-
per way, then it would mean that both
A and B must be governed by that
same custom and, if they are govern-
ed by that same custom, then only that
sort of marriage will be permissible
according to this amendment.

Personally, I am very much against
custom and usage. What is the defini-
tion of custom? There are judicial
decisions. Customs must be ancient
and must be sufficiently widespread
and reasonable. Reason and custom
go ill together. Customs developed
under the pressure of society are use-
ful for a particular time. The moment
society advances, what was useful at
a particular stage of its developmeat
becomes out of date and out of tune
with the marching society. Therefore,
such customs must be supposed to lose
their force.

Shri V. G. Deshpande: Marriage it-
self is custom.

Shri 8. 8. More;: Custom and usage
are the two legs on which orthodoxy
walks and man, who is advancing scien-
tifically, must particularly see whether
a particular custom is in accord with
science or not. If it is in accord with
science, then we might look at it with
some tolerance. The present measure
is not knocking out all customary mar-
riages. Possibly, there might be a cer-
tain custom which might be in full ac-
cord with prohibitory degrees men-
tioned here. Such customs, when em-
bodied into law, acquire greater vali-
dity. But. there might be certain cus-
toms which might be undesirable cus-
toms, which might be out of date in
the present times, and which might not
pass the muster of science snd mndarn
ideas that we have developed. Are we
going to stand for such customs? On
the contrary, we must knock out cus-
tom because custom itself imposes cer-
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tain undesirable restrictions a;d there
has been legislation to annul or undo
the effect of custom or usage.

I would bring to your notice the
Hindu Marriage Disabilities Removal
Act of 1946, What does it say? Clause
2 says:—

“Notwithstanding any text, rule
or interpretation of the Hindu law
or any custom or usage, a mar-
riage, between Hindus which is
otherwise valid, shall not be in-
valid by reason only of the fact
that the parties thereto
belong to the same gotra or pra-
vara or belong to different sub-
divisions of the same caste.”.

So, in certain communities custom laid
down that persons belonging to the
same gotra should not marry., It was
fcund that the custom was unreasona-
ble and therefore, law came to the
aid of the parties;, and permitted
marriage between the same gotra and
pravara.

Shri Nand Lal Sharma: What about
reason?

Shri S. S. More: My hon. friend is
asking me: what about reason? Now,
reason is not a safe criterion because
different individuals will have diffe-
rent standards of reason and different
stages of reason develop. Therefore,
what is reasonable has to be constru-
ed in the light of scientific advance-
ment. For instance: if a custom says
that a sudra should not eat sugar, then
I would protest against that custom.
But, if it is prescribed by a doctor
that a man who is suffering from dia-
betes should not take sugar and the
sudra happens to be one of the dia-
betic patients. then I would say that
this injunction is an injunction pres-
cribed by science and must remain.

Dr. Jafsoorya: I protest: I am a
diabetic and 1 eat sugar.

Shri 8. 8. More: Then we will have
to pass a law preventing such a dia-
betic patient from eating sugar. That
is another matter. Therefore, what-
ever is prevented by society: whatever
is prohibited by society at certain
stages of development, when we have

registered a further advance, we have
again to submit that particular cus~
tom or particular prohibition to the®
test of scientific advancement and to-
the requirements of the times in which
we are residing. So, I personally feel--
I do not want to take much time of’
the House—that this amendment shouid:
not be passed. This is a measure:
which is trying to take the country to"
an advanced stage; this is going to
tagke the country to a progressive
stage, and whatever is likely to be
retrograde or reactionary should not be-
mixed up with the present legislatiom:-
I would have viewed this amendment:
with sympathy if no other form of
marriage was available for persons:
with customs. Now, there are diffe-
rent legislations; there are different.
marriages for Muslims, Parsis, Chris—
tians and Hindus. As long as these
different provisions are there, provi-
sions which take notice of the customs
and permit such marriages, there are
other doors by which they can go out
if they want to do so. So far as these
doors are concerned they should be
strictly kept open for those who quali-
fy under the strict provisions of this
particular enactment. So, my submis~
sion is that, with all my sympathy I
qQuite see that, they are trying to cater:
to the needs of a larger number of
persons, but that is not the way by
which we can do this. We must find
out some other way by which we can
get this done.

There is one more argument which~
I want to mention. If marriages are
confined to a particular family, it is
undesirable. Why should the party be:
conflned to a particular girl? On the-
contrary, if there is some such provi--
sion by which the custom will be:
knocked out, the boys and girls will:
have a larger fleld of selection. The-
property will be distributed more-
equitably in different families and:
that will be a step in the right direc-
tion towards advancement of society:.
otherwise, these marriages are engine-.
ered by persons who want to keep the-
property intact in their own families.

Shri Sadhan Gupta: Then, ban it..
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Shri S. S. More: You please move. 8

measure. I request Shri Sadhan Gupta
to table a Bill and I will support that
Bill if he comes forward with such
.a Bill. My submission is that these
‘marriages are always taken advan-
. tage of by persons who want to keep
the property confined to certain fami-
lies and do not want it to go outside.
‘Therefore, even from that monetary
. point of view I am against this parti-
+cular amendment.
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The Lok Sabha then adjourned till
a Quarter Past Eight of the Clock on
Wednesday, the 8th September, 1954.





