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name him.  And yet he persisted.  It 
is not in the spirit that he should not 
be in the House that I said he must 
withdraw.  I would be the last person 
to  deny  any  hon.  Member  the 
privilege of being in this House. If, 
as Shri Basu says, he is willing to 
make amends, I will consider it.

The Prime Minister and Minist«<̂ of 
External  Affairs  (Shri  Jawaharial 
Nehru); May I say, Sir, that I wel­
come what you have been pleased 
to obsejve?  Naturally, it is for you, 
occupying this high office, to keep and 
pre-erve order and the dignity of the 
House and every hon. Member should 
try to maintain  that  dignity  and 
observe any direction that you give. 
You have been pleased to say, as I 
understand you, that in the event of 
the hon. Member who has been asked 
to withdraw  expressing  his  regret, 
you will be pleased to consider the 
matter afresh.  May I say, Sir, with 
all respect, that that is a very correct 
attitude to take, and I am sure the 
dignity of the House also  will  be 
maintained thereby.  If there is an 
apology—an  expression of regret— 
then you should be pleased to con­
sider the matter afresh.

Shri  M.  S.  Goraiiadaswamy: 
Apology for ŵ t?

Mr. Depnty-Speaker:  Shri Jhun-
jhimwala  will  please  resume  his 
speech.

COMPANIES BILL.—contd.

Clauses 81 to 144

Shri  Jhmijhiuiwala  (Bhagalpur 
Central): My amendment, as I was 
submitting  yesterday, is No. 396 to 
clause 110.  There are various ele­
ments involved in this clause.  I do 
not  dispute the  salutary  principle 
behind  the  power  given  to  the 
managing  agent for refusing  the 
transfer of shares without giving any 
reasons. The only thing which I want 
is that this power is not arbitrarily 
and capriciously exercised  by  the 
mangaing agent to the detriment of 
Hie shareholder.

The second thing is that the manag­
ing agents have not had this power 
up till now.  What the shareholders 
had to do was to go to the court and 
to prove the mala fides of the manag­
ing agents.  It was very difficult for 
the shareholders to prove the mala 
fides of the managing agents and it 
took them years and years in order 
to get their case decided.  So, Gov- 
omment have taken back the power 
in their hands 2ind the Government 
wants that the shareholders  should 
come to tiie Government for redress 
of their grievances against the refusal 
by the managing agents to transfer 
the  shares.  My hon. friend  Shri 
Tulsidas  is very  uncompromising, 
knowing full well how the people are 
being put to trouble in going to the 
court and that the case takes years 
and years.  By going to the courts, 
the people have to spend a lot of 
money, but still Shri Tulsidas insists 
and he wants that the Government 
should not have this power but the 
court should have that power.  You 
can see the attitude of the managing 
agents.  We have to examine  the 
new provision which has been intro­
duced in this clause.  Instead of the 
court, the Government has got that 
power now.  Now, let us see how the 
shareholder gets redress and how his 
hardships are minimised.  I shall take 
into  consideration  three  elements. 
One is that the  managing  agent's 
power to refuse transfer without giv­
ing reasons is not disputed-  If  the 
managing agents were to refuse trans­
fer they can do so.  I do not dispute 
that.  But before doing that,  they 
should come to the Government and 
give their reasons saying that “these 
are the reasons on which we want 
to refuse the transfer, of shares”.  If, 
on reading all the reasons, the Gov­
ernment finds that  they have  got 
sufficient grounds  for refusing  the 
transfer of shares, the Government 
should call the other party—the share­
holders—and ask them whether they 
have got to say anything.  After hear­
ing the shareholders, if the Govern­
ment finds that ,the refusal to  the 
transfer of shares is all right, then the 
matter ends there.  But, under  the 
clause as it stands, what will hîpeii
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is that the managing agent will refuse 
the transfer of shares and it will take 
two months.  Two months’ time has 
been given to the managing agent to 
decide this question.  So, for  two 
months, the shareholder will remain 
in suspense.  Then, after two months, 
the shareholder will  come  to  tiie 
Government and say that such and 
such an order has been passed, and 
then the  Government will ask the 
managing agents to give their expla- 
■ nation as to why they have transfer­
red their shares. This was made clear 
yesterday by the Finance Minister. It 
was not clear to us till yesterday that 
after the explanation has been given 
by the managing agent, the share­
holders will be acquainted with those 
explanations.  Then the shareholder! 
will put their point of view before 
the Government. After that, it might 
take two months, three  months or 
even four months for them to decide 
the thing.  During this period,  the 
shareholder  will  remain  imder 
suspense.  He has sold his share and 
the person to whom he has sold the 
share—the transferee—will also  re- 
piflin under suspend.  So, the share­
holder is not in a position to sell his 
jshares.  The  transferee  will  say. 
“unless the shares are transferred in 
my name, I cannot accept them."*  So, 
there will be suspense for a long time, 
Tn order to avoid the suspense of the 
shareholder and the hardship which 
will be caused by  this  procedîe, 
what I proposis is that the managing 
agents should go to the Government 
and give their reasons as to why they 
refuse to transfer the shares.  If the 
Qovemment finds that the explana­
tions and the reasons given by the 
managing agents are not good enough, 
then straightaway  the  Govemm«it 
should tell the managing agents, ‘*No, 
you have to transfer the shares.** But 
if the Government  finds  that  the 
reasons given are good, in that case, 
the Government can ask the share- 
hold̂s to come and put their pomt 
cdT view and decide the case imme- 
liiately.  So much delay and so much 
waiting for the shareholders  will be 

•aved and there win be no dilBcxaty

fo;r the managing agents to come and 
take the opinion of the Government 
This will minimise the trouble of the 
shareholders and also  the suspense 
under which they will remain till the 
managing agents send them their re­
fusal or acceptance of the transfer of 
the shares. The Government also will 
not lose anything.  So  far as  the 
Government is concerned, the  time 
taken will be the same, rather  in 
this case it will  be less.  Also, the 
shareholders will be saved the trouble 
of the waiting and suspense xmder 
which they will remain till the shares 
are transferred.  This is all I have to 
say on this point.

There is another point regarding the 
issue of shares. My friend Mr. Ban sal 
had moved an amendment which ai>- 
peared today.  Normally, the issue of 
new kinds of shares should not  be 
there and the managing agents and 
the shareholders of  that  company 
should find out before such shares 
are issued all other means whereby 
they can nm the concern.  But if 
they find that they cannot run the 
concern without issuing such parti­
cular kinds of shares and if the com­
pany is working at a loss, in that 
case and in that case alone, without 
giving some special power of voting 
to the people who will subscribe the 
nĉir shares, the shareholders should 
sit, decide and  then write to  the 
Government;  afterwards  with  the 
permission of the Government they 
can issue such shares on such terms 
as the Government may decide.  But 
so far as sliares which have already 
been issued are concerned, this dis­
proportionate  voting should be re­
moved.  They should be all put on 
a par.  I have found that there was 
some salutary principle behind every­
thing which has been in the old Act 
Therefore,  while  putting  in  new 
clauses, we should  see  that  that 
salutary principle is kept  For this 
purpose I would support the amend­
ment moved by my hon. friend Mr. 
Bansal.  But so far as the  shares 
which have already been issued are 
concerned, the disproportionate voting 
rights should be done away with.
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Shri N. r. Nathwani (Sorath): I 
want to make some observations on 
clause 110.  Yesterday  there  witt 
some discussion as regards this clause. 
It provides for an appeal  to  the 
Central Government against the de­
cision  of a  company  refusing  to 
register the name of  an applicant, 
whether it is by way of transfer or 
by way of transmission by the opera­
tion of Law.  Now, some hon. friends 
have suggested that the appeal should 
lie to the court and not to the Central 
Government.  Apart from the merits 
of this proposal*  as  I  understand 
clause 110, there is nothing in it to 
deprive any applicant of his right to 
approach the court for enforcing his 
rights.  No doubt sub-tlause (5) of 
clause 110 provides that if the d̂is- 
ion is given against the company, the 
company shall give effect  to  the 
decision of the  Government  forth­
with, but it does not say whether the 
decision  is to  be  binding on  the 
applicant or not.  Again, this clause 
does not say that the decision of the 
Government shall be final and that no 
Buit can lie against it.  Sir, you know 
there is the rule of construction which 
says that we  should avoid  as faf 
as possible that construction  which 
seeks to transfer the determination of 
rights and liabilities from a court of 
law to an executive officer.  There­
fore, at least, so far as that applicant 
is concerned, his right to enforce his 
remedy through a court of law is not 
barred.  His right is of a civil natiire 
and unless such right is taken away 
expressly or by  necessary implica­
tion, he can always seek a remedy 
through a court of law.
There is one more point about sub­

clause (5) which says that a company 
shall give effect to the decision of 
the Government  forthwith.  But  it 
does not provide what would happen 
If the company refuses to carry out 
the decision or the order given by 
the  Central  Government.  I  know 
that the Government is alive to this 
position and so far as I understand. 
Government propose to bring forward 
a suitable amendment, so that the 
decision which might be given by the 
Central Government can be imple­
mented.  I only wish to say that the

proposed amendment should not mere­
ly give effect to the decision which 
might be given by the Csitral Gov­
ernment, but there should be a pro­
vision also made for imposing some 
punishment on the company or on tha 
oflScer who is in default.

Shri K. K. Basa  (Diamond Har­
bour): The hon. Member is referring 
to an  amendment;  where  is  the 
amendment?

Shri N. P. Nathwani:  I am  only
saying that I  understand  that  tha 
Government is alive to this situation 
and I expect  Government to  bring 
forward .an  amendment  either  to 
clause  110 or  to  some subsequent 
clause. I do not know what they ex­
actly intend to do.  But my  sugges­
tion is this.  It wai not be enough to 
say that if the company is in default 
in carrying out the order of the Gov­
ernment, the applicant shall be treat­
ed as a registered shareholder.  The 
clause should also provide for sohie 
punishment.  Otherwise, the company 
and its officers can defy the decision 
of the Government with impunity.

But there is one aspect which m/ 
learned  friend  Shri  Jhunjhunwala 
stressed very much.  Sub-clause (5> 
is not wide enough to indicate whe­
ther the Central  Government  can 
require the companies to give reasons 
for refusing to register the transfer. 
But if we came to  sub-clause (7), 
the meeting becomes tolerably clear. 
It says the procedings shall be crn- 
fldential.  This means that the officers 
of the company are being enabled to 
disclose faots  freely which  might 
otherwise be of a confidential nature.

But there is one aspect about sub­
clause  7.  Its  implications  are  not 
clear to my mind.  Is it the intention 
that no information which might be 
obtained by the applicant or the com­
pany is to be utilised elsewhere by 
any party?  Because, if  that is the 
intention, then the  provisions which 
are incorporated  in  the Income-tax 
Act, particularly in section 54, should 
have  been incoriwrated  here.  This 
merely  says  that  the  proceeding!
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shaU be confidential.  Therefore, any 
party cannot call for or cannot  get 
. these document? produced in a court 
of  law.  It  may also  be that  the 
officer concerned cannot be required 
to state or to give evidence about the 
information  received by  him,  but 
there is no ban on the parties con­
cerned saying what they have gather­
ed as a result of these proceedings. 
On the whole, I feel that this provi­
sion will strengthen the hands of an 
applicant. He would be able to know 
' the precise grounds on which  the 
refusal is being made.

Then there is one  thing more, and 
that  is in respect of clause 86. Clause 
86  defines the quantum and extent 
of voting rights. It carries out the 
recommendations made by the Com­
pany Law Committee. Hereafter, the 
voting rltghts in the case of all shares, 
whether they are ordinary shares or 
preference shares, are to be in strict 
accordance with the capital paid up 
on such shares  and the voting right 
of  an individual  shareholder is  to 
be in  t̂rifet proportion to the paid- 
up  capital of the  company.  This 
may  in some cases work a hardship 
at  the time of exercising the votes, 
because any one who has some experi­
ence of company management knows 
that when the  occasion comes  for 
members to exercise their votes, they 
rush to the company's cfifice, try  to 
pay up their arrears of call so  that 
they might be able to exercise their 
votes.  In clause 180 it is  provided 
that the articles may provide for a 
altuation where a member has been 
in arrears of call money.  Because of 
that  he might have incurred the dis­
ability to exercise his vote.  So, in a 
big comf>any where you have to work 
out the individual  voting, right  of 
every member, some difficulty will be 
experienced because it involves  an 
Intricate calculation of figures and if 
at the eleventh hour several members 
approach and offer to pay and pay 
their  arrears of call,  the  paid-up 
capital  would be  increased and  it 
would affect the indîridual rights of 
the shareholders.  Therefore,  If we

qualify  this provision by saying thai 
the paid-up  capital  which will  be 
taken into consideration will be  the 
capital as it stood say 48 hours  or
24 hours before the votiJng has to take 
place, it will save considerable hard­

ship. ♦

Shri U. M. Trivedi  (Chittor );  I 
want  to offer some comments on this 
provision in clause 93.  I have given 
my amendments No. 115 and 116.

It is provided under sub-clause 1(e) 
of  clause 93 that the company shall 
have  the power  to  cancel  shares 
which,  at tl̂e date of the passing of 
the resolutiton in that behalf, have not 
been taken or agreed to be taken  by 
any person and diminish the amount 
of its share capital by the amount of 
the shares  so cancelled.  This  and, 
sub-clause (2) are going together.  I 
make a very small suggestion about 
it  and it is this, that such cancella­
tion  of shares shall  not take place 
without notice to  the party affected 
and at the same time must require 
the confirmation of the court.

There may be several reasons for 
cancelling shares.  The man may not 
have receivê notice and may  not 
know.  He  may  have changed hi» 
address.  So many things might  be 
there.  Without giving a hearing  ta 
the person affected by the  cancella­
tion,  there t/b forfeiture of the money 
that  he may have paid on the shares 
on  allotment.  He may have  been 
handicapped for some reason or other. 
It  is  not fair that  he should  be 
deprived of  his property without any 
proper hearing in this matter.  This 
a  small suggestion which I am mak­
ing  and I hope the Finance Mitaister 
will look into It to see whether it  is 
proper that shares which have been 
allotted should be  cancelled and that 
all  the  moneys of  such  person*
should be  forfeited without  giving 
them a proper hearing.

Then, we come to tl̂s very vexed 
question  under  the provisions  of'
clause 110.  The first poiAit that strike* 
me  is this.  It is* a very 4ubious pro­
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vision  of law that we want to incor­
porate here.  There is to some extent, 
I  should say, force in the arguments 
advanced by Shri Nathwani, but. the 
way the Government  has put  this 
case  and the way it  ŵ  supported 
by Shri C. C.  Shah who has  been 
always the spokesman of the Govern­
ment  in  this respect,  it  appears 
that the Government does not  trust 
the Hi*gh Court.  I have yet to  see 
the reasons for  advancing such  an 
argument that the Government is not 
trusting the High Court,

Shri C. C. Shah (Gohilwad-Sorath): 
I  did not advance any such  argu­
ment.  My hon. friend is putting into 
my mouth words which I never said 
or uttered.

Shri U  M. Trivedi:  They  are
words which I heard.

Shri Gadgil (Poona Central): Some­
thing wrong with the ears.

Shri K. K, Basu; He is reading your 
mind.

Shri U. M. Trivedi: Why this poUcy 
of keeping all control in the hands of 
the Central Government?  One argu­
ment that was advanced against this 
provision was this, that a man having 
a  company in Madras or in Trichino- 
poly or in any other i>art of India will 
have to  run up to Delhi before  the 
Central Government for the purpose 
of getting some redress,  whereas if 
it is in a court of proper jurisdiction, 
he may be able to approach that court 
tnd get a decision nearby.

Then there is another thing. When 
we  read this whole provision  and 
when We read sub-clause 7,  it gives 
the show away, and shows that it  is 
only  for some political grounds  or 
for some reason̂ which cannot  be 
disclosed to the public at large that 
this  power under clause 110 is to be 
kept m the hands  of the  Govern­
ment.  Sub-clause (7) says:

“......All proceedings in appeals
under sub-section (3) or in rela­
tion thereto shall toe confidential.

and no suit, prosecution or other 
legal proceeding shall lie in res­
pect of any allegation made in 
such proceedings, whether orally 
or otherwise.”

You can give a bad name to a dog 
and hang it.  From the very begin­
ning the argument advanced by Shri 
C. C. Shah was this, that a man may 
be  undesirable.  What is this un­
desirability?  It is the most relative 
of  terms.  A man may  not like  a 
particular person on accoimt of  his 
face, on accoimt of the hair he wears, 
the dress he wears.

Shri K. K, Basa:  Or  the  white
cap.

Shri  U. M. Trivedi:  Whatever  it
may be, I do not come to that. We are
all white-cappers.

An Hon. Member: Are you?

Shri K. K. Basn: I hope you have 
changed into black.

Shri U. M. Trivedi:  I never put on>
a white one at least,  '

Shri  K. K. Basu: That is good.

Shri  U. M. Trivedi: The question ir
that of propriety.

We have to see whether we should 
give such vast powers in the hands of 
Government as  to deprive a man of 
his right.  At one end, we have made 
the provision in  our  Constitution 
that no one shall be. deprived of hiy 
property.  At the other end, here we 
want to put into the hands of a body 
'corporate tor the managijoig director 
or  the board or whoever controls this 
whole thifrig  or the managing agents, 
power to say, all right, you may have 
purchased the shares but we are not 
going to transfer them.  At one end, 
we have been liberal in one respect, 
and at the other end we are providing 
like this.  I do not see the consistency 
about it.

Shri T. B. Vittal Rao (Khammam) r 
ây I point out that ther« is no quo­
rum in the House?
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Mr.  Depnty-Spcaker:  Is  it  not
funrh ti4ne nowt.

filai T .B. Vittal Bao: Not yet

Mr. Depaty-SpealLer: The  bell  is 
being rung.  Now, there  is quonun. 
The hon. Member, Shri U. M. Trivedi. 

jnay continue.

Shri D. M. Trivedi:  Formerly, we
ccould not have an outsider acting as 
a  proxy.  Now, we have been liberal 
enough to say that any outsider not 
connected with this company  itself 
may  be a proxy and  may exercise 
the  vote.  Though we  have  be«i 
liberal enough to allow a man. whose 
.antecedents are not known, and who 
Is  a complete stranger to others, to 
come and attend the meeting,  and 
also to exercise the vote  or do  all 
the functions which a proxy is allow­
ed  to do, yet we say here that a man 
who  invests money,  and who  has 
some stake may not be allowed to be 
registered because  he is considered 
by some superman sitting there  to 
lie undesirable.  That  is  what  we 
call the height of tyranny that you 
want  to practise through the process 
ôf this company law.

We do not know what political con­
siderations  may come in,  because 
as  this law now stands,  practically 
the power goes into the hands of the 
Central Government  to allow or not 
to  allow a man to run his bussiness; 
and discrimination  m&y be  there. 
The object of the present measure is 
to  reserve as  much power  in the 
hands of Government as possible;  to 
oppress as much as possible, to please 
those who are  sychophants to you, 
and to ruin those who cannot agree ̂ 
with your views.  It is with this object 
in view that this company law is now 
being framed in this  manner. When 
such a  law is being  framed, it  is 
the duty of the House to see whether 
it will act oppressively or not

/ The  hon.  Finance  Minister  said, 
and he was to some extent  justified 
In  saying, that we are not  dealing

with oidinary men, and therefore we 
should not  presume  that they are 
very  honest.  I should say that  we 
are  also not dealing with officers who 
are  very strai(̂ht jDorrwlard persons; 
and they are bound to act accord­
ing  to the dictates of their masten, 
and all  those masters are not very 
honest.  That being the case, we have 
to  safeguard through law the  posi­
tion of such persons as are actuated 
by mere  desires of  investing  their 
money  and nothing  else.  According 
to  this provision,  such persons,  in 
whose case refusal is made, will have 
to  run up to  Government; and  if 
they hold a particular type of  view, 
the man sittihi? at the Centre will tell 
him,  look here, we may get it  re­
gistered, my dear fellow, but we will 
do it only if you change your colours, 
if  you  agree to  contribute so much 
to our funds, if you agree to to pay so 
much to our party, if you agree  to 
give  up that particular party, if you 
do  all these things, we agree to  get 
the shares registered,  otherwise, you 
go away,  and so on. . All this can be 
said  against the person  concerned, 
and it may have been  put down  in 
black and white also,  but it cannot 
be  the subject-matter of an  enquiry 
by any court of law.  It is with  this 
fear that I say that if the  registra­
tion of a person’s shares is refused, 
he must be given reasons in writing 
as to why it is being refused. Fur­
ther,  the appeal  should not lie  to 
GC'Vemment, but must lie to the court 
having proper jurisdiction.  I know— 
and what Shrj  N. P. Nathwani  has 
said has some force ki it—that not­
withstanding this  provision of law, 
which says that the appeal shall  be 
made to Government,  and the deci­
sion  of Government shall be there, 
and without  assigning any  reasons. 
Government will say anything,  and 
the  company shall have to obey that 
order forthwith, there is a provision, 
in  the Constitution, very wisely put 
there,  and liberally too,  namely the 
provision of  article 226,  which can 
compel Government  to  change  its 
order.  But then it is a very lengthy 
process for  anybody.  It is a
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costly  thing.  In the case of a trans­
it  of a few shares by a few persons, 
-why should a person always approach 
ihe Hifth Court for this purpose?

The Afinlster of Finance (Shri C. D. 
Deshmvkh):  Is the  hon.  Member
«re  that recourse to court is barred 
by anything that  we are saying  in 

ibis BiU?

Shri V. M. Trivedi;  You give no 
provision to go directly to the court. 
It  is  a question  of  interpretation 
whether a person will have to exhaust 
the  remedy  which has been provid­
ed under this law or whether before 
exhausting  this  remedy,  he  can 
approach a court of law.  That is the 
point.

Shri C. C. Shah: This provides, only 
an  additional remedy to the person, 
if he chooses to take advantage of it 
Otherwise, he has the right to go to 
a court of law.

Shri U. M. Trivedi: I would wel­
come some provision to be put some­
where here in the language In which 
Shri C. C. Shah has tried to put it.

The Minister of Revenue and Civil 
p̂enditure (Shri M. C. Shah):  It is
absurdly  unnecessary.  If you  will 
read it very  carefully, you will find 
it  is quite unnecessary.

Shri U. M. Trivedi: It is quite neces­
sary. Unfortunately, you have pass­
ed  the stage when you have to fco 
before a court of law, and you do not 
know it.  There are difficulties that 
arise in this matter.

Just now my hon. friend Shri N. P. 
Kathwani has said—I do not  know 
whether he knows so much the  mind 
'Of  GovemmeAt or not—that Govern­
ment  has  this  position  in  view, 
■namely that all such orders will  be 
enforceable,  and Government might 
make some  provision  in the  same 
ierms  as the  provision existing  in 
clause 628.

8krt M. C. Shah:  Shri N. P. Nath- 
V̂Bni  aimply pointed out that under

this new  sub-clause (8), there is  a 
provision that an order can be pass­
ed  under  sub-clause  (5), saying 
that the transfer may be effected. But 
now he  says, suppose  a party does 
not  accept it then what is the result, 
can Government enforce  its orders, 
are there any provisions to that effect, 
and Hf not, do Government propose to 
have such a provision later on.

Shri U. M. Trivedi:  That is what
we also want to know.  How  does 
the mind of Government work about 
it?  If we find that you have already 
agreed to such a provision, then we 
may not advance such arguments.

Shri M. C. Shah: That will come ia 
the  clauses which  we shall  just 
consider. If we want to add any penal 
clause there with a view to penalis ? 
a  company that does not carry out 
the orders of the Central  Govern­
ment,  then you will  have  ample 
opportunity to  discuss the matter.

Shri K. K. Basu: Shri C. C. Shah 
also  has said that there is nothinig 
to  bar a person from going to  a 
court of law.  Under the existing law, 
you have  to prove the mala fide of 
the director.  But under this parti­
cular  provision,  so  far  as  th* 
Central Government are  concerned, 
you say that they should not only be 
guided by grounds of mala fide but 
something else also.  Is it open  to 
the  court of law,  after the statute 
comes into  beitog,  to go into  any 
other ground apart  from mala fide? 
That is* the whole point.

Shri C. C. Shah: It does not provide 
any further ground except those that 
exist in Jaw at present.

iShri k. K. Basu:  So  far -as the
Central Government are  concerned, 
ifter this clause 110 is put into effect, 
if they so choose, they can  go into 
other reasons also apart from mala 
fide; and since the specific right  is 
provided, they can give notice to the 
company and ask for the reason, and 
they can go into other grounds also 
apart from grounds of mala fide. But 
so far*  as the courts are concerned, 
they have to follow the existing prac­
tice  onlj. .
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Shri U  M. Trivedi: The court  it 
bound to go by what the law, as  it 
stands, says. The court is not going 
to travel beyond what is said here. 
I  heard the Minister of Revenue and 
Civil Expenditure to say that  they 
are  proposing some change in some 
clause, and  the way  that  he  has 
suggested means that the remedy that 
a  man can have by way of an ordi­
nary  civil court will be barred imme­
diately you provide that i»t will  be 
penal for any man not to obey those 
orders.  The penal clause itself will 
/suggest that that order is final,  and 
the  penalty will be attached to  it. 
So we must know how you are going 
♦o  have this provision moulded, and 
what is the strength behind it. what 
sort  of sanction you are going  to 
provide behiind iV.  Therefore,  my 
suggestion is this.  I do not think 
that  anything is  lost to the Govern­
ment in any manner, except if there 
is  something hidden or something
mala fide.  You can easily provide 
that this can be  determined by  a 
court of law. Why allow  thife big
power in the  hands of those  very
people whom,  you say, you are not
trusting?  Why allow them the power 
to exercise the  right of refusal  of 
registration? Why have it both ways? 
You cannot blow hot and cold in the 
same breath.  At one stage, you say 
that you do not want these peĉle, 
they are dishonest, you are trying to 
plug all these loopholes;  at another 
stage, you want to give these  very 
peoirie this power to refuse legistra- 
tion of  transfer,  to call  anybody 
undesirable and throw him out;  you 
allow the board to say something ditty 
about a man  who wants the shares 
transferred and do all sorts of things. 
Why not allow  him to open  those 
proceedings?  I say that there is  a 
very strong case for such a  course. 
You should agree that the man must 
have a  right of- appeal and he must 
be given the reasons  why registra­
tion  of  itratister is  refused.  He 
must have the right of appeal..,.

»ri K. K. Basa; After the Central 
Government decides.

11350

Shri U. M. Trivedi: i say, do away 
with the  Central  Government.  It 
must go to the  proper oflficer or  a 
court with proper jurisdictiotn. This: 
is  a question of right.

Then I come to a small suggestion 
about clause 112(2).  I suggest  that 
in  sûlause  (2) after  the word® 
sub-section (1)’,  we may add ‘sub­
ject to the orovisions of sub-sectio» 
3̂)’.  As it now stands, it says:

If default is made in comidy- 
ing with sub'section (1;, the com­
pany and  every officer  of th6 
company who is im default shall 
be punishable....”

I say that he should not be punish­
ed  automatically,  but  he  must  be 
served with a notice requiring hiro 
to make good any default in comply­
ing with sub-section (1).  So I want 
to add, ‘subject to the provisions  of 
sub-section (3)’ aftei- ‘sub-section (1)V 
so that ift reads:

If default is made in comply­
ing with sub-seotion (1), subject 
the provisions  of sub-sectioff 

3̂), the company and every officer 
of the company___”

That will be in the fitness of thingŝ 
read with the provisions of sub-see* 
tion  (3).  This will help the companŷ 
 ̂ it is an honest company, to cany 
out the ordinary  transactions in  a 
proper manner and  we shall not h% 
called upon to punish a man without 
hearing him.

Shri M. S. Gniupadaswamy  (My*
sore) rose—

Mr.  Deputy-SpeiOcer: When a
special forum for appeal is provided 
by statute, it is open to the coxirt ta 
have jurisdictibn over the  maflterr 
Under clause 110,  the appeal  is  4a 
be made to the Central Government
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if nothing is said in reĵaid to appeal, 
it  is another matter.  But when  an 
appeal is prescribed to a particular 
agency,  is it  open to the court  to 
have jurisdiction? '

Shri S. S. More (Sholapur): Th  ̂
are <-*ertain powers under the Consti­
tution for the courts to superinten- 
tlent or  issue  writs of certiorari,
mandamus........

Mr. Dcpaty-Speaker:  Writ  is  a
different matter.

Shri S. S. More:  When a special
procedure is provided, no party will 
be permitted to deviate from it, un­
less the special Tnachinery is utilised.

Mr. Depnty-Speaker: I do not want 
to  create any innovation.  If Govern­
ment want to avoid any reference to 
a  court,  it may be made clear.  If 
on the other hand, the hon.  Minis­
ter  in charge feels that they  may 
have recourse to a  court, there  is 
nothing preventing  appeal  to  the 
court.  But when a special procedure 
is provided for appeal to a particular 
agency,  I doubt whether the apx>eal 
can lie  to a body other than that 
I  am afraid there are certain cases 
which say that reference to a court 
cf  law is prohibited.  If it is a ques­
tion  of substance in which the hon. 
Member feels that we are not going 
to  allow the court to interfere ifci this 
matter and the Central  Government 
must have the authority, there is no 
going behind it.  On the other hand, 
if he  feels that the court’s jurisdic­
tion ought not to be excluded, it  is 
somewhat doubtful.

Shri C. D. Deshmnkh;  The courts 
jurisdiction today is of a particular 
kind.  That does not cover all cases 
of refusal to register.  As one  hon. 
Member pointed out, it is a question 
of mala fides.  The question of mala 
iides can always go to court.  Below 
that or short of that, there was  no 
remedy available to the party today. 
What we have provided is a summary 
kind of remedy for a matter which 
ite  not always a justiciable matter, if 
mola fides do not enter the transac­
tion, because there are various other 
issues that may have to be taken into

ccnsideration—but  oertainly  not 

politics.  Of course,  it  is opai  to 
hon. Members to fling mud at any­
thing, about anybody’s bona fides, jo 
long  as their bona fides  are  not 
suspected.  But we do not play that 
game.  We say, we are trying to deal 
wiih a  partiteular problem to  the 
best of our judgment.  We find that 
today a party has no remedy. There 
fore, we say, may be the company 
may not wish to make a justiciable 
issue of it, and yet it may have very 
good reasons, say, the  shares have 
been comfered, somebody wafats  to 
oust some9ne else.  It is a kind  of 
game played in the business world, 
but not necessarily r:tit»ing issue  ot 
moral turpitude.  And :̂et from  the 
point of view of the conduct of  a 
particular  enterprise.  Government 
may feel that a change that will come 
about as a result of these transfers 
is  a change which will not be desir­
able.—I am  sorry I am making a 
~ speech which I  should have  made 
later,  but I am trying  to answer 
your point—.There are  many  other 
powers of a  cognate nature  which 
have  been vested  in  Government. 
What is the meaning of saying  we 
w-Cl  approve  the new  managing 
agents, a new managing director,  the 
composition of a new directorate? All 
these are powers vested in us.  Hon. 
Members might say, why not transfer 
all these powers to the High Court? 
My answer is that these are not essen­
tially justiciable  matters: these are 
matters of  judgment in  ordinary 
everyday affairs of the market-pJace. 
and therefore,  other  considerations 
than  the ixrovisions of law have  to 
be borne in mind.  That is why  we 
are entering i*nto difficulties in  re­
gard to labour  tribunals.  Although 
those matters go before judges  and 
so on,  you find 100 judges give 100 
different judgments, because there 
no substantive law which governs thî ̂
matter.  We do not knew what bonns 
is,  we  do not  know what  profit 
sharing is,  we do  not know  what 
social justice is.  A33. these  wague 
matters have, therefore, to be dealt 

with on a different plane.  That wa»
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why we felt that in this matter  the 
Central Government,  who are  not 
hampered by rules of evidence, rules 
of  procedure and so  on, might be 
able to do rough justice whereas the 
court may not be.  And there is the 
olher point, that it is  not  proved 
that the law’s delays are  less than 
the delays of the  Central Govern­
ment—I mean  we  have  a greater 
capacity of cutting red-tape than the 
High Court h&s of abridging its proce- 
‘ dure.  They are bound by procedure; 
unless the law is changed, they are 
helpless.  We can change ovir proce­
dure  as we  go along, and I  have 
given general assurances to the House 
that  we  shall  see that delays are 
minimised.  Therefore,  I am hoping 
that  most of these matters will  be 
settled very quickly.  Secondly,  the 
vep̂ existence of these new powers 
in  the hands  of Government  will 
make  it  almost/  unnecessary  lox 
them  to exercise them.  As far aa 
I  can foresee,  in about 99*99 cases, 
the  names  would  be  registered. 
Because the party has to come, and if 
he does succeed in proving in an isola­
ted case that there is every case for 
not registering it, that would be a 
matter in which no court could inter­
fere—̂because I am excluding mala 
fides. If there is mala fidê  and  that 
may include even political’mala fide— 
it is open to a party to go to the court 
and say,  heard the Minister say *I 
will see that that person -who belongs 
to that party does not get the share'” 
—if he can prove it, it is open to the 
High Court to decide it.

1 P.M. *

Mr.  Dcpnty-Speaker:  The  hon.
Minister therefore says that the pre­
sent Jurisdiction of the court is not 
curtailed.  The  present  jurisdic­
tion  is in  cases of  mala fide  and 
dishonesty,  if H is proved.  An addi­
tional remedy !s provided now which 
was not in the previous Act.  There­
fore, far frcm abridging he has en­
larged it.

Shri C. D. Deshmukh:  Much  en>

larged.

Mr. Deputy-Speaker: And in favour 
of Government,  Because, where an 
appeal lies to Government they are 
not governed technically and strictly 
by  any rules of  evidence as iti  » 
court of law, and they may do justice 
in  a summary  manner.  Wherevei 
even they are  actuated by ma’ice, 
dishonest intentions or by a partisan 
spirit,  the jurisdiction of the court 
is  not ousted.

Shri U. M. Trivedi:  In regard
mala fides of Government being chal­
lenged  I may inform my friend that 
all  the courts including the Supreme 
Court have said that mala fides of 
Government is a thing most difficult 
to prove and is never at issue.  It is 
taken for granted that whatever the 
Government has done is right.

Shri C. D. Deshmnkh: It cannot be 
alleged  and it is very  difficult  to 
prove,

Shri U. M. Trivedi: That is why  I 
was suggesting that the remedy must 
be with the courts  from the  very 
beginning.

Ab.  Deputy-Speaker:  The  hon.
Minister says it is not purely judicial 
and there is something more as  in 
the case of managing agents.

Shri U. M. Trivedi: So long as  he 
is  Finance Minister ift is all right.

Mr, Deputy-Speaker:  We hope all 
Finance Ministers will  be  equally 
good.

Shri M. S. Gnrupadaswamy:  This
group of clauses deals with  deben­
tures,  shares,  transfers and  other
cognate  matters.  With  regard  to
shares, the Bill provides for two kinds 
of shares, namely equity shares and 
preference shares. ^

Shri C. D. Deshmukh: May. 1 know’
on which amendment the hon. Mem­
ber is speaking?
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Shri K. K. Basu: It is only a sug­
gestion for action.

Shri  S. Gnrnpadaswamy: I am
speaking on clause 84.  This  clause 
provides for two kinds of shares: pre­
ference shares and ordinary shares. 
The one happy feature about  this 
Bill is that it has completely elimi­
nated the continuation  of  deferred 
shares.  Shri C. C. Shah pointed out 
yesterday that the  continuation  of 
such shares has been the cause  of 
much abuse on the part of the defer­
red shareholders.  They are none else 
than the promoters or the founders of 
the companies.  In companies  where 
there is unusual  and  extraordinary 
accimiulation of profit, the  deferred 
shareholders always take the greater 
portion of the net profits, after pro­
viding of course for the dividends for 
the ordinary shareholders as well as 
the preference shareholders.  Though 
the face value of the shares of  the 
deferred shareholders was very small, 
fay one rupee, normally in the past 
the profits they used to get used to be 
much more than the profits  of  an 
ordinary shareholder or any kind  of 
ihareholder.  Now this has been eli­
minated.  This way the  Bill  is  a 
definite improvement upon  the  old 
Act  So it must be commended.

But I have to make one submission 
in this connection Shri Asoka Mehta 
while dealing with the question  of 
■hares asked: would it not be better 
to give sufficient power to Govern­
ment to allow the issue of more kinds 
of shares if they are darned necessary, 
instead of confining only two kinds 
namely equity  shares  and  pre­
ference shares?  Of  course  we  do 
not  want  the  continuation  of 
the  deferred âres,  even  though 
we  want  to  give  t>owers  to 
Government to enlarge the kinds  of 
shares.  I am glad that the Finance 
Minister agreed with some of us that 
the transfer of shares is being  done 
sometimes with a view to cornering 
a large nimiber of shares.  That Is, 
shares are purchased and sold, they 
are acquired by a certain  group of 
people or persons with a  view  to 
rhynging the complexion and charac­

ter of the company.  In England the 
practice  was that any shareholder 
could sell his share to anybody  he 
pleased; blank transfers and  some­
times colourable transfers to undesir­
able persons used  to  be  allowed. 
Normally, it is  true  that  a  share­
holder is the owner of the share; he 
enjoys all the rights over the share 
and can dispose of the share to any­
body.  That is a normal  right.  But 
this normal right has to be restrain­
ed, because  certain  practices  have 
developed in India, particularly due 
to the activities of managing  agents 
and managing directors or directors 
who comer the shares and exploit the 
shareholders with a view to captur­
ing the company.  So by mere selling 
or buying operations  of shares it is 
quite possible that  the  complexion 
and character  and  the  managerial 
structure of the company might  be 
changed.  Therefore, with a view  to 
preventing such a monopolistic ten­
dency, it would be better that restric­
tions are placed on the  transfer  of 
shares.

Shri K. K. Basa: How can you pre­
vent monopoly under this?

Shri M.  S.  Gumpadaswamy:  It
cbuld be.  Because by  refusing  to 
register the shares of certain people 
it is possible to keep the complexion 
and character of the company intact.

Shri K. K. Basn: Usually the per­
sons in the management develop the 
monopoly.  Shri Tuslidas will  have 
no chance of developing a monopoly 
in that organisation!

Shri C. D. Deshmokh:  There  are 
other Tulsidases who want  to  oust 
this Tulsidas!

Shri M. S. Gnmpadaswamy: On the
groimd that there is already in exist­
ence in the company a sort of a mono­
poly holding of shares by a group of 
people or some persons, should we on 
that ground justify  again  that  the 
same tendency should be repeated by 
another group  coming  and  takinĝ 
over?  If there are normal transfers, 
there is no  objection.  Suppose  a 
shareholder is in difficulty, he wantî
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io sell away his  shares  and  have 
money.  There should be no objection 
to sell  his  shares.  Normally  the 
company should not come in the way 
of such transfers.  But the Govern­
ment should see that the transfers do 
not in any way change the complexion 
or the character of the company or, if 
they want to change it, it should go 
Into desirable hands.

Some hon. Member was suggesting 
cthat the High Courts should be given 
4x>wers in respect of appeals.  I  am 
inclined to agree with  the  Fin̂ ce 
Minister in this matter that the admi> 
jiistration of  Company  Law  is  a 
jnatter for Government.  And I sug­
gested on another occasion  that ins- 
jtead of a governmental machinery it 
would be desirable to have a Central 
authority, an independent or autono­
mous  Central  authority  for  this 
purpose.

Pandit Thaknr Das Bhargava (Gnr-
.̂aon): May I point out to my hon. 
friend that under clause 154 of  this 
Bill, it is the court which can rectify 
a register of members?  The powers 
of the court have  not  been  taken 
.̂iway.  The final authority of the civil 
rights of the people  rests with  the 
courts alone.  How does my  friend 
say that the jurisdiction of the court 
ŝhould be ousted?

Shri M. S. Gnmpadaswamy: I am 
iu)t saying that it should be ousted. 
I am only saying that if there is a 
refusal of transfer by a .company the 
parties, the transferor and the trans­
feree should be given some chance of 
appeal to Government and that is the 
only thing provided.  I think that it is 
right that the power should not  be 
entrusted to the court.  The adminis­
tration of company law should remain 
with the Government.  It is the Gov- 
erfmient’s responsibility to see  that 
the company’s affairs  are  managed 
properly.  So, I say the provision that 
the Joint Committee has made in this 
Tespoct is completely reasonable and 
satisfactory.

In so far as delay is concerned, it 
all depends upon the administration

to impress upon us how far they will 
be able to cut down their red tape.  I 
know various instances in which the 
officers dealing with  company  law 
and other matters have always waited 
for the orders of the Ministers.  They 
do not act quickly and expeditiously; 
as a result there is a lot of delay and 
harassment to the parties.  It would 
be better if the Minister takes care to 
see that red tape is cut short.  I wel­
come his assurance in this matter.

The officer dealing with such im­
portant matters should act in a very 
responsible manner.  But,  unfortu­
nately, today in India generally  the 
officers behave as if they are the ser­
vants of the Ministers and not  ser­
vants of the public.  This has been 
the cause for the long delay, the red 
tape and all that.  So, if the officers 
behave properly and think that they 
are not servants of the Ministers but 
servants of the public___

An Hon. Member:  You want  to
sow seeds of disloyalty.

Shri M. S. Gnmpadaswamy:  I do
not mean that there should be dis­
loyalty to the Mitoister.  I say  that 
they should not  always think  that 
they are the servants of the  Minis­
ters, that  is, that they should  not 
always act according to the will  otf 
the Minister and not according  to 
the rules and  regulations provided 
under the law.

Shri C. D. Dwhmukh: They should 
consider that they are Minilsters?

Shri K. K, Basu:  Sometimes they
are.

Shri M. S. Gurupadaswamy:  I do
not  want them to consider that they 
are servants in attendance to Minis­
ters.

Shri C. D. Deshmukh:  They are
public servants and they are under 
the orders of the Minister.  Do you 
want anything else?

Shri Bansal (Jhajjar-Rewari):  On
the other hand, the complaint is that 
' the  Government  servants are  too
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bureaucratic and they do not listen 
to  the advice of Government.

Shri M. S. Giirapa()aswamy:  Last­
ly, I  must say something about the 
disproportionate  votitag  rights  and 
the time provided for  their  adjust­
ment.  It is  rather  too long.  My 
friend,  Mr. Gadgil  suggested  one 
year.  The Bill has provided for three 
years and I would request the Minis­
ter  to consider whether it wfll not 
be  possible to reduce the dispropor­
tionate shares within one year  or at 
least less than three years.  I think 
it will be better to reduce the period 
from three years to two years or one 
year, as  the case may be.

Shri K. K. Basu;  There has been 
a  long discussion on thi% group  of 
clauses and I think most of the points 
which I  wanted to  say have  been 
covered.  I  wanted  tp move  some 
amendments, but  unfortunatelŷ  be- 
(!ause  notice was not given in time, 
they have not appeared on the list 
today.  We  wanted the  deletion  of 
these shares  which are  income-tax 
free.

An Hon. Member:  What  is  the
number of the amendment?

Shri K. K. Basu: I do not know; we 
gave notice yesterday but, probably, 
as  the notice is not suflRcient we do 
not see them here.

Yesterday my friend Shri  Sadhan 
Gupta emphasised why there should 
be no provision in law which will per­
mit  the  iibsue of  income-tax  free 
shares.  Today there may be different 
types of shareholders whose financial 
position and standards may be dif­
ferent.  Let them issue dividends on 
the basis of the earnings they have. 
Tt is for the individual shareholder, 
according to his own ability, to pay 
income-tax.

There is an amendment which  the 
Finance Minister has moved, for the 
deletion of Explanation II which deals 
with cumulative  preference  shares. 
But, I do not see any other provision 
either in the definition clause or any­
where else which defines what a cumu- 
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lative preference share is. We know 
it fully well because ever since  the 
working of this company law in our 
country there have been judicial inter­
pretations and there is the definition 
in English Company Law whi<̂ we 
have been following. But, in view of 
the fact that our new Bill is a com­
prehensive one we should have  said 
somewhere what is a cumulative pre­
ference share. It is open to issue cu­
mulative preference shareŝ also.  If 
you drop out that explanation, unless 
some definition is made somewher it 
may not be possible to know what it is. 
In the new Bill we have put every­
thing conceivable either in the body 
of the BUI or in the schedule. I would 
urge the Finance Minister to consider 
whether some such provision should 
not be made if the Finance Minister’s 
amendment is accepted.

Then I come to the point that  has 
been urged by my friend, Shri Guru- 
padaswamy.  We have also  fnov̂ 
an  amendment to the effect  that the 
period of three years should be  re­
duced to one year for the adjustment 
of  these  shares  with  dispropor­
tionate rights etc.  We are including 
in the new BiU provisions which will 
alter to a large extent the relation­
ship inter se between the managing 
agent and the parent company or the 
parent company and the  subsidiary 
companies and so on.  Therefore, we 
consider that  this three years’ period 
will  nm counter to the  provisions 
which we are incorporating in  this 
Bill.  We all  desire that the  body 
corporate should  fall into line  with 
the law that we are  going to  pass 
soon.

Regarding clause 89,  it has  also 
been dealt with by some of the pre­
vious  speakers.  Unfortunately  the 
notice of ah  amendment which  we 
gave yesterday  was too late.  Under 
the saving clause only section 80  is 
covered.  What about the provisions 
regarding any right attaching to divi­
dend capital or otherwise? We would 
like  to emphasise that every kind o< 
thing should  fall in line with  the 
provisions of this Bill, because under
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this Bill we  want that there shou'd 
be  two types of shares mainly, the 
equity  shares  and  the  preference 
shares,  and among  the preference 
shares,  they will Jbe on a par  and 
there will be no such differences. Un­
der clause 89, in the case of existing 
companies they may have rights which 
are not in line with the provisions of 
clauses 86 and 87 that we are going to 
pass under this BUI. I would urge the 
hon. Finance Minister to consider not 
only the rights under clause 88, but 
all other rights also which should be 
made to fall in line with the provisions 
under discussion, which will be put 
soon on the statute of this coimtry.

Regarding private companies, it  is 
Une that normally it is more or* less 
family concern. But  we  have  also 
seen that sometimes in private com­
panies, after a certain stage, due to 
quarrels within the family  troubles 
occur—the number of family members 
might not exceed 50. We have seen 
that when a section of the  family 
members falls out with the other, the 
majority section controls  and  they 
tyrannise the other section, I know a 
very important company in Calcutta 
originally foimded by three brothers 
and subsequently one branch of the 
brother had no male issue and it went 
to the daughter. The result was that 
the daughter’s people were pushed out 
of the company. Therefore, even in 
case of a private company, a provision 
should be  included to. the effect that 
tf the Government is satisfied....

Shri C. D. Deshmnkh: Which clause 
is  he referring to?

application  of a certain section  of 

-uoo SI qotqA  ‘ŝ uippq  jo
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case of a private company, on  the 
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the shareholders whoever they  may

be, that such  classes of rights  are 
basically unjust and run coumer  to 
the  basic principles of the B/ll, than 
it  should have a right to force upon 
the company to fall in line with this 
and  amend  the  provisions  of  its 
articles of association accordingly.  I 
fully agree that there should not be 
a  general provision that all private 
companies should be on a par.  As I 
have given an example,  sometimes 
such quarrels  occur.  Therelcre,  it 
should be open to the Central Govern­
ment,  if it is satisfied, to call upor 
such private company to amend ils 
articles so  as to  fall in line  with 
clauses 86 and 87.

Shri Bansal: I have not k)een ablti 
to follow the hon. Member.  How wiL 
the situation be improved by making 
such amendments in the  articles,  as 
suggested by hi*n? ^

Shri K. K. Basu: I have not sug 
gested any line.

Shri Bansal: The hon. Member hai 
a  particular instance in view.  Hoi» 
will the minority shareholders, or tht 
people  who are  looking after  the 
interests of the daughters, be benefit­
ed  by the kind of orovilsion which 
the  hon. Member has in mind?

Shri K. K. Basu: There are different
types  of shareholding,  and they na­
turally have different rights.  In tne 
'iase of a  private company,  if  tne 
Government  is  satisfied  that  one 
class  of  shareholders is  go:tog  to 
tyrannise or dominate over the other 
type  of shareholders and that those 
rights run counter to the provisions 
which we are passing, then the Gov­
ernment  will have the right to «sic 
the  particular eompany to amend iT̂ 
articles  and fall in line with  thew 
provisions.  Therefore, I do  not say 
that all private companies shouU’. be 
put on the same par as public corp- 
panies,  but this  right I would like 
to  give to Government.

Rega*-ding the earlier part of ciausc 
86,  I am not sure whether deletion 
will solve our problem.  Some other
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amendment  shctild be put in.  Un­
fortunately  I was laie.  It is  - wiie 
a  power—the  rights  attached  to 
shares  as  to dividend, capital  cr 
otherwise—which many ot us do not 
wish.

The most  important provision  it; 
the provision in  clause 110.  l̂ore 
that, one point has also been urged 
by my friend,  Shri Sadhan  Gupta, 
that the percentage of  shareholding 
should be reduced from 10 to 5. There 
will not be any  harm because  the 
court will be there and it will judge 
the soundness of the argument  that 
the five per cent  shareholders  are 
givinĝ.  If there is  a prima facie 
case,  the Court may issue an injunc­
tion  that the variation that has been 
sought by the majority shareholders 
shall  not have any effect.  Our ex­
perience is . that it is very diflacult 
often to  r̂et hold of  ten per  cent 
shareholdings.  In many cases, usual­
ly  the ruling -party, who holds majo­
rity shares,  will be on one side and 
a  very small minority section,  who 
might not see eye  to eye with the 
' ruling jparty, wiU be on the other side, 
and  surely  it must have a right to 
come to the court.

Shri C. D. Desjimiikh: Which cUuse 
the hon. Member is referritog to?

Shri K. K. Basn: Clause 106, which 
says:

“If, in pursuance of any provi­
sion such as is referred to in sec­
tion 105. the rights attached  to 
any such class of shares are  at 
any time varied, the holders of 
-not Jess in the aggregate than ten 
per cent of the ifesued shares of 
that class, being persons who did 
not consent to or vote in favour 
of the resolution Tor the varia­
tion, may apply to the court to 
have the variation cancelled, and 
where any  such application  is 
made, the variation shall not have 
effect unless and untW it is con- 
armed by the Court.”

This right applies only if the tuir- 
centafife is ten, and I want  it to  be

reduced to five, because knowing tiit
position of the shareholders as thej 
are  tcday,  we ^̂Jant to  reduce  ii 
Irom ten to five.

Now I come to the most controver 
sial clause  so far, that is section 110 
The Jol̂it Committee also ditecussed 
this  and I  fully agree  that it  ii 
much better to have some machiner> 
set  up by Government instead of < 
court.  Apart frorQ the delay in the 
court,  it may not be possible alway- 
for the judge, in taking up such mat 
ters,  to determine, aoart from  tht 
mala fides, the economic effect of it. 
It is very difficult for the court to 
enter  into such  matters.  Possibly 
they have to  base their  judgment 
viŝ-vis the facts that may be given 
by  the applicant or on behalf of the 
company.  Therefore, it is much bet 
ter  and more  practicable if  only 
the  Central  Government  appoints 
such  authority who will be in  thfc 
know cf the market position, apart 
from  the  Government's  economic 
policies Or their desire as to how Jie 
body corporate should work.  It  is 
much better to have thbc power given 
to  the Central Government.  But in 
view of doubts expressed by some of 
our friends  here that ' Government 
may not  always be rifeht, I  would 
only suggest,  jf  it  is  possible,— 
unfortunately  I have not tabled any 
ammdment—that a provision  should 
be  made by which an appeal against 
the  decision  of  the  Government 
could lie  with  a court  of law  oi 
competent jurisdittion. I do not amrec 
with  those friends that immediatelj 
they should go to a  court of  law 
The expert machinery will be more 
competent to go into the matter that 
a  court of law.  If some such thing 
could be provided  here or  subse­
quently  in this Bill, that its, aK>ea' 
against the decision  of the Gk)vern 
ment,  then it will be better.

Shri Jhunjhunwala said that beforr 
they  actually  refuse, they  should 
come to the Government, but he now 
says that in the case of such  a de 
cision,  the other side should be givev 
a hearing.  If that is possible,  well 
and good.  If the administration  of
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[Shri K. K. Basu] 

the Company Law could be decentra­
lised to some extent, it may be easier 
so  that a shareholder from Madras 
will not have to come to DelW every 
time; it may somewhere near about

Shri C. D. Deshmukh: This parti­
cular  thing is likely to be decentra­
lised  because it is  in a rare  case 
where  a Dartitular view has to lie 
taken of the passing of the control 
of the company and that is a matter 
which a Registrar or the  Registrar- 
General is not  likely to be able  to 
handle,

Shri K. K. Basn:  It may so  hap­
pen. When there is a case of large- 
scale cornering which may involve a 
question  of policy it  is all  right. 
But there may be cases where it may 
have just crossed the limit of private 
company;  there may  be a  family 
jealousy or  some other trouble  and 
there it does not involve a very big 
question  of change  of contrtd 01 
policy.  In those cases can this ratc- 
goiisation be made?  A single share­
holder having five or six shares have 
to  come because their share has not 
been registered on the ground  that 
the  management do not  like it.  1 
would ask the CJovemment to consi­
der whether this  categorisation can 
be maae that a certain type of cases 
can be looked after by the Registrar- 
General because I imderstand that he 
will be quite a senior officer.

Shri C. D. Deshmukh: The point is 
that the smaU man is not likely  to 
have such a complaint because regis­
tration is a matter of no moment  in 
it:  is  only a big man with a large
block of shares who may have some 
grounds if his registration were  re­
fused by  company  for reasons  of 
fheir own.

Shri K, K. Basn: That is a normal 
case.  We have heard in Calcutta  a 
case where it had just crossed  the 
limit of the mem̂ ship of dO or 80 
and there were some groups and they 
did  not want any other groups  to 
come.  I fully agree with what the

Finance Minister  sairf but  I hope 
some  decentralised  power can  be 
given in cases not involving  change 
of  policy.  I  would  request  the 
Finance MinMer to consider this be­
cause I am not moving some of  the 
amendments 1 had tabled.

Pandit Thakur Das Bhargava:  So
far  a<;  clause 110  is concerned,  1 
want to make  one or two  observa­
tions.  According to the articles  of 
association every shareholder agrees 
or is deemed to agree with the rest 
of his  ŝreholders that the  direc­
tors have  got  absolute power  to 
disallow the transfer but in the arti­
cles  of association it is not provided 
as to what should be the grounds Wi 
which such transfers should be dis­
allowed  and usually it happens that 
no  grounds are given and therefore 
the transferee comes to Court.  The 
question aritees:  was it due to* the
mala fides of the administration that 
they have  disallowed the  transfer. 
The persons who  want the transfer 
are in a dilemma; they cannot ordi­
narily  succeed in  any court  also 
because it is very difficult to prove 
mala fides.  We do  not define  the 
circumstances or reasons or on what 
occasions this power should be exer­
cised.  If you can say that this should 
not be done on account  of certain 
reasons then it is all right.  If,  for 
instance, as my friend said, some un­
desirable person comes on, you will 
say that. Usually it is so. But what 
is  the quality of that bad man?  If 
that person has already purchased a 
large number of shares and if it  is 
clear that he wants to take possession 
of the entire company,  I can  un­
derstand that.  After all according to 
the original  agreement, it is  quite 
clear  that the transferee has agreed 
that he will not be able to transfer 
the  shares at hits  sweet  will  and 
power has been given to the directors. 
The  power yet  remains with  the 
directors.  In what circumstances and 
for what reasons should the power be 
exercised?  Unless and until that  is 
made clear the courts and the Cen­
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tral Government will be in difl̂ ul' 
ty. With what allegati6ns can he go 
to the court?  He does not know why 
the transfer is not allowed.  An at­
tempt should have been made to put 
in  the articles of association on what 
grounds the company could disallow 
the transfer of shates.  For instance,
1  have got some shares and when I 
go  to the company they say  “dis­
allowed”.  It is a good sale;  consi­
deration has passed and there is abso­
lutely no reason why it should not be 
allowed to be transferred in the books 
of the company. I have purchased it in 
an open or private sale; my title is 
good; everything is good but only the 
rule comes against me, But the rule 
is there and I quite see the force of 
the law and I do not want the entire 
discretion to be taken away. But at the 
same time, I do want it may be defin­
ed under what circxmistances and for 
what reasons, the power can be exer­
cised because once it is defined, he can 
certainly come to the Central  Gov­
ernment.  If the reason is that  this 
man  is buying shares and cornering 
them  ani therefore the transfer may 
be  disallowed,  in a particular case 
H  may not be  true and he can  go 
to the Central Government and  say 
that this is not true or fair. Unless 
he knows the reason and the admini­
stration is forced to give reasons by 
some  provision in  the articles  of 
association and you force them that 
. the articles of association would  be 
good only if they defined the reasons 
this difficulty will always be there 
and he will have no fair solirtion.

Mr. Depatŷpeaker: Are there any 
provisions ki the  Bill for  making 
rules in connection’ with clause  110 
and  saying  that the circumstances 
should be given.

Shri C. D. Deshmokh:  When there
is a representation in  writing both 
parties are to be invited and I take 
it  that  representation  will  mean 
the particulars of the share that is to 
be transferred by each party and that 
will mean the reasons. There is dis­
tinction between defining reasons in 
the artides of association and giving ■

reasons when an occasion arises.  So 
f̂r as giving the reasons is concern­
ed.  I take it that it will come under 
sub-clause  (5) before the  Govern­
ment.

PandU  Thakar Das Bhargava:  1
have, not been  able to make myŝ 
cleax .  Let us examttie it  step by 
step.  The  company should not  be 
allowed to disallow a transfer exĉ  
for good reasons, for instance corner­
ing.  There  might  be some  other 
reasons also.  It is not a good reason 
that  I am a bad man.  If a persoa 
wants to usurp or comer 1 can un­
derstand and you may not allow it. 
But  should not be at their sweet 
will,  without assigning any reason. 
How  am I  to specify the  reasons 
while applying to Government? I do 
not know on  what grounds it  has 
been disallowed unless I know them.

Shii C. D. Deshmnkh: 1 am assum­
ing  in the course of the enquiry you 
will be told all the reasons that have 
been advanced by the other party.

Pandit  Thakar  Das  BhargaTa: 
Where is provision for  an enquiry? 
Who is going to tell me the reaso&s?

Shri C. D. Detimmkli: That can be 
provided by the rules.

Shri C. C. Shah: When there* is an 
appeal to  the Central  Government, 
the  Central  Government will  issue 
notices to the  company under  sub­
clause  (5) asking the  company  to 
show reasons why they refused  and 
then  the man will be called upon to 
r̂ly those reasons.

Pandit  Thaknr Daa  Bhargava:  I
was asking this.  What is your objec- 
tkm to make a provision in the arti­
cles  of association?

Shri C. D. Deshmnkh:  It becomes
justiciable which is the very thing we 
want to avoid.

Pandit Thaknr Has Bhargava: It is
not.  According to  the procedure,  I 
apply to the company for a transfer 
and then it will be disallowed. They 
do not give any reasons.  You may 
say that they must  give reasons so 
that  I  may  be able to concentrate 
upon those reasons.
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Shri C. D. Desbmukli: If this is the 
sort of cases which are likely to come, 
up, both the parties would know very 
well what the reasons are.

Pandit Thakur Das Bhargava: As a
matter of fact, I may teU  the  hon. 
Finance Minister that very often we 
4o not know what the reasons are; 
the only reason is perhaps jealousy, 
perhaps  the  animosity  between  a 
managing  director  and the person 
who applies.  In such cases transfers 
are disallowed without  any  reason 
being assigned.  My' hon. friend «ays 
tiiat the company would be asked why 
they have done so.  But your provi­
sion says that both the parties will 
be  asked  to  give  reasons. 
Either you provide that after  one 
party  has .made the complaint  the 
other party will be asked to give the 
reasons, or straightway provide that 
reason.s  for such  refusals should be 
given.  There is not even a provision 
lor an. enquiry.  There is no reason 
to think that after you receive a reply 
from the company you will allow the 
aggrieved  party  an  opportunity to 
controvert  it.  I may come with a 
blank paper to you.

Shri C. D. Deshmukh: Is there any 
reason which would prevent me from 
doing that?

Pandit Thakur Das Bhargava: What 
is the purpose of this law then? You 
ask me negatively, “where is the oc­
casion for believing that you will not 
' exercise those  powers,*’  After  all 
this is a positive matter.  If a person 
comes  to you with  a blank  paper 
and says:  “My application for trans­
fer of shares has been  disallowed** 
will you tell him the reasons?

Shri C. D. Deshmukh;  Within the 
lour comers of this scjction, one could 
make rules in order to elaborate that 
procedure:  that is not barred by the 
substantive portion of the sub-clause.

Pandit Thakur Das Bhargava; That 
means at the first stage you do  not 
want to provide.  Why do you  not 
provide  for it but  give  arbitrary 
powers to the  company.  Secondly, 
/ou make a provision that you would 
<«nqulre Into the matter.

Mr. Depnty-Spea&er:  JiVen at tne
first stage rules can provide for it,

Shri C. D. Deshmukh: My answer 
is  a general one.: why do you want 
to  provide  something here  which 
can be provided in the rule.s. One has 
to make a  distinction between  tiie 
statute and the rules.

Mr. Deputy-Speaker: Is there any 
provision for making such a rule?-

Shri C. D. Deshmukh: There is  a 
general  section—‘ and for  carrying 
out the purposes of this Act.”  •

Fandit  Thakur  Das  Bhargava:
There is  a general  provision  and 
principle that Government will not 
do wrong. Therefore, I am asking....

Mr. Deputy-Speaker:  In any case
after the  statement of the hon. the 
Finance Minister here....

Shri C, D. Deshmukh:  We  are
bound to take notice of every reason­
able  suggestion  made by an  hen. 
Member.  It is  that which helps  us 
to make rules, apert from the specific 
important matters fbr which  rules 
have to be made.

Pandit Thakur Das Bhargava: Sup­
posing  Government  diteallows  the 
transfer.  Then  that man  goes  to 
court.  Even then he does not know 
why Government has disallowed the 
transfer.  He does not know on what 
groimds Government have  approvoid 
the decision of the company and dis­
allowed the transfer.  In the court h#» 
has  to  prove mala fides.  How can 
he show mala fides imless he  knows 
what the  grounds are?  Unless  and 
until you change the basic thing â«d 
you say that on these grounds alone 
a  company can disallow, unless yoM 
do  that, no justice will be done and 
there will always be difficulty; there 
wifll always be some conflict between 
the two parties.  The aggrieved per­
son  will naturally feel that an arbi­
trary rule is coming in his way.

If may be difficult to define tho»? 
conditions,  but an attempt should be 
made  to  define  circumstances  <n 
whith a disallowance can  be made.
I would, therefore, htmibly  request
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the hon. the Finance Minister to kind­
ly  consider the ooint and see if ho 
can do anything to put something in 
the  articles of association, so  that 
these arbitrary powers may not be 
lift in the hands of certain persons.

Shri C. D. Deshmakh: I shall  deal 
with these  clauses in the order  in 
which they occur.  As regards clause 
84,  two or three points  have been 
raised.

Mr.  Depniy-Speaker:  Does  Dr.
Krishnaswami want to speak? How 
long will he take?

Dr.  Krishnaswami  (Kancheepti- 
ram):  About seven or eight minutes.

Mr. Deputy-Speaker:  Then. I shall
give him a chance.

Dr. Krishnaswami: I should like to 
deal with only five clauses: clauskes 
as to 89.  I have to msike a few obser­
vations on these clauses and I hope 
the Finance  Minister will  consider 
them.

First of all we have made clear in 
this Bill that we are not going to give 
preference shareholders anything else 
except a  few limited, rights.  Now, 
preference  shares  arfe  gener̂ly 
'"charges’*  on  capital  rather  than 
“equities’* and it is considered  not 
proper to  give them  equal  voting 
rights  with  ordinary  shareholders. 
Mr.  Morarka’s amendment, however, 
deals  with  preference  share­
holders'  rights—rights  which  had 
already  accrued  and  which 
be  wants  to  do  away  with al­
together.  On this  matter  I should 
like  to place  before the  Finance 
Minister  two  considerations  which 
lie may take into account. This clause 
can be made a  pemL̂ive  clause. 
There have been instances where pre­
ference shares were issued after the 
ordinary shares were issued and the 
managing agents have cornered these 
shares and achieved control.  On the 
other hand, there have  been rases 
Where  preference shares have  been 
issued  after  ordinary  shares  and 
trustees have invested in these pre­
ference shares, because they natural­
ly  felt tĥt they were  as safe  as

debentures.  It would be most unfair 
if we were  to abolish these  rights, 
which have accrued.

Recent surveys which have  been 
made of the holdings of  prefer̂ce 
shares by trustees have revealed the 
fact that they  hold quite a  sizable 
proportion of such securities.  There­
fore, ih the present circumstances  if 
we did away with their rights  this 
would seriously  affect the  trustees 
and others who have invested in these 
on the basis of safe investment.

Shri C. D. Deshmnkh: Does the hoii. 
Member meeui that  disproportionate 
voting rights should be preserved?

Dr. Krislmaswaini:  I do feel that
they ought to be preserved in certain

Shri C. C. Shah:  I thinlr he is re­
ferring to sub-clause (a) of clause 89; 
he is opposing Mr. Morarka’s amend­
ment.

Dr. Krishnaswami:  i  am dealing
wi»th dispioportionate  voting rights 
also.

I feel that we should have dispropor­
tionate voting rights in the  circum­
stances ruling in our country.  I know 
that  the basic principle is that those 
who  have  equal  financial  stake
should have equal voting rights. As a 
principle it is excellent. But there are 
reasons for suggesting that we should 
have these  disproportionate  voting
rights.  My hon. friend Mr. Bansal has 
mailed  an  amendment  which  oi)
technical grounds has not been  ad­
mitted.  The  amendment to  clause 
85 reads as follows:

‘‘Provided  that  Grovemment 
shall have power to authorise the 
issue of any other kind of share 
capital in special circumstances
carrying special voting rights.” 

Now, I should like to point out that 
Government are  going to  promote 
many  publifc companies.  Supposing, 
for instance,  a group of foreign in­
vestors invest in a state enterprise  a 
large amount  of capital.  Would, it 
not l>e advisable on grounds of  na­
tional interest for the Government to 
hmve shares wfaidi carried diaprojwr-
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[Dr. Krishnaswami]

tionate  voting rights so  that they 

might be able to exercise proper con­
trol  over the company?  It  has  to 
be taken  into account.  Of  course, 
the Finance Minister migbt turn round 
and suggest: “We can exempt public 
companies ‘ altogether from the pur­
view of the provisions of the  com­
pany  law and thus be in a position 
to issue shares with disproportionate 
rights.” This I do not think would be 
B  happy state of affairs and when 
that clause pertaining to  exemption 
of nationalised companies comes up 

I shaU have my say.

But apart from this consideration I 
should like to point out that dispro 
portionate voting  rights, while  in 
certain  cases have  led to  abû, 
have in many instances led to capital 

development.

Shri C. C. Shah: May I point out to 
the hon.  Member that under  clause 
87  there wae such a power given  to 
Government to exempt certain com­
panies  from the  operation of that 
clause.  but  the  Joint  Committ̂ 
amended that  power.  If  he will 
see paragraph 42 of the Jomt Com-

the joint Committee has said that there 
should be an absolute prohibition and 
that no power should be reserved to 

the Government.

Skri D. M. Tiivedi: If it was there- 
it would have offended against the 
ConstituUon. That is vyhy K has been 

taken out.

Dr Krishnaswami: It  would no1
have offended against the Constitution 
I think the Joint Committee acted un­
wisely as they have done in several 
instances in this BiU in having omitted 
this salutary provision which  part 

of  the original Bill.

What I would like U) point out  is 

that there are economic circumstances 
which  justify these disproportionate 

voting rights  being given.  1  thmk 
while ito certain cases there have been 
abuses  in many other instances toe 
«nall îan, the man who is technically 
efficient  but with relatively

mall  capital  and  who  has 
got  disproportionate  voting  rights, 
is  in a better bargainitog position re­
latively to others who  are merely 
financiers.  What would hajppen ' is— 
and this fact has to be taken into ac­
count—̂that  certain comj>anies which 
have become prosperous might become 
the happy hunting ground for specuia-' 
tors  and financiers who can in future 
purchase a sizeable proportion of the 
shares  which will  be on an  equal 
basis with those held by the technical 
experts.  In other words,  it would be 
easy for the monopolists  to  comer 
shares and capture enterprises. Sup­
posing,  for  instance,  there is  an 
efficient  business.  Let it be in  any 
area such as Maharashtra or Kafnatak 
or Tamil Nad. The man in charge or 
men in charge  have certain  voting 
rights and whether they are managing 
agents or a director-controlled com­
pany,—we need not go into that as­
pect for the moment—they are able, 
by  a process of  judicious  manage­
ment,  to nm the company well and 
the shares are quoted at a high price; 
in future  there  will be no check 
against outsiders coming in and buy­
ing  shares of such  companies to 
obtain their control due to abolition 
of disproportionate voting rights.  If 
we make the voting rights equal on 
the principle of êqual stake,  equal 
voting rights’, what would happen as 
that there would be a cornering of 
shares and some of these managements 
which have built up their companies 
through labour and industry  would 
find them slipping out of their hands. 
I do not think it is the purpose, either 
of the Joint Committee or of the Fin­
ance Minister to promote such corner­
ing. In fact, the trend of discussions in 
this House has been that we should, 
as far as possible, prevent an increase 
in monopoly, but by the abolition of 
diisproportionate voting rights, we are 
likely to strengthen the hands of the 
monopolists in many cases. This would 
happen particularly in those areas and 
in thos9 newer industries  where  a 
great deal of technical skill atid indus­
try have been spent in building ̂ em
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Only about two days ago, we discus­
sed possibilities of  the  Press being 
controUed by those who have know­
ledge of the craft.  I can well  ima­
gine the constitution  of companies 
for. starting  newspapers  in  which 
the editors and those who are crafts­
men are given disproportionate vot­
ing rights.  This would by itself act 
as salutary check on  the financiers. 
Hereafter, as a result of  the aboli­
tion of disproportionate voting rights, 
such companies cannot be found. So 
far as Government  are  concerned, 
the only way in which they can get 
out of this  awkward  situation  in 
their dealings with foreign business­
men is to have the State sponsored 
companies exampted from the provi­
sions of  company law,  but  this 
I  do not think, is a salutary method. 
X  wish the Finance  Minister  would 
reconsider these things and have dis­
proportionate voting rights in certain 

cases.

Mr.  Deputy-Speaker:  What  will
happen if the contrary is true?

Dr. Krlshnaswami:  That is why  I
urn suggesting- let us have a permis­
sive clause.  Let there be discretionary 
authority given to the Govenmient. If 
we  accept the prindiple of  unequal 
voting rights in certain specified cases 
and  if the Government are given the 
discretion  to examine, I  have  no 
objection.

Mr. Deputy-Speaker;  It i(6 only  a 

'saving clause.

Shrl Bansal: My amendment is only

permissive.

Dr. Krlshnaswami; Yes, the amend­
ment is only permissive. Shri BansaVs 
amendment reads as follows;

“Provided that Government shall
have power to authorise the issue
of any other kînd of share capital
in special circumstances.”

So, in special circumstances,  Gov­
ernment can have the power to autho­
rise  the issue  of such capital.  The 
circumstances in which they can  use 
their discr̂titon can be put in  the

rule-making  powers.  It  would  be 

quite useful.

Mr. Deputy-Speaker:  That  is  for

the future also?

Dr. Krlshnaswami:  fes, also for the
fyture,  I should wish this to be con­
sidered because  it would l>e useful 
from many points of view.

Shri C. D. Deshmukh:  One  diffi­
culty in dealing with this discussion 
has been that in many cases  hon. 
Ifmbers have expressed  wishes or 
made suggestions which  have nui 
taken a specific form or, if they have 
taken that form, those amendments 
have, for; one reason  or  another, 
either not been admitted or not been 
moved.  Now, at this stage, even  3f 
one were  inclined  to think  that 
there was something  in the  argu­
ments,  it is almost  impossible  to 
suggest a suitable form of words....

Mr. Depaty-Speaker: Does the hon. 
Minister mean that with  respect to 
any notice of amendments that mît 
have been  given.  Government  is 
willing to accept those  amendments 
and that there is a tedmical difficul­

ty?

Shri C. D. Deshmukh:  Now, that
position does not hold today, because 
those amendments  which were not 
admitted yesterday have been admits 
ted today, but I refer particularly to 
wishes or suggestions made  by hon. 
Members which have not taken the 
form, of amendment at all.  It real̂ 
seems  to me to be  fruittess at this 
stage even  to consider  all  those 
matters.

Pandit Thakiir Das Bluuîva: With 
due deference, I would very humbly 
point out that this will not  be the 
right approach.  In this House  we 
have been, even at the  nick o«f the 
moment, v̂en amendments and they 
have  been  accepted.  Even  sug­
gestions from the Chair t̂hout  any 
specific amendment have been given 
effect to.  We are all  here to  see 
that consideration is given to every­
thing.

Mr. Deputy-Spwker: AU that the 
hon. Minister says is that even now 
there is no amendment.
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Pandit Thaknr Das Bhargrava:  He
can draft an if  hft Jb
willing

Shri C. D. Deshmpkh; That  put­
ting too much of a biirden  on the 
Minister in charge.  1 can say a small 
word here and ther«,  and it might 
be possible, but I  should  imagine 
that is an untidy procedure.  I have 
known many instances  even in my 
short  parliamentary  experience of 
bad drafts having been accepted on 
the spur of the moment and having 
‘formed part of the laws  passed by 
us.  So 1 think generally that unless 
there is some kind of amendment it 
is not easy to deal with  those sug­
gestions.  But so far as the particu­
lar suggestions made  by  the hon. 
Member, Pandit Thakur  Das Bhar- 
gava, are concerned, it is not  even 
in that form.  I do not know  how 
to include that on the spur  of the 
moment here, in this particular  sub- 
ciauBe.

Pandit Thakur Das Bhargava: If the 
hon. Minister agrees, we can certain­
ly adjourn discussion on that parti­
cular issue if he Is willing to consider 

amendment.

Shri C. D. DcsAimiikli:  1  do  not
consider it as important as all that. 
But as a matter of procedure, I think 
can be provided for by rules.  I 

Have assured him that  I shall take 
wte of what he has said  when the 
rules are framed. It is a very simple 
matter to say that certain represent 
tations have been received.

Pandit Thakur Das Bhargava: I do
not refer to my amendment alone.

Shri C. D.  Deshmokh: I am speak­
ing with reference to his amendment.

Fandtt  Thaknf  Das Bhai«aTa: U 
H is acceptable to him, he  has the 

to adopt it
%

: I have madeShri C. D.
n exception.

Mr.  Depnty-Speaker:  The  hon.
Minister says that he will provide for 
them in the rules. »

Shri C. D. Deshmidcli: In regard to 
that particular amendment, I see no

difficulty.  Even if there  is a sxig- 
gestion and even if we  cannot do 
very much about it except  by ad- 
Jouming, I say thirt there is a way 
out, and one could consider it when 
rules are framed.  That is the gener­
al observation I would like to make.

In regard to clau% 84,  there is 
some confusion, I think,  with res­
pect to the tax-free dividends. The 
law by itself does not permit or does 
not prohibit the issue of  tax-free 
dividends in regard  to  preference 
shares or any other form of shares. 
It only takes note of the fact  that 
certain dividends  may be  tax-free. 
Now, whether that is tax-free or not, 
the question of its  being  tax-free 
arises because we say it is a  fixed 
dividend. In trying  to  define  a 
preference share, we say ‘fixed divid­
end'.  Now, where a  dividend  is 
tax-free, the gross dividend really is 
not a fixed quantity and it seems to 
me that for that purpose, the law has ' 
said that  whether  it is  taxed or 
tax-free, it is only to define or  to 
enlarge  the  meaning  of  fixed 
dividend.  Therefore, it is not a subs­
tantive clause.

Secondly, I think the hon.  Mem* 
ber Shri Sadhan Gupta—I  do  not 
ôw all their  constituencies,  but 
when I once painstakingly use  the 
constituencies, other  hon.  Members 
complain that they could not identify 
the Members..........

Shri C. C. Shah; It is not  possible 
here.

Mr. Depaty-Speaker: There are ai 
many as 500 constituencies.

Shri C. D. Deshnmkb: Shri Sadhaa 
Gupta has said that this was unfair 
on the small shareholder.  because 
apparently, somehow he  thought he 
had to bear the burden of the tax 
which would have to be paid by the 
bigger shareholder.  I  believe  that 
he is not familiar with the  way in 
which this is calculated.  The  sum 
and substance of the situation is that 
the company pays at a certain rata— 
four annas~and then note is  tafen
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of the faxrt that the pre-pa3nnent has 
been made.  Then, when a particu­
lar shareholder’s  income-tax is as­
sessed, when the  probable  income- 
tax is assessed, note is taken of the 
fact that a part of it has been pre­
paid by the company.  It  has  no 
other meaning.  Indeed,  in  some 
cases, where a man is entitled to a 
refund, he obtains a refund: There­
fore, there is nothing of an enormity 
m this  matter.  In  other  words, 
really the term “tax free” is some­
what misleŝing.  They are tax free 
m other sense under the  privilege 
given by our law in regard to the 
new companies  when we say that 
tor the first five years if the dividend 
does-not exceed 6 i>er cent, then it 
will be tax-free.  That is a different 
kind of tax-free exemption.  So far 
as these dividends are concerned.  1 
have got a long note on it, but be­
cause I think most hon.  Members 
Have followed the point,  it is  not 
necessary to  enlarge  it.  There is 
nothing in this particular point that 
need alarm hon. Member.

2 P.M.

I now come to clause 85.  That was 
in connection with  the  question of 
giving the power to  Government to 
have preference  shares with  either 
disproportionate  rights  or  any 
other rights not given here.  Much 
may be said on both sides; whether 
it would be advantageous at all de­
pends upon what sort of  situation 
one conjures for  oneself.  If  one 
thinks of the  good and  virtuous 
man who has nursed and  fostered 
an inchjstry, he feels very sorry for 
him; the law ought to  enable him 
to continue his hold on the company 
for the good of the  company. But 
there is no guarantee that that parti 
cular virtuous man will keep his hold 
for ever; after sometime  when he 
finds that the premium on the shares 
is very high, he may be inclined to 
sell it to someone who he thinks is 
more capable than himself, in whidi 
case the whole gcene will change and 
then we shall be faced with all kinds 
of abuses whkh we have been try> 
ing to remove.  Therefore, I  think 
that the Mnt Committee has  done

rightly in taking away this  power* 
because, as I said, the incidence of 
malpractices that has come  to out 
notice has been too large for xis to 
connive at it and in the  beginning 
at any rate, it is best to be severe. 
If in the light of experience, we find 
that the number of virtuous men in 
the business world is increasing very 
fast, as I hope it would  be,  then 
it miist be possible for us-----

Shri K. K. Basn: It is a poss&ility.

Shri C. D. Deshmnkh: Yes, it is a 
possibility; the whole law is ba  ̂on 
that optimism.

Shri K. K. Basa:  The  definition
has been changed.

Shri C. D. Defdmmkh:-----it may be
possible for us to consider the matter 
and to see if, with the  necessary 
safeguards, we could  restore  some 
sort of a clause Like the  one that 
has been removed.  So much about 
clause 85 and the  amendments  of 
Shri Krishnaswami and Shri Bansal.

Then I come to clause 87.  Here- 
again, it is urged that so far as the 
director-managed companies are con­
cerned-----

Shri  Tulsidas  (Mehsana—West): 
That is on clause 89.

Shri C. D. Desfamokh:  That  also
arises out of these  disproportionate 
rights and I ipay deal  with it as 
well now.  The idea is that director- 
managed  companies are  somehow 
different  from those  managed by 
managing agents.  It is true, as  I 
.<iaid the other day, that one need not 
take it as axiomatic that all abuses 
that have come to notice are due  to 
the managing agents.  In other words, 
one does not know what would have 
happened had all these  companies 
been managed by  directors for  a 
nimiber of years so far as one’s ex- 
periaice goes, it is the men who are 
acting on these things that  matter. 
That is to say, by dianging tiie sys­
tem, you are not going to change the 
men who are playing a predominant 
role in the world  business. It may be
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[Shri C. D. Deshmukh] 
mat the managing agent  todâ 
may be  the  tycoon,  the  forceful 
director  of  tomorrow.  Therefore, 
one is somewhat conservative in try­
ing to give to director-managed com­
panies powers which we are not pre 
pared to give to  managing  agents.
As you know, there is a  sajring in 
Sanskrit:

2T«TT   ̂ n

‘‘It appears in the form  of a 
vortex or bubble or  wave, but 
it is water all the time ”

I am not quite sure if in this busi' 
ness world also we are not dealing 
with water all the time, whether it 
is a vortex, or whether it is a bubble 
or whether it is a wave.  Here also, 
a certain amount of caution  is re­
quired before we relax these condi­
tions for another system of manage­
ment. I think the hon. Member who 
has made this suggestion believes in 
it,  that we are  putting too  many 
restrictions on good  people, because 
some bad people  have mismanaged 
some companies.  Although I have a 
great  deal  of  sympathy  for  him, 
nevertheless, I feel fearful of accept­
ing the kind of amendments that he 
has propô.

Shri A. K. Gopalan  (Cannanore): 
But no active assistance.

Shri C. D. Deshmnkh:  Yes, there
is a great deal of sympathy but no 
active assistance.  ^
SM BanM: At the moment.

Shri C. D. Desfamnkh: Yes, o  ̂at 
the moment  I am always prepared 
to look at these things in the  light 
of experience.

Shri Tulsidas: Am 1 to  take it 
that thereby the hon. Minister feris 
ihaX in future it would  be better to 
have director-managed companies, if 
the system of managing  agency is 
not encouraged?

Shri C. D. Dê miukh: As I  said 
the other day, it is not  possible to 
predict the choices of people  imder 
the uncertainties which  hang ovt̂r 
them.  In five years’ time, I do not

know what the composition  of the 
industrial world will be.  It may be 
that many managing  agents  may 
liquidate themselves; many will turn 
themselvies into aomething  else.  1 
am quite certain that most of  the 
new companies which wiU be start­
ed will be director-managed  com­
panies.  As I said the other  day, 1 
know of a company which was floatr 
ed recently very  successfully  azid 
that has got a managing Agent. They 
certainly have  faith  in themselves 
and in the future.'

Shri Tulsidas: 1 have  one other 
point. As you know, the banking and 
insurance companies  were formerly 
under the managing agency system; 
they have reverted back by force to 
the non-managing agency system and 
there has not been so much progress. 
There is a certain amount of evidence 

for this.

Shri C. D. Deshmukh; In no other 
country in the world is  banking so 
rigorously  regulated  as  in  this 
country.  In other words, there  is 
nothing corresponding to the Reserve 
Bank of India  in  other  countries. 
The Act  concerning  the  banking 
companies was passed in< 1949  and 
sh  ̂.ilien for the 'last six  year? 
and even before that,  banking  has 
been  very  rigorously  controlled. 
There again, we cannot get experien­
ce unless we exercise most of these 
powers that have he&a. vested in us 
for a number of years.  Before that 
I cannot make a statement  whidi 
would either confirm or  refute the 
statement that the hon. Member his 
made.  As regards  insurance  com­
panies, I am not quite sure whether 
they have given a good  accoimt of 
themselv̂i so I wô d not make any 
statement in this regard.  Even after 
the law has been passed, I am  not 
satisfied that the  last  amendment 
of the law has been successful from 
that point of view.  are trying to 
deal with many abuses in the insur­
ance world.........

Mr. Deputy-Speaker:  There is a
Board and a Controller.  But he is a
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young man and  there is no  such 
institution like the Reserve Bank to 
which the Controller is responsible.

Shri C. D. Deshmnkh:  That  may
be the reason.  He is young in years.

Then I come to clause 88.

Shri Tulsidas: My  amendment,  to 
clause 87 has not been replied to.

Shri C. D. Deshmiikh:  So  far as
clause 87 is concerned, my reading 
of the situation is that the moment 
you issue a share which  has other 
rights, which cany  voting  rights 
which are disproportionate to rights 
attaching to ordinary  shares,  any . 
kind of voting rights or any kind of 
other advantages  as  to  dividend, 
capital or otherwise, then it becomes 
a preference share.  In other words, 
we have defined preference share in 
such a way that any share of that 
kind will become a preference share 
as soon as it is issued, and then when 
it becomes a preference l̂are, under 
clause 86 it will have only restricted 
voting rights.  Now, what I  under­
stand the hon. Member wants is that 
it should be possible to issue shares 
which are not preference shares in 
the ordinary parlance and therefore 
which should not  be  regarded as 
. preference shares. They  should  be 
regarded  as a  species of  equity 
shares  and  therefore  it  should 
not  come  within  the  mis­
chief of  clause  86  in  regard  to 
the limitation of voting rights.  For 
toat matter, what was  wanted was 
not this amendment  to  clause 87 
but a different definition  of prefer* 
ence shares.  Now, that  amendment 
he has not given, and that illiistra- 
tes the difficulty to which I refer­
red in the beginning that hon. Mem­
bers sometimes  have  intentions or * 
Interpretations which are  not por­
trayed or reflected in the  amend­
ments of which they  have  given 
notice, and it is not possible at the 
last minute to think of ̂ me suitable 
form, because at least the  Members 
of the Joint Committee will realise 
that these clauses  took  us  days 
before we could settle on the defini- 
ôn of preference shares and deter­
mine on voting rights.  And  that is

the reason why I am sorry I cannot 
accept the amendment  that is sug­
gested in regard, to claû 87.

Now I come to clause 88. In  regard 
to clause 88, the only  point made 
was that three years is too  long a 
period.

Mr. Depntj-Speaker: Reduced to one 
year.

Shri C. D. Deshmnkh: Now  there
is a definite amendment. No. 453 by 
Shri Gadgil.  This  period  of  three 
years was put in the Bill  when it 
was framed  originally.  Already  a 
couple of years, I think, have passed 
and the holders of these shares have 
therefore, in effect,  exercised  the 
rights which they would have exer­
cised had the law been passed then.
In other words, two years out of the 
three have already passed and there­
fore they have had* the advantage of 
exercising these rights,  and  I am 
therefore inclined  to  accept  the 
amendment of Shri Gadgil that only  , 
one more year would be  sufficient.
I think it is well known that most 
of these shares are really  deferred 
shares which have  been  kept by 
people specifically for the purpose of 
control, and it is also common know­
ledge that this control has not al­
ways been exercised in a beneficent 
kind of way.  Therefore,  I  think 
one year is a sufficiently long  rope 
for these voting rights, and that they 
should go after one year from  the 
commencement of the Act.

Shri C. C. Shah: I may  point out 
that there will have to be a corres­
ponding amendment to line 8 in sub­
clause (3) in page 51.

Shri K. K. Basa: It has to be done.

Shri  C. D. Deshmakh:  That  is
right  That will be a purely conse­
quential, almost drafting change.

Mr.  Depnty-Speaker:  Wherever
“three” occurs, substitute “one”  in 
that clause.

Shri .C. D. Deshmukh:  Then there
is another amendment to sub-clause 
(2) of clause 88—amendment No. 394.
I accept the .substance of this amend-
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ment in regard to the  appointment 
of directors.  That is to say, you do 
not allow them to  exercise  these 
rights in regard to managing agents 
and so on, but they might  come by 
the backdoor, so to  speak  by the 
appointment of directors, and if one 
has to be logical, then I think one 
must agree that in the case of the 
appointment of directors, also, they 
will not exercise these disproportio­
nate voting rights. Now it is a matter 
of only one year, it is not a matter 
 ̂of three years,  but nevertheleSvS  I 
think they should not. But so far as 
the form of the amendment is con­
cerned. I would suggest this:

Page 50, line 43—

before the words “of a managing 
agent’*, insert the  words  “of a 
director or”.

Shri K. K. Basa:  Nomination  ox
appointment.

Shri C. D. Deshmiikli: I  thiidt the 
word “appointment” will cover that.

The Minister  of  Legal  Aflalis 
(Shri Pataskar);  “Appointment  of 
director” is the correct thing.

Shii C. D. Deshmukh:  We  have
got the green light from the Minis­
ter.

Shri K. K. Basa: He is more con­
cerned with affairs,

Shri Pataakar: It is all legal.

Shri C. D. Deshmokli: Again:
Page 50, line 45 —  ‘

before the  words  “its  managing 
agent” insert  the  words  “a 
managing or  whole-time  director 
thereof or”.

It effects the same change.  If the 
House will be pleased to accept this 
amendment in this amended form, I 
accept it.

Then we come to this  important 
issue of what  one  should  do, in 
regard to existing preference shares 
apart from this question  of dispro­
portionate  voting  right  I  should 
like to give a little more factual in­
formation here. ■

There are preference shares which 
seem to partake of the  character of 
both equity shares tnd  preference 
shares as we know them to mean in 
common  parlance.  Here  is  one 
company.  The first preference shares 
are entitled to a  cumulative  prê 
ference dividend at the  rate of 4J 
per cent, per annum free of tax. The 
B shares are entitled to 4| per cent 
per annum free of tax  after pay­
ment of the dividend to  first prr̂- 
ference  shares.  The  participating 
preference shares are  entitled to a 
fixed cumulative  dividend  at  the 
rate of 5 per cent, per annum free 
of tax after payment of the  above 
dividends, and to a further share of 
profit equal to 50 per cent, of the 
profit remaining and  available for 
dividend, after payment of dividends 
to preference shares  as  indicated, 
above, the ordinary shares being en­
titled to a share of the  profit equal 
to the balance of the 50 ̂ er  cent. 
That is one case.

Then, in another case  the  pre­
ference shares are  also  entitled to 
participate with ordinary and defer­
red shares in dividend  up  to 10 
per cent, when declared in any year 
but shall not have  any  rî t  to 
further profits.

Then, in the third case, the pre­
ferred or̂ nary  shares shall  carry 
the right to receive out of the profits 
available for dividend in each year 
a fixed preferential dividend for sudi 
year at the rate of 5 per cent,  per 
annum and also the right  to parti­
cipate in the surplus profits availa* 
ble for dividend in such year rate- 
ably with the ordinary shares in pro­
' portion to the  capital  paid-up on 
such shares whether preferred ordi­
nary or ordinary.  There are many 
cases, and I have called about  four 
here.  The last one is the  case of 
preference shares which are entitled tc 
a fixed cumulative tax-free dividend 
at 6 per cent, per annum, and also tc 
a right to an extra non̂cumiilative 
dividend of 2 per cent, per  annum 
on such paid-up capital out  of the 
surplus profits, after paying dividend
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4t 7 per cent on the ordinary shares. 
So, one does not know which is the 
preference share, and  which is the 
ordinary equity share.  There is one 
•nore example.  And that is that pre­
ference shares are entitled to a fixed 
cumulative preferential dividend of 5 
per cent, per annum, and alter the 
ordinary shares have been provided 
with a similar dividend, to participate 
m a further dividend of one per cent. 
pt;r annum rateably  witn  ordinary 
shares up to a maximum of 10 per 

cent.

So, we do not really know what is 
the distribution of these  kinds  of
shares, preference  and  equity  as
we understood in the old days, or 
preference and'equity as they would 
be defined now.  And it  may  be
that in some companies the import­
ant shares are really the preference 
shares.  Therefore, to say now that 
the company, so far as the old com- 
paniies are concerned is owned by the 
equity shareholders and  not by  the 
preference shareholders may not  be 
correct. In the second place, as I said, 
one does not know  is who. who 
is a preference  shareholder and who 
IS an equity shareholder.* That is the 
principal reason why we 'thought that 
we should not grope in this dark in 
regard to these 30,000 campanies, until 
we have a very clear statistical pic­
ture, and even then until we can ana­
lyse the implications of it, we should 
not be justified in interfering  with 
existing rights of voting except dispro­
portionate voting rights which, we ire 
convinced, are an abuse. Now, there­
fore what is the criterion? The criterion 
is: After accepting the principle, has 
one come across cases  where abuse 
is rampant?  We know that so far as 
disproportionate shares are  concern­
ed, abuse w£is  rampant, and  there­
fore we said, no matter what the rights 
of  parties  might  have  been in 
the past, we should  not  have  dis­
proportionate shares.  And indeed the 
Joint Committee went So far as to 
say, we shall not give power even to 
the Central Government to make any 
exemption in regard to this particular

matter, because we feel very strongly. 
Now, I have respect for that point of 
view, and I have accepted it.

So far as the other rights are con­
cerned, I do not clearly see the justi­
fication for taking away their right to 
speak -on other matters if they have 
equal 'rights, and not only when their 
dividends and other things are in jeo­
pardy. In the light of that, what Shri 
Morarka said in his very able exposi­
tion of the case is really beside the 
point. He has quoted Palmer, Gower, 
Levy and Ballantine. All these worthy 
gentlemen  only  prove the principle 
which we have accepted, that in the 
case of preference shares generally one 
would find that they are fixed  credi­
tors,  so to speak.  Aiter 50 years of 
conflicting rules in ourts, one seemed 
to have come to the conclusion  that 
they are fixed  creditors, and  there­
fore,  they sho’jld not have votes ex­
cept  when tĥir particular  interests 
are in jeopardy.  Then, those  condi­
tions are prescribed in clause 87 or 
whatever it is.  But that principle we 
have also accepted.  We say that so 
far as preference shares in future are 
concerned,  that  shall be the case. 
Now, it does not involve any injustice 
to anybody, because people  will  be 
putting their money into these  ven­
tures with their eyes open.  But that 
is no reason why we should interfere 
with the somewhat inquiet  state  of 
rights existing as between preference 
shareholders and equity shareholders. 
There is one very important difference 
between the state of affairs there in 
the countries to which  these rulings 
relate,  and  our  countrŷ  Palmer, 
Gower, Levy  and  Ballantine  ai-e 
speaking of a state of  affairs wheî 
the  law has not  interfered in  the 
matter.  What they are tracing is the 
historical growth of  the incidence of 
voting rights as  between  preference, 
shares and equifty shares.  What they 
say  in effect is that in the past, origi­
nally.  it was customary to give voting 
rights in the same way to  the  pre­
ference shareholders- as to equity share­
holders. Then, as traditions developed, 
and  rulings came from the courts, it 
vjas realised that they  were  really
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more in the nature of fixed  creditors, 
and therefore,  they should not  have 
ôse voting rixhUi, because a greater 
iegree of freedom should be  left  to 
the  equity shareholders, who so  to 
speak had to pay the hazards of  the 
situation to make decisions. As I said, 
that  is a historical growth, but one 
must remember that isi these countries, 
all  these matters  are ordered by the 
provisions of the articles.  In  other 
words, if the articles say that the vot­
ing  will be this way, then it will be 
this way.  Therefore, you will find  in 
an article belonging to 1910, there is 
one kind of arrangement; in another 
article belonging to the 3̂ar 1950, there 
will  be another  arrangement.  But 
the law has not said that the arrange­
ment  which existed according to the 
articles  in 1910 shall be changed wo 
as  to bring it itoto line with those ir 
1950;  whereas, what is suggested here, 
when  we make a new law and when 
we accept that principle which shall 
aSect  all the existing powers of the 
preference shareholders,  is that that 
seems  without suflRcient  justification. 
Therefore, I am unable to accept either 
Shii Morarka’s  or any other  argu­
ments  or amendments in this parti­
cular  sense.  And 1  think that  the 
scheme  which has been adoDted by 
the Joint Committee is the most equi-, 
table  in the circumstances.  T'̂at  is 
as regards clause 89. j

Then, there was a small i>oint about 
the definition of  'cumulative* and so 
on. As I said while moviftg my amend­
ments, we cannot reaily find a very 
satisfactory definition.  Our legal ad­
visers  say that all these  definitions 
are not really satisfactory;  and  per­
haps  they  are  unnecessary, and  1 
fear that we shall have to leave  tho 
thing as it is.  I enquired whethfer  a 
definition  of  ‘cumulative  preference 
shares’  had been  attempted in  any 
other law,  either USA or UK and so 
on.  I have not verified it, but I have 
been told that no such definition oc­
curs.  If so, I think, like the  ‘camel’ 
we better leave the ‘cumulative prefe- 
r«»ce  shares* undefined.  When  we

see the animal, we can at once recog­
nise it, but is very difficult to put  a 
definition of a camel into a statute.

1 come next to clause 92.  There is 
the question of whether ‘may’ should 
be  ‘shall’ and so on.  But that is not 
the only issue.  I thought at first that 
the  issue raised was purely a matter 
of drafting  as to whether ‘may* sjiall 
be  construed  as  ‘shall’.  But  what 
Shril Sadhan Gupta wants is that the 
whole  of the phrase ‘if so authorised 
by‘its articles’  shall be omitted.  In 
other words, he thinks that the moment 
a  man pays more, then he should be 
entitled to  a larger  dividend.  And 
there is  history to this matter. In the 
old days, on every share the same di­
vidend was paid, no ' matter what  a 
man paid; in other words, it was in 
the opposite sense  of what has been 
advocated by Shri Sadhan Gupta. For 
a long time, that was regarded as the 
natural thing to do. Then, the Eng­
lish  law came to adopt this arrange­
ment,  which  we  have taken  from 
them, namely that only if so authoris­
ed  by  the articles  they should  be 
paid,  otherwise  they need  not  be 
paid. That is section 59 (3)  of the 
English Act.* And there  a xx>ssibility 
that this  thing, might be  misused. 
People  might deliberately put some 
more money  in, and ask the founders 
and others to  provide for it in  the 
articles,  and then they might  get 
some  kind of advantage.  After all, 
as Shri C. C. Shah has poimted oû if 
the companies did not reaUy ask for 
the extra amount, then, only if there 
is  a previous agreement they need be 
paid; otherwise, if it is made available 
by the shareholders of their own 
cord,  that  is  no  reason by  itself 
why they should get additional divid­
end. I think it would be best to leave 
the matter as it is.  Therefore, I am 
unable to accept amendment No. 448.

Shri K. K. Basn: That has not been
moved, because you  did not waive 
notice.

Shri C. D. Deshmukh:  Yes,  I took 
objection.  I take a note of it. I forgot
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that  it has not been accepted even ki 
today’s paper.

Shri K. K. Basu: It is not in the list 
of amendments moved.

Shrl T. B. Vittal Rao: It is already 
2-30 P.M.

Shrl C. D. Deshmokh: So, one need 
not take notice of what he has said.

Mr. Deputy-Speaker:  How long  is
the hon. Minister likely to take?

Shn C. D. Deshmukh:  I have dealt
with most of the points except  clause 
110.  In regard to clause 110 I think 
I  have already dealt with the points 
raised by Shri U. M. Trivedi* and  my 
Xwint of view has been supported  by 
some Members including Shri  K. K. 
Basu.  I do not really think that  the 
arrangement suggested by Shn Jhun- 
jhunwala will serve any purpose. It is 
obvious that  he feels very  strongly 
about it and if his amendment is not 
accepted then one would be  inclined 
to say:  “Oh!  the pity of it.” But,  I
have a good reason why I am not able 
to accept it and that is that a period 
of  two months is  required for  the 
company to make up its mind and some 
period  will be requited for  Govern­
ment to make up its mind. Since these 
two  parties will be involved in this 
decision even under his scheme  the 
company is bound to take a little time 
before  it decides whether it wiU  in 
accordance with his policy accept the 
transfer or not. When it goes to Gov­
ernment. then Government also  will 
take a little time.  Therefore,  I  do 
not think it ifs going to save time and 
It  might only introduce this comrfi- 
cation thiat  Government would have 
to act ex-parte, in the first instance; 
because, when a company goes to  it 
and says;  “We feel, in this case  the 
transfer should be refused”  it  will 
always have the good reason that it 
is  a bad man and that is all the evi­
dence that the Government will have 
before it.  Therefore,  it seems to me 
that nothing is to be gained by accept­
ing  his amendment and we shall try 
and secure, the i>oint by having pro* 
per rules and perfecting tiie proce- 
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dure  in thib matter, that we give  as 
quick a decision as possible,  leaving 
only the question of mala fides which 
would be a very rare caac to be  de­
cided by the courts.

Sir,  I think I have covered most of 
the important points.  There is on̂T 
one small amendment  of Shri Tulsi>- 
das  which  I am inclined  to accept 
and that is amendment number 188 to 
clause 139.  I think  it is right  that 
when the registrar acts under 138 in­
stead of clause 137 the company would 
oat  know  anything  about it  be­
cause no intimation has been received. 
It is only in clause 137 that the com­
pany will say that  satisfaction  has 
b«en given; but where a memorandum 
of satisfaction has been recorded un­
der  clause 138 the company may  1>e 
in  entire ignorance of it.  Therefore, 
there is no question of “if so requir­
ed”  and I think he is right in saying 
that these words should not be there 
and it should be  an absolute  dutj 
cast on the registrar to give a copy. 
Therefore. I have great pleasure  in 
accepting his amendment number 18B.

I have dealt with most of the poifcits.

Mr. Deputy-Speaker: Now,  I wiU
put the clauses and the amendments 
to the vote of the House.  There are 
no amendments to clauses 81 ,82 and 
83.

The question is;

“That clauses  81 to 83  stand
part of the Bill.*’

The motion was adopted.

Clauses 81 to 83 were added to the 
Bill

Mr. Deputy-Speaker:  The question

Page 48, sub-clause  (1) line 34 
and lilies 29 and 30—

in paragraph  (b) after  the 
words “winding up”, in both the 
places where they occur insert the 
words “or repayment of capital”.

The motion was adopted.



‘That clause 84, as  amended, 
stand part of the BilL”

The motion was  adopted.

CUiuse 84 as amended, was added 
to the Bill.

Mi. Depaty-Speaker: The  question
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Mr. Deiwtiy-Speafcer; The question

'That  clause  85,  stand  part 
of the Bill.”  ’

 ̂ The motion was  adopted.

‘ 'Clause 85, added to the Bill.

Mr. Depnty-Speaker;  The questioo

is:
Page 49­

In lines 13 and 14, for the  words
•̂Sections  87 and 88” substitute  th«
words “Section 88”.

The motion was  adopted.

Mr, Depaty-Si>eaker:  The question
is:

Page 49, line 28­

In the Explanation to sub-clause 
(2) (a), before the work “reduction" 
insert the words “repayment or”

The motion was  adopted.

Mr. Depnty-Speaker:

It'
âge 49-50—

for the eating Explanation 1  to 
«ub-clause 2 (b), substitute the  fol- 
lowiing:

**ExpLanation.—For  the puiposes 
of this ciause, dividend shall be 
d"2med to be due on preference 
■hares in respect of any  peîod 
whether a dividend has been de-, 
dared by the cowpany on  such 
shares for such period or not—

(a)  on the  last day  specified 
for the payment of such dividend 
tor such period, in the articles or 
other instrument executed by the 
company In that belialf: or

The question

(b)  in case no d«7 Is so specifi­
ed, on the day immediately fol­
lowing such period.”

The motion was  adoptrA.

Mr. Deputy-Speakcr:  The questiun
is-

Page 50, lines 4 to 11—

Omit Explanation II to clause 84 
(2) (b).

The motion was  adopted.

Mr. Depnty-Speaker:  The  Member
concerned has not stood up.  So, the 
other amendment I take it, is not pres­
sed.

The question is:

‘That clause 86, as 
stand part of the Bill.”

amended.

The motion was  adopted.

Clause 86, as amended,*  oas added 
to the Bill.

Mr. Deputy-Speaker:  The questioa
is

Page 50, lines 22 and 23—

Omit “or rights  in the  company 
as  to dividend, capital or otherwise*’.

The motion  loas negatived.

Mr. Deputy-Speaker:  The question

‘That clause 87 stand part of
the Bill.*'

The motion was  adopted.

Clause 87 was added to the Bill.

Mr.  Deputy-Speaker;  There  li 
amendment No. 394 to clause 88.

Sbri C. C. Shah: Instead of amend* 
ment No 394  the hon. Minister  hai 
moved another amendment.

Mr. Deputy-Speaker:  It stands in
the name of Shri K. P. Tripathi.

Shri C. D. Deshmnkh: it was mo><
ed  by Shri* K. P. Tripathi. I am pre­
pared to accept it if it is redrafted Ito 
the way it has been given by me.

*In par. (c) of sub c'ause (2) of clause 86, line 15, tue figures and word ‘*87 ani” wer; 
omitced as pai.nt ̂rror un̂ r the direction of the SpeaK r
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Mr. Deputy-Speaker:  Why should
he not move it?

.  Shri K, P. Tripathi:  I accept the
alteration.

Mr. Deputy-Speaker:  Who h  to
move and  who is  to accept? Very 

I will put the amended amend­
ment as moved by Shri K. P. Tripathi 
and accepted by the Government.

Tfee question is:

Page 50—

(i) line 43-;.

before the words “of a  managing 
agent” insert the words ** of a direc­
tor or”

(ii) line 45—

before the  words  “its  managing 
agent” insert the words **a managing 
or whole-time director thereof or”. 

The motion was  adopted,

Mr. Depaty-Speaker: Then there is 
amendment No. 453 in the name  of 
Shri Gadgil,

Dr. Krishnaswami: He is not heie.

Mr. Deputy-Speaker: May not  be
here; but the amendment is before the 
House.  The Hquse cannot make  a 
man a woman and a woman a  man; 
but these matters of procedure  can 
always be waived.  He need not be 
bere. *

The question is:

Page 50, line 32—

for  “three  years” substitute 
■“one year”.

The motion was  adopted.

Mr. Deputy-Speaker:  Amendment
No.  453 is carried and a consequen­
tial  amendment is carried in similar 
terms to sub-clause (3).  '

There are no more amendments to 
clause 88.

liie question ite;

“That clause 88, as  amended, 
stand part of the Bill”

The motion was  adopted.

Clause 88, as amended, n?os added 
to the Bill,

Shri N. P. Nathwasl: I press my

amendment No. 175.

Mr. Deputy-Speaker:  What about
the hon. Minister?

Shri C. D. Desfamukh: I am not ac­
cepting it.

Shri Tulsidas: I press  amendment
No. 176.

Mr. Deputy-Speaker;  The question

Page 51— 

omit lines 27 to 30.

The motion  toas negatived.

Mr. Deputy-Speaker:  The question
is:

Page 51—

(i)  line 32, after “company” add 
“or”; and

(ii) a/tfer line 32, add:

“(c) apply to a public of̂ mpany 
or a subsidiary of a public com­
pany, which is not managed by a 
managing agent or secretarites and 
treasurers”.

The motion  was juegatived.

Mr.  Deputy-Speaker:  The  other 
amendment, I take it, is not passed. 

The question is;

“That clause 89 stand part of 
the Bill” •

The motion was  adopted.

Clause 89 was added to the Bill.

Mr. Deputy-Sî er: There are no 
amendments to clauses 90, 91 and 92.

The question is*

“That clauses  90 to 92  stand 
part of the BiU ”

The motion was  adopted.

Clauses 90 to 92 were added to 
the Bill
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Mr. Depaty-Speaker  The question.
An Hob. Member: We have got Pri­
vate Members’ Business.

Mr. Depaty-Speaker:  I will allow
some more time after five o’clock.

Shri U. M. Trivedi: l press amend­
ments Nos. 115 and 116.

Mr. Depaty-Speaker:  The question
is:

Page 52, linê32—

• add  ̂the end “except the exer­
cise of the power under clause (e) of 
sub-section (1)”.

The motion  was negatived.

Mr. Depaty-Speaker:  The question
is;

Page 52—

ormt lines 33 to 35.

The motion  was negatived.

Mr. Depaty-Speaker:  The question
is:

“That clause 93 stand part of 
the Bifll’\

The motion was adopted.

Clause 93 was added to the Bill.

Mr. Depaty-Speaker: There are  no 
amendments to clauses 94 to 109.

The question is;

"That clauses 94 to 1(T9  stand 
part of the Bill.”

Tile motion was adopted.

Clauses 94 to 109 were added to 
the Bill.

Mr. Deputy Speaker: I will put the 
Government amendments to the vote 
of the House first.

The question is:

Page 59, sub-clause (1)—

in line 39, for “sections 107 and 
109” substitute “sections 107  108
and 109-. '

The motion was adopted.

is:

Page 59, sub-clause (1)—

in line  40, after  the  words 
“refuse to register the transfer of 
insert the words “or the transmis­
sion by operation  of law  of the 
right to,”

The motion was adopted.

Mr. Depaty-Speaker:  The question
is:

Page 59, sub-clause (2)— 

in line 44, after the words “any 
such transfer,” insert  “or trans­
mission of right”.

The motion was adopted.

Mr. DeDyty-Speaker:  The question
vs:

Page 59, sub-clause (2)— 

in line 45, after the words **the 
instrument of transfer”, insert the 
words “or the intimation of such 
transmission, as the case may be,".

The motion was adopted.

Mr. Depaty-Speaker:  The question 
is: .

Page 59, sub-clause (2)—

in line 47, after the word “trans­
ferer” insert the words **or to the 
person giving intimation of such 
transmission, as the case may be".

The motion was adopted.

Mr. Depaty-Speaker  The question.
is:

Page 60, sub-clause (3)— 

in line 5, after the word “trans- 
free” insert  words “or the per­
son who gave intimation of the 
transmission by operation of law, 
as the case may be,”.

The motion was adopted.

 ̂Mr. Deputy-Speaker:  The questioB

Page 60, sub-clause (3)—

in lines 8 and 10, after the word 
“transfer” insert  the words* **or 
transmission”.

The motion was adopted.
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Mr. Deputy-Speaker:  The question

is;

Page 60, sub-clause (4)—

in the 12, omit the words “by 
the transferer or transferee”.

The motton was adopted.

Mr. Deputy-Speaker: The question

Is:

Page 60, suib-clause (4)—

m line 15, after the \yord “trans- 
ler” omit the comma and insert 
the words “or transmission.”.

The motion  was vegatived.

Mr. Depaty-Speaker:  The question'

is:

Page 60, sub-clause (5)—

in line 21, after, the words  “to
the company,” insert  “and also 

to”.

The motion was adopted.

Mr. Deputy-Speaker:  The question

Is:

Page 60, sub-clause (5)—

in lines 21 and 22.  after the 
words “transferer and the trans­
feree”, insert the words “or, as the 
case may require, to the person 
giving intimation of the transmis­
sion by operation of law and the 
previous owner, if any,”.

The motion was  adopted.

Mr. Deputy-Speaker: The question

Is:

‘ Page 60, sub-clause (5)—  .

in line  24, after  the  word 
transfer” insert the  words “or

transmission,”

The motion was adopted.

Page 60, new sub-clause (8)—

after sub-clause (7), add the follow­

ing sub-clause:

-rs) in the  case of a  private 
company wWch is not a subsidiary 
of a public  company,* where  the 
right to any shares or interest of 
a member in, or debentures of, the 
company, is transmitted by a sale 
thereof held by a Court or other 
public authority, the provisions of 
suh-sections (3) to (7) shaU apply 
as if the company  were a public 
company; provided that the Cen­
tral Government may, in lieu of an 
order under sub-section (5), pass an 
order directing  the company  to 
register  the transmission  of the 
riĝht unless any member or mem­
bers of the company specified in 
the order acquire the right afore­
said within such time as may be 
allowed for  the purpose  by the 
order, on payment to tne purchaser 
of the price paid by him therelor 
or such other sum as the Central 
Government may determine to be 
a reasonable compensation for the 
right in all the circiunstances oi 
the case".

The motion was adopted.

Shri U. M. Trivedi:  I  press  my
amendment No. 117.

Shri Tulsidas: I press, amendment? 
Nos. 180, 181, 182 and 184.

Mr. Deputy-Speaker:  The question

is:

Page 59. line 47—

add at the end “and giving itf 
reasons therefor**

The motion  was n£gatived.

Mr. Deputy-Speaker:  Th» question

Is:

Mr. Deputy-Speaker: The question

Page 60, line 7— 

for  “the  Central  Government 
substitute “the High Court”.

The motion was negatived,

Mr. Deputy-Speaker:  The question

Page 60, lines 12 and 13— 

for • the Central Government” 
wbsjtitufe “the Hiah Court”.
Tne niocion was negatived.
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is:
Mr. Depnty-Ŝieaker.  The question

Page 60, line 20—

for “the Central  Government** 
suhstiute “the High Court”.

The motion  was negatived.

^Mr. Depnty-Speaker:  The questioo

Page 60, line 27—

for “the  Central Government 
substitute “the Hifih Court”.
The Tnotion  vms negatived,

Mr. Oepnty-Speaker;  The ofbtr
amendments, I take it, are not pressed- 
The question is:

‘That clause 110, as amended, 
stand part of the Bill”.

The motion was  adopted.

Clause  110, as  amended,  was 
added to the Bill.

Mr. Depnty-Speak̂:  There  is  an 
mendement to clause  112.  But  tio 
one has stood up; it is not pressed.  I 
shall put clauses 111 to 138.

. The question is:

"That clauses 111 to 138 stand 
part of the BiU.”

The motion was adopted.

Clauses 111 to 138 were added to 
the Bill

Mr. Deputy-Speaker. Now, we come
to clause 139.

Shri Tulsidas: My amendment No. 
188 is there.

Shri  M.  C.  Shah:  It  has* been
accepted-

“That clau*5e 139, as amended, 
stand part of the BiU.”
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The motion was adopted.

Clause  139,  as  aTTiended,  loas* 
added to the Bill.

Mr. Deputy-Speaker:  The  question
s:

“That clauses 140 to 143 stand 
part of the Bill.”

The motion was  adopted.

Clauses 140 to 143 were added to 
the Bill.

Mr. Deputy-Speaker.  The  questiozv
is:

Page 73, after line 18—

insert the following paragraph 
as a sub-paragraph of this clause

“Nothing contained in this sec­
tion shall be deemed to affect the 
relative priorities as they existed 
immediately  before  the  com­
mencement of this Act, as between 
charges on the same property”.

The motion loas adopted.

Mr. Deputy-Speaker:  The question

“That clause 144, as amended, 
stand part of the Bill.”

The motion was adopted. 

Clause 144, as amended, was add­
ed to the Bill.

Mr. Deputy-Speaker:  The questioo
s:

Page 71, Une 30—

omit “if so required”.  '

The motion was  adopted.

Mr. Depnty-Sp̂ er;  The queftloD

COMMITTEE  ON  PRIVATE  MEM­
BERS’ BILLS AND RESOLUTIONS

THIRTY-FIFTH REPORT

]Wr. Depnty-Speaken We shall now 
take up Private Members’ business.

Shri Altekar (North Satara): 
to move:

I b«f

is:

“That this  House aerees  with 
the  Thirty-flfth  Report  of  the 
Committee on  Private Member̂* 
Bills and Resolutions presented to 
the House  on the  24tli August 
1955.̂




