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of Legal  Affairs for having  piloted 
this Bill in Rajya Sabha so success­
fully and for having brought  it  to 
this House.  This is a very important 
Bill.  Already a number of Acts have 
been annexed to the Hindu Code and 
this  is  the last chapter.  We  have 
passed the Hindu Marriage Act,  the 
Hindu Succession Act, and the Guar­
dians and Wards Act.  Now the ques­
tion is whether this measure would 
make the  Hindu society more  pro­
gressive or it is retrogressive.

It is said that the Hindu community 
needs  to  be revitalised  and re-in­
vigorated.  Though the hon. Minister 
appears to be very orthodox, he  has 
made the provisions of the Bill very 
liberal.  One of  the main iwints  is 
that any child, including a daughter, 
can be adopted.  It remains to be seen 
how far this is a big step to progress. 
Our Hindu law, has been  based  on 
various decisions of the High Courts. 
So also, the law of adoption has been 
based on several decisions of the High 
Courts  in  the  various States.  The 
High Courts have relied upon various 
text-books  of  sages  Uke  Manu, 
Vasishta, Gauthama and Narada  and 
on the various interpretations of the 
shastras.  Some of these are Dattaka 
Chandrika,  Dattaka  Mimansa; 
Dharma  Sindhuon  and  Dattaka 
Nimaya.

Mr. Depnty-Speaker: The hon. Mem­
ber might resume his seat for a few 
minutes.  There is a statement to be 
made by the Prime Minister.  I will 
request him to make the statement.

[Shri Lakshmayya]

•♦CORRECTION OF ANSWER TO 
SUPPLEMENTARY QUESTION ON 
STARRED QUESTION NO. 1155

HINDU ADOPTIONS AND MAIN­
TENANCE BILL—Contd.

Shri Lakshmayya:  I was saving
that the High Courts relied upon the 
various text-books and the interpre- 
tatioi»<s of the Sastras various sâes.

Therefore, the decisions  have  been 
varying from one school of thought 
to another school  For  instance,  I 
am told that in Mithila, a woman can­
not adopt a son, whereas in South 
India, a widow, with the consent of 
her husband, expressed or  implied, 
can adopt a son.  Also, in Bombay a 
person can adopt a married man with 
a number of children also, whereas 
in the other States, a married man 
with children will never be adopted. 
So, also the customs and usages vary 
from one State to another and the 
law also is different from one State 
to another.  Therefore,  a  uniform 
law of adoption is necessary.  The 
hon. Minister  has  taken  this  into 
consideration  and  codified  the law 
of  adoption  and  maintenance.  It 
is indeed necessary.  We  have  to 
change  our  laws  according  to  the 
changed conditions of  the  Society. 
That is why it has been said

• Anything that 

is stagnant will not be good.  For 
instance, stagnant water will generate 
a bad smell; it is not clean, whereas 
the flowing  water  would  be very 
clean  and  healthy.  So  also  our 
society  must  march  forward  and 
adjust itself to the changed condi­
tions.  The females are given equal 
status.  They have the right or suc­
cession under the new law and they 
have absolute right over the property. 
Therefore, it is right and proper that 
there should  be  a  provision  for 
females,  who  have  acquired  new 
status.

What has been  the  motive  for 
adoption in olden days?  It is two­
fold: one is religious and the other 
is secular.  It is religious in the sense 
that a person wants to adopt a son 
so that the son may confer spiritual 
efficacy on the soul  of  the  father.

goes the
saying.  It means, a man without a 
son has no place in heaven  and  he 
has no salvation of his soul.  So, in 
olden days, and some people  even 
now, would crave for a  son,  who 
could offer pinda and oblations after 
his death

**See Part I Debates, dated 13-12-56.
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Secondly, adoption is  needed  to 
perpetuate  the  lineage.  Thirdly, 
there is the secular motive to inherit 
property.  As years rolled by,  the 
religious motive has become weakened 
whereas the secular motive has gained 
strength. People desire to take adop­
tion ol a boy; so that he could suc­
ceed him, inherit his property  and 
perpetuate his lineage;  apart  from 
funeral ceremonies he could perform 

after his death.

In this law of adoption, I can say 
that we have gone forward now and 
have taken a big step.  According to 
the ancient Hindu custom and usage, 
and Dharma Shastras, only agnates, 
persons  within  three  degrees, 
brother’s son or brother’s son’s son, 
etc., could be taken in adoption.  Or, 
sapindas or samanodakas up to the 
12th degree can be taken.  Later on, 
it was extended to ‘savamas’.  Ac­
cording to this Bill, any Hindu irres­
pective of his caste or vama can be 
taken in adoption.  We have gone 
very far; no doubt.  I do not know 
where it will lead to.  While our peo­
ple wanted to take a boy in adop­
tion, they did not want any stranger 
to come into the family.  Further, 
they did not want any stranger  to 
be entitled to  offer  oblations ,and 
spiritual benefits to them.  That  is 
why they wanted the adopted son to 
be a close relation of his caste; nou% 
daughters can be adopted.  There is 
a lot of criticism against that.  Where 
is the necessity for making this pro­
vision in this Bill?  I agree with the 
hon. Members who oppose this.  Be­
cause if the real purpose of a son is 
to save the soul of th/e father from 
hell, or to confer spiritual benefits 
on him,  you are aware, daughters 
cannot offer  oblations  and  cannot 
perform ceremonies.  ’There  is  no 
necessity for a daughter to be adopt­
ed.  Any way, the  daughter’s  son, 
dauhitm is there and he is the pro­
per person entitled to offer oblations 
in the absence of a son either 'Aurasa' 
or *DaUaka\  Where is the necessity 
for the hon. Minister to make this 
provision that a daughter can also be 
adopted.  She has the right over the

property of her father. The daughter’s 
sons  are  there  to  offer  oblations. 
They can be taken in adoption.

Clause 7 here says regarding con­

sent

“Any male  Hindu  who  is of 
sound mind and is not a minor 
has the capacity to take a son or 
a daughter in adoption: provided 
that if he has a wife  living he 
shall not adopt except with the 
consent of  his  wife  unless the 
wife has completely and finally 
renounced tlie world or has ceas­
ed to'be a Hindu or has been dec­
lared by a coiirt  of  competent 
jurisdiction  to  be  of unsound 

mind ”

*  This IS a ver>* troublesome  provi­
sion.  It is very difficult to get the 
consent of the wife or the consent of 
all the wives if there are many. After 
the recent Marriage law, there will 
be only one wife.  That is right.  Ac­
cording to the old customs, a man 
may be having three or four wives. 
It is very difficult to get the consent 
of the wives.  The result is that he 
cannot adopt at all.  Even with re­
gard to one wife, the difficulty would 
be, the wife would like to take her 
brother’s son and the husband would 
desire to take his brother’s son  in 
adoption, and there would be a tug 
between the two. and the happine?« 
of the family would be disrupted and 
they will become scarce cater cousins, 
unfortunately.  I am sure this provi­
sion will create a lot of difficulty.  I 
do not want that the wife should be 
ignored.  She can be consulted  and 
persuaded.  Her consent need not be 
necessary for adootion.  That is my 
opinioh about it

Suppose the wî'̂ can give consent 
after five or six years after the death 
of her husband.  She may say later 
on I have not  given  consent  and 
therefore this adoption is not valid. 
It will sometimes lead to litigation. 
That litigation will go on for a long 
time and the adoption may become
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[Shii Lakshmajrya] 

invalid or void.  Often times it tums- 
out to be an unnecessary prolonged 
litigation.  If the hon. Minister does 
not want to remove the consent, he 
should at least provide that the con­
sent should be expressed in a regis­
tered deed. Either of these two things 
should be done.  Either the provision 
that she should be consulted can be 
there or if consent is  necessary  a 
registered deed should be  executed. 
This should be made compulsory.

Having gone a step forward, it is 
said that an immarried woman can 
take a son in adoption or a daughter 
in adoption, according to  the  law. 
My submission is that she should not 
marry after taking the boy in adop­
tion.  Because, after  marriage,  this 
adopted boy will become the step son 
or something like that for the new 
father, she may beget sons by the 
new husband and her affection  for 
this boy would be lessened.  So many 
unhappy things would result. There­
fore, if a spinster wants to take a boy 
in adoption, she should not  marry. 
Therefore, in old age alone, she can 
have an idea of taking  a  boy  in 
adoption. '

With regard to maintenance, I shall 
say one word and I  finish.  When 
wives are entitled to  get  mainten­
ance from males, males  also,  who 
are incapacitated or who become in­
valid, should be entitled to mainten­
ance from the wives  if  they  are 
capable of earning or have got their 
separate properties.  It is necessary 
when this provision for  females  is 
made, the other provision should also 
be there just to h6Ip the invalid hus­
bands.

Shri  Tek  Chand: Mr.  Deputy-
Speaker, any Bill coming from  the 
House of Elders is  entitled  to  be 
examined with great respect-----

An Hon, Member: Great  reserve
also.

Sliri  Tek  Chand: -----particularly
when we are told that there  is  a 
galaxy of talented and distinguished

Members of that House  who 
given their support to this.

have

Mr.  Depnty-Speaker: That  pre­
sumption would always be there.

Shri Tek Chand: I may be pardon­
ed for my presumptuousness, I may be 
excused for my temerity if I subject­
ed their logic, and their language to 
some criticism which will be respect­
ful though rather critical

This Bill has been criticised, or  I 
should say,  can  b/'  criticised  on 
grounds of sentiment, deep  emotion 
which I intend to eschew.  It can also 
be subjected to the scrutiny of logic 
and reason which, 11 will be my en­
deavour to shov;, it  is  wanting  in 
important places.  It has also to  be 
examined from the point of view of 
terminological  inexactitudes,  from 
the point of view of linguistic inac­
curacies which it happens to possess 
in a very large measure

Shri Nand Lai Sharma  exhibited 
the zeal of a crusader, the fervour of 
an iconoclast, when he went for the 
measure.  I fee! that in a measure 
like this, sentiment, emotion, appeal 
to religion etc., are unfashionable. I 
propose to eschew them.  I have only 
the capacity to appreciate, but  not 
the capacity to emulate, the vigour 
and vehemence of Shri Sharma.

Codification of our laws is a most 
welcome thing.  Our laws seem to be 
in such a  bewildering  mess,  being 
piled up by case law and precedent, 
that it is very difficult to find a way 
out of that entangled and jumbled up 
me 33.  Therefore, for my part I am 
a great advocate of the codification 
of our laws.  I also feel that retention 
of the principle of codification side 
by side with custom is a contradictioD 
in terms which has been done in this 
Bill-

The institution  of  adoption  has 
been supported for reasons both secu­
lar and sacerdotal.  Ancient society 
like that of the Romans ha'I virtually
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■ an identical law of adoption.  Our 
present sacerdotal  law  of adoption 
can be compared to a similar institu­
tion of theirs called Adrogatio  and 
our secular appointment of heir was 
known in their language as Adoptio. 
These two systems have gone on side 
by side.  So far as our law is con­
cerned, I shall examine it only from 
the secular point of view.  I want the 
law of adoption to be secularised, bm 
in the process it should not be made 
a mess of as happens to be the result 
In the name of secularisation, the law 
of adoption is robbed of reason, rob­
bed of logic, robbed of relevancy

So far as linguistic impurities  are 
concerned, perhaps  the  appropriate 
stage wiU be the second reading of the 
Bill, but so far as the landmarks that 
have been brought into being now 
are concerned, I propose to deal with 
them starting with clause 7.

Clause 7 brings  about a  peculiar 
inconsistency.  It says that no adopt- 
tion will be possible except with the 
consent of the wife.  Consent may be 
dispensed with if  she  happens  to 
have renounced the world,  it  says, 
completely and finally.  Why  this 
tautology I <io not understand. There­
fore, even if a wife happens to  be 
living separately, at loggerheads with 
the husband, the pair of them going 
hammer and tongs for each  other, 
consent will be necessary, and this 
may be withheld simply out of pique, 
out of resentment.  Therefore, insist­
ence upon consent as a condition pre­
cedent to adoption will make in most 
cases adoption impossible.

Then again, regarding a new  in­
novation that a female may also be 
adopted, I have certain submissions 
to make for the consideration of the 
hon. Members.  It is not that I am 
opposed to adoption of  females  if 
that be necessary or logical, but it is 
because by means of this  attempt 
impressionable, young girls may  be 
exposed to serious and sinister has- 
ar̂,  especially  when  in  another 
clause it is provided that the dist-
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ance or time or  the  span  of  age 
between them is going to be 21 years 
only.  I put it to you that one of the 
notorious features of crime  in  our 
country as much as in other  coxm- 
tries is what is known as trafficking 
in young girls.  In the gard of adop­
tioof a girl of 15 by a young per­
son 0 -ly 21 years her senior, the girls 
will be exposed  to grave  dangers. 
I thought that it might be for pur­
poses of companionship etc., that an 
elderly woman might like to adopt a 
daughter, that is understandable, but 
why should a man feel the necessity 
of adopting a girl, and a man who 
may not have got  a  wife,  when 
bringing up a young female child is 
a great liability, and full  of  risks. 
That being so, I feel that this clause 
ought not to be there, and if it must 
be there, at least the difference  in 
ages, the hiatus of 21 years, ought to 
be extended sufficiently.  Speaking 
personally, for myself, the permission 
to a male to adopt a daughter ought 
not to be granted under any circum­
stances.

Coming to clause 9, I have certain 
criticisms to offer.  So far, the rî t 
to adopt or the right to give away in 
adoption was conferred upon a male, 
but now it has been extended  not 
only to a male, not only to a female, 
but also to a guardian, and a guar­
dian may be a testamentary guardian 
or a court guardian, he may  be a 

guardian of person, he  may  be  a 
guardian of property, he may be a 
stranger, he may be a relative.  He 
can under the present Bill seal the 
fate of a child by giving him away 
in adoption to some imworthy per­
son.  So far as this right being con­
ferred upon a guardian is concerned, 
I submit that it is fraught with grave 
dangers to the wards, especially  so 
if that child—I want the ladies  to 
kindly note and also the hon. Minis­
ter—expects let us say a very large 
property from an old childless uncle. 
The guardian will step in, may  be 
with ulterior  motives,  remove  the 
child who expects a large property, 
give him away in adoption to a pau­
per, and thereby incalculable  harm



2917 Hindu 13 DECEMBER 1956 Adoptions and Main- 291S
tenance Bill

[Shri Tek Chand]

will be done to the child on his being 
removed from  the  natural  family. 
What is the protection given to  that 
child?  Therefore I would counsel the 
hon. Minister that he should not con­
fer this power on a person other than 
the parent of transplanting the child 
from the family.  His tie should not 
be severed.  The  only person  who 
should be permitted to remove him 
from the family should be the parent 
and no other person.  It is not ade­
quate protection to say that the court 
will see to the interest of the minor. 
I submit that there will be a large 
number of cases, where if there is a 
minor heir to a large property, all 
soî of attempts will be  made  to 
remove him out of the way; and the 
easiest mode will be by giving him 
away in  adoption  in  some  other 
family, especially when he has no say 
in the matter as he is only a child. 
That aspect is worthy of closer scru­
tiny.

When I examine other provisions, 
I also notice that the important as­
pects seem to have  been  ignored. 
Now, I wish the Minister to concen­
trate on clause 9 (2) which provides 
that in order to give a  person  in 
adoption, consent  is  necessary  of 
father and mother.  Why should the 
word ‘mother’ be there?

Shrimati Sushama Sen (Bhagalpur 
South):  Why not?

Shri Tek Chand:  My distinguished 
neighbour interjects *Why not?’. I am 
going to give her a reason, and I hope 
she will have the patience to appre­
ciate the reason.

Shrimati Sushama Sen:  I will.

Shri Tek Chand:  It may be the
ca-je of a child whose  parents  are 
divorced and whose mother has mar­
ried another person.  It may  very 
well be that that mother who has got 
children from another husband may 
like to have the property of husband 
No. 1 for her new children, that is, 
her children from another  husband. 
It will be her interest in that  case

that she should see  that  her  child 
from her husband No. 1 is removed 
from that family and given away in 
adoption to another perhaps a  poor 
family, so that  her  children  from 
husband No. 2 may be left alone to 
enjoy the property  that  her  first 
husband might ieave.  Therefore, in 
the case of a mother separated from 
the father by divorce  and  having 
remarried, insistence  upon  such  a 
consent is totally uncalled for.  It 
may be that father and mother are 
not even on talking terms.  If as a 
result of infidelity or disloyalty  or 
otherwise,  the  mother  remains  a 
mother but has ceased to be a wife 
to the father as a result of divorce 
proceedings, what happens?  There­
fore, insistence upon the consent of 
such a mother to give away is totally 
unnecessary.  Therefore,  no  harm 
will be done if the law is retained 
whereby father alone has the right 
to give away a child in adoption.

Shrimati Sushama Sen: Father also 
can do the same thing.  He can also 
manage like that.

Shri Tek Chand: Ignoring the inter­
ruptions that keep on coming, I would 
like to invite the attention of the Min­
ister to sub-clause (5) of  clause  9 
wherein it is said that for the purposes 
of clause 9, that is to say,  for  the 
purposes of giving away a child  in 
adoption, the expression ‘father’  and 
‘mother’ do not include an  adoptive 
father and an  adoptive  mother.  I 
desire the Minister to appreciate  the 
lacuna.  According to the maxim in- 
clusio unius est excliisio alterius (ex­
clusion of one is the inclusion of the 
other,, and inclusion of one is the ex­
clusion of the other), what happens? 
When such a power is taken away 
from the adoptive  father  and  the 
adoptive mother, it is conferred upon 
the step-father and step-mother.  The 
step-father has no tender feelings for 
the step-child.  Nevertheless, whereas 
you are solicitous*  in  excluding the 
adoptive father  and  the  adoptive 
mother, you have totally forgotten to 
eliminate step-father and step-mother.
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Then, in clause 11, the conditions for 
valid adoption are provided.  One of 
them is that if the adoption is of a 
son, the adoptive father or mother by 
whom the adoption is made must not 
have a Hindu son, son’s son or son’s 
son’s son.  Kindly see the lacuna here. 
With respect to the existence of a son, 
you say he should not have a Hindu 
son.  Thei'̂fore, if he has got a son, 
but a son who has embraced another 
religion, his existence or presence is 
nt) bar to adoption.  That may  be 
understandable.  I might kotow  to 
religion here, but when it comes to 
the presence of son’s son or son’s son’s 
son, it should be a bar when he is not 
a Hindu.

Then, again, kindly see to this. Why 
should permission be given to adopt, 
as a distinguished lady Member said, 
if there is a daughter’s son alive? Why 
need he adopt w'hen he has  got  a 
lineal descendant?  Again, why need 
he adopt if he has got a brother’s son 
alive, his own nephew is alive? There­
fore, this right should not be given 
in the presence of a nephew or dau­
ghter’s son.

Clause 11 (vi)  provides  that  the 
child to be adopted must be actually 
given—kindly underscore  the word 
‘actually*—and taken in adoption by 
the parents or guardians concerned or 
under their authority with intent to 
transfer the child from the family of 
its birth to the family of its adoption. 
So, the provision is actually giving and 
taking.  I would have thought that 
when you are giving a child of 15, a 
child of 15 might be a competitor for 
heavy weight or boxing championship 
and may be 20 stones or 15 stones or
14 stones in weight, and if he has got 
to be actually given, into the lap oi a 
decrepit old lady, by the very first act 
of adoption, he might start crushing 
her bones.  Therefore, logic demands 
that you should' add that there should 
be positive proof of the fact of adop­
tion, so that there may not be any 
future litigation, and that can be done 
if the law today insists on a deed of 
adoption in writing coupled with such 
cer«nony as may  or  may  not  be 
necessary.

Adoptions and Main- 2920 
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Mr. Deputy-Speaker: The hon. Mem­
ber’s time is up. ^

Shri Tek Chand: Your bell reminds 
me that I have left Chapter III relating 
to maintenance unscrutinised. We find 
that in clause 18, the first clause in 
this Chapter on maintenance,  it is 
provided that a Hindu wife shall be 
entitled to be maintained by her hus­
band during her life time.  That is 
very good.  But there is an important 
omission.  When you go to clause 19, 
when you are dealing with daughter- 
in-law, you say that she  shall  be 
provided for suitably, but there is a 
proviso ‘to the extent she is unable 
to maintain herself.  Why have you 
forgotten this proviso when you are 
dealing with the earlier clause  18. 
Why should this proviso not be there? 
Now, a wife may be a very talented 
lady; her own income may be a lot 
more than that of her husband; she 
must be provided for even if she is 
rich and her husband a pauper.  But 
in the case of a daughter-in-law you 
say *to the extent that she is unable 
to maintain herself-----

Shri Pataskar:  How will the wile
claim for maintenance from her hus­
band if he is a pauper?

Shri  Tek  Chand:.. or  in  other
words, she is going to be provided 
for only if she has not got enorugh 
resources otherwise.  I  submit that 
the same provision should be there 
in both cases.

Then, sub-clause (3) of clause 18 
reads:

“A Hindu wife shall  not  be 
entitled to separate residence and 
maintenance from her husband if 
she is imchaste or cease to be a 
Hindu by conversion to another 
religion.”.

Kindly examine the mischief  that 
5ne word is going to do, and that word 
is ‘and’.  Therefore, the reasoning will 
be that she is to be deprived of the 
right of separate residence and main­
tenance in the event of imchastity, but 
if she wants separate residence or in 
the alternative, maintenance, unchas­
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tity is no bar.  This line deserves to 
be closely examined.  Therefore, ins­
tead of ‘and’, it ought to be *or\ that 
is to say, unchastity should be a bar 
not only  to  separate  residence; it 
should equally be a bar to mainten­
ance.  That purpose will be served if 
you subsititute the disjunctive ‘or’ and 
it will be denied if you retain the con­
junctive ‘and’.

Then in clause 21—which deals with 
dependants—̂it is provided:

“For the purposes of this Chap­
ter, “dependants” mean the fol­
lowing  relatives  of  the  de­
ceased..........”

They kre four in number.  With re­
gard to the father, mother and widow, 
tiiere is no rider, but with respect to 
son, the rider is that he is a depend­
ant only to the extent to which he is 
imable to obtain maintenance other­
wise.  Why should this condition be 
also not attached to the first three re­
latives?  Dependant means he  who 
has to depend on other  person.  A 
person may not be a dependant to­
day; may be a dependant tomorrow. 
Therefore, you have very wisely pro­
vided that in the case of a son, he is 
to be deemed to be a dependant if he 
is unable to obtain maintenance. His 
incapacity is the condition precedent 
to his being styled as a dependant 
Why should the same yardstick be not 
there with respect to the other three 
relatives?

I submit that this codification may 
be controversial on grounds of reli­
gious sentiment on which  the  hon. 
Minister and another speaker may not 
be seeing eye to eye with each other. 
But so far as logic is concerned, so 
far as the interests of minors are con­
cerned, there should be no  different 
opinions.  Clause by clause, line by 
line, this measure deserves to be clos- 
ly examined and to be recast.

The last thing I would like to say 
before resuming my  seat is this: I 
would not have perhaps differed from 
the authors and supporters of the Bill 
if its name,  instead of  *The  Hindu

[Shri Tek Chand]
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Adoptions and Maintenance Bill’ had 
been ‘The Appointment of Heir Bill’, 
There is a world of distinction bet­
ween adoption, which means  trans- 
planation from one family to another, 
severance of ties with one family and 
engrafting of relationship with an­
other family, and appointment of heir. 
That is the peculiar feature of  the 
Hindu law of adoption, but/if it were 
to be secularised, then it should  be 
in the nature of an appointment of a 
heir.  It should be competent to a per­
son with property to appoint anybody, 
boy or girl, as heir, and the effect of 
that will be that there may be some 
sort of juristic relationship, and some 
artificial blood relationship  between 
the adopter and the adoptee and the 
appointer and the  appointee,  with 
severance of ties so far as the natural 
family is concerned from the adopted 
family.

Then there is one cruel measure you 
have brought about.  You  say  that 
ties with the natural family will be 
severed.  That is an inelegant expres­
sion.  You should have provided that 
there would be no rights and liabili­
ties t7is-a-ris the natural family. Ties 
cannot be severed.  But anyway, if 
severance of ties is concerned, then it 
should be severance of ties only as 
against his brothers. I can understand 
that a son removed from a family in 
adoption may not share the property 
along with his natural brothers. That 
is xmderstandable, that is intelligible. 
But even the collaterals in the natural 
family should hr.ve  precedence  as 
against this boy, because he has been 
adopted in another family—̂that is un­
just, that is contrary to law.

Therefore, these clauses deserve to 
be re-examined.  I express my grati­
tude to you for having kindly given 
me this opportunity.

Shri Mulchand Dube (Farrukhabad 
Distt.—̂ North): As far as I have been 
able to study the Bill, it appears to 
me that an attempt has been made to 
accommodate all sorts  of  opinions 
among the Hindus: That seems to be 
the imderlying idea of the Bill.  In
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some places, adoption of daughters is 
permitted; in some-other parts of the 
country, adoption of daughters is not 
permitted.  Therefore, adoption of a 
daughter, if it is provided fpr in the 
Bill, is not compulsory in those parts 
of the country where  adoption  of 
daughters is not permitted.  In other 
parts where it is in vogue, there is no 
difficulty.  Hence the criticism on that 
basis that a daughter is not permitted 
to do so is, I submit, not justifiable.

Then there is another aspect to the 
question.  There are a class of persons 
in India who are Hindus and claim 
to be Hindus, but who do not believe 
in the spiritual benefit that, is to be 
conferred by adoption.  T̂at also has, 
in a way, been provided for, because 
those persons who do not believe in 
the adoption of spiritual benefits need 
not adopt .in that manner at all. The 
performance of  the datta homam is 
not absolutely necessary according to 
the interpretation thit has been put 
upon the original text by our  High 
Courts.  The Bill also provides for a 
similar thing, namely, the datta ho­
mam is not absolutely necessary  for 
adoption.  A person may or may not 
perform it.

I have just listened to the speech 
of my hon. friend, Shri Tek Chand. 
So far as the adoption of daughters is 
concerned,  I agree with  my  hon. 
friend that if a girl of 15 years of age 
is adopted by a man of, say, 36, the 
sex effects may be very great and if 
the two are thrown together, there is 
a chance and likelihood of their going 
wrong.

There is another aspect also.  If the 
.daughter is adopted and if it is said 
that at that time her ties with  her 
natural family are absolutely ijevered, 
there is another difficulty.  After mar­
riage, she will go to another family 
altogether and her ties with the adopt­
ing father and mother would also, to 
a vary  great  extent,  be  severed. 
Therefore,  adoption of a  daughter 
does not at all seem to be desirable 
except in places where it is common 
or where it is recognised or  where 
people seem to think that the adop­
tion of a daughter is necessary.  But

then the law that we are making is for 
the whole country. Therefore, accord­
ing to the customs prevalent in cer­
tain parts of the country where the 
adoption of a daughter is permitted, 
difficulty might be created which, to a 
certain extent, may be insurmount­
able.

Then there is another provision, and 
that is about the consent of both the 
husband and wife before adoption can 
take place.  In regard to this,  my 
submission, as has been pointed  out 
by some hon. Members who spoke be­
fore me, is that if there is judicial 
separation between husband and wife, 
—although it may not be followed by 
divorce—to insist upon the consent of 
the wife also at the time of adoption 
by the husband, might create difficulty; 
and if a person is a believer in the 
doctrine of spiritual benefit, that man 
might also be deprived of that spiri­
tual benefit.

There is another point and that is 
about the giving of the child in adop­
tion,  I entirely agree with my hon. 
friend, Shri Tek Chand that this right 
should not be given to the guardian 
or any other person; it should not be 
given even to the wife.  The  right 
should be given only  to  the  father 
because, after the father’s death, if 
he was a believer in the doctrine of 
spiritual benefit, he is the person who 
is going to be deprived of that benefit 
by being deprived of the oblations and 
pindas that he was entitled to receive 
from his son.  Therefore, to give this 
right to the guardian, I think,  would 
go against the law.  It should be left 
to the father alone whether he will 
deprive himself of that right or not. 
If he is not a believer in  spiritual 
benefit, the matter is quite different. 
Or, if he has more sons, then also, the 
matter is different; he may give one 
son in adoption.  But if he is the only 
son left, .then, to leave it to the guar­
dian would be depriving that person 
of the spiritual benefit to which he 
was entitled by his having a son.

The hon. Minister has failed to men­
tion whether aij only  son  can  be 
adopted or not because under the law
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as it is at present, an only son cannot 
be given or taken in adoption.  He 
has not mentioned about it.

There is another aspect as regards 
the adoption of a boy. (Interruption). 
The Minister has not provided as to 
the right of inheritance of the  boy 
who is adopted.  For instance, as the 
law as it is administered at present 
is, it is provided that an adopted son 
does not succeed collaterally; he only 
succeeds to the adoptive father, the 
adoptive grandfather and his  Uneal 
ascendants.  The hon. Minister  has 
not said  anything  about this as to 
whether he would be entitled or not 
entitled to collateral succession.  The 
provision in the Bill definitely  says 
that he will be just like a son.  If by 
that it is intended to include collate­
ral succession also it is quite different. 
But, the law, as it is administered at 
present,  provides  that although  he 
will be just like a natural son to the 
adoptive father, still he will not have 
collateral succession.

Then, another point..........

Mr. Deputy-Speaker:  Perhaps, that

hâ; been exhausted,

Shri Mulchand Dube: One minute. 

Sir.

Another objection that was  raiŝ 
by my hon. friend was about the di­
vesting of toe property of a minor son 
in the event of his being  given  in 
adoption  the guardian and not by 
the natural father.  In regard to this, 
my submission is that there is  cer­
tainly a provision in the Bill  that if 
any property Is vested in  him,  the 
adopted child will not be divested of 
that property by  the  mere  fact  of 
adoption.  That objection is, to a cer­
tain extont, met.  Then, there was a 
furth2r objection and that was that he 
might be deprived of some expectancy. 
That is rather a remote contingency 
and I do not think it calls for much 
comment.  If provision is made thâ 
the boy î not to be deprived of the 
estate that has vested in him merely

by the fact of his  adoption—even 
though he goes into another family— 
that, I think, is sufficient protection so 
far as the boy is concerned.

An objection was made by one o| the 
hon. Members that  with  regard to 
main̂ nance, charge is not provided 
on the property.  It is provided that 
the maintenance will not be a charge 
on the property unless and imtil it is 
declared by a court of law.  That is 
the law at present.  Therefore, so far 
as that aspect of the question is con­
cerned, the provision in  the  Bill is 
quite satisfactoiy and does not call for 
any criticism.

Shrimati Jayashri (Bombay—Subur­
ban): Mr. Deputy-Speaker, Sir, I am 
thankful to  you for givirig  me this 
opportunity to speak.

Mr. Deputy-Speaker:  But only ten
minutes.

Shrimati Jayashri: I heartily cong­
ratulate the hon. Minister for bring­
ing in this legislation and  fulfilling 
the. assurance that he gave me  last 
May when I had brought in a similar 
Adoption Bill.  I am glad to say that 
he has incorporated many of the pro­
visions which I had in mind.

Mapy of the hon. Members  have 
taken a different point of view when 
they said that they view this adoption 
law from the religious point of view 
or the secular point of view.  But, I 
view it from a humanitarian point of 
view.  I lay stress on love.  The adop­
tion law should rest on the plank of 
love and then only can we give bene­
fit to society.  We at present know 
the immense harrassment given to wo­
men and widows and how the child­
ren also suffer due to faulty adoption 
laws.  There is no gainsaying the fact 
that a change is necessary in our adop­
tion law.

My Bill also envisaged  that  W€ 
should have a right to adopt orphan 
children.  It is an anomalous position 
th ji children who are in need of pa­
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rental love should be left in the lurch. 
We want our law  to  protect  these 
children and to care for these child­
ren.  For that, there cannot be any 
better institution than a mother’s love. 
I am glad that we are going to incor­
porate in this Bill a provision for the 
adoption of those neglected children 
who are greatly in need of such love. 
I again take this opportunity to quote 
a passage from Statesman of May, 4,
1955.  It says:

“Six years ago, a new-born baby 
was foimd in a dustbin in  New 
Delhi.  A pretty  baby,  a  little 
girl, but only barely  alive.  She 
was rushed ofif to a hospital, will­
ing nurses first cleaned her of the 
filth from the dustbin and then 
she was given expert medical at­
tention.  The baby lived and was 
later quietly  adopted by a well- 
to-do couple who had no children 
of their own.”

Similary, when I had brought this 
Adoption Bill last May, I received a 
letter from Brig.  Bal  wherein  he 
said;

“I have come to understand that 
you have introduced a Bill in the 
Indian Parliament to codify and 
improve the existing law of adop­
tion amongst Hindus.  The present 
law does not permit the adoption 
of female children  on  religious 
grounds.  Only the male children 
are accepted for adoption.  I had 
adopted a daughter four years ago 
at her birth and have brought her 
up but I have not been able to get 
her accepted as my daughter. This 
is rather hard and heart-break­
ing.”

I am glad that the Minister has ac­
cepted this principle so that the girls 
will also be taken in for  adoption. 
The hon. Minister has explained that 
now that we have made changes in 
our Succession Laws also, it is neces­
sary that we make this provision.  If 
they want to give their property to a 
girl whome they mty adopt, we should 
not stand in the Way and prevent them

by law from exercising this right.  I 
agree that there should be some pro­
per investigation before giving a child 
in adoption.  The hon. Members op- 
possed the idea of adoption of girls. 
There may be some mischief by men 
adopting a girL  But, here I expect 
that our courts will take proper care 
and investigate into the circumstances 
before the girls are given in adop­
tion.

I am glad that We have incorporated 
one clause from the British- Law that 
there should be difference of 21 years 
between a male and the female child 
to be adopted or between the female 
and the male child to  be  adopted. 
At present, some hon. Members said, 
that a girl of 15 was entitled to adopt 
according to the present law, a man 
of 50 years.  There is this great dis­
parity.  It is very necessary that we 
should see that there is this difference 
in age.  In the U.K. law, it is provid­
ed that the adoption order shall not 
be made in respect of an infant who 
is a female in favour of a sole appli­
cant who is a male unless the court is 
satisfied that there are special  cir­
cumstances which justify, as an  ex­
ceptional measure, tiie making of an 
adoption order.  We also expect that 
the courts will investigate before the 
girl is given in adoption.

As I said, love should be the main 
idea for taking a child in adoption. 
It is very necessary that the wife’s 
consent should be there.  After all 
the child is coming into the family 
and the mother should feel the love 
for the child.  It is very essential that 
the wife’s consent should be there. All 
these years, I am sorry to say that 
the wife had no voice in the adoption 
laws and I am glad that we have re­
moved this lacuna and given the right 
to women also to have a say in this 
matter.  We have heard from Pandit 
Thakur Das Bhargava that these adop­
tion laws cannot be changed by this 
Parliament.  I am rather surprised at 
this.  Shri Nand Lai Sharma also has 
said that these are shastriya laws and 
it is not proper for us to change them.
I would ask them this question. Here, 
the hon. Members are elected by the
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people.  Have they no right to make 
laws.  The Parliament is the present 
maker of laws;  these  are  shastriya 
laws.  It can improve on  the  laws 
which have already been made.  Oxir 
Hindu Law is djmamic; it is not sta­
tic.  It is progressive.  We want that 
cxir laws also should be progressive.

One word about̂ the maintenance. 
Shri Tek Chand and Shri Nand Lai 
Sharma have also said this.  Here it 
says that a Hindu wife shall be enti- • 
tied to live separately from her hus­
band  without  forfeiting  her  clami
to maintenance..........Then so  many
grounds are given. If he had only said 
that she is entitled to  this  on  the 
grounds given in the Hindu Marriage 
Act, then it would have been better. 
Here, he again says: “if there is any 
other cause justifying her living sepa­
rately.”  This is rather too broad.

I would like to draw the attention 
of the hon. Members to the mainten­
ance question. It is about the mainte­
nance of the widowed daughter-in-law. 
We get letters from women who are 
suffering because of the present Hindu 
Law.  If the father-in-law does not 
want to bequeath any property to the 
daughter-in-law, he wills it away in 
the name of his own wife and the 
surviving diildren and the widowed 
daughter-in-law is left in the lurch. 
I hope tiiat proper provisions will be 
made in this Bill to see that there is 
some maintenance for such  people. 
Sir, I support this Bin.

Pandtt K. C. Sharma:  At the fag
end of the day, I have this opportuni­
ty and I am grateful  therefor.  My 
view about this law is this.  It was 
the peculiarity of the Hindu system. 
I do not find the provision for adoption 
in any olher system of law in the sense 
in which it is found here.  By  this 
procedure, a child bom in some family 
is taken in a family and is regarded 
throû the co-operation of the law, 
as a son or daughter bom o the adopt­
ing parents.  The fundamental point 
about it was this.  According to the

religious scriptxires of the Hindus, a 
sonless father would not get into the 
heavens.  My objection to the provi­
sion of adoption at all is this.  It does 
not matter whether it is I girl or a 
boy. It is more or less an  archaic 
conception.  It  pre-supposes  two 
things: there is a heaven, a world be­
yond this world, much more interest­
ing, where it is all joy and everything 
good. Therefore, it was necessary that 
one should go there.  It pre-supposes 
a longing in contra-distinction to the 
dis-satisfaction and  discontent  and 
lack of joy in this world.  The result 
of this psychology was that the people 
were sloth, idle and disinclined to do 
their jobs well and to build the world 
so that there mî t be more joy and 
more convenience, so that there may 
be better living in the world in which 
they are bom and from which they 
have to pass off.  My contention is 
that the world of Gods, the world of 
joy and the world where everything 
was good and happy, has gone  for 
ever.  To put it in a great writer’s 
words, “The Kingdom of God is dead 
and our Kingdom is prison”.  There­
fore, if the present conception is that 
the man is destined to build anew, 
that he has the  capacity to build a 
new world and to make .a better world, 
this conception of Hindu law does not 
hold good.

The second point is, it being  un­
necessary, then, it is useless to put it 
in a way which the original idea does 
not allow.  The original idea of Hindu 
adoption was that the father would 
adopt the child because he leaves his 
son behind him to perform the reli­
gious  duties so  that he may go to 
Heaven.  The second conception was 
that his continuance of the thread of 
his race, so far as his part of the duty 
was concerned, was safe and sure.

Now, this idea of continuance of the 
thread of race does not hold  good, 
because the idea of race itself has been 
exploded.  There  is  nobody  who 
thinks now as **I belong to this racc. 
this community oj that class or this 
family” and so on.  People think that 
man is man and he has to find his way
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out as a man.  He has to build the 
destiny of the man and not the desti­
ny of a family, race lor caste.  These 
are exploded conceptions.  They  d̂ 
not hpld good now.  Therefore,  my 
objection to this adoption law is this. 
In all newly-buOt communities, there 
is a tendency, just in a  shaking or 
transitory way, to hide things or fear 
the consequ&nces.  You look to the 
future, yet, you fear the consequences 
of building that future.  The building 
of the future is  irksome.  Therefore, 
one looks back and becomes  archaic 
in thought which is irksome, and this 
archaism is manifested in many way*.

Take, for instance, language.  Sup­
pose we take two big  words  fronr 
Sanskrit; but we fear to take up be­
cause we are afraid of  them.  And 
also, we fear to take up  the  easy 
words that are spoken in the villages. 
What is this?  There is also the fear 
to go and mix with the common man 
and take repose in the old.  If you 
analyse this phenomenon, it comes to 
the same thing.  The child is going 
to the school, along the street A beai 
dances and the child fears it and he 
goes into the lap of the mother.  This 
mother is archaic ̂ d has the concep­
tion of the old scriptures.  Bat they 
do not fit in with the society, with the 
commimity, with the phenomenon and 
the conditions of the socialistic pic­
ture that is going to build for us r 
new world.  Therefore, so far as Uie 
psychology  and  the  psychological 
bearing of this law is concerned, it 
will act, so far as it can, as an impe­
diment to the progress of the com­
munity.  It will stand in the way of 
building a new world.  This is my 
objection.

I have another  objection on  the 
legalistic principle. This conception of 
having bom and having found a place 
to live and following the principles 
of religious duties and continuance ol 
the race does not  fit in  witli  the 
modern conception of society or the 
modem conception of law.

Then, I come to the utility point 
My hon. friend, the Lady  Member, 
says it is based on love, affection and 
attachment  Of course,  these  are

human sentiments and they are good 
qualities.  After all,  the society  is 
based on them.  But, why should you 
not take to the modem scientific way 
of doing things?  You pick up a child 
from a hospital, make a will in his 
favour and regard him as your son. 
Why should you have this sort of old 
conception?  Why should you not say 
good-bye to it?  If it remains, let it 
remain.  Do not  take  notice of it 
There would be old people and reac­
tion  ̂people.  Do not take notice of 
those who drive you back from your 
progress.  This class of people  will 
always remain; they are in the society; 
they are represented in the interna­
tional field also.  Let them have their 
own old routine way of doing things; 
why give it a shade?  The modem 
structure of society and the vision of 
the future do not permit it to remain 
any longer.  It is useless; it is petri­
fying it has no meaning whatsoever. 
Therefore, I beg to say that it  does 
not fit in with the modem conception 
of law.  It has no utility. If you want 
to adop̂ you can take a child and 
make a will in this favour.  There is 
no necessity for this sort of old laws.

The old conception was that conti­
nuance of the race was the duty of the 
father and mother was  attached to 
the father.  Now, the mother also is a 
consenting party.  Under no system of 
law, the mother is responsible for thr 
continuance- of the race.  It is always 
the male that gives the child and not 
the female.  The female is a passive 
partner.  Therefore, even biologically 
it is unacceptable.  Make a law on 
some scientific basis.  This law has no 
science behind it

When you want to adopt a son, you 
can do it in any form. Forms do not 
matter now; you should look  only 
into the substance. I have seen many 
cases, myself; nobody bothers to put 
the child on the  lap of the  father 
and  the father  saying, “He  is my 
child” and so on. Nobody takes the 
child and gives it to the man  who 
adopts.  Nobody bothers about it; no 
judge bothers about it because jû es 
are sensible people.  These formali­
ties have no meaning. I do not bother
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about a male being adopted or a fe­
male being adopted.  My objection is 
that it is unnecessary and unscienti­
fic.  Even from the old  view-point, 
it has no  meaning. From the  new 
scientific view-point, it is useless.

About maintenance, I will say one 
word.  The hon. Minister has put in 
the words “for any other cause”.  I 
would Uke him to explain  what he 
means by “any other cause”.  Again, 
there is one little objection to  the 
words “desertion by the  husband” 
in clause 18. I would particularly like 
desertion to be  defined, because  it 
is too  vague and  unspecific.  It is 
much better in matters like this that 
specific  provision is  made so  that 
there may not be any difficulty in the 
way of a poor woman claiming main­
tenance.

Shri Raghavachari  (Penukonda): 
Sir, I rise to express what I feel about 
this Bill.  I very much wish I could 
have  wholeheartedly  congratulated 
the Minister, but I am sorry I could 
not do it.

My support is qualified  because I 
want to take a very realistic and dis­
interested view which the  Minister 
calls for.  It is true that we  have 
passed the Hindu  Succession  Act. 
Certain rights  and  responsibilities 
have been created by that law.  The 
law of adoption and other sections of 
the Hindu Law must certainly  con­
form to the rights and responsibili­
ties created there.  Still to  support 
this Bill, going back to the old texts, 
as the  Minister  attempted at  one 
stage to do, by quoting even Rama- 
yana, does not seem to be the proper 
way of looking at the question. You 
cannot take a piece of Shastra  and 
quote it because it suits you.  You 
cannot disregard many other taxets 
which are  certainly  opposed to it. 
The better thing would be to take a 
realistic view of things as the society 
stands today.  If you want to take a 
secular view or a realistic view, then, 
the Minister is well come to do that. 
The whole theory of adoption or the 
fiction of having  children is  based 
more upon religious beliefs as  also 
on the secular  urges, that is,  the

affection of the people. No  person, 
may be a man or a woman, or both 
of them, would feel  happy  unless 
they have something on which they 
can centre all their affection.  That 
is  the  foundation  of  the  two 
coming together.  The  father  who 
believes in the Shastras may think 
that  he  has  a  future  assured 
because the son wiU give him pinda 
and the mother also may think the 
same way.  That belief is also  the 
foundation of this fiction.  For  the 
Minister to take a realistic  view of 
things, or a disinterested view of so­
ciety as it is, and  frame a  law of 
adoption and  then say, I am  not 
affecting  your  religious  sentiments, 
is not correct.  If you wish to follow 
the religious belief, it is not said that 
a daughter could be adopted, because 
she cannot give pinda. Does it  not 
also appear clear to us that many a 
man adopts a daughter or brings up 
a foster child and he gives all  his 
affection to it?  It may not have been 
taken in adoption at all; but still it 
gives satisfaction. If you wish to take 
that view, let us not say, I have the 
basis of the Shastras to this Bin. I am 
at one with the  Minister  that  we 
should take a realistic view and satis­
fy the human nature to  fondle and 
shower all their  affections.  That 
urge should be  satisfied.  Therefore, 
his argument that  religious-minded 
people also are not affected; that he 
is not  compelling  them to  forego 
anything, to my mind looks not to be 
perfectly correct; because the religious 
view was that a man will take a son 
in adoption to gîe him pinda  and 
save him from this or that naraka, 
as our friend stated quoting the shas­
tras, why the word putra is used. So, 
you quote this shastra  for putra; 
when the word putri is also used may 
I ask whether she  also  saves  him 
from this or that naraka. One might 
put*that question, it is not frivolous. 
Nevertheless, as I said, human nature 
would  not be satisfied unless it has 
some one on whom to  bestow  its 
affection.  So, let us grant it.

The old law was that there  was 
some difference between the status of 
a man and a woman, and it was the 
man who could  adopt or  authorise
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his wife to adopt, or it there  were 
more than one wife authorise a par­
ticular wife to adopt.  All that was 
his right, and now you want equal 
rights.  Have you preserved that? I 
read the speech of the Law Minister 
in the other House.  He was at pains 
to say that he has not affected this 
right of the man at all, that it is still 
open to him to take a child in adop­
tion as he wants if he has belief in 
the shastras.  But I would ask  this 
question. You have now provided that 
a minor cannot adopt.  Is he a Hindu, 
is he not? Can he not have faith and 
belief in the shastras. Supposing he 
has to die before majority. According 
to the'new Law he cannot adopt be­
cause he is a minor.  You have de­
prived Hindus up to 18 years of the 
right of  adoption.  Have you  not 
thereby affected their right of adop­
tion according to their  belief, and 
why do you say that you have  not 
prevented anybody?  To my mind it 
seems, there is that difficulty.

Then again, supposing a  man has 
attained majority, and he is married. 
He has no children. He has  taken 
more than one wife, all in the hope 
that he will have a child, and  still 
he has failed to have that  consola­
tion.  Then he wants to adopt. What 
is it that you have now  provided? 
He must obtain the consent of  his 
wife or wives,  I perfectly agree that 
any adoption taken by one  partner 
without the consent of the other par­
tner may be unhappy.  In most cEises 
it is a most desirable condition. But 
supposing the wîe says she does not 
consent, can he adopt?  He  cannot 
under your law.  In the modem con­
ditions it might be that the woman 
he has taken as his wife may  not 
share his belief.  She may say:  “If 
you die, the property will come to 
me.  Why are you bothered  about 
the child?  I will not give you  my 
consent.” What is to happen?  Have 
you not in these circumstances  de­
nied the right of adoption to a Hindu 
with the old belief.  I am only point­
ing out that the tall claim that the 
minister has not affected the rights 
and the exercise of the  rights  of 
people of old religious belief  by this 
law is not correct.

You have provided that this is a 
•secular law.  Himian nature  wants 
a child to be adopted. I have no ob­
jection.  But you have  under  the 
Succession Act created rights in pro­
perty to women and men in  equal 
shares, and now I cannot imderstand 
the restrictions placed upon  ̂adop­
ting  person or  the  circumstances 
under which alone adoption can take 
place.  For instance you have  said 
that when a man has got a son or a 
son’s son or son’s son’s son, he can­
not adopt.  Many friends  have al­
ready pointed out that the property 
can be disposed of by the  adopting 
father.  So, he can adopt a son  to 
leave him nothing.  That is the law 
that you have provided.  Therefore, 
when he can dispose of his property 
as he pleases and can  still  adopt, 
what is the meaning of your placing 
a restraint on him stating that if he 
has a son he cannot adopt  another 
son. If he has a son, he can adopt a 
daughter but not another son.

Pandit Thakur Das Bhargava: If
4ie has got a son, still he can adopt a 
daughter.

Shii Râhavachari: He can  cer­
tainly adopt a daughter. To that ex­
tent, I am not bothered.. Why should 
a man with a son be  permitted to 
adopt a daughter?  Let him  have 
another child.  Parents  can  have 
more than one child, daughters and 
sons, and they can love everyone of 
them, and provide also for everyone 
of them.

To my mind, the existence of a son 
or son’s son or son’s son’s son or a 
daughter or any other circumstance 
must not stand in the way of an in­
dividual  exercising his  rights  to 
adopt, he must be free to do so. But 
you have not stuck to it throughout 
You say that if a father has got a 
son, he cannot adopt.  Suppose I have 
a very wicked son, or a son who is 
a most undesirable fellow, why should 
I not adopt?

Mr. Deputy-Speaker; God forbid.

Shri Pataskar: That will be a de­
terrent to adopting another son.
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Shri Raghavachaii:  For my part,

I have been blessed with good child­
ren.  Supposing a parent has got a 
very bad son, yet he is prohibited to 
adopt another son.

Shri Pataskar:  He does it at  his
own risk.

Shri Raghavachari:  What  is  the
risk here?  What I am objecting to 
is this.  When the property can be 
dealt with by a man as he pleases, 
why are you bothered about it he has 
already a son, are you bothered that 
the property must be safeguraded for 
that son?  Otherwise why do  you 
prevent that man from adopting ano­
ther son?

Suppose you  prevent  me  from 
adopting another spn, because I have 
a son, desirable or undesirable; I can 
certainly disinherit my son, and there 
will be nothing left for him.  So, 
what is the purpose you have in view 
when you say that if I have a  son 
living.  I must not adopt another? 
it because I have  some  person  on 
whom I can place my affection? If so 
then, why should I be permitted to 
adopt a daughter?  That  argimient 
will cut it Thus, there is absolutely 
no consistency in these provisions.

Shri Nand Lai Sharma:  All hotch­
potch.

Shri Raghavachari:  On the whole,
it appears to me, more or less to be 
so. The Minister or those in autho­
rity must have thought *We shall do 
like this, we shall give equal rîts, 
and by so doing we shall go down in 
posterity as people who have  made 
this law’.  It is probably this feeling 
of vanity or this feeling of having 
started something revolutionary that 
is at the back of their mind.

So far as the  Hindu  Succession 
Bill was concerned, we had one whole 
week for. it, but when it comes to 
this Bill we firfd that the whole thing 
must be over in five hours, because 
the elections are coming, the House 
is going out, and they want to have 
some, credit that they have  passed 
the law. Is that the way of making a

law?  Is that the way of making a 
hotch-potch of a branch of  Hindu 
law which has stood well the test of 
ages?  Some hon. friends were point­
ing out the absence of some Select 
Committee consisting of lawyers, non­
lawyers and so on.  I am not con­
cerned with that, but what I am ob­
jecting to is the hurry with  which 
the whole thing is being done. There 
.is no scientific basis behind it, and 
that is why all this criticism has come 
about.

I also feel that there is no use in 
wasting our lungs over this matter 
in urging many points as other hon. 
friends have so laboriously and with 
considerable care and attention point­
ed out, regarding the absiirdities bet­
ween one section and the other.

For instance, it is provided that the 
consent of the wife is necessary be­
fore adoption can be made by  the 
father.  If there are more wives than 
one, then the consent of all the wives 
is necessary.  But, according to the 
same law, the seniormost wife is the 
mother, and all the other wives be­
come step-mothers; yet these step­
mothers’ consent must be taken?

Shrimati Sushma Sen:  But there
should not be more than one wife.

Shri Raghavactaari:  Let us look at 
the situation as it is.  There are any 
number of people who have  more 
than one wife.  What I am concern­
ed with is this.  Why do you insist 
that the consent of all the wives is 
necessary, when all but one of them 
are going to be step-mothers?  That 
looks rather strange to me.  I can­
not understand it.  Again, it looks to 
me that one portion of the Bill IM 
absolutely inconsistent with another.

I only feel that ev«n taking a most 
realistic view, they should have per­
mitted every man to adopt a daugh­
ter or a son or any number of child­
ren as one pleases.

There is one other thing mention­
ed.  It is said under clause 13 êxcept 
when there has been some  agree­
ment to the contrary*.  I am unable



2939 Hindu Adoptions  13 DECEMBER 1956 and Maintenance Bill 2940

to understand the scope of this. What 
is the contract?  Can there be a con­
tract restraining powers of alienation? 
Such a contract cannot  be possible. 
The hî ideal kept before the Minis­
ter of Legal Affairs or Government 
that litigation will be avoided by this 
Law is, I am afraid, not going to be 
realised. In fact, more litigation may 
be created by this Law.  I am a law­
yer; I  belong to that  tribe.  They 
may prosper.

Mr. Deputy-Speaker: It is not a hill 
tribe, but an urban tribe.

Shri Rajrhavachari: Therefore, liti­
gation will not be reduced.  On the 
contrary, I am afraid that more liti­
gation will result.  Also more  un­
happiness niight result, because it is 
not the purpose that you keep be­
fore yourself that will determine it. 
but how the society applies the provi­
sions of the Act and works it  that 
matters.  These provisions are  sure 
to create confusion.

So far as maintenance law is con­
cerned, generally it seems to be all 
right.  In fact, clause after clause is 
a summary of the existing law. But 
many people who go  back to  the 
shastras  simply  depened  upon the ‘ 
shastras and  do  not  depend on the 
law as it is being enforced in  the 
country.

I have not got much to say against 
the set-up of the maintenance law 
except to mention that  there  also 
vague words are used which might 
lead  to a  lot  of  litigation  of 
ĥappy results.  So long as there 
is a restriction or an  inconvenience 
that compels them to adjust to each 
other and then live together, it is all 
right.  But if you provide them with 
more facilities to go away and sepa­
rate, any little  cause of  irritation 
might result in separation, separate 
residence, separate maintenance and 
so on. This way leads to confusion.

It is also said that the  daughters 
also nee<J not have been compelled 
to provide for the maintenance of the 
parents. Legally, the  difficulty  is

whether she will be in a position to 
immediately provide for the parents. 
She need be compelled to do il. An 
affectionate daughter always provid­
es for parents who are in need. She 
will  even  go  and  beg  her  hus­
band to provide something for them. 
Human nature and human relations 
go far beyond your law.  But  the 
thing is that you have used often­
times, even in the present mainten­
ance provision, language which, I am 
afraid, will lead to more litigation, 
more unhappiness, more  separation 
and more ccmfusion.

Even in regard to these  ŝ arate 
residences and maintenance cases, I 
wish there was some kind of a pro­
vision for arbitration, in the first in­
stance.  After all it will be unplea­
sant for the courts to decide all these 
things.  So these may be  adjusted 
in camera.  It might be asked, what 
prevents  arbitration?  I would say 
that it is better to have some provi­
sion as we have done in the case of 
the marriage and divorce  laws and 
other places.  In the first  instance, 
the court will try to adjust matters 
amicably by arbitration with the aid 
of  some  gentleman.  This  arrange­
ment will certainly work for smoo­
thness in society.

Therefore, though the law is  ap­
pealing from the secular aspect, really 
the religious aspect of it is not only 
neglected but, I feel, even thwarted. 
Let us not make that tall claim that 
this is a law that we have conceiv­
ed  which will  be  successful  all 
through.  I am sure a time will come 
when amendment after  amendment 
will have to be brought if this law 
is to work; otherwise, it would not 
work.

Shrimati Rena Chakravartty (Basi- 
hat):  Mr.  Deputy-Speaker,  Sir,  I
just want to say a few words about 
this Bill.  I think the most important 
part is the maintenance part of this 
Bill because that will really  affect 
the vast masses of women who might 
be unfortunate to fall imder clause 
18 (2) or for certain reasons may not 
be able to stay with the husband or 
the husband’s family and, therefore 
the question of maintenance  comes 
up.  There are also those women who
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will be left helpless because she may 
be a widow or she may be any other 
member of the family without eco­
nomic independence.  She will have 
to depend on the maintenance which 
may be granted to her.

I think this maintenance is  very 
essential and is  correlated  to  the 
other parts of the Hindu Code Bills 
which we have passed one after the 
other.  I do not claim that this Bill 
is a perfect one.  It is true also that 
this Maintenance and Adoption Bill 
has been in one form or another be­
fore the country for many years. I 
feel happy that this clause 18(2) has 
been added.  The reason for it is this. 
Even when we passed  the  Hindu 
Marriage Bill, and prior to that the 
Special Marriage Bill we had always 
stated that although we recognise the 
need for divorce, we are not happy 
about it and it is a situation in which 
we would not like any woman to be 
put and therefore we would like that 
there should be some effort at re­
conciliation up to the last minute. In 
that way, I agree with Shri Raghava- 
chari when he says that there should 
be efforts at  reconciliation. As far 
as I remember, there was some such 
clause also put into the Hindu Mar­
riage Bill.  Either by  rules  or by 
some other method that may be ad­
ded.  But I do feel that often  our 
women do not  want to go in  for 
divorce.  Even when they find it ab­
solutely imbearable to live with the 
husband, they. want to live separa­
tely.  The question of children comes 
up, the question of social ostractism 
comes up and our own feelings about 
it come up and we do not want to go 
in for divorce.  Therefore, this ques­
tion is again  linked up  with  the 
question of how she will  maintain 
hereself.  There is alimony when you 
go in for divorce but if you do not go 
in for divorce then there is no other 
way.  Therefore, I personally  wel­
come this clause 18(2).

I have not been able to follow why 
it should be so much criticised. Those 
very friends of ours here who were 
very  much  against  divorce  and 
rightly too pointed out the evil eff­

ects of that for the children and the 
family are so much against the giving 
of maintenance when the wife lives 
separately  from the  husband.  ‘If 
there is any other cause  justifying 
her living separately,’ that point has 
come in for criticism.  I would like 
the hon. Minister to explain that.

Then, I personnaly  feel  that  the 
word ‘unchaste’ should not be there. 
I have said at every point of  time 
that this word should not be there 
and it should be provided by some 
other word or by some other clause 
which can very definitely point out 
exactly what is meant.  The  word 
‘unchaste’ is one which can be used 
in a flippant manner. In our society 
it is a thing which is used if  any 
woman lives alone, away from her 
husband.  I do not like this  word 
‘unchaste’.

I am glad about clause 17.

The hon. Minister said that under 
the Hindu law as it stands the father 
in-law is not liable to maintain the 
daughter-in-law.  I do  not  know 
very much of law.  My idea was that 
it did say that he is liable but he says 
it did not.  If that is so, this is very 
. important.  As a matter of  fact, I 
wanted to know why 19 (2) is like 
this:

“Any  obligation  under  sub­
section (1) shall not be enforce­
able  if  the  father-in-law  has 
not the means to do so from any 
coparcenary property in his pos­
session out of which the daugh­
ter-in-law  has not  obtained  a 
share, and any such  obligation 
shall cease on the remarriage of 
the daughter-in-law.”

Why I raise this question is that 
when we go to the countryside—es­
pecially in my constituency—we see 
a large number of widows.  Those 
widows are absolutely left homeless 
and certainly propertyless, with  no 
means of subsistence, not  even  a 
man to look after her or give her a 
shelter.  Among  the  peasantry  at 
least,  the  normal  practice  is that 
the  daughter-in-law  stays  within
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the family.  Unless the father-in-law 
inherits so much of the coparcenary 
property that he will be capable of 
maintaining her daughter-in-law, he 
will not help the  daughter-in-law. 
That is  ̂thing which I  personally 
cannot support.

Regarding the question of mainte­
nance of aged parents. I could  not 
quite follow  what  my hon.  friend. 
Pandit Bhargava said. He has  said 
that in Punjab it was almost below 
the prestigê of a family if the daugh­
ter maintained the  parents. It  has 
been so that daughter had never had 
the ability to earn or look after the 
parents.  That is quite true. But at 
least as far as our parte go, we do 
see that there are  many  families 
which are being maintained on the 
earnings of the daughter̂  We  may 
or may not like it; that is  another 
matter.  The fact remains. She is the 
earning member.  When we ask for 
equality, it is only right that, where 
we are capable of looking after our 
parente, if the brothers have no em­
ployment,—that is the  case  with 
hundred of middle-clafs  families— 
we should take upon ourselves  the 
onus of looking after our  parente. 
That, I think, is a new  conception 
which is evolving as  women  are 
entering into the new fields.

Pandit Thakar ̂ as Bhargava:  In
that case, the daughter’s son should 
also be regarded as a dependent

Shrimati Reno Chakravartty:  That 
is quite true.  With these few words 
on maintenance, I welcome this part.

Then, regarding adoption, of course, 
I do not know scriptures nor am 1 
going into the whole question of ite 
conception.  At one time people usea 
to talk of taking only sons. But, I do 
know of  many  cases  personally, 
where daughters have  come to be 
adopted by the husband and the wife. 
There are such cases.  They  say: 
“What are we to  do?* We  cannor 
give her the legal rights  over  our 
property unless we will it.” They can 
will it.  Then, why have this fiction 
of adoption?  There is no such m-

tricate adoption law as we have in 
the Hindu Law.  Or, there is no ins­
titution as the joint family or the co­
parcenary idea of property.  'Because 
we still have this joint family, cer­
tain legal abilities are given for the 
adoption of daughters and sons. That 
is why, I want to welcome this BilL 
It does give the right to adopt daû- 
ters.

Why do we adopt sons or daugh­
ters? It is the desire of people who 
have no children. Some times it is ttie 
desire of people who have  already 
sons or daughters and yet they want 
to adopt some children.  Personally, 
I would have no objection to  give 
the right of adoption even to those 
who have children. Then, there is this 
question again.  May be, certain peo­
ple want to circumvent and deny to 
give the rightful share to a son or a 
daughter  whom they  may  dislike. 
Especially, there may be the cases of 
step-children, etc.  All these pointe 
may come up.  That is why I think 
these  restricticHis  had  been  made. 
Personally, I would have no objection 
to give them the right of adoption.

One small point and I have done.
I  do  not  want  to  answer  the 
many pointe raised by Shri Nand 
Lai  Sharma.  Obviously,  he  and 
I  differ  so  fundamentally  that 
there is no point in answering him.

But this question has been raised 
by Shrimati Jayashri, namely, that a 
15-year old daughter should not be 
adopted because there may be chan­
ces that a 36-year old man may, for 
certain other ignoble reasons, adopt 
her.  I feel that there may be only a 
couple of people who may have very 
bad reasons for doing  so.  If  such 
bad reasons are there, there should 
be similar bad  reasons  even  for 
adopting a son. So, I think that it is 
not right to raise such questions es­
pecially in the principle of adoption. 
After all, it is a very small number 
of people who come in for adoption, 
and in that sphere, I think it is best, 
that we depend on the natural ties of 
affection and on the good sense  of
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therpeople.  So, we should allow up 
to the age of 15 . the right of the hus­
band or wife to adopt a son or daugh- 
terof they, so desire.

1 welcome this Bill; I feel that this 
is the first time that the daughters 
ane allowed. to be adopted. and it ia 
only right that it should be so. With 
these words, I close.

]>epiity<*Sp«iktr: There  are
about five or six hon. Members who 
are anxious to speak.  We had fixed 
six hours and a demand was  made 
that the time may be  extended.  1 
would like to know the pleasure of 
the House as to  whether the  time 
should be extended.

Same Bta. Mtmĥrs: Yes, yes.

Shriinatl Renii Chakravartty: Have 
we finished six hours?

Mci  DepatŷSpeaker: We  l̂ ve
taken about four hours so far.  Then 
we have to take up the clause-by- 
clause stage also.

SfaHmati  Bienu  Chakravartty: 
There are not many amendments.

Mr. Depaty-Spcaker: There  are
some amendments. There are four or 
five Members who are  anxious to 
speak.  Is it the desire of the House 
that they should  be  accommodated 
tomorrow?

Shd V. P. Nayar: (Chirayiukil):
There must be  chances  for  swan­

songs.

Psndit.Thakur Das Bbargava: The
time originally allotted may be res­

tored.

Mr.  Deputy-Sp̂ er:  Originally,
was ten hours.  That will • be  too 
much.  Subsequently, we reduced it 
to six hours.  So far as I can think, 
an hour’s extension would be suffi­

cient

Shri G. H. Deshpande (Nasik Cen­
tral):  Two hours at least.

Mr. DeputŷSpeaker: U,  in  the
meanwhile, new speakers come up, 
we may not be able to accommodate 

all of them.

Shrimati Sushama Sen:  How long
will the Minister take for his reply?

Sliri Pata&ar:  I think we should
not extend it beyond an hour.

Mr, Deputy-Speaker:  We wiU try
to accommodate four or five Members. 
An hour more will be given to them, 
and then the hon. Minister wiU reply.

BUSINESS ADVISORY COMMITTEE 

Forty-sixth Report

Fapdtt Thakur Das Bhargava (Gur- 
gaon):  Sir* I beg to  present  the
Forty-sixth Report of  the  Business 
Advisory Committee.

18-03 hrs.

The Lok Sahha then adjourned till 
Eleven of the Clock on  Friday, the 
14th December, 1956.




