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Dr. Lanka Sundaram (Visakhapat-
mam): May I also draw your
;attention to the statement made by
“the Prime Minister agreeing to a full
dress debate on foreign affairs? U
‘bélieve that in the Business Advisory
«Committee time was found available
‘for this.

‘Mr. Deputy-Speaker: After the
:Estate Duty Bill is over.

Shri K. K, Basu: Actudlly the Pre-
ventive Detention Act is going to he
over by December. They undertook
to give an opportunity for discussion
within a year. Therefore I request
you, Sir, and the Leader of the House
to al'at two or three hours or one day
for  diawsion of that matier.

Shri Jawaharlal Nehru: He may get
in touch with the Home Minister. [
can hardly give any details.

Mr. Deputy-Speaker: Thre House will
now proceed with Legislative Busi-
ness.

' COMPANIES BILL

The Minister of Finance (Shei C. D.
Deshmukh): I beg to move for leave
to Introduce a Bill to consolidate and
amend the law relating to companies
and certain other associations.

Mr. Deputy-Speaker: The question
is:
“That leave be granted to intro-
duce a Bill to consolidate and
amend the law relating to com-

panies and certain other associa-
tions.”

The motion was adopted.

Shri C. D. Deshmukh: Sir, I intro-
duce the Bill,

ESTATE DUTY BILL—Contd.
Clause 2.— (Definitions)—Contd,

Mr. Deputy-Speaker: The House
will now proceed with the further
consideration of the Estate Duty Bill.
All the amendments that have already
been moved have been read out to the
House yesterday. Any hon, Member
in possession of the House? Yes; Mr.
Barman.

Shri Barman (North Bengal—Re-
served—Sch. Castes): Mr. Deputy
Speaker at the outset while supporting
the amendment of Mr. Bhagat, 1
should express my gratefulness to the
various sections of the House. Mr.
Bhagat's amendment introduces some
new element in the original amend-
ment,

Mr. Deputy-Speaker: Order, order.
We were on a particular amendment
relating to charitable endowments.
The hon. Finance Minister desires $o
make a statement to shorten the de-
bate.
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Shri N. C. Chatterjee (Hooghly): I
kope he will withdraw Mr. Bhagat's
amendment.

The Minister of Finance (Shri C. D.
Peghmukh): I did not think that our
attempt to define would lead to so
much discussion in the House. My
belief was based on the fact that there
was a similar verbiage in the Income-
tax Amendment Act that was passed.
I have listened very carefully to the
debate that has taken place for a day
and a half over my amendment and
the crop of amendments to which it
has given rise. I have come to the
conclusion that in view of the rela-
tive importance. of this clause it is
hardly worth while prolonging the de-
bate. It is with this object that I am
trying to make a suggestion.

As I pointed out. we are concerned
with deaths that take place within
two years and six months of a cer-
tain gift for a oublic or charitable
purpose having been made. Because.
gifts within six months as things
stand today in the clause. will not be
considered. no matter for what pur-
pose and gifts beyond two years are
not hit by anything in the Act. Statis-
tically, I do not think that the num-
ber of such deaths between this
period would be so great as to make
any difference either way. My argu-
ment has been that it does not really
matter because these gifts are only
within a stated period. Then. some-
body can retort, in that case. what
harm is done to the revenue if you
do not insist on the exclusion of
these things? The second reason
which weighed with me is this. By
tlre Explanation. we have allowed a
very large number of exceotions. We
have also allowed the inclusion of
women and children which. as 1 ex-
plained, is irrespective of any com-
munity. Then, there is this thorny
auestion whether community means
caste. There are many amendments
to that effect. I myself would be
averge to try to defilne this more
precisely. Therefore. that matter will
have to be left to the rulings of High
“Courts and there may be further con-
fusion. Taking a practical view of
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this question, without surrenaering
any of the principies waich mntiuenced.
me 1n proposing this defimtion. i think
I ought to withdraw that parucuar
portion which has any specific reteren~
ce to religious community. My diffi--
culty is, if I witharaw my amena--
ment, then, there will be no definition.
On the other hand. there are no other
amenaments which I can accept n-
their entirety. I was impressed by
the arguments of Mr. Tek Chand when-
he said that something ought to be
said as to whether the charities are-
for purposes within the country or
outside the country. For that also
we have an analogy in the recent
amendment of the Income-tax Act. I
believe therefore that to have a sort
of a parallel provision, we should.
add the words “within the territory
of India”. On the other hand. his
second amendment Includes some
modification of the words religious
worship or teaching and so on. As E
said, I have come to the conclusion
that we had better not make any re-
ference to this thorny issue here.
This is not the place for it. If it has
got to be fought out, let it be fought
out in a more spacious atmosphere
and not with reference to some inci-
dental reference to religious and cha-
ritable purposes. I  think the best
thing would be to define public ~harf~
table purpose as including relief of
the poor, education, medical relief and
advancement of any other object of”
general public utility within the terri-
tory of India, and leave matters there.
If the House will permit this eleventlr
hour amendment, which is a certain
amalgam of all the amendments that
have been introduced, then, we can
proceed with the other clauses.

Shri Jhunjhunwala (Bhagalpur Cen-
tral): In that case, would you take
away the Explanation also?

10 AM.

Shri N. C. Chatterjee: This is &
very sensible suggestion. That means,
practically the Select Committee’s re-
commendation is accepted with slight
modification. The House should jm-
mediately accept it so that we cam
proceed with the other clauses.
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8hri 8. 8. More (Sholapur): Sir, I
had submitted an amendment, No. 471
and the Minister for Finance was kind
enough to accept it at the initial
stage. The very fact that Mr. Chat-
terjee wio represents the Hindu Maha-
sabha has characterised the proposal

by the Finance Minister as sensible’

excited suspicion on our part and to
us it means that it is a reactionary
surrender on the part of the Govern-
ment to the reactionary elements from
their own party.

Shri N, C. Chatterjee: Sir, I object
to the word reactionary.

Shri 8. S. More: It is not unparlia-
‘mentary. My submission is......

Shri A, P. Sinha (Muzaffarpur East):
There is no reactionary element in
the Congress Party. He may be a
reactionary.

Shri S. S. More:...... In that case, I
will have to stick to my guns and
press for any amendment, whatever
the consequences which may Yollow
and that I may be given an opportu-
mity to state my ‘reasons.

Some Hon. Members: No, no,

Mr. Deputy-Speaker:’ I believe the
hon. Member has already spoken on
this matter.

Shri S. S, More: No, Sir. The
moment it was accepied by the Finan-
oe Minister, I did not say a word be-
cause it became a matter of govern-
mental responsibility. Now, I will
have to stand on my feet individually.

Shri C. D. Deshmukh: If I seek per-
mission to withdraw my amendment,
then, there would be no basis for the
amendment of the hon. Member.

Shri S. V. Ramaswamy (Salem):
May I point out one thing? If the
hon. Finance Minister is withdrawing
that portion, will the Explanation
also go?

Shri C. D. Deshmukh: Yes.

Shri S, V. Ramaswamy: He has not
stated that. The Explanation should
xo. ‘
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Shri Syamnandan Sahaya (Muzaf-
farpur Central): That would be only
consequential.

Mr. Deputy-Speaker: The Finance
Minister may formally move the
amendment.

Shri C. D. Deshmukh: I beg to
move:

In page 2, after line 46, insert:

“16(A) ‘public charitable pur-
pose’ includes relief of the poor,
education, medical relief and the
advancement of any other object

of general public utility within
the territory of India;”
Mr. Deputy-Speaker: Amendment

moved:
In page 2, after line 46, insert:

“16(A) ‘public charitable pur-
pose’ includes relief of the poor,
education, medical relief and the
advancement of any other object
of general public utility within
the territory of India;”

So far as the opportunity to Mr.
More to speak again is concerned, what
1T would say is, it is not only the Finan-
ce Minister who has to be satisfled.
All the hon. Members have to be
satisfled about any motion. Here-
after, possibly, he may be more care-
ful not merely to accept any assu-
rance, but {ry to convince the House.
He cannot have another opportunity.
Now, this amendment is before the
House. Any Member wanting to speak
on this rnay speak.

Shri S. S. More rose—

Mr. Deputy-Speaker: On this
amendment?

Shri S. 8. More: Not on this.

Mr. Deputy-Speaker: Not on the
original smendment; I am sorry, I
cannot allow.

Shri S. 8. More: I want to get a pro-
cedural matter clarified. I moved
my amendment. The Finance Minis-
ter was pleased to accept it. Suppose
he accepted it and now he withdraws
his amendment, does that knock out
my original amendment?



1979 Estate Duty Bill

Mr. Deputy-Speaker: It does not.
All I can say is, if it is an amendment
to an amendment. along with the
withdrawal of the original amend-
ment, the amendment to the amend-
ment goes. But. if it is an indepen-
dent amendment, it is different.

Shri 8. S. More: My amendment is
not an amendment to an amendment.

Mr. Deputy-Speaker: If it is an in-
dependent amendment. whoever moves
an amendment has got”the right not
only to move, but to express his opi-
nion regarding it in support of it.
But, if he is merely satisfied with what
the hon. Finance Minister then
thought might be desirable. then he
must be satisfled with that. He must
have persuaded the House by other
arguments. I do not think I can
allow the hon. Member now to speak
-on his original amendment. So far
as the Finance Minister is concerned.
certainly his first impression was
that he might accept it, but in view
of the discussion that has ranged over
this matter and the number of
amendments that have been tabled one
after another, and amendments to
amendments, he now thinks it is better
to propose a new amendment and
place it before the House.

Shri C. D. Deshmukh: If he wants
to speak on this amendment, he can
do so. and he can {incorporate the
same kind of observations that he
would have made on the original
amendment. I do not see how he
loses thereby.

Shri 8. 8. More: The recent amend-
ment moved by the hon. Finance
Minister will be voted upon. I want
to take my amendment with your
permission, if it is permitted by the
procedure of the House, to actual
voting.

Mr. Deputy-Speaker: It will be
voted upon. There will be no difi-
culty. But, I will not allow him an
opportunity to speak on his original
amendment, but he can speak on the
amendment proposed by the hon.
Finance Minister.
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Shri S. S. More: With due deference
to your judgment and ruling, I think
as far as my amendment is concerm-
ed. 1t 15 the ruled out of the field.

+Mr. Deputy-Speaker: He can speak
on this.

Shri S. S, More: It is not a matter
of adjustment or convenience. [
want to know the procedure exactly.

Mr. Deputy-Speaker: The hon. Mem-
ber will not be allowed a second op-
portunity to speak. He relied upon.
his own judgment as to whether he
should be satisfled with the hon.
Finance Minister's then saying that
he would accept it. There is the
House to vote for or against it. There-
fore, he lost that opportunity. 1 do
not want to create a bad precedent
so far as this matter is concerned.

Shri S. S. Morc: I never wanted it.

Mr. Deputy-Speaker: That is all
right. If he wants to speak on this
amendment, he can speak.

Shri Damodara Menon (Kozhikode):
I asked whether it would be possible
for me to move an amendment to the
present amendment moved by the hon.
Finance Minister. My amendment is.

In the revised amendment proposed
by Shri C. D. Deshmukh, re: definiiion
of ‘public charitable purpose’ add at
the end:

‘but does not include any pur-
pose which is expressed to be for
the benefit of any particular re-
ligiols community;

Explanation.—A purpose which
is expressed to be for the benefit
of scheduled castes, backward
classes, scheduled tribes or of
women and children shall not be
deemed to be for the benefit of
a particular religious community
within the meaning of this clause.’

Mr. Deputy-Speaker: That is, he
wants to add whatever 1is omitted
there as supplementary or an addition
to thre Finance Minister's amendment.
{e may move it
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Shri Damodara Menon: 1 beg to
{move:

In the amendment proposed
by Shri C. D. Deshmukh, at the end,
add

“pbut does not include any pur-
pose which is expressed to be for
‘the benefit of any particular re-
ligious community;

Explanation.—A purpose which
is expressed to be for the benefit
of scheduled castes, backward
classes, scheduled tribes or of
women and children shall not be
deemed to be for the benefit of
a particular religious community
within the meaning of this clause.”

Shri V. P. Nayar (Chirayinkil):
“There is my amendment No. 551 which
1 wish to move.

Mr. Deputy-Speaker: Amendment
"No. 551 is already moved. Mr, More.

Shri S. S. More: I héard what the
Finance Minister said today with the
.greatest regret and the greatest pain.

Shri Barman: I 'am not speaking at
‘length, but I wish simply to put one
«question to the hon. Finance Minister.

Nir. Depuiy-Speaker: I will allow.

Shri Barman: The latter portion
ijs now eliminated about which the
.other day the Finance Minister said
that the same phrase also occurs in
‘Section 15(b) of the Ilaccrme-tax Act
And in that connection it was stated
that if that amendment of the Finan-
ce Minister had remained, gifts for
temples, mosques and churches would
‘not be included in ‘public charitable
purpose’. Now. what is the position
after that is eliminated? Would it
‘make any difference between the ap-
plicability of the Income-tax Act and
this Act in matters of religious chur-
ches, temples or other things?

Mr. Deputy-Speaker: That is the
wvery object. to create a difference bet-
ween that and this.

Shri 8. 8. More rose—

Mr. Deputy-Speaker: We have got a
number of Clauses.
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Shri S, 8. More: Yes. I shall be as
brief s possible.

1 was responsible for moving a
particular amendment in which I
wanted to rule out gifts to chari-
ties which were designed to bene-
fit a particular community or
caste. But, at the same time, I was
very particular to see that any bene-
fits supposed to be given to the Sche-
duled Castes or backward classes or

" scheduled tribes should not be ruled

out. I think I owe it to the House to
explain why I made that sort of dis-
crimination. Now, there were cer-
tain Members wno made a definite al-
legation that this particular amend-
ment which was accepted by the Gov-
ernment......

Mr. Deputy-Speaker: That s not
ruled out here by the present amend-
ment.

Shri 8. 8. More: It is not ruled out.
But there were many Members who
complained. who did make it a ground
of grievance that certain caste Hindus
or other persons belonging to other
religions were discriminated against.
I may take the illustration which was
given by the hon. Mgmber, Shri Chat-
terjee. He said: “Supposing a Hindu
is pleased to make a certain donation
which is for the uplift, or given some
relief to the widows. why should such
acts be ruled out? I did make a
discrimination in favour of the back-
ward classes, the scheduled castes and
the scheduled tribes. Mr. Chatterjee
stopped low to make a suggestion that
the non-Brahmin Marathas are being
sought to be benefited by my amend-
ment.

Shri N. C. Chatterjee: I never sug-
gested it. I did not say so. As a
matter of fact. somehody said

“The Marathi mind is talking”.
I sald: “Only one section of the
Marathi mind is talking”.

Shri 8. 8. More: I accept his ex-
planation.

Mr. Deputy-Speaker: Sometimes the
temper of the House goes up on sc-
count of the importance of the sub-
ject and the difference of view. But,
as far as possible, I appeal to all hon.
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{Mr. Deputy-Speaker]
Members not to bring in any com-
munity, religion, caste or sect this or
shat hon. Member belongs to, or even
to avoid reference to individual com-
munities and castes and creeds in any
adverse manner.

S8hri P. N. Rajabhoj (Sholapur—
Reserved—Sch. Castes): Mr, Dhule-
kar spoke.

Mr, Deputy-Speaker: There is no
good attributing motives to hon.
Members here. Each hon. Member
does it in the best interests, accord-
ing to his own lights. Therefore, such
aspersions, reflections and remarks
might be avoided.

Shri 8, S. More: I will give my rea-
soms why I wanted to serve the in-
terests of the backward classes and
$he backward communities—I mean
the scheduled castes and the schedul-
ed tribes. I refer you to Part XVI of
she Constitution—'Special provisions
relating to certain classes”. This
Constitution very specifically lays down

shat in this great country, unfortu- .

nately due to our past......

Mr, Deputy-Speaker: I do not think
anybody objects except on the ground
#hat it involves discrimination and is
opposed to the fundamental rights
under the Constitution.

Shri S. S. More: I may proceed fur-
ther with the argument, that we have
essured in the Preamble that there
shiall be equality of opportunity. This
48 what it says:

“Equality of status and of op-
portunity”.

I will conflne my remarks particu-
larly to the Hindu community. Due
to our past, the different Smritis and
the different pronouncements of the
sages, our Hindu community is split
up into “char varnas”, and the four
“parnas” have now further developed
about 300 castes. Now, there are
some persons who believe that for the
present there are only two varnas, the
Brahmins and all the rest are sudras.
8 do not want to go into this past
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history, but my argument relates to-
the fact that our ancient sages, the
great Manu and others, when they
divided the society into these four
“varnas”, gave certain privileges to.
the upper class, to the Brahmins and
Kshatriyas, while the other ‘“varnas”,.
the Vaishyas and the Sudras
were- treated as less than human
beings. I do not go chapter and verse:
into the Manu Smriti, the Apastamba
Sutra or any other Sutra, but I may
say that it a Sudra learns Veda, he-
is to be punished.

Mr, Deputy-Speaker: How
that relevant here?

is all.

Shri 8. 8. More: 'That is why all
these so-called Sudras, particularly the
untouchables, were not allowed to
accumulate property. The upper:
classes were allowed to expropriale
and take over the properties of the
Sudra, because he was considered to
be a slave:; he wag prevented forcibly
from acquiring property, from taking
education. And now, the result is
that in this country we find different
sections which are at poles opposite
so far as cultural development and
educational development are concern~
ed. I would submit that the man
who becomes rich acquires wealth
by indulging in a certain trade or busi-
ness activity, and he acquires all his
profits from all the persons in the
country. If that be so., why should
he use his profits and his wealth in

favour of a particular caste or com-

munity? Due to the policy of the Bri-
tishers, and due to our past tradi-
tion, we have developed in this coun-
try not national patriotism, but caste
patriotism. Even the philanthropists
who give charity do not think in terms
of national interests: on the contrary
they think in terms of the interests of
a particular caste or community. With
your permission, I would like to read
an extract from Dr. Ghurye’s book on
‘Caste and Race in India’.

“This tendency for every large
caste to live in isolation from
other castes has been steadily
growing during the last twenty
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years. It will be observed that
this desire is only the old-caste
practice of reserving special parts
of the village for the different
" castes moulded to suit the chang-
ed conditions of city life. The
inclination of the people was en-
couraged and aggravated by pri-
vate charity expressing itself
through the channels of caste.
With the quickening of caste-

consciousness and the fostering
of caste-patriotism, philanthro-
pic persons have been building

houses and chawls to be rented
only to their caste-members at
moderate rents. Charity, intend-
ing to further the educational in-
terests of a caste. has found ex-
pression also in providing free
hostels to the student members
of the caste. As a result, in those
areas of Bombay which are large-
ly inhabited by the middle classes,
we find today whole chawls which
are occupied by members of one
or two castes with close affinity,
whole buildings rented at moderate
or even nomnal rents only to the
members of a particular caste,
and hostels giving free accommo-
dation to the students of a parti-
cular caste. Bulldings meant for
members of particular castes
generally bear prominent boards
blatantly announcing the fact of
their reservation and where it is
a case of individual endowment
also the name of the philanthropic
donor. Even the colleges and the
University are infested with en-
dowments from whichk scholar-
ships are to be paid to students
of certain specified castes.”

If you read the Calendar of the
Bombay University or the Poona Uni-
versity,’ and go through the relevant
documents of the public colleges, you
will find certain sections making a
donation of prizes or scholarships not
only in favour of their own caste, but
even their particular sub-castes. You
will find that persong who are spoken
of as Konkanasth Brahmins donating
scholarships for students coming only
from their particular caste. You will
also find Maharattas making donations
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to students, irrespective of the merits
of persons coming from that parti-
cular community. The only commu-
nity in whose special favour there is
no donation of this kind, is the Sche-
duled Castes, because they have no
property, and they have no rich peopie
among themselves, who could donate-
in this way and create bad blood.
Supposing students belonging to the -
Harijan community which is poor...

&t dto qro wavwm : ‘gfa’
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Shri 8. 8. More: I think the word:
‘Harijan’ is hallowed by the Congress.

1 once belonged to the Congress, and
8o I cannot give up that practice.

My submission is that I agree with -
Panditji that we must demolish this
monster of caste-ism, and I do not.
question his sincerity in the matter. .
We are talking about national senti~
ments, we are talking about unity, and
we say that we are going to evolve
unity out of the diversity that is
prevailing in the country. But
can you create unity by keeping
all these diversities, and not only that,
but by still further aggravating these
diversities in the country? It is no
use talking about national unity or
national solidarity, if you keep all
these castes and communities, and
allow them to think in terms of their
own castes or groups.

This debate has convinced me about
one fact, viz. Mr. Chatterjee who s
supposed to lead the Hindu Mahasabha
has a larger following inside the Con-
gress than outside it. I do feel that
some of these persons who are now
passing as Congressmen, are possibly
political revolutionaries, but they are
social reactionaries. If we begin a
study of social reform, the Congress,
we find, hag all along been pleading,
let us have political independence,
let us be masters in our own house,
and then we can think of social re-
forms. But here is a very modest
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{Shri S. S. More]
measure. The Finance Minister does
not rule out all gifts, if the gifts are
made before two years, then all such
gifts even to a particular caste or com-
munity are valid. The only conces-
sion that he wanted to give was to
non-communal or non-caste gifts, but
even that was stoutly resisted.

" Shri €. D. Deshmukh: Women and
children. °

Shri §. §. More: As far as women
are concerned, according to our old
Shastras, they are Sudras, and so 1
have nothing to say against them.
Let them be given all benefit. I can-
not understand the mentality of the
old Brahmin sages......

Mr. Deputy-Speaker: What about
children?

Shri 8. 8. More: Before upanaya-
-nam, they are Sudras—I do not know
what happens after that. Do these
persons who have been stoutly defen-
ding the Shastras, really observe them?
“They now have their own businesses.
1 can quote you Manu Smriti. in which

it has been said that a Brahmin who -

follows the profession of a physician
is impure. and a Brahmin who ac-
cepts services under the king is im-
pure, and is not supposed to be a
true Brahmin.

Mr. Deputy-Speaker: Are we going
into the general question of ‘chatur-
varnyam’?

Shri Gadgil (Poona Central): He
wants an opportunity to quote from
scriptures.

Shri S. S. More: It was referred to
by my hon. friend Mr. Dhulekar in
-the course of his speech. There was
a bundle of references to this in his
speech, and when he was speaking, lre
‘was almost raving......

Shri Dhulekar (Jhansi  Distt.—
South): You are thundering.
Shrli R. K. Chaudhury (Gauhati):

You are foaming. (Interruptions).

Mr. Deputy-Speaker: Order. order.
No hon. member need say that another
*hon. Member was raving. If he re-
~torts, what will happen?

‘Shrl 8. 8. More: I will exchange.
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Mr. Deputy-Speakcr: One hon. Mem-
ber would say ‘raving’, another hon.
Member would say ‘thundering’ and
so on. Let us try to avoid both of
these expressions.

, Shri 8. S. More: My object in mov-
ing this amendment of mine is that
we should make an effort to take
people out of their line of thinking
in terms of caste communalism. Only
the upper castes monopolise all busi-
ness; only the upper classes monopo-
lise all offices; they monopolise all in-
dustries; they accumulate wealth at
the expense of all persons in the com-
munity. So, when they get an oppor-
tunity to make - charity, they should
not be allowed to benefit only their
own caste. If the sentiment of na-
tionalism is to be inculcated in the
people, if the spirit of nationhood is
to be developed in our people, we will
have to make honest efforts.—not
pay mere lip-sympathy,—to demolish
all these feelings of caste-ism and
caste rivalry. If one caste is out to
maintain its existence naturally, it
evokes a certain reaction from the
other castes. If those persons coming
from the upper classes and castes are
not going to allow themselves to be
peacefully taxed, as contemplated by
the hon. Finance Minister, I fear that
a day may come when the suppressed
people will take the law into their
own hands because you are not allow-
ing the law to make the necessary
equitable adjustment in society. It
was stated in the Statement of Ob-
jects and Reasons that this measure
has a social objective in view and a
social justification also. I fear that
the hon. Finance Minister by agreeing
to give up his amendment in favour of
Mr. Bhagat’s amendment, has really
gone against his own declaration.

He is taking away the plank of
social justification and concentrating
more on the eronomic justification,
the point of getting money. 1 want
to emphasige the social justification
as pact. That is one of the reasons
why I moved my amendment. I
still feel that Government ought to
knock out all charity. This State
is a welfare State. Let this be =&
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welfare State in the real sense of the
term; let this State be a father and
mother to all the people. Whether
the widows come from the Hindu
religion, whether the widows come
from the Muslim religion or whether
they come from the Harijan commu-
nity, for whom nobody cares, let this
State give relief to them., Let this
State be a real father and mother to
all the people—a real Welfare State.
If Government proposes to build up
a Welfare State, then there will be
no necessity for any such communal
or caste charity.

Shri C. D. Deshmukh: May 1
suggest, Sir, that the hon. Member
will have an opportunity to state his
views in regard to charity in general
when we come to clause 9?7 What
he has said just now would be more
relevant to clause 9.

Mr. Deputy-Speaker: Why should
he repeat? 1 am allowing him to
finish.

Shri 8. 8. More: I accept what Mr.
Deshmukh says.

Mr. Deputy-Speaker; The hon.
Member might finish with one or two
more sentences.

Shre S. S. More: ‘fou cannot shut
me out for all time. The procedure
will not permit it.

So my submission is that I am
very sorry that Mr. Deshmukh has
been advised to withdraw this
particular amendment, and if he goes
on surrendering to the reactionary
opinion in the country, I am sure
that the declaration made by the
Prime Minister on 15th August that
casteism has to be demolished will
not come true. On the contrary, we
shall continue to think in terms of
castes and communities and there
shall be 3,000 nations. Yesterday
Shri Rohini Kumar Chaudhury said
that the Hindus are a nation. Then
the Scheduled Castes, Mahars and
Mogers and others will say that they
are nations. Then you shall have
not only one nation, but 3,000
nations, and I do not know where
this country will go to. So I must
express my regret at this, and com-
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mend the amendment which I have
moved.

Shri Damodara Menon: I did not
want to participate in the debate on:
this amendment at all because I am
in entire agreement with the princi-
ple underlying the amendment stand-
ing in the name of Mr. B. R. Bhagat.
But today I was surprised to find
the hon. Finance Minister withdraw-
ing the whole amendment. (Inter-
ruptions). That amendment has.
been withdrawn. This has been a
great surprise to me because......

Shri R. K. Chaudhury: On a point
of information. How <can the-
Finance Minister withdraw Mr.
Bhagat’'s amendment?

Shri Damodara Menon: It is a
Government amendment.

Shri 8. 8. More: Mr. Bhagat is a
part and parcel of the Government.

Shri Damodara Menon: It is always
the case that whenever any progress :
is being contemplated, technical diffi-
culties are pointed out by lawyers,
and here the Finance Minister has .
retreated in the face of this opposi-
tion. I never thought that he was
so timid. It is a matter of princi-

Shri C. D, Pande (Naini Tal Distt.
cum Almora Distt.—South West cum
Bareilly Distt.—North): He is wise.

Shri Damodara Menon:. .. Whether
we should in this country now wage
a direct battle against all kindg of
narrow and sectional prejudices and
also communal feeling.

Shri C. D. Deshmukh: All I said
was that we should choose another
time and occasion for waging such &
battle.

Shri Damodara Menon: That has
always been the plea of the Govern-
ment. Whenever occasions arise in
this House for our expressing un-
equivocally our condemnation of
narrow, communal feeling, some
technical difficulties will come up-
and the excuse will be ‘let us consi-
der it at a future time’.
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[Shri Damodara Menon]

Now, Sir, I fail to see why we
~ghould not accept the amendment as
-it has been proposed by Mr. Bhagat.
“Now the question is this. We do not
“ban any kind of charity or donation
*for the benefit of a particular reli-
gious community. They may do
' that; only they have to pay the tax.
“That is only the mildest form of con-
demnation that we can show to this
"kind of communal feeling that is
going on in this country. This has
“been our curse for a long time. Pro-
bably we have inherited this curse
from centuries. But this has been
standing in the way of our progress.
" Now here we find people in their full
charitable inclination making donations
- for the benefit of their particular caste
and also of their particular commu-
nity. Why should that happen in
free India? Why not we ask these
gentlemen who are charitably-inclin-
ed to expand their charity a little
more so that members belonging to
other communities also benefit by
-that? Now it is time we showed

our mind to these reactionaries, and -

if we yield on this matter . at this
time, it will only serve to encourage
" people who are on the side of reac-
“tion. I would therefore request the
hon. the' Finance Minister to stand
"by the amendment he moved.

An Homn. Member: He has already
withdrawn it.

Shri Damodara Menon: Even now
he can accept my amendment, as I
have moved, because there is no

question of our going back upon our
declared principles.

Shri P. N. Rajabhoj: May I speak,
¢+ 8ir?

The Parliamentary Secretary to the
Minister of Finance (Shri B. R.
Bhagat): Sir, I beg to move:

“That the question be now
put.”

Pandit Thakur Das Bhargava
(Gurgaon): Is it the contention of
the hon. Member, Mr. Damodara
" Menon, that castes can ever be con-
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strued as religious communities? Will
any court of law uphold it?

Shri Damodara Menon: The ques~
tipn is whether......

" Mr. Deputy-Speaker: The hon.
Member has closed.

Shri Damodara Menon: Because he
has raised a point......

Shri C. D. Pande: A motion has
been moved that the question be put.

Shri K. K. Basu (Diamond Har-
bour): You cannot allow him to put
it.  Why should the question be put
now?

Mr. Deputy-Spéaker: 1 cannot

prevent any question being put.
(Interruption)

Shri 8. S. More: Hig object is
served.

Shri Damodara Menon: My conten-
tion is only this. The idea behind this
amendment is very clear even to my
hon. friend, Pandit Thakur Das
Bhargava. We do not want any
kind of charity to be given for any
particular community or any kind of
narrow sectional interest. His com-
plaint is that this probably may not
have the desired effect. This kind
of technicalities have always been
set up by our legalistic-minded
friends. @ Whenever any such propo-
sal is before the House, they will not
help us by suggesting in what parti-
cular manner the difficulty ‘can be got
over. If they are standing by the
priniciple underlying this amend-
ment, of course it will be possible
for them to frame a legal phraseology
by which this idea can be express-
ed. But they do not want to do that.
Therefore it is that I say that it is
always the legal tcchnicalities that
come in the way of progress and
always lawyers find difficulties when-
ever we make an attempt to see that
the community progresses along the
right lines. Even if there are some
difficulties, let the court decide. Let
us accept this amendment and show
that we are totally against any kind
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«0f communal feeling and communal
~charities in thig country.

Shri Tulsidas (Mehsana West):*
"May I raise a point of order?
Mr. Deputy-Speaker: I will put

-the question. There has been enough
discussion. (Interruption).  Order,
order. I will take the sense of the
House.

Shri K. K. Basu: You cannot stop
‘members from speaking. I would
-earnestly’ request you, &ir, not to
shut out different groups from ex-
pressing their views. Yesterday we
‘rose flve times and we were told we
«could speak today. But now the
-question is bcing put. .

Shri P. N. Rajabhoj: The Schedul-
-ed Castes’ view is not placed before
the House.

Dr. M. M. Das (Burdwan—Reserved
—Sch, Castes): We have been getting
up 15 times and we do not get a
-chance.

Mr. Deputy-Speaker: It is not that
all the 500 membBers can speak on a
particular clause,

Shri K. K. Basu: Why should it be
‘restricted?

Mr. Deputy-Speaker: There is no
-question of restriction.

Shri Tulsidas: On a point of order,
‘Sir. Is it proper for a Member of
the Select Committee who has not
put in any Minute of Dissent on this
particular question of public charit-
able purpose and has agreed with the
Report of the Select Committee
which is in the hands of the Members,
to raise another issue which he has
-not raised in the Select Committee?

Mr, Deputy-Speaker: There are
two points. So far as the question
is concerned, a Motion for closure
has been moved. So far as the
point of order is concerned, normally
any hon. Member who is a Member
of a Select Committee has to say what
all he must before the Committee.
‘Otherwise, the object of referring the
matter to the Select Committee is not
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fulfilled. On fundamental issues, if
he wants to differ, he must make a
reference to it in a Dissenting
Minute and so on. But there are
exceptions where by oversight a
matter might have been overlooked.
The House will always expect that
matters of policy which are not
referred to in the Select Committee
and are of far-reaching consequences
ought not normally to be raised here,

, but I do not know what procedure

there is. But unless there is a large
concensus of opinion in favour of it,
normally one ought not to do it. Of
course, there are exceptions. I deo
not want to give a ruling on this.
But there is no rule preventing it.

The question is:

“That the question be now
put.”

The motion was adopted.

Mr., Deputy-Speaker: I will now
put Shri Damodara Menon's amend-
ment to the amendment moved by
the hon. the Finance Minister.

The question is:

In the revised amendment pro-
posed by Shri C. D. Deshmukh, re:
definition of ‘public charitable pur-
pose’ add at the end:

“but does not include any pur-
pose which is expressed to be for
the benefit of any particular
religious community;

Explanation: A purpose which is

expressed to be for the benefit of
scheduled castes, backward clas-
ses, scheduled tribes or of women
and children shall not b2 deemed
to be for the benefit of a parti-
cular religious community within
the meaning of thig clause.”

The motion was negatived.

Mr. Deputy-Speaker:
is:

The question

In page 2, after line 46, insert—

“(16A) ‘public charitable pur-
pose’ includes relief of the poor,
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Mr. Deputy-Speaker]

education, medical relief and the
advancement of any other object
of general public utility within
the territory of India;”

The motion was adopted.

Shri S. S. More:
amendment to move.

I have got an

Mr. Deputy-Speaker: So far as Mr.
More’s amendment is concerned, I
am afraid it is blocked. Now there
is a deflnition of “public charitable
purpose” and the other amendment
is also a definition of “public charit-
able purpose”. We cannot have two
swords in the same cover. There-
fore, that is barred. All the other
amendments are also barred.

I shall now put the clause to the
vote of the House.

Shri S. 8. More: There are certain
other amendments to the definitions.
On the previous occasion you said,
“let us take first Government amend-

ments and then we shall come to.

private amendments.”

Mr. Deputy-Speaker:
list of amendments.
hon. Members to
amendments that

I have got a
I have allowed
suggest all the
they want to

Clause 2.

Shri S. S. More: I wanted a
definition of “public charitable pur-
pose”. That is over. There are
others too.

Mr. Deputy-Speaker: There are
many other matters other than
“public charitable purpose”. 1 agree.

Shri S. S. More: What happens to
the other amendments?

Mr. Deputy-Speaker: All the other
amendments are lost. With respect
to any particular sub-clause I have
gallowed all the amendments to be
indicated to me and have treated
them as moved. That is the rule
that I have adopted so far as clause 2
is concerned.

8hri S, S. More;: No, I am speaking
of the whole clause.

2 SEPTEMBER 1853

Estate Duty Bill 1994

Shri Tulsidas: You allowed amend-
ments only on the “public charitable
" purpose”. What about other defini-
tions?

'Mr. Deputy-Speaker: If there bas
been a misunderstanding, 1 will
allow other amendments to be moved.
What are the other amendments that
you want to move?

Shri Krishna Chandra (Mathura
Distt.—West): The discussion was only
confined to Mr. Deshmukh’s amend-
ment.

Mr. Deputy-Speaker: I will allow
all the other amendments to the other
sub-clauses now. Whichever hon.
Member wants to speak on his own
amendment or on any other amend-
ments moved by others relating to
clause 2 can speak. Let that be the
understanding. Let me ask hon.
Members to indicate to me what
amendments they want to move.

Shri Telkikar (Nanded):
also an amendment 468.

Shri H. G. Vaishnav (Ambad): T
want to move 370.

Shri Tuls'das: Sir, I beg f{o say that
amendment No. 5 is a consequential
amendment. As such 1 am not
moving it.

Shri S. S. More:
469.

Mr. Deputy-Speaker: So, the amend-
ments  that are now to be
moved are 5, 370 and 469.

Shri Telkikar:
proposed by me is:
In page 1, line 24, add at the end:
“and ‘dying’ and ‘death’ in-
clude legal death, as in the case

of a sanyasin renouncing the
world;”

I have

I want to move

The amendment

When 1 first proposed this amend-
ment, I thought the idea behind it
was simply that Government should
not miss the earliest chance of getting
the duty. Now, I suppose it has
got some more significance. The
definition of ‘death’, as it is framed,
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when read along with clause §,
gives more chances of evading taxes.
"There is a very large loophole for tax
evaders. What a man who wants to
evade tax has to do without infring-
ing the law in the least is, he has to
become a sanyasi only some hours
before his death. I think this defi-
nition and clause (6) seem to have
been copied from the English law.
It is all right when the conditions
obtaining in England are taken into
consideration. But in the back-
ground of the Indian tradition and in
the context of the Hindu law in
India, I think this definition would
defeat the object of the legislation
<under consideration. Of course we
have been trying our level best to
sminimize the number of chances for
tax-evaders, but we shall fail in our
attempt, if we allow the definition of
death to stand as it is. it would entail
evasion of taxation. Because, what
a person who wants to evade estate
duty without infringing the law in
the least has to do is this: he has
to become a sanyasi some hours be-
fore his death.

An Hen. Member: He can as well
make a gift, so many hours before
his death. .

Mr. Deputy-Speaker:
ves, what happens?

If he survi-
(Laughter).

Bhri Telkikar: If he becomes a
sanyasin, we cannot charge his pro-
perty. Unless a person dies, accord-
ing to clause 5, no duties are levied
on the property. So, death is an
initial think. If they would wait
till the death of the sanyasin, the
legal position ig different. Then
again the property cannot be charg-
ed, because the sanyasin cannot
possess any property, nor can he dis-
pose of any property.

Mr. Deputy-Speaker: The proper-
1y, if any, will continue to be his
property.

Shri Telkikar: According to clause
6, we can charge that property
378 PSD
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which is deemed to pass on his death.
No property can be deemed to pass
on the death of the sanyasin. Only
that property can be charged which
is deemed to pass on the death of a
particular person, If a sanyasin
dies, no property can be considered
to pass on his death. because he is
considered to possess no property, nor
has he the right to dispose it of. In
any case, the whole property escapes
the estate duty. If his successors
followed the same example, 1
think—in the case of a Hindu—one
can easily evade the tax. The
whole tax can be evaded.

Mr. Deputy-Speaker; Apart from
that, instead of allowing the law to
take its course he can dispose of the
property to the next reversioner.

Shri Telkikar: Again, the death of
Hindu widows may also create some
further complications. The death
of a Hindu lady, I mean the re-
marriage of a Hindu woman. It is
taken to be her legal death in her
first husband’s family or in her
deceased husband’s family. It
might create some further complica-
tions. Of course, I have not con-
sidered the matter fully; so I leave
it to be considered by the able
Finance Minister. But I suppose
there is no difficulty in just having
the clause amended as I have pro-
posed, in which case these difficulties
will be avoided.

Mr. Deputy-Speaker: The hon.
Member may still take time to consi-
der and then say later on: “Death,
for the purpose of this section means
civil death.” We need not now
encumber this definition. This will
be physical death.

Shri C. D. Deshmukh: I can reply
after he says something on that as-
pect—death. Then there is No. 370.

Mr. Deputy-Speaker: What about
No. §?

Shri Tulsidas: That will come
automatically—a consequential amend-
ment—if my amendment to (4) is
accepted. I am not moving it now.
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Mr. Deputy-Speaker: Yes. BSo,
amendment No. 5 is treated as not
moved. Now, amendment No. 469.

Shri 8. S. More: I beg to move:

In page 2, for lines 25 to 29, substi-
tute: .

“(15) ‘Property’ includes any
interest in property, movable or
immovable, the proceeds of
transfer thereof and any money
or investment for the time being
representing the proceeds of
transfer and also includes any
property converted from one
species into another and also any
debt and anything in action, and
any other right or interest in the
nature of property whether in
possession or not; ”

1 have accepted the amendment as
submitted to us by the Select Com-
mittee and over and above that, I
have made some addition to that
amendment. When I spoke first at
the time of the general discussion, I
had made a request to the Finance
Minister that his definition of ‘pro-
perty’ is rather a limited one, and I
was particular to point out that, for
instance, a claim for damages will
not be included in that definition of
property. So, I am trying to make
the whole definition of property
more comprehensive, so that more
items of property which are substan-
tial items should not be excluded
from the assessment; because, under
clause 5, a man’s property is suppos-
ed to be subject to a levy, but if this
word ‘property’ is not described with
sufficient comprehension, then it will
mean that certain items given in the
definition may be excluded. That is
my purpose, and I believe the
Finance Minister will at least apply
his mind to this particular definition
and see whether he could accept it or
not.

Shri H. G. Vaishmav: I beg to
move:

In page 3, after line 3, insert—

‘(20) “death” includes legal
Aeath of a person caused by his
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becoming an ascetic or a sanyasi
by renouncing the worldly
affairs; and

(21) ‘“accidental death” means
death caused by any accident
not within the control of the
deceased.’

I have suggested this amendment
to add sub-clauses (20) and (21), to
clause 2. . First, clause (20) is about
the definition of deaths. What is
death? , What is death, in the sense,
or for the purpose of, estate duty?
As my friend just now stated, when
one becomes a sanyasi, according to
Hindu law., it is a civil death.
My hon. friend has stated that when
a Hindu becomes 'a sanyasi, accord-
ing to Hindu law. he dies a civil
death. No provision has been made
in the Estate Duty Bill to provide
agawinst this. When a man dies (if
it is a civil death) no estate passes.
This will be a further means of evad-
ing the tax. A tax can be evaded
in so many ways. What I submit
is that this will be the easiest way
to evade the estate duty.

I take a concrete case. A man
possesses property worth five lakhs.
They expect his death at any moment.
Immediately he dies the property
will pass and it will be taxed accord-
ing to the provisions of the Estate
Duty Bill. A few days before his
death he becomes a sanyasi. What
will happen is that immediately he
becomes a sanyasi. no property
passes, according to the definition of
the Estate Duty Bill. This is a legal
factor which we have to consider
very carefully. The whole property
immediately he Becomes a sanyasi
will pass to his heirs.

Mr. Deputy-Speaker: If he is only
an Arjuna-senyasi for the purpose
of evading the tax?

Shri H. G. Vaishnav: So the matter
has to be tackled in a practical
manner. After he becomes a
sanyasi the property will pass to his
heirs. If he survives for one year
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the property will remain without tax.
When he actually dies there will be
no property for him which can be
taxed because the property is already
vested in his heirs. = So, this ano-
malous position will arise. In this
manner the practice may be continu-
ed with the result that heir after heir
will avoid the payment of estate
duty. There will be a great number
of .sanyasis solely for the purpose of
avoiding the tax. So I suggest that
death should be defined as: “eivil
death of a person caused by his be-
coming an ascetic or sanyasi by
renouncing worldly affairs”. When the
property passes to his heirs it should
be taxed.

Shri Morarka (Ganganagar-Jhun-
jhunu): What if he comes back?

Shri H. G. Vaishnav: A sanyasi
cannot come back to his previous
ashram. There are no instances
where a man who has become a
sanyasi and had his property vested
in his heirs, has come back.

Shri Dhulekar: May I point out to
the hon. Member that sanyasis are
being elected to this House?

Shri H. G. Vaishnav: For property
purposes, for civil purposes, he does
not exist.

Shri Dhulekar: If he is ‘civilly’
dead. how can he become a Member
here?

11 A M,

Shri H. G. Vaishnav: It is for the
people to decide. I am discussing
the aspect according to Hindu Suc-
cession law.

According to Hindu law nobody
ean deny, it is a fact, that immediate-
ly a man becomes a sanyasi, renoun-
ces the world. his estate passes to his
heirs. Will that fact be denied by
any lagal authority?  So, the pro-
perty will immediately be taken by
other persons and there will be no
property left to be taxed. This
loophole may lead to the property
being left untaxed from generation
to generation. To avoid this con-
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tingency my suggestion is that death
shouid be defined to include ‘civil
death’ as well when a man becomes
a sanyasi by renouncing the world.
The Finance Minister should consider
this aspect. Otherwise, there will
be a lot of encouragement for people
to become sanyasis and there will be
a number of sanyasis.

The second part of my amendment
relates to the definition of ‘acci-
dental death’. These words relate

to clauses 9, 30, etcc What is the
definition of ‘accidental’ death?
‘Accidental death’ means death

caused by any accident not within the
control of the deceased. A man is
driving a motor car: something
happens and he dies in that calamity.
That is an accidental death. This
definition is necessary because in
further clauses whenever the limita-
tion of two year period, or any fur-
ther limitation for transfer of pro-
perty, is mentioned, a doubt should
not arise there. That is why I am
particular that the definition of acci-
dental death should not be left
ambiguous.

Shri Dhulekar: Is
not sufficient for this?
understand what s
death?

Shri H. G. Valshnav: You may
understand it; but it should be
beyond ambiguity.

the dictionary
Do we not
an accidental

I request the hon. the Finance
Minister to give due consideration to
the amendments suggested by me and
accept them.

Shri S. S. More: 1 want to put a
concrete case to the Finance Minis-
ter. Supposing a man becomes a
bona fide sanyasi. According to the
fiction of the Hindu Law he is
supposed to be dead and his property
passes on to his heirs. The man
becomes a sanyasi at the age of 40;
he dies at the age of 60. During
twenty year period the property left
with his heirs is squandered. Then
how is the duty to be recovered?

Mr. Deputy-Speaker; Whatever
remains at the time of his death.
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Shri 8. 8. More: When you are
making adjustments in the personal
law which deflnes death.......

Mr. Deputy-Speaker: What happens
if he abandons and goes away?
Apart from becoming a sanyasi, if he
goes away what happens?

Shri 8. 8. More: The presumption
under the Evidence Act is if a person
is not heard of for seven years he is
supposed to be dead.

Mr. Deputy-Speaker: That is legal
death.

Shri S. 8. More: I have put a con-
crete case to the Finance Minister.
He will have to wait for twenty
years. The man might have gone
to the Himalayas. Nobody will know
whether he is dead or not.

Mr. Deputy-Speaker: Mere kasha-
yam is enough for sanyasi, is it?

Shri S. 8. More: I am not going
into that. Under the Hindu Law
‘his heirs are put in possession of the
property as soon as he becomes a
sanyasi, and the moment they take
up the property as heirs of the
sanyasi it should be taxed. That is
my submission. It is much more in
the interests of Government to do so.

Shri Barman: I do not want to deal
with the question of sanyasis which
has been dealt with thoroughly. I
want to refer to some other case.
namely the Hindu widow succeeding
to the husband’s property. So long
as she lives she is the owner of the
property and she has a right to the
usufructs. But suppose the widow
remarries. According to Hindu Law
her right ceases.

Mr. Deputy-Speaker: Does she
“die” then? Is it said anywhere in
‘Hindu Law that she dies civilly?

Shri Barman: That is not included
in definition or under the clause 6?

Mr. Deputy-Speaker: There is no
civil “death” on re-marriage, of a

widow. The property passes under
the law.
Shri Dhulekar: “Person” includes

& sanyasi. There is no question
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about that. Therefore any person
who dies physically, dies. Therefore
the provision in the Hindu Law as
it pertains to sanyasis is abrogated
by this definition. Because, here it
is clearly laid down that when a per-
son becomes a sanyasi he does not
die, but when he dies actually, that
is physically, then he dies. That
sanyasi is a person. He 1is not
supposed to die when he becomes a
sanyasi. He dies only on the day
when he actually dies physically.
Therefore to that extent the Hindu
Law may be supposed to be abro-
gated.

Pandit Thakur Das Bhargava: I
want to say a few words on this. It
is quite true, as my hon. friend Mr.
Dhulekar says, that if “deceased” and
“death” are defined as they are in this
Bill the law shall consider only a per-
son’s physical death as the point of
death when the question of taking a
share out of the property arises. There
is no doubt about it. But the principle
of Hindu Law is quite clear that a
sanyasi becomes civilly dead as soon
as he becomes a sanyasi. It is not
every fakir that renounces the world
and goes away; many remain, and
after taking that sort of sanyas, en-
joy worldly comforts. There are those
who really renounce the world and go
to the Himalayas, and so civil death
takes place at the time they take san-
was. A very difficult question may
arise in practice. If a person dies to-

Mr. Deputy-Speaker: If he contracts
a debt and becomes a sanyasi will a
suit be not pursued against him?

Pandit Thakur Das Bhargava: If
he incurs a debt, that debt will be
binding on his sons if it is a good
debt.

Mr. Deputy-Speaker: Suppose he
has no property.

Pandit Thakur Das Bhargava; Then
the debt cannot be recovered.

Mr. Deputy-Speaker: There will be
no decree against him?
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Pandit Thakur Das Bhargava: No
decree can be passed against him.

Shri C. D. Pande: Nobody will give
a loan to a sanyasi.

Shri Gadgil: He will get it as gift.

Pandit Thakur Das Bhargava: If he
is civilly dead, all those consequences
follow ~ which follow from death.
There is no doubt about it.

I will give another example. Sup-
pose a person becomes a sanyasi and
the property is inherited by his heirs.
After twelve years the people will have
acquired a position adverse against
Government. This is a legal proposi-
tion, and unless and until you bring
it in line with the Hindu Law you will
not be doing the right thing. This is go-
ing to happen in very few cases. When
a person becomes a fakir he does not
become a sanyasi in the sense in
which Hindu Law. understands it, be-
cause after a person takes sanyas he
cannot do anything so far as civil
rights are concerned. His death is a
question of fact. He becomes civilly
dead when he renounces the world.
We have known of fakirs becoming
members of legislature. etc. But san-
yas, in the true sense is when he re-
nounces the world. We ought to pro-
vide in this Bill what woula happen
to these cases.

Mr. Deputy-Speaker: Suppose a
Roman Catholic becomes a priest, joins
the Holy Order.

Pandit Thakur Das Bhargava: A
Muslim fakir and a Christian priest do
not become civilly dead in the sense
in which a sanyasi becomes civilly
dead under the Hindu Law. If we
follow the Hindu Law—and we must
follow it—what is the position?

According to personal law the per-
son really becomes ‘“dead” and the
continuance of his life makes no dif-
ference in the matter of inheritance
of his property. Are we going to
abrogate it? And it will stand abro-
gated, as my hon. friend says. Ac-
cording to the present Bill his property
will not be taxable until he dies say
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for twenty years or more if he sur-
vives the date of renunciation. In the
meantime his property may be sauan-
dered or wasted. The treasurv will as
a matter of fact be deorived of its right
dues. (An Hon. Member: Delayed.)
There is no question of delay. Sup-
pose the property, for good considera-
tion, is sold and disposed of. In that
rontingency no tax will be leviable
from him. Therefore it is not a mat-
ter which we can ignore.

This is a serious matter and we
should make our law rightly that
“death” as defined in clause 2 includes
the civil death of a sanvasi. Even
though. as I have said. such cases will
be rare, they may occur. and in respect
of very very rich persons also I know
of very rich persons, men who are
masters of crores, especially among
Jains. who have become pucca san-
yasis leaving all their property. There-
fore in respect of those who become
sanyasis, according to the civil law of
the land, I think we should make a
provision. We should seriously think
ahout the matter and not think it is a
matter which will not arise.

Shri N. C. Chatterjee: Sir, it is not
every sanyasi who becomes civilly
dead. According to Sir Dinshaw
Mulla’s Hindu Law when a person en-
ters into religious order renouncing
all worldly affairs, his action is tanta-
mount to civil death. Then all pro-
perty which belongs to such a person
at the time of renunciation passes
immediately on his renunciation to his
heirs. But, Sir, there is a qualifica-
tion. Property acquired by him sub-
sequent to the renunciation passes to
his spiritual heirs. You know that
can't be claimed

Mr. Deputy-Speaker: Spiritual
heirs on physical death.
Shri N. C. Chatterjee: Therefore,

there will be two Estate duties which
can be extracted if the law is properly
made. There is one other trouble and
Mr. More should consider it. This
law cannot be applied to the sudras. It
a sudra becomes a sanyasi, even re-
nouncing all wordly affairs, you can-
not exact this Estate duty from him.
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Shri S. S. More:
yroperty.

Shri N. C. Chatterjee: Ag a mat-
ter of fact. so far as I know, specially
in Bengal, they are richer than the
poor Brahmins.

Sudras have no

Dr. M. M. Das: Brahmins are richer
and more influential than sudras
everywhere.

Shri N. C. Chatterjee: The Hindu
law texts japplicable to the ascetics
do not apply to sudras unless usage
to that effect is established. In 40
Calcutta 545, so far as Bengal is con-
cerned, the Calcutta High Court has
held that no such usage is there. Mad-
ras has taken the same view in 40
Madras 846. The principle is that a
sudra cannot really enter into the
order of yati or sanyasi from the cano-
nical point of view. It has got to be
considered seriously whether you will
allow any discrimination between
Brahmins and sudras and sudras and
non-sudras. (Some Hon. Members: No
discrimination.) The same law should

be applied. It should be carefully con-
sidered.

Shri 8. 8. More:

May I make one
point clear? .

Mr. Deputy-Speaker: No. no. How
long are we to be on this?

Shri Gadgil: The only thing is, why
worry the sanyasis unnecessarily? Be-
cause of the worries of the world, he
renounces. Let us not worry about
hiim in this House. Let me understand
from my hon. friend how many people
are likely to become sanyasis in order
to avoid the Estate duty?

Shri S. S. More: We do not say, in
order to avoid.

Pandit Thakur Das Bhargava: Peo-
ple do not become sanyasis to avoid
this duty; but as a matter of course.

Sbri Gadgil: What was suggested
was that this taking to sanyas tanta-
mounts to civil death, but he will con-
#nue to live and meanwhile the pro-
perty will pass and his heirs will
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squander. Let me understand how
many such cases are going to happen,
how many happen at present. Let us
have a little more sense of realism.
Should we legislate for abnormal
cases?

Pandit Thakur Das Bhargava: This
is not abnormal. )

Shrt Gadgil: Qr should we legislate
for normalcy of experience? I do not
think any such definition 1s necessary.
The question for considera'ion is whe-
ther for the purposes of this Act we
contemplate real physical death or
some notional death like a man taking
to sanyas. Probably in his case {t
may be that all the interests that pass
to his heir may be as wel’. a gift and
not a passing of the estute as contem-
plated in section 5.

Shri T. S. A. Chettiar (Tiruppur):
There is another difficulty. There may
be people who become suryasis and
after some time, come bark to ordi-
nary life. When once clvil death has
happened, he comes back.

Mr. Deputy-Speaker: He is re-born.

Shri T. S. A. Chettiar: What will
happen to his property? I do mot
think it is necessary for this amend-
ment to find a place here.

Shri C. D. Deshmukh: This quest
of perfection is admirable. But, really
I have not got' statistics ahout san-
yasis. As far as I can gather from
the observations of Mrc. Chatterjee,
you can get sanyasis only from a
small section of the Hindu commu-
nity.

An Hon. Member: And also from the
Jains.

Shri C. D, Deshmukh: If sanyas was
taken two years or more cefore death,
then, it really does not matier and you
might consider it as if a rift had been
made. One is concerned with deaths
that occur before two vears after tak-
ing sanyas. Otherwise this feeling
that something is escaping Estate Duty
does not haunt me as it seems to haunt
hon. Members. I have reconciled my-
self to the prospect of a iot of pro-
perty escaping this Estatc duty. Gifts
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will be made, trusts will be made and
s0 on. We are really cnncerned with
that critical period. Statistically I
think the problem is so unimportant
as not to deserve attentlor at the pre-
sent moment. But, if later ~n, 1 find
in the light of experience that a lot of
people are taking to sanyas, I shall be
able to bring in an amendiment and
prevent the re-enactment of, so to
speak, the original Act. That is my
second reason why we should avoid all
these great many complications. The
questions whether a sar.yasi will be
able to acquire property whether it is
going to deveolve on his spiritual heirs,
etc.. would be very difficult to deter-
mine for the administrative machinery.
1 think it is a wrong principle to try
to legislate for an odd and remote con-
tingency. These remarks apply both
to amendment number 404 and a part
of 370.

The same objection. or 1 think of a
rather different kind. applies to the at-
tempt to define accidenta: dcath. That
fs to say. it is a kind of c¢ver-refine-
ment. Everybody knows what an ac-
cidental death is and the difficulty
about distinguishing beiween suicide
and accidental death is the difficulty of
the coroner or some official who s
equivalent to the coroncr. Once that
is decided, we clearly know whether
it is accidental death or wot. It is
not by definition that we are going to
be able to decide whether a particular
case of death, of suspected suicide or
accidental death. That is implicit in
the argument of the hon. Member.
Therefore, I think both these amend-
ments are unnecessary.

With resard to property zlso, I have
given careful thought to this question
and I have taken counsel from my
lega! advisers. Thev advise me that
this change is not necessary: that is
10 say, the change of the word ‘sale’
to ‘transfer’. Avart from this, the
nther thing is: “debt and ounything in
action, and any other right or interest
in the nature of property whether in
possession or not:” The vcint to re-
member is that the delnition of pro-
perty as given in the Bill is not an ex-
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haustive definition. That {s to say,
it does not keep out other kinds of
property which could he held as pro-
perty. It is therefere unnecessary to
describe exhaustively the items which
are ordinarily understond as falling
within the scope of the meaning of the
word property, I shall quote an ana-
logy. In the Income-tax Act. the term
income is nowhere exhaustively defin-
ed although an inclusive deflnition does
appear in section 2(6)(z) When we
define in a Bill a term whirh {s other-
wise commonly understood. it is the
ordinary practice to include those
items only about which there may be
some doubt. Here, there is no doubt
regarding debts and anything in action.
These are covered by Explanations 1
and 2. Regarding subsejucut part of
the addition. we are not «lear as to
what an interest in the nature of pro-
perty means, seeing that pro-
perty includes interest in pro-
perty. Transfer really inc.ades, if we
analyse the position, sale, exchange,
mortgage and gift. Exchange is cover-
ed by the words ‘any porpe iy convert-
ed from one species into another’.
Mortgages are covered by Explanations
1 and 2 and there is a spezial provision
for gifts in the body of the Bill. There~
fore, we are advised that it is not
necessary to have the amendment
which has been proposed by the hon.
Member. I therefore oppose all the
three amendments.

Mr, Deputy-Speaker: I will now put
the amendments to the Wousc unless
they are withdrawn.

Shri H. G. Vaishnav: I withdraw my
amendment No. 370.
Shri Telkikar: [
amendment No. 468.
The amendments were, by leave, with-
drawn.
Mr. Deputy-Speaker:
is:
In page 2, for lines 25 to 29, substi-
tute—

withdraw my

The question

‘(15) “property” includes any in-
terest in property, movable or im-
movable, the proceeds of transfer



2011 Estate Duty Bill

[Mr. Deputy-Speaker]

thereof and any money or invest~
ment for the time being represent-
ing the proceeds of transfer and
also includes any property con-
verted from one species into an-
other and also any debt and any-
thing in action, and any other
right or interest in the nature of
property whether in possession or
not;”

The motion was negatived.

Mr. Deputy-Speaker:
is:

The question

“That clause 2, ag amended,
stand part of the Bill.”
The wmotion was adopted.

Clause 2, us amended, was added to
the Bill.

Clause 3.— (Interpretation)

Shri C. D. Deshmukh: I beg to
move:

In page 3, omit lines 8 to 10.

Shri Tulsidas:
amendment No. 7?

May 1 move my

Mr, Deputy-Speaker: It is the same

as the Finance Minister’s amendment.
-

Shri C. D. Deshmukh: He can move
it. 1 withdraw mine.

Shri Tulsidas:
In page 3, omit lines 8 to 10.

I beg to move:

In page 8, after line 26, insert—

“Provided that no property
taken under a gift, settlement, dis-
position or transfer made prior to
the passing of this Act shall pass
or be deemed to pass on the death
of the deceased or be deemed to
be included in the property pass-
ing on the death for the sole rea-
son that the prescribed period of
time has not elapsed prior to the
death.”

With regard to Amendment No. 7,
I must congratulate the hon. Finance
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Minister for having accepted the
amendment which I moved because it
is a clause which does not appear at
all in any of the Estate Duty Acts of
the United Kingdom and I could not
get any explanation from the Finance
Ministry. As the Finance Minister has
accepted it. I am thankful to the Min-
istry for the same. May I go on to my
other amendment? '

With regard to my amendment No. 8
this is inserted in the original sub-
clause (2) to remove the possibility of
doubt as to the scope of the provisions
contained in Parts 2 and 3 of the Bill.
My object of inserting this new provi-
sion is to provide agdinst the possibi-
lity of a property taken under a gift,
settlement, disposition or transfer
prior to the passing of this Act being
included in property passing on death
for the sole reason that the prescrib-
ed period of time has not elapsed
prior to this. This has got to a cer-
tain extent retrospective effect. I would
like to ask the hon. Finance Minister
that when a particular person has
given a gift to a charitable institution
before the passing of the Act, say last
month. and when the Act is passed
this month, in the middle of this
month. and within three months or
two months he dies. what is the posi-
tion? The effect of this Act will be
that that property or gift which has
been given to a charitable institution
would be taxed because to the extent
of six months the period has not elaps-
ed. The man has given the gift be-
fore the Act is passed. He does not
know what will be the provisions of
the Act, what is going to be passed.
and therefore, it will create a certain
amount of complications.

[PANDIT THAKUR DAs BHARGAVA in the
Chair]

I feel that there will be a lot of
hardship, and as this is a measure, the
first of its kind in this country, it
would be advisable that any gift or
settlement or trust which has been
created before the passing of this
Bill should not be brought within the
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scope of this Act. I do not know, per-
haps this may also be against the Con-
stitution. I feel very strongly that
the amendment which I have maved
is correcting the position as I pointed
out above, and I hope that the Finance
Minister will accept it, ag he has al-
ways been open-minded.

After all, a number of things have
been changed in thig Bill, and there-
fore, one does not know hefore the
passing of the Bill what is going to be
the Act. Therefore, whatever has
been doue before the passing of the
Act should not be affected. I request
the Finance Minister to accept this
amendment.

Shri M. S. Gurupadaswamy (My-
sore): Mr. Chairman, Sir, I rise to op-
pose this amendment moved by my
hon. friend Mr. Kilachand. Mr. Kila-
chand, coming as he does from a busi-
ness community, is naturally sensitive
to certain provisions of the Bill. He
was complaining just now that the Bill
will prove hard in those cases wherein
you find transfer of property before
the passage of the Bill. Certainly,
Sir, I agree with him that it will
prove very hard on those people who
have attempted or who have already
passed on property to others. He was
also complaining that many people do
not know the provisions of the Bill. so
it will be very inequitous to make the
Bill retrospective. I submit that many
people who have transferred their pro-
perty recently have anticipated the
Bill. I want that this amendment
should not be accepted by the hon.
Finance Minister and those transfers
which have already been made by
certain vested interests should be tax-
ed, should be brought within the ambit
of the Bill. Such an amendment, if
it is accepted, will encourage vested in-
terests and it will encourage the tax-
dodgers. 1 submit once again that
properties have been transferred al-
ready with a view to evade taxation
under the Bill and that thing should
be stopped immediately. We do not
want any tax evasion by way of anti-
cipating the passage of the Bill I
submit that this amendment should
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not be accepted by anybody in the
House.

Shri C. D. Deshmukh: I rise to op-
pose this amendment. I know at least
one case where, when in 1936 the ques-
tion of imposing some form of death,.
succession or estate duty was first
broached, very clever people started:
making transfers of their property.
That process has, I have no doubt,
been accelerated as the chances of’
this Bill becoming law have appeared
dreader from their point of view,
rosier from our point of view. And,.
therefore, I am quite certain that, if
we are concentrating attention on pos-
sible tax-evaders, a large number of
people have made dispositions of pro--
perty in order to escape the tax in
spite of lack of precise information—
obviously, that is natural—and predic-
tion as to what form the law will take:
finally, because they are taking no
chances. So far as the transfers be-
fore two years are concerned. there is.
nothing one can do about ii, but there
is no reason why the law chould go out.
of its way to crown their eflorts with.
success, so to speak. And, therefore, 1
think it will be against the public in-
terest to accept any such exemption
of these people.

Shri 8. 8. More: May I seek some
clarification from the Finance Minis-
ter? Amendment No. 7 Is equal to
Amendment No. 466 of the Finance
Minister. Why is he proposing dele-
tion of these lines in Clause 3? Is it
needless, or will some other definition
of property etc., cover even such
cases? Can he give us some more
light?

Shri C. D. Destimukh: This clause
dates from the original drafting of the
Bill, and the original draftsman—
which I had occasion to mention at one
time—was Shri B, N. Rau, who thought
it a measure of abundant caution to
include these words. But then after-
wards we were put oa inyjuiry, and
we were asked to explain what exact-
ly they meant, and none of us is able
to see what purpose these words
serve. ’
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Shri 8. 8. More: You are deleting
everything we cannot understand?

Shri C. D. Deshmukh: I think it
should be the rule. Otherwise I should
be able to say that this clause was for
this purpose. Applying my mind to it,
I really could not give myself any
satisfaclory explanation of the purpose
which these words serve. Therefore I
have come frankly before the House to
say that I am accepting this amend-
ment, supporting the vicw taken by
the hon. Member that these words are
unnecessary.

Shri Gadgil:
wanted that.

Mr. Chatterjee also

Mr. Chairman: This forms the
subject matter of amendment No. 466.
This appears in the c-der vaper first,
before amendment No. 7. Which is to
be put to the vote, No. 46¢ or No. 7?

Shri C. D. Deshmukh: No. 7 is go-
ing to be put first.

Mr. Chairman:
In page 3, omit lines 8 to 10.

The question is:

The motion was adupted.

Mr. Chairman: I shall now put
amendment No. 8 to the vite of the

House.
The question is:
In page 3, after line 26, insert—

“Provided that no  property
taken under a gift, settlement, dis-
position or transfer made prior to
the passing of this Act shall pass
or be deemed to pass on the death of
the deceased or be deemed to be
included in the prope:ty passing
on the death for the soie reason
that the prescribed period of time
has not elapsed prior 1o the
death.”

The motion was negatived.
Mr. Chairman: The question is:

“That clause 3, as amended,
stand part of the Bill."”

The motion was adojted.
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Clause 3, as amended, was added
to the Bill.

Clause 4.—(Estate Duty authori-
ties.)

t
Shri S. V. Ramaswamy: I beg to
move: .

In page 3,

(i) after line 28, insert—

‘“(a) The Appellate Estate Duty
tribunal”.

(i) lines 29, 30 and 81, for “(a), (b)
and (c)” substitute “(b), (¢) and
(d)” respectively.

In page 3, after line 31 insert—

“(1A) The Central Government
shall appoint an Appellote Estate
Duty Tribunal, which shall be pre-
sided over by a Judiciusl Officer
not less than the rank of a District
and Sessions Judge.”

Shri Tu'sidas: I beg to move:

In page 3, omit line 31.
In page 3, omit lines 45 to 49.

In page 4, line 6, omit “other than
valuers”.

In page 4, after line 7, insert—

“4A. Appellate Tribunal.—(1)
The Central Government shall ap-
point an Appellate Teihanal con-
sisting of an equa’ number of judi-
cial members and &ccountant
members as defined in sub-section
(2) to exercise the functicns con-
ferred on the Appellate Tribunal
by this Act.

(2) A judicial mercber shall be
a person who has exerused the
powers of a District Ju.ge or who
possesses such qualifications as
are normally required for appoint-
ment to the post of District Judge;
and an accountant member shall
be a person who has. for a period
of not less than six ye:rs practised
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professionally as a Registered Ac-
countant enrolled on the Register
of Accountants maintained by the
Central Government under the
Auditors’ Certificate Rules, 1852.

(3) The Central Government
shall appoint a member of the Tri-
bunal to be President thereof.

(4) The powers and functions of
the Appellate Tribunal may be ex-
ercised and discharged by benches
constituted from members of the
Tribunal by the President of the
Tribunal.

(5) If the members of a bench
differ in opinion on any point, the
point shall be decided according to
the opinion of the majority, if
there is a majority; but if the
members are equally divided. they
shall state the point or points on
which they differ and the case
shall be referred hy the Vresident
of the Tribunal for hearing of such
point or points by one or more of
the other membhers of the Tribu-
nal and such point or points shall
be decided according to the opi-
nion of the majority of the mem-
bers of the Tribunal who have
heard the case, including those
who first heard it.

(6) Subject to the pruvisions of
this Act, the Appellate Tribunal
shall have power to regu'ate its
own procedure and the procedure
of benches of the Tribunal in all
matters arising out of the dis-
charge of its functions including
the places at which the benches
shall hold their meetings.

4B Board of Valuers.~(1) The
Central Government shall appoint
a Board of Valuers consisting of a
sufficient number of qualified per-
sons to act as Valuers for the pur-
pose of this Act and shall fix a
scale of charges for the remunera-
tion of such persons.

(2) The Central Government
may from time to time appoint
persons to be members of the
Board of Valuers.
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(3) The Central Covernment
shall appoint one of the members
of the Board to be President there-
of.

(4) The powers and functions of
the Board may be exerrised and
discharged by benches constituted
from members of the Beard by the
President of the Board.

(5) Subject to the provisions of
this Act, the Board shall have
power to regulate its own proce-
dure and the procedure of benches
of the Board in all matters aris-
ing out of the discharge of its
functions, including the places at
which the benches shall hold their
sittings.”

8hri S. 8. More: I beg to move:

In page 4, lines 2 and 3, for “a
Controller” substitute “The Board”.

In page 4, line 4, for “him” substi-
tute “a Controller”.

Shri Barman: I beg to move:

In page 4, line 2, before “the con-
ditions” insert ‘“the appointment
and”.

Shri C. C. Shah (Gohilwad-Sorath):
On a point of information, Sir. Some
of these amendments now moved, e.g.
304, 305 and 12 relate to the creation
of an Appellate Estate Duty Tribunal.
There are amendments on the same
subject, but of a different character,
e.g. amendments Nos. 179 and 187, the
former by Shri Chand Singhal, and
the latter by me. Clause 61 deals
with appeals. My amendment pro-
vides for appeals not to any appellate
tribunal to be created expressly for
the purpose of this Act, but to either
the High Court of a State or a District
Court of the State. So, there is no
necessity to create any appellate tribu-
nal as such.

So far as Clause 4 is concerned, it
only mentions the authorities under
this legislation. But the substantial
question is whether an independent ap-
peal to a judicial or other authority
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[Shri C. C. Shah])

should be provided or noi. My res-
pectful submission is that these amend-
ments may be discussed, when we
come to Clause 61, for they will be
more appropriate at that stage. The
discussion on that clause would rather
be a long one, because as far as 1
ecould judge from the debate during
the first reading, I find that there were
8o many hon. Members who had
spoken in support of the creation of
a judicial authority for an appeal
against the Central Board of Revenue.
Instead of bringing up a discussion at
this stage, I would submit that these
amendments that have now been mov-
ed may stand over until we come to
clause 61.

Shri S. V. Ramaswamy: We may
discuss the general principle whether
there should be an appellate tribunal
at all

Mr. Chairman: There are two ques-
tions to be decided. Clause 61 re-
lates to appeal against determination
by Controller, The first question is
whether we should have a judicial ap-
pellate tribunal or a controller. Un-
less this is decided, the question of an
appeal to the High Court would not
arise. Therefore 1 think clause 61
may be discussed at the time it comes
up for discussion in the normal order
in the Bill, and there is no point in
having a discussion at this stage, so
far as an appeal to the lligh Court
against the determination by the Con-
troller is concerned.

The main question is whether we
should have a system as given in the
Bill or an appellate tribunal. I think
we should conflne our discussion at
this stage, to this aspect of the ques-
tion, unless the hon. Finance Minister
thinks that we will be better sdvised
if we have all the discussion at one
place. in regard to determination by
courts.

Shri Gadgil: 1 find that Amendment
No. 12 provides for the addition of two
new clauses 4-A and 4-B. If that
amendment is moved now, the whole
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matter can be discussed. If it i{s re-
jected. then the other amendments willk
be barred. So this amendment can
as ‘well be discussed now.

Mr  Chairman: Supposing the
House takes a decision in regard to
the question whether there should be
an appellate tribunal or not, subse-
quently this question will not be al-
lowed to be discussed again. At this
stage, if we, conflne ourselves to this
question alone, I think nothing will be
lost.

stri S. 8. More: May I make a sub-
mission. Sir? We may posipone the
discussion of clause 4(1), till we reach
clause 61. while we mav discuss the
other sub-clauses mnow. Mv hon.
friend Mr. Gadgil suggested that if we
come to any particular conclusion at
this stage, the result will be that when
we come to clause 61. all these amend-
ments will be ruled out, supposing the
verdict of the House goes against

them.

The Deputy Mim'ster of Finance
(Shri M. C. Shah): Subject to that, we:
can pass clause 4, and if there is any
change later on alter fit.

Shri S. S§. More: It won't be a con-
sequential change. Amendments to
sub-clause (1) of clause 4 and to clause
41 are—some of them—based on prin-
ciple: what is to be the authority,
whether a bureaucratic authority or a
judicial authority? It covers a larger
canvas and will have to be gone into
in greater detail. Supposing on this
particular amendment we arrive at a
decision, then all discussion about a
judicial tribunal at the stage of clause
681 will be ruled out.

Shri Tulsidas: May I point out that
my other amendments Nos. 9, 10 and
11 are consequential amendments,
after amendment No. 12 is taken up.
Therefore, ' if you take up the other
sub-clauses now and sub-clause (1)
later on, that again does not serve the

purpose.
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Mr, Chairman: The point we are
discussing i{s not that. There is no
difficulty in taking up amendment No.
12 at this stage which relates directly
1o clause 4. The question is about
clause 61—whether we should include
the discussion of it at present; that is,
50 far as clauses 4 and 61 are concern-
«ed. whether there should be one dis-
cussion now or at a later stage, clause
61 can be discussed and we can now
discuss clause 4. That is the question.

Shri S. V. Ramaswamy: May I sug-
gest, Sir, that amendments to clause
61 may be taken up as well so that
they can be discussed at this stage?

Mr. Chairman: I would ask the opi-
mnion of the House as to how would
we be losing if we allow discussion of
<clause 4 at this stage. If we take a
decision. then in the matural course of
events when we reach clause 61 we
will be discussing it on the basis that
clause 4 is not amended—-if we do not
-amend it—or if amended, then on that
basis the discussion will proceed. There
is no difficulty to my mind.

Shri K. K. Basu: What should be
‘the tribunal and in what manner it
should be constituted will all come
under clause 61.

Mr. Chairman: I should think there
will be no difficulty. Unless the House
«directs me to do otherwise. I should
think that we proceed with clause 4
and then 4A and 4B at this stage.

Shri N. C. Chatterjee: As a matter
of fact, I ought to tell the House that
the Business Advisory Committee took
the view, which you had been pleased
to communicate, and the Deputy Min-
ister will support me, that at this stage
we could discuss amendment No. 12 of
Mr. Kilachand and clause 61 would
come later. On that basis, Sir, the
time-table was prepared and we have
been allowed three days and an after-
noon. Of course, it knocks out the
whole time-table if this discussion is
shut out. That is a smalil point but.....

Mr. Chairman: There is no inconve-
nience in taking up clause 4 now and
subsequently clause 61. May I just
know what the Finance Minister has
to say?
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Shri C. D. Deshmukh: Some time
or the other a good deal of discussion
has to take place on the whole
system—how the valuation is to be
arrived at and who is to decide
appealg ete. Now, it is really a
question of allowing time for it on a
certain occasion. Now, as the hon.
Member hag said, their own assump-
tion is that the whole matter will be
discussed now rather than when we
come to clause 61. So far as we are

. concerned, we are ready, that is to

say, we have no objection to urge
against the discussion taking place
now which will be inclusive implicitly
of discussion on clause 61. There
may be certain residual matters to
which we shall come only when we
come to clause 61. But I have no
objection to the whole principle
involved in this being discussed at
length . now, as has been arranged by
the Sub-Commititee of the Business
Advisory Committee.

Mr. Chairman: Mr. S. V. Rama-
swamy.
Shri S. V. Ramaswamy: [ beg to
move:
In page 3,
(i) after line 28, insert—
“¢a) The  Appellate Estate

Duty Tribunal”.

(ii) lines 29, 30 and 81, for “(a),
(b) and (c)” substitute “(b), (¢)
and (d)”, respectively.

In page 3, after line 31 ingert—

“(1A) The Central Govern-
ment shall appoint an Appellate
Estate Duty Tribunal, which shall
be presided over by a judicial
Otficer not less than the rank of
a District and Sessions Judge.”

I submit thig raises a question of
fundamental importance. The ques-
tion is whether the appeal should be
to a Judicial body or to a department-
al body. Now, according to clause4,
there are only three Estate duty
authorities—the Board, Controllers
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of Estate Duty and Valuers. These
amendments seek to introduce a
fourth category, namely, the Appel-
late Estate Duty  Tribunal., The
object is this. In this connection, I
have to make a reference to clause
41. That -clause provides for appeals
to the Central Board of Revenue
sgainst the orders of the Controller.
It may be noted that appeals under
this clause are granted only against
orders of the Controller. For in-
stance, there is no appeal against the
determination by the Controller that
a certain person has taken possession
of or administers any part of the
estate which, however, is disputed by
such person. Further, under clauses
42, 44, 45 and 46, certain matters
have to be proved to the satisfaction
of the Controller and no appeals are
provided for against the decision of
the Controller. In fact, there is no
reason why there should not be an
appeal against any determination by
the Controller.

Secondly, Sir, ag both the Con-
troller and the Central Board of
Revenue are limbs of the same
revenue collecting machinery, an
appeal from cne to the other is not
of any practical value. Further, the
Board sits in Delhi and the appellant
has to incur the expenditure of going
to Delhi if he wantg to be personally
heard in appeal. In small cases, it
will not be possible for the appellants
to go to Delhi and they will be unable
to have the opportunity of being
heard personally. In order that
justice is not only done, but may also
appear to be done, it is necessary
that the parties get the opportunity
of arguing t‘heir case before an
impartial appellate body sitling at a
reasonable distance from the place
where the parties reside. Under the
Income-tax Act, an Appellate Tri-
bunal is provided, to which appeals
must be made, Even the majori-
ty of the Memberg of the Select
Committee support this, though
they have said that the ques-
tion can be considered later on. In
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view of our experience under the
Income-tax Act where an appellate
tribunal is provided for, it is
absolutely necessary that an inde-
pendent appellate authority should
be set up here even now to hear
appeals against the Controller,

Sir. strictly speaking, it would be
a great asset to the country if we
have got judicial officers presiding
over Appellate Tribunals. The
atmosphere ,of a judicial body is

" entirely different from that of a de-

partmental body. Confidence should
be infused in the minds of the asses-
sees and one way to infuse such von-
fidence is to set up judicial bodies.
It is in that view of the matter that
I urge that these amendments should
be accepted.

Shri Tulsidas: Sir, this clause
prescribes the various authorities for
the purpose of administration of
estate duty and their functions.
These include the Controllers of
Estate Duty, the Central Board of
Revenue and the Valuers. The Con-
troller of Estate Duty will be the
first authority to make assessment of
estate duty, and against an order of
the Controller an appeal has been
provided to the Central Board of
Revenue under clause 61. It the
dispute relates to valuation of pro-
perty under clause 81, the Boara
may, and if the person accountable
sc requires it shall refer the matter
to Valuers. As the Controller and
the Central Board of Revenue are
both limbs of the same revenue
collecting machinery of the Govern-
ment. the latter occupying a superior
status and position, an appeal to the
Central Board of Revenue against
the order of the Controller may not
be found of much practical value.
Besides, it will also not create that
much confidence amongst the asses-
sees because, as I just now pointed
out, both are limbs of the same
revenue collecting authority, one
making the valuation and the other
hearing the appeal, the one hearing
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thie appeal being a superior authority.
But generally, as we all know, even
in income-tax matters, some of the
instructions are always sent from the
Central Board of Revenue. There-
fore, the appeal may be going to the
same authority, Therefore. it will
definitely notv create the confideace
among the assessees that full justice
is done.

Sir, usually the Buard will not only
be guided by the guiding principles
on which assessments are to be made
under the Act but will also be dealing
with cases which come to it in
appeal. This militates against the
objectives of an impartial and un-
" biassed decision taken by an inde-

pendent tribunal entirely divorced
from the considerations of revenue
accruing to Government. It is neces-

sary that the assessee must feel that
he has been justly dealt with and
that in the execution of law the
scales have been held even as
between  himself and the revenue
imposing authority. There ought,
therefore, to be an independent tribu-
nal on the lines of the independent
tribunal under the Income-tax Act
to which appeals shoulgl be provided
from the orders of the Controller.
The final fact-inding authority, asin
the case of the Income-tax Act should
be an independent appellate tribunal
as otherwise the benefit of the appeal
to the assessee would be of an illusory
character.

Sir, I have also provided in my
amendment for a Board of Valuers.
If I may say so, this matter was dis-
cussed in the Select Committee. 1
do not wish to say what happened in
the” Select Committee but I know that
most of .the opinion was in favour of
the Board of Valuers as well as the
question of Appellate Tribunal. Even
when the Bill was discussed last
session a very large number of Mem-
bers had expressed that there should
be an appellate authority which
would create confldence amongst the
agsessees and they should feel that
proper justice has been done.
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Sir, even in income-tax matters the
Government has felt afler some
experience that an appellate authority
should be created and they have
created an appellate authority.
Under the U.K. Act, both on matters
o law ag well ag fact, an appeal can
be made to the County court and
to the High Court. Here most of the
appeals are to be made to the Central
Board of Revenue. Even on the
questinn of valuers the Bill has pro-
vided that if an assessee is not satis-
fied with the valuation by the Con-
troller the matter may be referred to
the arbitration of valuers.

You know very well that when
these valuers are appointed by the
Central Board of Revenue—whether
it may be one arbitrator appointed by
an assessee or the other appointed by
the Government. these valuers will
naturally be to a certain extent biass-
ed. Therefore. even regarding the
question of valuers. in my amend-
ment, I have provided that a Board
of valuers inay be appointed on the
same lines as the Appellate Tribunal

12 NooN

Sir, I know most of the Members
have experience of this matter and
will appreciate that particularly {f
the smaller assessees have to come
over to Delhi, say, from Travancore-
Cochin for appeal to the Central
Board of Revenue they will find it
dificult. It you have a Court of
Appeal they will have to attend the
hearings on the appeals. The valua-
tion or Controller's decision may go
against them and the appeal will be
so costly that it will not be possible
for them to have justice at a cheap
cost. Therefore, either we must
accept the principle of the Appellate
Tribunal or we must allow the asses-
sees to go to the Distrint Courts, It
will. otherwise, create confusion and
people will naturally feel that proper
justice has been denied to them.
Therefore. I have tabled this amend-
ment. I know it is a very contro-
versial point. I know that the Gov-
ernment fecls, ‘“let us have some
experience of the administration of
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‘this Act and if necessary we may
have this changed later on.”  But.
‘when a new legislation of this type
is being enacted, it will naturally be
proper to create a machinery where-
Py there will be a sense of confidence
amongst the people that justice will
be done properly.

‘Sir, even in the Englisn Act
“(Diamond p. 323, Fin. Act. 1894 s. 10)
you will observe that “any person,
aggrieved by the decision of the Com-
missioners as to repayment of over-
paid duty or the amount of the duty
.claimed, may appeal to the High
‘Court or to the County court when
the value of the property does not
exceed £ 10,000/-". We have adopt-
ed the provision from the U.K. Act
where, whether it is points of law or
‘points of fact, the matter can be
referred to the court. Here we have
provided that on the decision of tha
Controller the appeals can only be
made to the Central Board of
Revenue.

In the question of valuers, as i
pointed out, it will be the question
of arbitration. The arbitrators will
also be appointees of the Central
Board of Revenue. Therefore I have
provided both with regard to the
valuerg and with regarq to the
Appellate Tribunals. Sir, it is
:absolutely important that we must
create confidence amongst the people
that proper justice will be done,
.otherwise this will create a lot of
.confusion. Besides, thig Act isa very
complicated one. In certain questions,
the Controller may have a certain
jpoint of view but the assessee is
always satisfied if any other authority
hears the appeal and gives a decision.
It is, therefore, absolutely essential
that the amendment which I have
moved is incorporated. It will be in
the larger interest of the people
because they will have confldence
that there is an appellate authority
40 whom they can go even if the
Controller or the Valuer has not
given a proper judgment.
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On this point we have had a lotof
discussion both in the Select Com-
mittee and here. I had occasion
personally to make my observations
in the Select Committee. I do not:
wish to go any further into this
matter but I do feel that this is a
mattér on which I am sure the hon.
the Finance Minister will keep an
open mind and will judge it from
this point of view that this is a thing
in which they should create confid-
ence amongst the people who should
feel that in the administration of this
Act there will be proper justice done.
Otherwise, already the Act is com-
plicated; there are so many points of
view, so many rulings of the court.
We have always been told that on a
particular point of view, 'there is a
ruling of a court. If we have not to
go to a vourt on a question of ecven
facts where the ruling has been given
by other courts, how is the appellate
authority going to understand that
ruling? The appellate authority
must be the authority appointed by
the Law Ministry or it must be a

. court. Otherwisé, even the rulings

cannot be interpreted in the manner
that could be understood. unless the
person is from the judiciary.

I know that even in the Select
Committee and even otherwise. there
has been an open mind on this point.
Naturally, the authorities are also
keen that in this matter, whatever is
considered fair and equitable should
be done. I feel that unless we pro-
vide an authority from the Ministry
of Law or from the Judiciary, it
would be unsatisfactory. For, if a
person is free to go to the court, it
is not because he is unable to get
proper justice. Besides, as I pointed
out, it is very expensive for a person
to come to Delhi to give a hearing to
the Central Board of Revenue, from
States like Travancore-Cochin and
Madras, or even from other places.
Therefore, it is absolutely essential
that either he has to go to a court or,
as my amendment is. an appellate
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tribunal should be appointed forth-
with. I have made my points. 1hope
the hon. Finance Minister will take
into consideration the points that I
have made.

Shri C. C. Shah: Mr. Chairman,
8ir, The question which we are dis-
cussing does not involve any gquestion
of principle or policy regarding the
imposition of estate duty. I is only
a  question of -administrative
machinery to be created for the pur-
pose of deciding questions arising out
of the administration of the Act.
Therefore, my first respectful sub-
mission ig that the Government
thould not treat this as a question,
ihvolving any policy or principle, but
as 1 have always said, view it with
an open mind.

I heard the hon. Finance Minister on
two occasions on this subject. First,
when he moved the motion for con-
sideration of the Bill as reported by
the Select Committee, and secondly,
when he replied to the debate on the
first reading. And on both the occa-
sipns, I am quite sute after giving his
most careful consideration to the
matter, he gave certain reasons why
the Government do not ‘consider it
advisable or necessary, at this stage, o
accept the suggestion of a judicial
authority over the Board of Revenue
or the Controller. The three reasons
which he gave, as far as I remember—
because I am speaking from memory
—were, firstly, that an appeal to the
Central Board of Revenue will create
a certain degree of uniformity. Being
persons in charge of the administration
of the Act. they know precisely what
they want and what kind of precedents
they wish to create and what kind of
policy they’ want to adoot in the
administration of the Act. Therefore,
it ig best. the Finance Minister said.
that in the initial stages, the appeal is
made to the Central Board of Revenue.
The second argument which the Finance
Minister advanced was that there would
be a certain degree of flexibility in the
administration of the Act when it is
left to executive authorities rather than
to  judicial authorities, and he
378 PSD
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suggested that the judicial
authorities are bound by the
letter of the law whereas the execu-
tive authority will act according to the
spirit of the Act and will, therefore,
introduce a certain degree of flexibility
in the administration of the Ant to the
advantage of the assessees. The last
argument which the Finance Minister
advanced was that the executive
authority, the Central Board of
Revenue, are likely to be more generous
than the judicial authority. These are
substantially the three arguments, as
far as I recollect. which he advanced
on both the occasions. While replying
to the debate on the first reading, he
gave certain statistics of appeals to the
income-tax tribunal to show that
appeals to the income-tax tribunal are
gradually being reduced, that therefore
there ig greater confldence in the
executive authority and its orders, and
that the experience of the income-tax
tribunal appears to show as if there is
no longer any necessity for an inde-
pendent judicial tribunal. I will briefly
deal with each of these arguments. As
I said, I have given careful considera-
tion to each of these arguments, and I
feel that both on the grounds of conve-
nience as well as inspiring confldence
in the public in the administration of
the Act, it will be advisable, at this
stage, to have a judicial authority. It
can be done in more than one way.

Shri C. D. Deshmukh: The Board
of Revenue is hearing you,

Shri C. C. Skah: The suggestion
which I have made is this. I admit
that there should be a first appeal on
a question of fact to the Central
Board of Revenue, as it is, under the
Income-tax Act, to the Appellate
Assistant Commissioner. That first
appeal will bring to the administra-
tion that uniformity. that flexibility,
that generosity—in fact everything
which the Finance Minister envisages
by an appeal to the Central Board of
Revenue. If the assessees are satis-
fled with the first appeal, they need
not go over it. Therefore, my amend-
ment does not eliminate the first
appeal to the Central Board of
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Revenue. But my amendment is
asking for a second appeal on a
question of fact, to a judicial
authority. Under the Act, a second
appeal is provided to the High Court
only on a question of law and few
questions of law can arise as such
which can be taken to the High Court.
Therefore, I am providing for a second
appeal on a question of fact to the
judicial authority. That  judicial
authority can be of twp kinds. It
can be either an appellate tribunal
specially created for the purpose of
this Act as is done under the Income-
tax Act or under the various Sales
Tax Acts, or it can be the district
courts in the various districts. You
need not create an independent
tribunal only for the purposes of this
Act. Whichever of these two sugges-
tions is acceptable to the Government
may be taken; it is immaterial as to
which one of them is accepted. But
I wish to submit that sales tax is one
of those taxation measures which have
been adopted in all the States now,
and each one of these Actg has pro-
vided an appeal to a judicial authority
on a question of fact. This stands
almost on the same footing. There
are three principal taxation measures.
One is sales tax, the second is income-
tax and the third is the Sea Customs
Act. Out of the three, two have pro-
vided for appeals to judicial tribunals
or the judicial authorities. The Sea
Customs Act has not provided for an
appeal to a judicial tribunal, but there
is an appeal to the Central Board
of Revenue, and a revision applica-
tion to the Government in the nature
of a second appeal both on a question:
of fact as well as on the question of
law. Therefore, in a way, we provide
also for twp appeals. Thus, every
important measure provides for two
appeals; in the case of two of them,
namely, the income tax and sales fax
to a judicial authority, and in the case
of the third of them, namely, the Sea
Customg  Act, to the Government
itself. I will point out that the secand
appeal to the Government which
means, to the Secretary of the Finance
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Department dealing with the matter,
has not proved satisfactory, and a
situation has arisen when it may be
necessary to create even a tribunal
under the Sea Customs Act. But I
will l;lbt deal with that at this stage.

Now, having dealt with the argu-
ments which the hon. Finance Minis-
ter advanced for not acceding to our
request for a judicial tribunal, I will
put the positive case for what I con-
sider to be the necessity for it. I do
admit, and I Know as a matter of
experience, because in the course of
my profession I come ' across many
instances, that there is large evasion
of tax, whether it- be income-tax,
whether it be sales tax or whether it
be customs duty.

Shri 8. V. Ramaswamy: It is & fine
art.

Shri C. C. Shah: It is a flne art
exceedingly well practised by those
who are well-versed in it.

But I want to make this submission.
There are also now we find—I will
not call them illegal Impositions—
excessive penalties being levied by
departmental authorities which, 1 am
speaking from my experience again,
in certain cases I find are far beyond
the measure. Innocent people who
probably come within the lefter of
the law, but by no means come within
the spirit of it. have been visited with
heavy penalties under the Sea Customs
Act and other Acts and appeals to
the Central Board of Revenue or to
the Government have been of no
avail. Now, it is no consolation to an
innocent man to be told that many
tax. evaders escape duty and therefore
you should atone for the sins of
others. I wish people accepted
vicarious liability for the sins of
others; but they do not. But the
executive seems to feel—well I can
understand their justifiable feeling—
that so many people escape duty and
tax by such fine means that it does
not matter that some of those who
need not pay are made to pay. Now,
I do not know whether it is a right
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thing to do, nr a wrong thing. But
in any event, I submit it is better that
‘he public should have the confidence
that the matter will be reviewed by a
judicial authority and not merely by
an executive authority. With all the
best intentions, executive authorities
have an executive mind,—with the
best intentions, I say. I have appear-
ed before the Central Board of
Revenue; I have appeared before
other executive authorities; 1 have
argued matters.. My hon friend Mr.
Nathwani has done and so many
others have done. But it is rather
difficult to persuade them to take,
what I may call with respect, a
judicial view. Yes, it will happen, it
doeg happen, in some cases that if you
take a judicial view, sometimes a
person whom you consider to be
.guilty escapes. Sometimes, I say, it
does happen. But it is better, I sub-
mit in a Bill of this nature that we
are introducing for the first time that
people feel that not only that justice
is done, but they feel that there is
an authority which will do that
Justice. .

Now, there is a progressive tendency
I find in all legislation which is now
coming before the House to oust the
Jurisdiction of the courts—progressive
tendency,—either by way of delegated
legislation or by express provisions.
Whether it is good or bad, I do not
know. I heard the Deputy Finance
Minister saying it is good. It is u
debatable question. I agree if you
wish to have speedy administration nf
Acts, sometimes delegated legislation
is inevitable. But it depends upon
the degree to which you shall have
it and the persons to whom you will
entrust it. Now. there is no doubt
and we cannot mince matters on that,
there is a distrust of executive
authority. I do not say that it is
whoelly justified: but it is a problem
of creating confidence.

There is no doubt that tax evasion
has occurred not merely because there
are tax evaders, but it has occurred
partly because of the inadequacy of
the administrative machinery, or
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inefficlency of the administrative
machinery, and partly on account of
corruption. The problem of tax
evasion cannot be dealt with by mere-
ly denying to the people a judicial
authority to review their cases. I
am not very much enamoured of
courts.

Shri Gadgil: But you make your
living out of them.

8bri C. C. Shah: Yes, I make my
Hving “out of them. At the proper
time I will speak about it.

Shri Gadzil: I too have made my
living out of them.

Shri C. C. Shah: In this connection
1 would like to point out that I have
appended a strong note to the All
India Bar Committee Report on the
subject of reform of the present
judicial system; but that is a different
subject altogether, and I know that
the delay and the cost involved in
going to a court of law is sometimes
disproportionate tp the claim which
Yyou make. Even knowing that I have
come to the conclusion, and balancing
all factors I have come to the conclu-
sion, that it ig better to provide a
judicial authority for a second appeal
than to deny it.

The Finance Minister said: “Let us
have some experience of thig Act in
the hands of the Central Board of
Revenue, and if experience shows
that we need it, wo shall do it.” Now
the experience of the Income-tax Act
has ' shown the necessity of it; the
experience in the administration of
Sales Tax Act has shown the neces-
sity of it. If that experience is not
enough to show the necessity of it in
this Act, I do not know what more
experience we need. And I will say
this that the delays in appeals to the
Central Board of Revenue are no less
than the delayg in courts. In several
appeals to the Central Board of
Revenue I have found it takes any-
thing between iwelve to eighteen
months to get a decision. And Ihave
known of cases where even after the
appeal hag been heard, for six.months,
eight months, even up to a year, na
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decision is given, no judgment is
given. Also, in hearing before the
Central Board of Revenue they do
not generally call the party in person.
The party hag a satisfaction that he
is heard only when he ig called in
person and that he gets in a court and
before a judicial authority. However
much you may wish to do justice by
reading the papers and reading a file,
it is quite a different thing when the
man or hig duly accredited representn-
tive appears before you and places
his case. After all advocacy and
argument have some meaning. It is
intended to persuade you to take his
view. But most of the appeals are
disposed of on files. It is no satis-
faction to the man that the offlcer has
carefully read the flle and taken
account of every factor. Alsc it has
been my experience that when a case
comes in appeal to the Central Board
of Revenue, sometimes they take into
account facts which they do not even
disclose to the other side. They make
their own enquiry. They gather their
own facts and give their judgment on
enquiry made by them or facts gather-
ed by them which the other side does
not know, or have no opportunity of
meeting. It may be that if he is heard
in person and told what are the facts
which are going to be taken into con-
sideration, he may be able to dispel
doubts.

1, therefore, submit that for all
these reasons it is desirable to have
8 judicial tribunal. It was said that
the most important question in the
adminlstration of this Act will be
valuation and so far as valuation is
concerned they have provided for
arbitration. That takes away, we
were told, 95 per cent. of the disputes
wiich ave likely to arise under this
Act. I beg to submit it is not so.
Very important questions and com-
plicated questions are likely to arise
under ‘this Act apart from the ques-
tion of valuation. The question may
arise whether a particular property
passes on death. The question may
arise whether a person is liable to
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pay the estate duty. The' question
may arise whether a gift is bona fide.
A question may arise whether a settle~
ment is valid. Many other complicat-
ed questions of fact and law may
arise. It would be wrong to say
that valuation is the only important
question involved and that having
been left to arbitration it serves the
rurpose and therefore no judicial
authority is necessary.

For all these reasong ] submit that
the hon. the Finance Minister may
consider and provide. what I have
submitted, namely a second appeal on
a question of facls to a judicial
authority, either an independent
tribunal or the courts of the district.

Shri Tek Chand (Ambala-Simla):
Sir, I rise to support all that has fallen
just now from the lips of my hon.
friend Mr. Shah.  Onec of the well
known cardinal principleg of law is—
and the Bill as it stands will be violat-
ing that cradina) principle—that no-
body ought to be a judge of his own

" cause: Nemo debet judex in sua causa.

The executive who are issuing instruc-
tivns from pne side will be called upon
to sit in judgment on those very
instructions which they have issued.
That is a very dangerous propusition,

It is said that the members of the
Central Board of Revenue are likely
to be more generous. I do not accept
that statement. But assuming that
were so, an honest assessee does not
want that generosity. 1 want them
to be just rather than generous.

The proposition that whenever there
is a conflict they will follow the spirit
of the law rather than the letter. that
again, I submit. is a most dangerous
proposition. There is ng such thing
as the spirit of law. There must be
a letter of law, letter and letter alone.
Tt is for the Legislature, for their
advisers to see now that they should
make clear. precise law. certain and
ascertainable. I do not want that the
law should be flexible. I do not want
i{hat the law should be stretched or
contracted according to the whim,
caprice or pleasure of the members of
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the Central Board of Revenue or any
other members of the executive, I
want that the law should be precise
and certain so that it may be possible
for them to know exactly how it
stands. The most dangerous proposi-
tion is to introduce the doctrine of
sententia legis as against verba legis.
There is a school of thsught that it
should be the spirit of the law which
should prevail. The result will be that
the .»irit of the law becomes some-
thing flexible like rubber and instead
of making those who are called upon
to administer justice the servitors of
law, they become the masters of law
in so far as they start on the process
of making law. In their process of
inferpreting law they start making
law. They arrogate to themselves the
functions of the Legislature. It has
a most dangerous propensity.

On the one side there is an inroad
on the part of the exccutive into the
realm -:f the Legislature in so far as
there are these popular provisions
that the executive *“may make such
rules as they deem fit”, with the result
that the Legislature . surrenderg its
legislative powers to the executive.
And when you have got the executive
tribunals the result is a seecond inroad
on the part of the executive into the
realm of the judiciary. These three
functions ought to be kept apart. And
whenever we have executive tribun-
als, justice is the first casualty.

Therefore, I would rather that they
could weigh the points before them,
measure them by the yardstick “of
interpretation of law and not import
their own sentiments of generosity.
The danger to the assessee Will be as
grave as is the danger to the Govern-
ment. That should be avoided.

The great point about independent
judicial tribunals is that they havein
their forefront the law and they do
not take liberties with the letter of
of the law. They consider the law
as passed by the Legislature as a
supreme command and they rigidly
endeavour to adhere to it rather than
try to give it a turn or a twist by

2 SEPTEMBER 1953

Estate Duty Bill 2038

their own reflective mind, by their
own intentions, by their own notions
of what is generous, what is just and
what is wrong. The greatest asset
about any law is its certainty rather
than- its flexibility.

Then the next question that arises
is this. It ig of the utmost import-
ance to the subject that not -enly
should justice be done but justice
should also appear to be done. The
distinction is this. It is no satisfac-
tion that the members of the Central
Board of Revenuz who are very
esteemable and capable gentlemen” will
do justice, will read the files and will
do the needful. But it is necessary
that whatever point the assessee wants
to raise he should be able to impress
upon the tribunal; and whatever s
lurking in the minds of the {ribunal
they should be in a position to state
it and give him a fair opportunity to
repel that contention or rebut the
argument which is advanced. This fs
the judicial function.

Another thing is there is a tendency
—pardon me for saying so if I stigma-
tize the tendency as undemocratic—
to take away whatever power thereis
from the judiciary. Why should our
High Courts, why should our judiciary
be a suspect? Whether it is the Sea
Customs Act or the Income-tax Act
or any other similar provision passed,
judicial functiong are arrogated to
itzelf by the executive who have not
the same judicial experience, who do
not pay the same homage to the letter
of the law or the rule of the law which
the judiciary does.

Talking of convenience, the Central
Board of Revenue will be located in
New Delhi. There will be appeals
from every conceivable quarter of the
country. And they will be absolutely
inundated with work leaving no time
for any other work unless they further
delegate their powers to one parti-
cular member. The result will there-
fore be that the assessees will be rot-
ting here for days and days and never
getting an opportunity of a hearing.
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So far as administrative expendi-
ture is concerned it will be tremen-
dous.

But the fear igs they will endeavour
to resolve the difficully by some arti-
ficial, technical rules for guidance and
apply some rule of thumb whereby
they can dispose of cases—a sort of
demarcation line without going into
the respective individual merits of
the case. Therefore it i desirable
that the High Courts preferably—and
we have practically a High Court for
every State—ought to be left to
examine the disputed matters. The
language of the statule, as is admitted
on all hands, is very cumbrous, very
complex. Without casting any asper-
sion on the capacity and capability of
the executive tribunals, permit me to
say that the members of the highest
judiciary are the persons who are best
equipped for dis-entangling compli-
cated points of law, for unravelling
knoity questions and interpreting
difficull language. They and they
alone can best do it—sometimes even
they with the best of desire cannot.
Therefore when it comes to a question
of interpretation of this complicated
skein of legal texture. it should better
be left to the highest judiciary in the
land. We have paid very great
homage to the United Kingdom-—and
I am willing to concede in most cases
justly--so far as borrowing their
statute law is concerned. We might
as well have borrowed the English
procedural law. So far as England s
concerned, appeals in England lie to
the High Court and. if need be after
obtaining special leave, 10 the House
of Lords. Where a  dispute arises
regarding an amount not exceeding
£ 10,000, the first appeal lies to the
County court. Why can’'t we have
a similar provision and say that up
to a lmit of say Rs. 100,000 or
may be Rs. 50,000, appeals will
lie to the District Judges or a person
having the qualifications of a Dis-
trict Judge, and that appeals in-
volving property of a higher value
to be disposed ot by the Hikh Court?
It will be extremely necéssary to do
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that, because, the danger will. be both
1o the assessee in the case of over-
valuation and to the Government in
the case of deliberate under-valuation.
which is likely to follow. Therefore.
whether You examine this matter
from the point of view of administra-
tive convenience or you look at this
matter from the point of view of pure
justice, or you see it from the point
of view of capacity to unravel knotty
and difficult points, the only conclu-
sion will be that this matter of legal
interpretation should be left ty those
who are best equipped for -the pur-
pose.

Lastly, my hon. friend mentioned
certain pointg from the Sea  Customs
Act, as administered now. I am not
now dealing with that Act; I refer to
it only by way of illustration. The
executive can confiscate, they can
impose crippling fines relentlessly and
heartlessly. They have that power
and nobody can question them. There
might be cases where due to the
clumsiness of their own officers one

‘type of order is sent, then that type

of order is found to be wrong and the
man to whom it was communicated is
said to have committed breach of
the law and all his imports
are confiscated and he is
saddled with a flne running into Rs
50,000 and according to law reports,
as much as Rs. 4 lakhs have been im-
posed as fines. Whenever any such
matter came before the courts, under
artigles 228 or 227 of the Corstitution,
they took a very serious view of the
matter. Therefore. the dangers of
justice being administered by those
who lay down the policy become
obvious. Justice has to be administer-
ed by an independent body who even-
ly holds the fulcrum, and holds the
scales absolutely even as between the
assessee and the tax gatherer. 1
therefore commend to the House the
absolute and imperative necessity that
this matter should be left to the dis-
cretion of the judxcmry. preferably to
the High ?ourt and in the case of
smaner amounts to the lower judl-
clary, li¥e the District Judge.
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Shri Raghavachari (Penukonda):
Mr. Chairman, I have listened to the
debate carefully. Four or five hon.
friends have elaborately examined this
question of the independeut tribunal.
‘This is a matter on which, in the Select
Committee, I and my friends on behalf
of my Party felt that there was a great
need for consideration by the Govern-
ment about the need to constitute an
independent tribunal. This 1is the
only point on which we have dis-
agreed. Again I wish to state before
the House and for the consideration of
the Government that they should not
stick to their previous decision and
force that decision on the House and
on the country. You know as my hon.
friend Mr. Kilachand was referring,
there is a very great voluine of opinion
in favour of an independent tribunal.
The arguments advanced by the Fin-
ance Minister on both the occasions
were carefully examined ond contro-
verted and answered by my friend Mr.
Shah. I only wish to say this that the
Bill lays down somewhere in clauses
4 or 5 that their own officers are bound
by the instructions given by the Board.
Clause 4 sub-clause (5) says:

“All officers and persons ems-
ployed in the execution of this
Act other than Valuers, (We are
not concerned with Valuers now)
shall observe and follow the
orders, instructions and directions
of the Board.”

So, the appeal or dispute has to be
decided by officers who are tound to
follow the instructions of the Board.
We know, Sir, and it is everybody's ex-
perience that when a legislature con-
templates taxation and tne officers are
there as gatherers of the tax from one
.end to the other, and they follow uni-
form instructions, they will always
have an eye on the amount that
should come into the Treasury more
than anything else; justice or injus-
tice or fairplay or hardship or incon-
venience. When we are enacting a
new legislation of this kind to which
the estates of almost every person in
India must be exposed at some stage
-or other, provided, of course that the
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estate exteeds in value the limit, these
people must have the conflldence and
feelirg that the machinery provided is
a sound one, with whose decisions they
will be satisfied. This argument does
not require to be stressed further. As
a result of long experience cf the tax
collecting Acts, such as the Income-tax,
etc., the need for having an indepen-
dent tribunal has bheen vressed suc-
cessfully upon the Government. Simi-
lar is the experience in other coun-
tries also. My hon. friends have al-
ready referred to the provision of
such an independent tribunal in other
countries. In spite of all this expe-
rience, we still want to wait for new
experience to be gathered so that the
matter may be remedied. That is the
attitude taken by the Finance Minis-
ter. During the time that you wait
for new experience, thcre will be in-
numerable cases of suffering. What
will be the reaction it will produce on
the people in the country who have got
to be guided or ruled by an imperfect
system of administration. Naturally,
very unpleasant. Even apart from
the point of view of the need to ap-
pear to be doing justice. to prevent
the growth of popular discontent, it
is essential that you provide an inde-
pendent tribunal which ultimately
will decide these matters. I do not
wish to go into the details as to how
it should be done. because now it is
only the principle that is under discus-
sion. I for one feel that, from the ex-
perience that we have had of the ad-
ministration of the Acts concerned
with taxation, it is always essential
that there should be an independent
tribunal. This is an Act in which the
disputes will involve very great
amounts. It is a matter in which a
few lakhs or even crores may be in-
volved. As was pointed out, it is not
merely questions of valuation which
will come up for decision. There will
be many other complicated questions.
Therefore, I would with all earnest-
ness appeal and urge that-it is essen-
tial to agree to the institution of a tri-
bunal to consider matters of this sort,
particularly so when it is not a mat-
ter of any principle that is involved
or committed to by the Government,
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but purely an administrative conveni-
ence. Keeping in view the feeling in
the country and among the various
sections of the House, it would be in
the interests of fair administration of
law for the Government to agree for
such a tribunal.

REHABILITATION FINANCE AD-
MINISTRATION

Mr. Chairman: Now we take up the
half-an-hour discussion.

Shri V. P. Nayar (Chirayinkil): Mr.
Chairman, Sir, I am raising this dis-
cussion to bring within the focus of
attention of this House, certain very
despicable affairs which have heen
happening in what we call the Rehabi-
litation Finance Administration. The
points on which I would like to raise,
as enumerated in the notice which I
gave, are the following:

(1) Lack of proper, efficient or
adequate control of Govern-
ment over the Rehabilitation
Finance Administration.

(2) Disregard of governmental
rules In the matter ‘of ap-
pointments in the Rehabilita-
tion Finance Administration
which is spending crores of
Rupees.

(3) The huge drain from funds of

the Rehabilitation Finance
Administration towards the
meeting of establishment
charges.

(4) The favouritism or nepotism
prevailing in the administra-
tion and

(5) The extreme necessity of ap-
pointing a Parliamentary
Commission to investigate
into the affairs of the Reha-

i bilitation  Finance Adminis-
tration,

This Government has absolufely no
control worth the name, over this Ad-
ministration which has already spent
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Rs. 7 to Rs. 8 crores. They may
claim to have some control. I find
from the enclosure to a letter which
my hon, friend Mr. A. C. Guha was
kind tenough to send me, that all the
appointments to the higher posts are
made either by Government direct or
with the prior sanction of the Govern-
ment. For example, the post of the
Chief Administrator is an appoint-
ment to be made by Government, Then
the posts of Deputy Chief Administra~
tor and the Assistant Chief Adminis-
trator, Managers, Chief Accountants,
Secretary and Internal Auditor are to
be made by the Administration, subject
to the prior approval of Government.
So there are certain rules under which
Government could have assumed some
control, but what I submit is this;
there has been absolutely no control
over the affairs of the Rehabilitation
Finance Administration, and by the
negligence or acquiescence or whatever
it is of this Government, the Rehabili-
tation Finance Administration has ac-
tually been reduced to an organisation
which affords more protection to those
of the retired pets of this Government
than to the actual refugee who wants
money for starting some business.

In answer to a question, the Govern-
ment has revealed that all the three
Administrators whom we have had
were retired officials. We know that
this is a work which calls for all the
gkills and tools of administration, and
we know that people with unquestion-
able honesty and integrity should be
appointed, but what we find is that
certain persons are picked up from
somewhere, why I do not know.

For example, I will relate the case of
Mr. S. S. Rachhpal which has been
given in answer to a question, that he
was formerly in the Imperial Bank of
India. Mr. Rachhpal is surceeded by
another, Mr. Ram Gopal. Mr. Ram
Gopal did not come from the same Im-
perial Bank of India. He was perhaps
from the Finance Ministry. And themx
when Mr. Ram Gopal retires, when he
goes away from the Administration,
you find another man from the Audit





