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nature of the work, but certainly on
the quution minimum wages, 1t
must be made the same, and where
the nature of the job is the same, cer-

tainly equal wages should be paid.
Mr. Deputy-Speaker: The question

¥

“That the Bill to introduce equal
pay for equal work for women
workers be circulated for the pur-
pose of eliciting opinion thereon
by the 30th September, 1959.”

The motion was negatived.

16.62 hrs.

CODE OF CRIMINAL PROCEDURE
(AMENDMENT) BILL

(Omission of sections 107, 109 and 110
and amendment of section 161) by
Shri Jagdish Awastha,
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s AgEw, § o fadmw s

¥TATE ’

*That the Bill further to amend
the Code of Criminal Pro-
cedure, 1898 be taken into consi-
deration.”
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N @ e R §
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iy | owoay @y §, e W ¢
forr & #TEY ¥t X forere § Wi P
& T W wEa g & ) R e
tfmammaw o P e @
fawre som

Mr. Deputy-Speaker: Motion
moved:

“That the Bill further to amend
the Code of Criminal Procedure,
1898 be taken into congideration”
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The Ministey of State in the Minis-
txy of Home Affairs (Shri Datsy): I
shall take about 18 to 20 minutes.

Mr. Deputy-Speaker: Then, one
hour is gone and we have got ene
Your for hon. Members. Will ten
minutes each do?

Shri Narayanankutty Menon
(Mukandapuram): Ten minutes each

16°37 bre.
{Shri Barman in the Chair)
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IT AT, A TEI O AT

oft wex Qe ST T oy A,
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L

T qX & 5 o arardy aff faely
o, Y TR A ¥ Far wf-wl o
=y ¥ 1 ¥ fae® feAt frkfew fedem
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T d R wx ey e oy o o
*1 wfwr § fe ¥ it sy foely oY
aff e ¥ faems wer & sl
X Wt § Wi e & fewe
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o T | TeR & gfw W
R ot e At Ry § gy T T
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Zq & fawre § Y firad ot ey
g &, w7 gu d, fedt i omg
foft dfwde & g wY & fear ar
g eb s AT eE § fis
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R guAd § | Iy ¥ aw
g I PR § ww § gl
AT oy 3% » a1 © TN Y oY st
Ao N eaw 74

Q% WP W 3 fear
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o & W faw & /A A xw@ T
wife s gy Wl § O 9 &y
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et o 37 fr arge, g WT A
§ s oy fimft 3 opf gt fway § Afier
¥ oy foar o ? F o § e R
R wf 3w Y Forwd oy § vy el
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W wfrd = w1 aer wherd §
Y freme wfedt § W oW W@
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b ¥ ke tos W
Pford 1+ o & 47 7g W fal §

“Whenever a Presidency Magis-
trate, District Magstrate, Sub-
Divisional Magistrate or Magis-
trate of the first class 1s informed
that any person 1s likely to com-
mit a breach of the peace or
disturb the public tranquhty or
to do any act that may probably
occasion a breach of the peace”

At fawTs S w1 F@ aEr
% o formd firelt it v & T o T
% wRwr @, ¥ @ Foww fe I
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wWahk ¥ o Frammd  oyr
&€ T Lo W avew §, W foren
wi:

“Whenever .. .receives nfor-
mation that any person within
the local limits of his jurisdic-
tion—

{(a) is by habit a robber,
houl'?-breaker, <hief or forger,
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w ww v} & g fagew wR
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Shri Narayanankutty Menon: Mr.
Chairman, Sir, it may be taken for
granted that the hon. the Home Minis-
ter is not going to accept the Bill
But apart from all conuiderations 1
wish to place before him two as-
pects of the Bill, one concerming the
preventive sections and the other con.
cerning section 161.

It may be argued quite rightly bv
hum that there i1s a necessity for thesce
preventive sections to be retamned
the Code And 1 also agree with him
that in some form or another certain
preventive sections should be incor-
porated 1n the procedural law, so that
when necessity arises, as might be
usual, socially undesirable elements
will have to be dealt with for pre-
vention of a breach of the peace, and
therefore, broadly 1t might be necess-
ary that these sections, not in the
present form, but in some other form
be retained in the statute

But what I wish to tell the hon.
Mister is, let him impartally exa-
mine, apart from all political cons:-
derations, the sum total and the result
of the working of sections 107 to 110,
and whether in a large majoritv of
cases the Government could themsel-
ves be convinced that a large amount
of misuse had been there and that 1t
= going on I am not for a moment
suggesting that this misuse could be
properly prevented by means of a
control directly from the Govern-
ment, and misuse and the likelihood of
Misuse is s0 inherent in the nature of
these sections. If these sections are

retained in the present form, it 1s
mouible sometimes to control it
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For example, even though the au-
thority to take action is an executive
magistrate, the subjective satisfaction
as to whether a person is going to
commit an offence and is to be bound
over is left entirely at the disposal of
the police officer concerned Because,
at the time of deciding the
whole case the magistrate has not
got any other material with him expect
a broad report prepared by the
polire officer, unsupported by any
evidence The only document accept-
ed as evidence in law 15 an affidavit
filkd by the police officer and the
magistrate 15 bound to take action on
the basis of that affidavit whaich is
unchallenged and untested either by
cross-cxamunation or in any  other
wav

Thetefore, 1t 1s quite hkely that if
the present pracedure which extends
to .ection 117 1s retained there is
likelthood of misuse of these sections,
and misuse .5 really happening 1 was
closely following the speech of my
hon iriend Shri Jain  Whenever there
15 a strike you will find the police
resorting to these sections in order that
the workers are bound over We
will be very glad if the hon. Minister
can pomt out a single instance mn the
last twelve years where section 107
has been used against an employer
who has violated the law relating to
workers or who has indulged in black-
marketing The hon the Food Minis-
ter was telling the House today that
even though the price of sugar was
soaring and action could have been
taken, the Government was helpless
and they could not take action. I
would hike the hon. Home Mmister to
point out any case where the workers
are not bound over and this section
has been used against the employer.

In a still large number of cases, as
far as agricultural labour and tenants
are concerned, this section has been
used in disputes between agricultural
labour, the tenants and the landlords,
and invariably the mmlice use the
section against the workers and the
peasants and agricultural labour, and
ageainst the other side it is not used.
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My only submission is, first of all,
misuse will have to be prevented by
the Government, and, secondly, in
their present form it is impossible to
prevent thetr complete misuse. These
sections and the procedured sections
whnich follow up to section 117 wall
bave to be swtably amended, so that
the magistrate will have before him
material evidence just like an ordinary
cognizable offence case and he can
come to an objective satisfaction about
the likellhood of the person con-
cemed committing on offence

I earnestly desire that the hon Home
Minister and the Government wall
spend some time over this question
and, 1n order to prevent the possible
misuse the likehlhood which nobody
can deny that it i1s being misused at
least on some occasions, come forward
with suitable amendments as far as
sections 107 and 117 are concerned

17 hrs

Commg to section 161, the hon
Minister will have to agree that it 18
possible to have a large amount of
msuse by the police especially after
the amendment of the Criminal Pro-
cedure Code mn 1856 Till the Code
was amended 1n 19568, a statement re-
corded by the police could be used
only for the purpose of contradiction
whereas now 1t can be used as eviden-
ce even for the purpose of corrobora-
tion 1n eases where the witnesg turns
hostile 1n the sessions court

Shri Datar: Not for corroboration,
only for contradiction

Shri Narayanankutty Menon: I may
submit, Sir, that in case where the
witness after having given evidence In
the lower court turns hostile in the
sessions court, this can be used as
corroborative evidence The police
diary could be used as evidence It
was under the old Code that it could
be used only for contradiction In
that case it 18 a piece of material
evidence which the accused gets It
is the most important materisl evi-
dence, because that is the first plcture
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of the whole story as disclosed to the
police Invarisbly in many cases you
will find that if the case diary could
be kept under the complete disposal
of the police till the flling of charge~
sheet there i1s hkhhood of its mis.
use As far as that provision i1s cap-
cerned, the amendment introduced by
my hon friend is innocuous. It will
not be possible for the hon. Minister
to object to that, because the new pro-
cedure suggested is that as soon as the
case diary 18 written just like other
papers that are sent to the Magustrate
let the police send a copy of the case
diary also As there is a condition pre-
cedent in the Police Manual that =
copy of the case diary will have to be
simultaneously forwarded both for the
Instrict Supenntendent of Police and
the Senior Investigating Officer, let &
copy of the case diary be sent to the
judicial Magistrate also, so that later
on the police will not be able to
fabricate things This 18 the most
valuable document, Sir, as far as the
accused 18 concerned, more import-
ant 1n sessions cases where the
accused stands charged with capital
offences and 1t 1s therefore necessary
that the accused be given protection
and the authenticity of this document
should be preserved by sending a copy
at the earliest stage to the Magistrate
1 cannot find any reason why the
Government should disagree with this
simple procedure of sending a simul
taneous carbon copy, to the magis
trate when they are sending a copy
to the District Superintendent of
Police and the Senior Investigating
Officer, so that the Magistrate can
keep 1t and the authenticity of the
document can be safeguarded

Therefore, my earnest appeal is thst
the Government should waccept this
amendment, because the principle in-
volved has already been accepted by
the Government, that once a case diary
is recorded, once an evidence has
been recorded, it should not be tam-
pered with If that is the intention
of the original section, if that is the
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intention of the Government, certainly
this amendment could be aceepted,
whereby a copy of the case diary
should be sent to the magistrate and
more gusrantee is given to the au-
thenticity of the document. Any
possible misuse of the provision, so far
as the police is concerned, can be total-
ly prevented, and the whole section
made fool-proof.

Shri Tangamant (Madurai): Mr.
Chairman, Sir, enough has been said
about the way section 107 has been
misused in the past. I shall briefly
refer to certain objections raised by
one of the speakers, who said that all
these sections will have to be retained
if there is to be prevention of offences.

Sir, the whole chapter, Chapter VIII,
which dcals with prevention of offen-
ces, namely, security for keeping
peace and for good behaviour, requires
a radical transformation. I shall
briefly show how the very wording of
the various sections, which have been
referred to by my hon. friend who
moved this Bill, 1s likely to be abused.
Section 107(i) says:

“Whenever a Presidency Magis-
trate, District Magistrate, Sub-
divisional Magistrate or Magistrate
of the first class is informed that
any person is hkely to commit
a breach of the peace or disturb
the public tranquillity or to do
any wrongful act that may pro-
bably occasion a breach of the
peace, or disturb the public tran-
quillity, the Magistrate if in his
opmmon there is sufficient ground
for proceeding may, 1 manner
herewmafter provided, require such
person to show cause....”

It 15 so wide and so general. As
sgainst this, the corresponding provi-
sion in the English law is as follows:

“lf a person has just cause to
fear

:
1]
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it is the duty of the Justice of the
Peace to bind over such person.
If the applicant proves on oath
that he is actually under such fear
and has just cause to be so”.
So it was meant only to prevent the
commission of certain serious offences
on the basis of complaints by those
people who are likely to be attacked.
But here, as many hon. friends have
pointed out, section 107 has been used
in cases where there is likely to be
breach of the peace according to the
magistrate.

Some instances also were mention-
ed such as the one in September,
1958 when there was a food agitation
in Uttar Pradesh and when as many
as 10,000 people were arrested and
my friends tell me that a thousand
people were arrested under section 107
mncluding one of the Members of Par-
liament here. I will be happy to
know from the hon. Mimster how
many were actually arrested under
section 107. If, for such an agitation,
section 107 is used, then will it not
amount to an indiscriminate use of this
section?

If we come to section 108 (b), the
words are:

“that there 1s within such limits
a person who has no ostensible
means of sub-istence.”

Can you have a phrase much wider
than “has no ostensible means of sub-
sistence” 1n a country where Darid-
rancrayans are worshipped? In that
case, 8 pohce officer can arrest a
person for having no ostensible means
of subsistence. That phrase may be
the easiest way by which they can
take action. So, this kind of test
which might have been all right when
they conceived of such a thing can
no longer apply, and 1t is like to be
bused.

Also, this section is mainly to pre-
vent vagabondism and in the name of
preventing vagabondism any person
who is found, according to the pohce
officer, without any means of asubsis-
tence can be arrested and detained
under this section.
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{Shri Tangamani]

If you take section 110, there 1s
one more aspect. My hon. friend
referred to habitual offenders—an
offender who is by habit a robber,
house-breaker, thief or forger. But
what he has forgotten to mention is
sub-section (f) which says:

“is so desperate and dangerous
as to render his being at large
without sccunty hazardous to
community "

So, who 1s to define that a particular
person 1s a desperatc person? A
person who 1s opposing a certain pi1o-
posal of the Government may be a
desperate person A person who 1s
going to take a particular attitude to
a certain thing may be a despervate
person So, thesc phrases such as “a
person without ostensible means”, “if
he 1s satisfled that there 1s likely to
be a breach of the peace” are all
phrases much wider than the mark
and unless a radical change and a
radical modification of these preven-
tive sections are resorted to. there 1s
likely to be a further abuse of these
Provisions

I would like to say one more thing
My hon fnend has referred to three
sections Section 108, according to
him, i1s an obnoxious section That
section says:

“a person who disseminates
seditious matters, a person who
causes some disaffection amongst
the communities, etc”

There are the persons who are to be
brought under this section 108, There
are enough sections in the Indian Penal
Code for bringing to book all these
persons. So, in the name of preven-
tion of offences, we cannot resort to
such measures. I do admit that we
have got to have provisions for pre-
wvention of offences, but, if we start
from section 151, and then take up
sections 106 to 125, we will find that
there is a series of sections which
give wide powers to the police officers,
Therefore, the intention of my hbon.
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friend is to see that these wide powars
given to these police officers are curb.
ed. Flowing fram this is the Question
of investigelin:  Section 154 deals
with what is known as the first infor.
mation report The first information
report will have to be submitted to
the district police officer and also to
the magistrate concerned. Whenever
there 1s a cognizable offence, certain-
ly the magistrate gives him proper
dircction and the police officers also
decide as to whom g particular case
should be referred There is a check
and cross-check

In the same way, when investiga-
Lwons do take place, as the hon. Minis-
ter knows, to this day probably the
one person who 15 not trusted by the
courts s the Inspector-General of
Pohice If I make a statement to any-
body. that can be used But a state-
ment I have made to the Ingpector-
General of Police in the course of an
mvestigation  cannot be used i1n a
court of law What does 1t show”
There is a certain pressurc exercised
by these police officers, not that all
the police officers are bad, but m the
nature of things, a certain pressure
1s exercised and a check and counter-
check are necessary That purpose is
sought to be served by this amend-
ment. I must say that this amendment
1s a very wholesome provision. Un-
less this is done, the intention of those
who wanted to amend section 162 in
1956 will not be served

What exactly doeg the Bill seek to
do” It says:

“A copy of the polhice diary, the
information recorded under sec-
tions 154 and 135 of this Act and
the statements recorded under
sub-section (3) of this section,
shall be sent to the District Judge
having jurisdiction over the area,
within 24 hourg of any entry
being made in the police diary or
any information or statement
being recorded, excluding the time
taken for the despatch....” efc.
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We do give him time also to send
those records. The only purpose is
sbe that there is no chance given for
manipulating and altering these valu-
able records. 1 hope the Hon. Minis-
ter will see his way to accepting this
amendment or at least the spirit of
#t. X he is not going to accept this
smending Bill, at least let him bring
forward a suitable amendment to the
Criminal Procedure Code.

8

Shri Naldurgkar (Osmanabad): Mr.
Chairman, much criticism has been
levelled against the police in respect
of the implementation of sections 107,
108 ang other sections of the Criminal
Procedure Code. 1 respectfully sub-
mit that all these criticisms are base-
less and unjustified.

Shri Narayamankutty Menon: All of
thcm?

Shri Naldurgkar: Yes; I will deal
with them. All the sections to which
I will refer are preventive. There is
a maxim that prevention is better
than cure. 1 may say that prevention
of crime is better than to see the
commission of crime. So, without
waiting for a certain offence to be
committed, it is better that that
offence is prevented.

There has been so much argument
that these sections are somectimes mis-
used. I am afraid those arguments
are quite against the wording of these
sections. Under section 107, the
magistrate is not to act only on any
report that is received by him. But
there are these words of “in his
opinion there is sufficient cause for
proceeding”. The report is to be re-
ceived by a )nagistrate. It is not
incumbent under section 107 that only
police have to submit that report for
taking any action under this section.
Any person—he may be from the
public also—can submit g report that
there are such and such facts that
are mentioned in section 107. Sec-
tion 107 is preventive in nature. Sup-
Pose a person is lkely to commit a
breach of peace or disturb the public
163 (A)) LSD.—g.
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tranquillity, then this section is meant
to prevent the occurrence of such acts.
This preventis a person from commit-~
ting those acts. Then section 109 has
been enacted which enables the pre-
cautions to be taken in advance for
suspected persons. Section 110 relates
to habitual offenders.

So, when such report is received by
the magistrate, after that he scruti-
nises the report. Thereafter he
satisfies himself whether to proceed or
not. The moment the report is sub-
mitted the magistrate does not pro-
ceed. There is a procedure under
section 112. When such a report is
received the magistrate has to satisty
himself that action is necessary. If
the magstrate is not satisfied, he will
dismiss the report and will not pro-
ceed. If he thinks that there are
proper grounds to proceed in order
to prevent a breach of the peace or
other acts that have been mentioned
in sections 107 to 110, then he will
proceed under section 112. Then he
shall send a summons. For that
summons the report is the basis. Then
the report is annexed with the
summons and the party isg given a
chance to show cause why he should
not be bound, and what are the
causes of making such report against
him. After his written statement is
received, if the magistrate is satisfled
that there are no ressonable grounds
to proceed further, then the magis-
trate is given discretion to release
him or to dismiss all the proceedings.
But if the magistrate thinks, to pro-
ceed with application of section 112,
then that report will be explained to
him, or if he is in the court, then
instantly that report will be explain-
ed to him and he will be ordered to
show cause why action should not be
taken against him and why he should
not be asked to furnish a security for
keeping peace and tranquillity. After
that a chance is given to both the
parties to adduce evidence. Even the
person making the report can adduce
evidence and the other parly can
refute all the charges. Thus, even the
defendant is given a chance to adduve
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evidence. After considering the
evidence of both parties the magis-
trate can take action under sections
117 and 118 of the Cr. P. C. If the
magisirate thinks that the report is
baseless then he has the discretion to

release the accused.

Therefore, all these securnty mea-
sureg that are taken from sections 1068
to 119 are all preventive measures and
any action taken under Chapter IV is
considered to be a summons case, and
the procedure followed there 1s of
summons cases Therefore, 1 do not
know why so much cnticism has been
levelled against the police department
that police misuse these sections.
These sections have been enacted in
order to have public tranquility,
peaceful life to the citizen That 15 a
right of the atizen. Every atizen has
a right 1n society to pass his lfe
peacefully And if any perton dis-
turbs the peace and tranqulity, he
has also the right to move the court
s0 that such person could be taken
to task. From my own previous
experience I can say that some years
ago I have myself submitted an appli~
cation before a magistrate The
magistrate was requested to take
action under section 107 But he
declined, there was criminal trespass
After that, there wcere four murders
over that controversy regarding pos-
session of the property. ‘This i1s my
professional experience in two or three
matters. If, on the same day, the
magistratie had taken action and pre-
vented the other party from entering
on the land, those four lives would
have been saved and those persons
would have been still alive to see the
mmdependence of India Unfortunate-
ly, some incident occurred Therefore,
the allegation or the argument that is
advanced in this case that all these
sectiong are mis-used are quite incor-
rect.

In this case, if the discretion had
been given to the police to do any-
thing, I admit, perhaps, there would
have been misuse of these sections.
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When the judiciary is given the power
to proceed or not on the basis of the
information given to it, what is the
objection? The magistrate, no doubt,
18 vested with power to take pre-
cautionary measures in this matteyr
and proceed. After all, there are
sections 112, 117, and 118 to give full
scope, full liberty and to give full
chance to the other party to adduce
evidence and refute all the allega-
tions.

Shrl Narayanankutiy Menon: If the
hon. Member could give one instance
where, not on the petition of a private
party, alone but when the petition is
supported by an affidavit of a police
officer, any mag'strate in India has
refused to give a warrant we will be
satisfied If he could give one
instance, that would be enough.

Shri Naldurgkar: What should be
the grounds for satisfaction of the
magistrate 1s ymmaterial The section
says, when m his opmion there 1s
sufficient ground for proceeding That
may be with affidavit or without
affidavit That 1s in the discretion
of the magistrate Therefore, you can-
not charge or dismiss the magstrate
that he was misusing the sections,
because the magistrate 15 not bound to
take any ewvidence He can procecd
even on a letter of a certain person
It I send a certain letter by postal
delivery to a magistrate and if the
magistrate thinks fit, he will proceed

Sheli Braj Raj Singh (Firozabad)
Hence the omission of these sections.

Shri Naldurgkar: Why?
Shri Braj Raj Singh: Hence.

Shri Naldurgkar: I have stated, I
am one of the factors of society 1
am one of elements of this democratic
republic. 1 have got a right that I
should pass my nights peacefully, that
I should sleep peacefully and I should
g0 wherever 1 want to go peacefully
sand my peace should not be disturb-
ed by any unsocial elements or mis-
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creants. With that idea I can say
that the omission of these sections
will 40 no good to the society and that
it would resuit in the increasing of
murders and other serious matters.
Therefore, 1 oppose this Bill. There is
no neocessity of omitting these sections.

As far as section 181 is concerned,
1 think there )3 no necessity for the
present amendment. Under section
162, when the police submit the
challan into the court, the accused are
given full copies After the challan
is submutted and before the trial
begins, under section 162, all copies,
including copies of documentary
evidence, including statements record-
ed by the police during investigation
are given to the accused Unless those
copies are given, no trial i1s proceeded
with Therefore, when the accused
have a chance to get all statements of
persong recorded under section 161,
I think there 1s no mus-use of that
section also

On all these grounds I can say that
there are no sufficient grounds for the
omission of these sections ‘Therefore,
I oppose the motion and appeal to
the Housc that this motion should be
rejected
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Shri Datar: Sir, this Bill has been
brought forward for a two-fold pur-
pose: one 1s the omission of certain
sections from the preventive provi-
sions of the Code of Criminal
Procedure, and the other 1s an expla-
nation to section 161 So far as
these two mattcrs are concerned, 1
should like to deal with them inde-
pendently or separately because they
deal with separate situations

Before I deal with the points raised
by hon Members, may I say one
thing? The hon, Mover had some
months ago brought forward a
similar Bill for the purpose of delet-
ing section 144 from the Code of
Criminal Procedure At that time he
took an extreme stand and he even
attacked the Constitution But I am
very happy that this time the hon
Mover has been showing some regard
for the provisions of the Constitution
So that itself 1s a great improvement
50 far as my hon friend is concerned

off wrltw wweRt 57 FTAT A
T FT A1 B30 I, AL A
BIET 4T |

I respect the Constitution as much
3s the Minister does.

Shri Datar: I would not like to
refer to something that happened
then If I remember correctly, my
hon friend wanted to burn a copy of
the Constitution,

Shri Braj Raj Singh: No, no He
tore that page from a copy of the
Code of Criminal Procedure (Inter-
ruptions).

Shri Datar:....And the hon. Chair-
man who was in the Chalr......
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Shri Braj Raj Singh: He never
sa'd that. (Interruptions) You can
ask hon. Members,

Shri Datar: And the hon. Chair-
man who was in the Chair, either the
Deputy-Speaker or somebody else. .

Menon:
about the

Shri Narayanankutty
Nobody said anything
Constitution

Shri Datar: Let the hon. Member
wait What he did say was this. It
had to be pointed out to him that he
cannot deal with the Constitution in
ithis manner

Shri Jagdish Awasthi: No, no: not
the Constitution (Interruptions).

Shri Datar: I am very happy this
time—I was almost amused to find
that this time the hon Mover has
started swearing by the Constitution
in the sense . (Interruptions).

Shri P, N. Singh: On a point of
information, Sir When the hon.
Member has already civen the infor-
mation to the hon Minister that he
did not utter that thing, the hon.
Minister 15 going on repeating and
repeating that very thing .....

Shri Datar: I am not repeating
anvthing I would request the hon.
Member to wait I am prepared to
correct myself if 1t 15 wrong. I
remember and I speak quite correct-
ly that he was stopped when he made
certain  references. ... (Interruptions).

Mr. Chairman: May I just request
the hon. Minister not to harp upon
that because the hon. Member has
said he did not say so

Shri Datar: I am harping on the
happy change in the bon Member
(Interruptions).

Shri Narayanankutty Menon: May
1 point out, Sir, that to accuse an
hon Member .....

Shri Datar: ...And 1 congratulate
him .
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Shrl Narayamankutty Menon: On a
point of order, Sir.

Mr, Chalrman: I have requested
the hon, Minister not ‘o repeat it

Shri Datar: I am not repeating 1t

Mr. Chairman: It is a matter of
record; it can be controverted

8hri Narmmyanankutty Menon: I
want to raise a pomnt of order whether
it 1s proper for an hnsn Minister to
accuse an hon. Member of this House
that he wanted or attempted to burn
the Constitution which 1s an act of
treason He must withdraw it (Inter-
ruptions).

Shri Braj Raj Singh: The records
can be referred to and it can be found
whether he wanted {0 burn the
Constitution

Mr Chairman: Anyhow the hon
Miruster has said that if he is wrong
he will correct himsel?

8hri  Datar: Naturally, 1 shall
correct myself

Shri Braj Raj Singh: He must
withdraw his remarks

Mr Chalrman: Anyhow at this
moment the record is not before us
What he said may be wrong (Inter-
ruptions)

Shri Datar: If it 1s wrong I am
prepared to correct But I am relying
upon my memory

Shri Jagdish Awasthi: I did not
say that; I still say I did not say that

Shri Datar: I am not msking a
further reference But my hon
friend made such gestures that the
gestures themselves were not proper
(Interruptions).

Shri Easwara Iyer (Trivandrum):
On a point of order, Sir... .
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Sbhrl Easwara Iyer: QOn g point of
order, Sir A Member is supposed to
take an oath that he will live up w0
the traditions of the Constitutaon
Now to accuse a Member without any
baais 1s a very serzous thing. If he
sgys that 1f 1t 18 incorrect he wili
withdraw, 1t 15 no extenuating
circumstance He must produce the
record because I was present here
when the hon Member smd that
section 144 should be forn away from
the Criminal Procedure Code and not
any offence against the Constitution.
(Interruptions)

Mr. Chairman: Anyhow [ have got
notice of that I shall examine the
records (Interruptions) In the
meantime I would request the hon.
Minister

Shri Datar: And I am prepared to
assure the House that if my memory
18 wrong (Interruptions)

Shri Narayanankutty Menon: Your
memory 1is wrong

Shri Datar: And I remember the
hon Member did say that If he has
not said that I am prepared to with-
draw

Shri Jagdish Awasthi: You are
totally wrong (Interruptions)

Shri Datar: I shall acept it for the
time bemng.

Shri Jagdish Awasthi: Withdaw 1t
withdraw 1t,

ghri Datar: I would not hke 1>
refer to this particular thing

Mr.  Chafrmam: 1 have already
ruled and asked the hon. Minister not
to refer to that.

Shri Keshava (Bangalore City)
The records may be sent for and ver!
fiod.
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Shel Jugdak Awssthi: You cun
consult the record. 1 am ready to
tace the consequences Let the
records come (Interruptions).

Shri Datar: In fact I myselt raised
the objection,

Shri Narayamankutty Menon: Let
the hon Minister continue, in the
meantime the records may come 1f
on verification of the records it is
found that the allegation the hon.
Minister is making, that 1s, accusing
an hon Member of an act of treason,
is wrong, certamnly, he should un-
conditionally withdraw what he has
said. (Interruptions).

Shri Datar: I have stated 1 am
gong to be fair 1 have stated that
if what 1 have said 1s not correct I
gshall certainly withdraw it There 1s
no dispute at all (Interruptions) But
1t has to be found out whether it 1s
correct In fact, if I remember
aright, I myself raised the objection
and 1t was withheld

Mr, Chairman: When 1t 15 & matter
of record, that record may be looked
mnto later on But if hon Members
insist, I can bring 1t now 1if it 1s just
near at hand

Shri Datar: I have no objection

Mr Chalrman: But before that why
should therebe this altercation, an
affirmation from one side and a denial
from the other In other words, we
are going away from the subject of
the debate Let us continue the
debate that 1s before us. In the mean-
time, I will get the record.

Shri Datar: I am prepared to abide
by what you say, so far as this matter
13 concerned, after going nlo the
record. May I pomt out that this tirge
the hon. Member has suggested that
this amendment 1s in accordance with
;:e Constitution? The Constitution

s g@iven certan Fundamental Rights
to the citizens. It is true But they
are subject t0 ceréatn reasonsble
restrictions which have been made
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clear It 1s not good to go on merely
saying that there i1s in this particular
case a wiolation of the Constitution.
or of the Fundamental Rights. It 1
entirely wrong 1 would invite your
attention to article 19(2)

“Nothing 1n sub-clause (a) of
clause (1) shall affcct the opera-
tion of any existing law, or pre-
vent the State from making any
law, 1n so far as such Jaw
imposez  reasonable restrictions
on the exercise of the right con-
ferred by the said sub-clause in
the interest of the security of the
State public order ”

These are the two expression, among
others, which are used—public order
and secunity—and from this pont of
view we have to adjust the prowvi-

sions 1 the Criminal Procedure
Code

Shri Braj Raj Singh: May I point
out to the hon Minister that article
19¢1)(a) relates to the freedom of

speech and expression . (Interrup-
tions)

Shri Datar: Hon Members dealt
with onlv the so-called action against
political prisoners, they did not bring
in the other matters at all In fact
this extreme position was taken that
behind the exercise of such powers,
there 1s a political view May 1
correct the hon Member so far as this
view 18 concerned” In the Criminal
Procedure Code we have two types of
provisions One deals with the actual
commuission of the offence Thereafter,
the man has to be proceeded against,
either punished or if he 1s not guilty.
he has to be acquitted These are the
sections which deal with the actual
commussion of offences But there are
certain cases where prevention is far
better and more effective than cure
and therefore, action has to be taken
so far as three matters are concerned’
. (Interruptions) Let the hon.
Members wait. 1 did not interfere in
any manner with them when they
spoke The first pomnt 18 thr mainten-
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snce of law and order. Let not that
matter be dealt with in a light man.
ner Unless we have absolute peace,
unless order has properly kept, unless
laws are properly respected, there
would be no society at all and it
would be very difficult to carry on the
work of administration or cven our
private life My hon friend was per-
fectly right in saymg that he is
entitled to certain facilities as a
citizen of India We have to allow
the exercise of private rights, they are
allowed 1n a peaceful manner without
interruption and without obstruction
from certam other persons who are
unsocially minded Therefore, public
tranqguillity has to be maintamned at all
costs Second)v breach of the_peace
has to be avoided
And, lastly, may I po.nt out . (In-
torruplions) I am not yicldirg I
shall complete my aiguments I have
heard the hoa Mumber intently
So far as the third 1s concerncd, as
I have pointed out, there are wrong-
doers who have to be checked even
before they commit the offences, and
the opportunitics have to be taken
away from them That s the reason
why In these sections prevention 1S
more 1mportant than a subsequent
cure, or what may bec called a post
mortem dealing with the particular
matter. This i1s the object for which
the preventive section has been in the
.Criminal Procedure Code for long
After the Constitution was passed and
it came into force—it is now more
than nine years—the propriety, the
legality or the constitutionality of
these sections has not been challeng-
ed in any court High Court or
Supreme Court Under these circum-
stances we have to take into account
the facts as they are.

1 can understand the argument that
in some cases dealmg with pohtical
matters there are some complaints or
grounds for complaint. I am prepar-
ed to understand that, and I am pre-
pared to look into them. And we shall
request the State Governments to see
whether there has been any irregu-
Jarity. My hon. friends used extreme
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Sxpressions like ‘abuse’, ‘misuse’ and
Various other expressions. But so far
8 these things are concerned, let hon.
}tembers understand, a3 my hon.
tiend Shri Tangaman: polnted out
Quite rightly, that there are checks
8nd counter-checks But here I shall
Boint out that these are the sections
Which deal naturally with certain pre-
Yentive action Now, the preventive
8ut.on 15 taken on behalf of the admi-
Wistration, but it 1s subject to the
Ndicial approval of a magistrate.
et that matter be understood very
Clearly We do not take away either
the liberty or the property of any
Puerson, but we place the case before
e magistrate And, secondly, there
VY o repuier cnqury 77 a5 & fudhcidel
PI cceding And after the enquiry
B4 after evadence hay been taken, you
W1l find that the orders passed -in
Fespect of these matters are subject
O appeal That matter has been
€Nt irely forgotten by hon Members
Sr¢  And then a reference has been
Mhde to sesuons judge m the other
M endment They refer to the district
JUgge 1n the sense of a sessions judge
Plactically That 1s what the hon
tmber has practicelly in view.
Ul ger these circumstances, before the
Seisions judge there 1s an appeal I
T€pect of matters about which action
25 been taken under section 107, 109
OF 110 What more guarantee can
there be?

1 can understand hon Members
5aL:ng that they have no faith m the
POjce, but some hon Members were
QUe fair enough In saying that they

3ye faith 1n the sessions judge

ome Hon, Members: Yes) That 18
What they have stated, and I am very

8hoy 1 am grateful to the hon

mbers for having sald so But may
1 komt out that the magistrates are
Sul,ect, s0 far as the judicial work 13
€0%.erned, to the control of the ses-
51005 judge?

Shrt P. N. Stagh: No no. That Is
nol the position.
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Shyi Datar: So far as judicial con-
trol 18 concerned—] have purposely
used the expression, pot admunistra-
tive conirol, but judicial conirol—
they are subject to the control of the
sessions judge, and whenever anythung
wrong 18 done, naturally the sessions
judge 13 there May 3 point out that
magistrates also are judicial officers,
and whenever anything 1s done by a
magistrate, then surely appeals can
lie, revision petitions can le, even to
the High Court{ also in appropriate
cases Therefore, this 1s a grave and
effective safeguard against what s
called the abuse of powers

Secondly, my hon friend Shu
Tangaman: was rathcr apologetic He
said that there are goondu ,that there
are vagahond~ Muay 1 point out that
there have to be certain sections under
which action hag to be taken against
goonda om and against vagabondism?
If there are, unfortunately, some per
sons as there are naturally action has
to be taken against him It 1is only
for these purposes and I would not
deal further with this particular pownt

But may I say that all this action
has to be taken provided the prowa
sons have been satisfied? If the
provisions have not been satisfied then
it 1s open to the Magistrate, 1t s
open to the higher judicial authorities,
to dismiss the case for a security That
point should not be forgotten at all
‘Therefore, that is the greatest secu-
Tty against the abuse of any power
so far as the security sections are
concerned

My hon friend, Shri Naldurgkar
‘was perfectly right in saying that m
one case where action was not taken
this omission was felt, in the sense
that four murders took place I my-
self know of a number of cases where
Immediate action which was necessary
Was not taken and within a few davs
8 murder or murders have taken
vlace Theretore, let us not, may 1
'Pm“im out in all humihty to my hon

ends, m our anxiety to brmg in
;)Ohhcul considerations, break at the
Oundationg of the law
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Criminal law 15 essent al so long as
there are people with crnminal pro-
pensities or with crimunal record or
antecedents Therefore, 1t 15 absolute-
ly esscntial to take action aganst such
persons even before they have aclual-
ly carried out their nefar.ous purpose.
in fact, the object 1s to check, 10 mp
in the bud, whatever otherwise they
would have done I would, therefore,
subm t to my hon friends, that so far
e« these sections are conccrned they
are meant for meeting certamn very
important situations which are other-

wise likely to worsen the situaton
itself

Now 1 <ha'l deal with the political
cons derations It was contended by
him that n ccrtain cases certain per-
sons were proceeded agasnst and they
were not well treated  In that case,
may 1 pomnt out that 1t was open to
th¢ person- agmieved to have gone
up to have gone before the Appellate
Court before the High Court also
And 1 would invite hon Members to
find out m how many percentage of
cases an accused has been told

Shri Naravanankutty Menon: Sir, 1
do not want to interrupt the hon
Miniter, but I may say that in almost
all the cascs when security proceed-
mngs are taken, warrants are 1ssued
and security bonds are exccuted for
one vcar, the final orders arc passed
after two or three vears You will
find that m a majority of cases final
orders have been 1issued after expiry
of the period of inter m bond

Shri Datar My hon friends are
generahsing from what I may call,
with due deference to all, very scanty
material It 15 quite hikely that in a
«mall number of cases, say oné In &
hundred cases or, perhaps, oné in a
thousand cases—after all, human
nature 1s there and sometimes We act
over zealouslv—it might have been so
The number 15 very rare because of
two circumstances One 1s that a
provision has been made for a Judicial
interference at higher quarters; and,
secondly, may I also tell the hon
Member, whengver there are any
adverse comments made agamst the
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conduct or omission of & police officer
in the course of judicial proceedings,
Government do take into aeccount
whatever hag been atated, They loak
into the matter, they exam:ne it from
all points of view, and when it is
found that the conduct of a police
officer was not correct then, naturally
action ig taken against him. There-
fore, it is not that Government are
qnxious to shield all police officers or
shield or acreen all actions.

Mr. Chairman: Order, order. 1
think the hon. Minister is likely to
take some more time.
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Shri Datfar: Yes,

2

Mr. Chalrman: Then the Mover
also take some time for his reply.
is already six o’clock now. The h
Minister may continue on the »n
appropriate day.

LY

18 hrw,

The Lok Sabha then adjourned #H¥t
Eleven of the Clock on Monday,
August 17, 1959|Sravana 26, 1881
(Saka).





