13135

INDIAN PENAL CODE (AMEND-
MENT) BILL®* (Insertion of new
section 388A)

Mr. Deputy-Speaker: Shri Bal-
krishna Wasnik is absent. Shri X N.
Pandey.

Skri K. N. Pandey (Hata): I beg to
move for leave to introduce a Bill
further to amend the Indian Penal
Code, 1880.

Mr. Deputy-Speaker: The question
is:

“That leave be granted to intro-
duce a Bill further to amend the
Indian Penal Code, 1860",

The motion was adopted.

Shri K. N Pandey: I introduce the
Bill.

ALL INDIA DOMESTIC SERVANTS
BILL*

Shrl Balmiki (Bulandshahr-Reserv-
ed-Sch. Castes): I beg to move for
leave to introduce a Bill to provide for
the registration of domestic servants
and to regulate their hours of work,
payment of wages, leave and holidays.

Mr. Deputy-Speaker: The gquestion

is:

“That leave be granted to intro-
duce a Bill to provide for the re-
gistration of domestic servants
and to regulate their hours of
work, payment of wages, leave
and holidays”.

The motion was adopted.

Shri Balmiki: I introduce the Bill

[ou—— i b et e oo o
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15.33 hrs,

ARBITRATION (AMENDMENT)
BILL (Amendment of section 2 and
389 and insertion of new Chapter
IVA)—contd.

Mr. Deputy-Speaker: The House
will resume further consideration of
the following motion moved by Shri
Raghunath 8Singh on the 3rd April
1959:

“That the Bill further to amend
the Arbitration Act, 1940, be
taken into consideration”.

Out of 1§ hours allotted to the dis-
cussion of the Bill, one minute has
already been taken on 3rd April 1939,
and 1 hour and 29 minutes now
remain

8hri Raghunath Singh may now
continue his speech.

Shri Raghunath Singh (Varanasi):
My amendment 13 a very small one.
1 want to say a few words about the
history of the Arbitration Act. The
law of arbitration in India is sub-
stantially contained in two enaetmen's,
first, the Arbitration Act (IX of 1888)
which was based on the English Arbi-
tration Act. This was applicable to
the Presidency towns only and to
such parts of India where it could be
extended The scope of the Act was
confined to arbitration by agreement
without the intervention of the court
The second enactment on this point is
the Civil Procedure Code The second
schedule of the Civil Procedure Code
deals with arbitration outside the
operation and scope of the Act of
1899 It relates, for the most part, to
arbitration in suit, but also makes a
very brief reference to arbitration
being possible also without interven-
tion of the court.

In 1928, the Civil Justice Committee
recommended some smendments and
change in the law. The English law
was amended in 1834 by the Psrla-
ment. In 1938, the Central Govern-
ment placed an officer on special duty

*Published in the Gazette of India Extraordinary, Part II-Section 3, dated



52139

0 examine the question of the amend-
ment of the Arbitration Act as passed
by the English Parliament.

So the present Arbitration Act (X
of 1940) is the result of three enact-
ments—the existing law, English law
and the recommendations of the Civil
Justice Committee appointed by the
Central Government. The icheme of
the present Act is contained in
Chapters II, III and IV. Chapter 1Y
deals with arbitration without inter-
vention of the court, that is, sections 3
to 19. Chapter III deals with arbi-
tration with the intervention of the
courts where there is no suit pending,
that is, section 20. Chapter IV deals
with arbitration in suit, that s,
sections 21—-23, Chapter VI deals with
eppeals and orders, that is, section 38.
‘The present Arbitration Act lays down
provisions for supervision of the court
at every stage from the time the

parties enter into an agreement to-

refer the case of arbitration up to
the stage of the order or decree. The
arbitrator was empowered to refer the
matter for the opinion of the court
under section I3.

Now, as I said, my amendment is
very short. There are a number of
vakils, advocates or legal experts in
the country. In the civil courts,
whether they may be sub-judges or
munsifs, they are also lawyers. They
are recruited from the lawyrr class
Their education and the edw.ation of
the lawyer; are practically the same.
I have not brought this amendment to
give some work to the unemployed
lawyers; 1 have brought it In order

Arbitration CHAITRA 28, 1881 (§AKA)

(Amendment)
‘Bill
Shri Raghunath Singh: No, no, with
fee. As they have been working in
this line for 10, 13 and 20 years, they
can meet out justice. They can de-
cide cases according to the law.

12738"

But there are apprehensions in the
mnd of the parties who agree to
arbitration as well as of the arbitra-
tor. The apprehension in the mind of
the parties agreeing to arbitration is
that there cannot be good justice,
Therefore, I have put down in my
amendment very clearly that any
order or judgment of the arbitartor
will be appealable. Moreover, section
39 is also there,

The second apprehension, that s,
apprehension in the mind of the abri-
{rator, may be that if he does some-
thing, there may be a case of defama-

ment a provision to the effect that if
an arbitrator is appointed, it should
not be open to the parties or anybody
else to sue him for defamation,

Therefore, to make the law easy and
judgment also easy for litigants, I
have brought forward this amend-
ment. If my amendment is accepted,
it will provide for speedy disposal of
cases and relieve persons from the
courts’ delay. At present, cases are
pending for 3, 4, 6 and 8 years. But
if the cases are referred to the arbi-
trator, he will try to do justice
quickly.

Thirdly, in my amendment, we are
not disturbing any scheme of the Act.
Only, it it is accepted, justice will be
speedy,

My smendment simply relates to
section 25A(i). That section deals
with arbitration by agreement for
deciding matters without the interven.
tion of the court. Section 25A(il)
deals with pending suits or appeals
where the parties agree to refer the
matter to arbitration under section 21
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of the Arhitra ion Act. a
suit or appeal 15 pending then the
parties are entitled to refer them also
to arbitration.

Under section 28A(iii), the court
may sppoint a sole or more arbitra-
tors. In this scheme I have provided
that the arbi‘rators can be two or
three or one as the parties like.

Sectior. 25B provides that CP.C.
should be applicable. If a lawyer is
appointed arbitrator, his status will
be just hke a court. Therefore, he
should decide the cases according to
the procedure ou lined in CP.C. That
is why th s amendment provides that
C.P.C. should be applicable.

The amendment to section 25C—~
tlat is the award-—says

“The award of such arbitrators
shall be subject to the control of
court 1n the same way as 1f
i* were an award of arbitrators
made under Chapters II, III and
IV and shal] be filed in court.. .”

My amendment to section 25D s
this. Suppose a lawyer who is work-
ing as an arbitrator gives a judgment
or passes an order, it shall be filed in
court and shall be treated just like
a decree or order of a court. There-
fore, if it is a decree there must be
an appeal.

So, 25E deals with an appeal.

“Any judgment or dscree passed
in accordance with the award
under section 25C shal' be appeal-
able in the same way as if it were
a judgment or decrce of the
court by which it has been
passed.”

Then, there s the question of
remuneration. If a lawyer is working,
he must get something also. For re-
muneration, there are two provigions;
either the parties should agree to give
same remuneration to the arbitrator
or the court should decide what should
be the remuneration of the arbitrator.

APRIL 18, 1060

(Amendment) R 3374

shri Easwara Jyer (T¥i :
You have not forgotten t\\:ttm

Shrl Jaganatha Rao (Koraput): That
is the man object of the Bill.

Clause ¢ of my amending B:l says:

“(a) after aub-section 3, the
following shall be inserted, name-~
lyi—

(la) From the judgment and
decree passed under section 2¥C
a first appeal shall lie according
to the provisions of section 96.*

Section 96, C P.C. deals with appeals
from the onginal decree or order; and
there 153 a provigion for second appeal
aiso. ‘That 1s sec.ion 100,

There 18 one provision also in my
amendment that sect.ons 109 and 110
of CPC. will be applicable. It means
that the parties can go to the Supreme
Court also. Therefore, according to
my amendment, there is no appre-
hension that the arb rator canrot do
justice  According to the scheme of
my amendmemt, any order or judg-
ment passed by an arbitrator can be
appealed ageinst just hike other cases
—a first appeal can Lie and a second
appeal can also go to the Supreme
Court Therefore, 1 say, thus amend-
ment should be accepted

This amendment was moved by Shri
Kazmi in the first Parliament. He is
an emnent lawyer of the Allashabad
High Court and he asked me to move
this amendment here. Therefore I
move this amendment in the Second
Lok Sabha and I request the House
to mccept it.

Mr. Deputy-Speaker: Motion moved:

“That the Bill further to amend
the Arbitration Act, 1940 be taken
into consideration.”

gtri Achar (Mangalore): Sir, I am
afrgid I cannot support this Bill

Mr. Depuly-Spoaker: It is net well
begun.
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Shri Achar: Mr., Deputy-Speaker,
Sir, 1 feel this Bill will not serve the
P of the Mover has in view. He

1y that the most impor-
tant considers he was referr.ng to
was the speedier disposal of disputea.
In the Bil], I find he not only provides
—and 1 may say that this i1s almost
against the general principles of
arbitration law—a first appeal, but a
second appeal and appeal even to the
Supreme Court (Interrupton). I am
afraid the sections are against the ides
of speed disposal.

1 may be permitted to submit that
the very basic principle of arbitration
is that the disputants settle upon a
tribunal of their own and they agree
to abide by wha ever 1t decides. When
thay .3 the case, then, 1f you prowvide
for arbitration—and a judge of therr
own—and then subject his jyudgment
not only to one appeal but to an
appeal up to the High Court, I doubt
very much whether any person would
like to arbitrate in guch a position

Apart from that, what is the
advantage?

Mr. Deputy-Spesker: Shn Raghu-
nath Singh wants to provide for
judges .who mey be paid per case

Shri Achar: Probably it is also to
give some employment to lawyers
The purpose 1s just what 1s better
done by the present jud.ciary He
wants the Civil Procedurg Code to be
apphed. I do not know why he has
not mentioned the Evidence Act I
do not know whether he wants to
have 1t or not because it .s not clear
from the Bull. Whatever it be, he
wants the Civil Procedure Code to be
followed by th earbitrator aiso (Inter-
ruption). He wants that everything
should be done ag it is being done by
any court. If that is 30, why have an
arbitrator at all! The courts are
there. Of course, Government will
look into it and see that thers are

as if the basic plindple of ll'b.tnﬂon
hiuoud.

Arbitrgtion  CHATTRA 33, 1881 (SAKA)
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Formerly, of course, some portion of
the arbitration law was in the Ciwni}
Procedure Code and some portion 1 a
separate Act But, after 1940, after the
whole thing has been consolidated,
all that may be done for getting these
matters in d.spute settled by arbitra-
tion has been fully provided in this
Act The sec‘ions are very clear; and
it 15 only in excep 1onal cases that an
award could be set aside. This is pro-
vided, I think, section 30 of the
Arbitration Act, if I am not mistaken.
Provision 1s there to set aside the
decrees, or rather the awards, given
by arbitrators. It reads:

“An award shaill not be set aside
except on one or more of the
following grounds, mz,

that an arbitrator or an umpire
has misconducted himself vr the
proceedings. ...”

That 1s, it may be legal misconduct.

(b) an award has been made
after the issue of an order by the
court preceding the arbitration or
after the arbitration proceedings
have become invahd under section
85, and

{(c) an award has been impro-
perly procured or is otherwise
invalid.”

(Amendment)
Bl

As the law now stands, the award
cannot be set aside except for these
specfic grounds The persons select
their own judges and are bound by
the dgcision of the arbitzator. The
whole basic thing which the amend-
ment provides is that they select thewr
own judges and the judgments must
be subjected to all the processes of
appeals provided under the ordinary
civil law, the first second and third
appeals. If that ig the position, I
submit that it 15 not only ageinst the
law of artutration; it is also agmnst
having set’lement in a speedy manner,
So I oppose this Bill.

Shri Easwara I-er: Mr. Deputy-
Speaker, 1 start with congratu'ating
the hon. Mover of the Bill and his
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bold aitempt for the purpose of
amending the Arbitration Act and
I submit that I cannot see eye to eye
with the proposition put forward by
my hon. friend who has just now been
opposing the Bill on the gound
that the provision for appeals against
the decisions of the arbitrators will be
very harmful. I am not going into
the history of the Arbitration Act. It
hag been well explained by the Mover.
Of course I would say that any refer-
ence to arbitration must not be done
in an arbitrary manner, so that the
provision contained in the RBill that
in case an arbitration is submitted
before the legal practitioners, the
Civil Procedure Code shall apply 1s
by way of abundant caution. Oppoat-
tion seems to be vehement on this
provisionn. 1 cannot under that
when the proceeding is referred to an
arbitrator he can proceed with the
arbitration in any manner he thinks.
There must be some form or proce-
dure he should adopt Particularly
persons who have been well-versed in
legal proceedings in courts as lawyers
appearing before the courts should be
aware of the procedure that is con-
tained in the Civil Procedure Code
and it is only necessary and expedient
that they should adont the Civil Pro-
cedure Code. I cannot see why there
should be objection to this.

The second objection seems to be
regarding the question of providing
for appeal against the decision of the
arbitrator. Much can be said on both
sides, 1 certainly agree. The question
whether it is against the funda-
mental notion of arbitration that
the decision should always be
subjected to a test by way
of appeal is a matter for the lawyers
and legal luminaries. For my own
part, I would always say, whatever
may be the decision of the arbitrators,
whatever may be the qualification
erudition or infallibility of the arbi-
trators chosen by consent of parties,
there is every likelihood of an error,
Iikelihood of a feeling with respect
to the parties appearing before the

APRIL 18, 1680
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disposals, Today there is
the whole of India perhaps that there
is a lot of delay in litigation. Judicial
officers are also human beings and
they are hearing this clamour so that
the fervour on these people is to see
somehow or the other suits are being
disposed of. The reaction is seen that
way. In Parliament you say there is
delay in the disposal. People outside,
Ministers, even lawyers, Members of
the Opposition all speak that there is
plenty of delay in litigation with the
result they want to see that somehow
or the other a disposal is given. The
courts are now-a-days in the danger
or in *he tendency it I may say so
with respect, of becoming courts of
discipline rather than courts of justice.
So, what do we find? When a party
is late by a minute or two, the Judge
takes up the case and disposes of it
ex parte; either he dismisses the suit
if the plaintiff is not present or decrees
it if the defendent is not present
When an application to restore a suit
is flled, on some fiimsy ground that he
Bas not given sufficient reason for non-
appesrance on that day the restoration
application is dismissed, because be
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wants {o add to the number 3f dispo-
sals,

In thess circumstances, let us look
into the question as to how we can
effectively dispose of these pending
cases without resort to court by means
of the legal lumingries. Arbitration is
one such method. Certainly there are
a number of defects in this Bill which
we need go into one by one but I am
certainly in agreement with the maia
spirit the Bill. The Bill says that
the legal practitioners may also be
¢hosen as arbitrators. Apart from
that, the Arbi‘ration Act of 1940 does
pot put an embargo upon legal prac-
titioners becoming arbatraiurs. So,
even without this Bill legal practi-
tioners can be appointed as arbitrators
by consent of parties or by agreement,

The main point is whether their
decision has to be the subject mattur
of appeal or a second or third appeal
to the Supreme Court. I will come
to it presently. I have come across
partition suits. 1 have come across
an instance in my career as a lawyer,
when in a partition suit which had
been instituted before I have seen the
light of the day and which was
perhaps been conducted by my father,
1 have to apear for one side for the
legal representative as the decree fur
final partition has not been passed; it
has been pending for more then a
quarter of a century. Why is it that
such a delay has been happening? It
is because that courts cannot concen-
trate their attention on this single
partition suit, with ever so many parti-
tion suits. Subsequent to this an
enabling partition has been passed, In
such cases, if the parties do agree that
such a partition could be effected by
the arbitration, the lawyers could cer-
tainly take them up and expeditiounly
dispose of them by taking evidcnee by
following the procedure in the Civil
Procedure Code. My friend on the
other side was saying that there was
no scope for taking evidence in
the arbitration proceedings. Section
I3 -of the Arbitration Act gives
power to the arbitrator to administer
oath to the parties and witnesses ap-
pearing before him. Al the powers

(Amendment) 12146
Bill

are given to the arbitrator. It is not
as if the arbitrator can proceed in any
manner he thinks. He mus: form a
certain procedure in such circum-
stances where the suits involving
partnership deeds, looking into the
accounts, complicated system of ac~
counts come up. In such cases it cou'd
be expeditiously disposed of if it is to
be disposed of by one single per-
sonality or two personalities who have
been concentrating their labour on
that case for a short period.

16 hrs.

Certainly, another point which is in
favour of this Bill is that there are
cases where—of course, I do not want
to travel beyond the purview of this
Bill—even today the clamour is that
some of these judicial officers are
incapable or inefficient. I do not want
to say anything beyond that. The Law
Commission itself has reported that
judicial officers are now not appoint-
ed on merits. The Law Commission
says that regional, communal and
other considerationg have been made
for the purpose of appointment of
judicial officers. There is always &
feeling in the mind of the party
facing trial that the suit will not be
correctly dealt with if the particular
officer is inefficient or incapable.
Under such circumstances both the
parties would agree to fix a person
whom both would think, apart from
his legal erudition or otherwise, as a
respectable personality who knows
something about the case, and who
could decide the case by giving an
award without intervention of the
court. There may be such cases. It
depends upon the question of choice
of the personnel. The choice of the
personnel may be left to the parties.
1t the parties are satisfied with res-
pect to the person who decides the
case, the decision will be more in
conformity with justice, and there
will not be this criticism that the
Judge has been inefficient or incap-
able.

Then there is the question of giving
appeal. 1 am only on this question
whether we should eschew the appesl
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provision, the second appeal provinion
or the appeal to the Supreme Court
It is a matter that this House aas W
dedide. For my part, I would ask,
what iz wrong in prov.ding for an
appeal? Certainly the decision of the
arbitrator could be testad on merits by
a court of appeal. A question may be
asked, will here n.t be delay in the
appeal, in the second appeal or in the
appeal to the Supreme Court? We
all as lawyers know that the disposal
of a cival or crimnal appeal or hear-
ing both sides will not be of as much
delay as in a case of trial proceedings
where evidence is being taken, where
witnesses are examined, where records
and documents have to be pr duced
and all the complicated procedure gone
through. In .he case of an appecal
both sides appear by lawyer or jther-
wise and the matter could be argued
out and decided. Therefore, the ques-
tion of delay is not there. There is
also this added advaniage that the
decisi n of the arbitra or will be test-
ed on its merits by the appellate
court. It is not that the app.:liate
court is superior to the arbitrator, but
always the fallibility of human judg-
ment is there and it can be tested by
a court.

Therefore, it is a case where appeal
should be provided. Of course, my
bon. friends on the other side m ght
say that thus would g against the
fundamental notions of arbit-ation
law. My respectful submission before
this House would be, why should we
be 80 conservative? What is the
fundamental noton of arb tratin
law? Does the arbitration law say
tha* the decision of the arbit-alsr
shall always be final? It says that it
csn be set aside on error and other
things. The power of the court to
remit it back to the arbitrator is there.
Wha' is the fundamental notion of
arbitration law? Why n-t enlarge on
this fundamental not on? Legal insti-
fulions. like political institutions,
should also grow. Why sbo'ld lawyers
be comservative?! It politieal phflo.
phy snvisages a welfsre Stiate, why
aot we snviswge &2 lagal philezophy

APRIL, 18, 1069
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which is suited f-r a welfare State
based on sociok jurisprudence?
T that is so, the scope of the arh ira-
tion law should also be enlarged to
find place for arbitration by per.ons
who are well versed in practice in
courts.

The Bill may be lacking in its cor-
rect draftsmanship cr the Bill may be
wanting in cerlain other provsions,
These are ma ters that have to
examuned by this House. I would hiave
welcomed my hon. friend to move ¢>¢
circulation of the Biil for public
opinion. Anyhow, I w uld say -hat
it is a bold venture and a good inroad
mto the waw of arbitration.

Shri Mulchand Dube (Farrukha-
bad): Mr. Deputy-wﬂ. Sir, my
hon. friend does not seem to have
no iced tnat the provisi ns of the Evi-
dence Act do not apply to proceedings
before an arbitrator. If that is 2o,
how will the judgment be appeajable,
The arbitrators, whether they 1re
lawyers or otherwise, if they are not
going to foll w the provisons nf the
Evidence Act and they are not gning
to record full evidence, how will an
appellate court be able to decide th:
matter? My submission 13 that this
pomnt has been overlooked by my
learned friend.

He says that the award should de
appealable. Under Section 13 cf the
Arbitration Act, the arbitrators are
not bound to g ve any reazons for ‘he
award that they have given. Scct o1
18 is not touched by my bon. friend
If Section 13 is not being touched,
another difficulty arises. He says tnat
the procedure to be followed will be
that provided by the Civil Procedu-e
Cod2 That may be so. Under the
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Therefore, my submission is that the
smendment that my learned friend
has brought f.rward is not quite mn

. Shri Jaganatha Rso: Mr. Deputy-
Speaker, Sir, I am not able to ap-
preciate the principle underlying the
Bill. My hon. friend, Shri Raghunath
Ringh, wants a clear provision which
dould enable the legal practitioners
being appointed as arbitrators. The
existing Act does not provide any
moatter of fact, in
we know that in courts

lawyers are being chosen as arbitra-

. Secondly, he wants the procedure
der the Civil Pro-

cedure Code. Then the very purpoie
arbiteation is lost. If arbitrators
w the same proceduve as in the
¢ivil courts, where is the point in
veferring the matter to arbitration?
whole point in referring the mat-
tet to arditration is that the matter
in dspute will be decided speedily ani
W the best satisfaction of both the
parties because both parties select as

¥

It iz not a conservative
opinion as my hon. friend, Shri
Baswara Iyer, said. But the very

of arbitration is defeated f

Arbdjiration CHAITRA 28, 1681 (SAKA)

(Amendment) 12160
Bill

have speedy justice. That purpose is

defeated by this.

Then, about remuneration of arbi-
trators also he wants to introduce a
provision. There is already a provi-
sior in the existing Act--Section 88—
whereby it is open to the arbitrators
not to submit the award unless the
fees are paid. Therefore, I do not see
any need for such an amendment.

Lastly, he wants provision for first
appeal, second appeal and appeal to
Supreme Court against the awards of
arbitrators. Here again I do not see
any reason for it. I do not think that
any need has arisen after the passing
of the Arb tration Act in 1840 to have
such a provisian. As a matter of fact,
as stated by my hon. friend. Shri
Mulchand Dube, it is open to the ardi-

trators to record evidence and exa-

mine w.tnesses after hdminis.ering the
oath, but they are not bound to record
evidence in extenso. In the absence
of such evidence it is not possible for
the appellate court to come to a diffe~
rent finding. As a matter of fact, if
reasons are assigned the award is set
aside by the court. They can only
g've their findings. I know of a case
where the late Shri N N, Sircar, Law
Member of the Goverment of India,
gave an award in a very important
matter. He gave the reasons also. The
award was quite justifiable, but the
Calcutta Court set aside that saying
that he was not bound to give reasons
and having given the reasons the
award is vitiated. So, Sir, the Arbi-
tration Act of 1940 is all comprehen-
sive and it meets with the needs of
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seeks to serve. The main provisions
are sought to be incorporated in Chap-
ter IV of the Indian Arbitration Act
of 1940. Chapter IV deals with refe-
rences made in a pending suit and I
presume that though it is not very clear
from & reading of the Bill Chapter IVA
is intended to cover only those refer-
ences which are made in a pending
suit.

The first section or rather clause in
the proposed Bill under Chapter IVA
is tne appointment of legal practition-
ers as arbitrator or arbitrators. Under
the present Act the parties may choose
legal practitioners if they so desire,
and the Arbitration Act provides that
if the parties so agree then the arbitra-
tion shall be in accordance with that
agreement. That is section 22 of the
Arbitration Act which says:

“The arbitrator shall be appoint-

ed in such manner as will be
agreed upon between the parties”.

So, there is no prohibition agamnst
parties choosing a lawyer if they so
desire, and in that event the court is
bound to refer the matter to the law-
yers so chosen.

Shri Raghunath Singh: That is for
the arbitrator in a suit under section
22. There are three kinds of suits.

Shri A. K. 8Sen: I presume that
Chapter IVA is intended to cover arbi-
tration in pending matters, in suits
pending in courts. So far as the Arbi-
tration Act relating to disputes which
have not reached the courts is con-
cerned, there 1s equally no prohib.tion
in choosing lawyers or a lawyer. We
are not concerned with that really
because the Bill seeks to confine itself
only to arbitration rcferences in
pending suits.

The next clause is designed to pro-
vide for reference to one or more legal
practitioners. That a'so is covered by
the present Arbitration Act because if
the parties agree to refer it to more
than one arbitrator who are legal

‘practitioners they can do so. If in-
‘stead of one legal practitioner they

APRIL 18, 1950
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intend to refer it to two, three or four,
they can do so.

Then, thirdly, whenever the court
has to appoint a sole arbitrator or
arbitrators under thig Act, it may
sppoint one or more legal practit.on-
ers as the sole arbitrator or arbitrators,
as the case may be, for dec.ding the
dispute. I take it that this is with
regard to the appointment under sec~
tion 8 or section 20 of the Indian Arbi-
tration Act where the parties to an
grbitration agreement cannot agree the
appointment of arbitrators and they
apply to a court for appointing an
stbitrator. After the original arbitra-
tor has died or has become incapsble
of acting when the arbitration sgree-
ment is filed the court is approached
for appointing an arbitrator or an
umpire. In both cases the court has
power to appoint a legal practitioner.

1 know of many cases in which I had
appeared myself in proceedings under
either section 8 or section 20 of the
Indian Arbitration Act where the
court has appointed reputed legal
practitioners in whose award the
parties had respect regard. 1 have
done it in innumerable cases, I think,
and most often when a court is ap-
proached under section 8 or section 20
usually, unless the parties themselves
are thinking of a common friend or &
person who has influence in the com-
munity or in the family, the court
usually appoints a legal practitioner.
But that does not mean that in every
case a legal practitiorer should be
appointed. There are many cases even
in pending suits where I remember
prothers belonging to a business family
were guarrelling so that every day
there used to be fresh proceedings in
court, and after protracted proceed-
ings, I remember myself and the coun-
gel for the other side, without consult-
ing the client, agreed to nominate the
uncle, the maternal uncle, of the bro-
thers to arbitrate. This gent'eman
entered into the reference and decid-
ed the whole matter in one week, I
yremember, to the entirs satisfaction of
the brothers. - Though the original
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clients were cursing us when we reter-
red the matter to arbitration, without
consulting them, after one week they
came with sweets ta me and thanked
xne heartily for having referred the

s to the maternal uncle.
That shows there is necessity for hav-
ing arb.trators who are not legal prac-
tstioners in the sense in which we
really accept that term.

The next provision of importance is
about the procedure to be followed.
Shr: Raghunath Singh want the arbi-
trators tuo convert themselves 1nto
courts to be governed by the Civil
Procedutre Code. I think that will be
completely negativing the very essence
of arbitration. Arbitration means the
parties voluntarily set up a forum
which, unfettered by the rules of pro~
cedure of ordinary courts, deals with
the maiter in accordance with the
principles of natural justice and with
the desire of brining about substan-
t:al justice between the parties and
gwving an award. The only require-~
ment under the present law is that
the arb trators have to follow the
principles of natural justice, which
includes various things. That means
the arbitration cannot shut out evi-
dence. If the party seeks to adduce
evidence, the arbitrator must hear him
and allow witnesses to be called. He
cannot shut out the evidence. He must
hear the parties and then decide.

1 wag told that the arbitrators can
proceed without calling witnesses or
things of that sort. 1 do not think that
anyone having experience in arbitra-
tion matters can agree to that propo-
sition because if a party desires to call
8 witness, the Arb'tration Act, 1940,
gives power to the court under section
43, 1 think, for issuing processes and
for the atiendance of witnesses. If
the arbitrator refuses to hear witnes-
ses, he wil! be guilty of misconduct in
the sense in which the word miscon-
duct is used. Therefore, I do not
think there is any ground whatsoever
for apprehend’ng that arbitration pro-
ceedings can be conducted arbitrarily
without following the principles of
natural justice, In fact, it will other-
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wise be completely upsetting the entire
fabric of arhitra.on if we convert or
seek to convert the arbitrators into
regular courts of law bound down by
the rules of procedure.

Look at the consequences which wil}
emerge 1f thig provision is accepted.
There will be applications for docu~
ments, inspection, mterlocutories, com-
mussions, this that and the other. The
who e paraphernalia of the courts of
law will be open.

Shri Easwara Iyer: Is it not a case
where these procedures are specially
prescribed for the proceedings under
Chapter IV? It does not generally deal
sith arb.tration.

Shri A. K. Sen: For any arbita-
tion. I have done it myself. Even
for arbitration proceedings which are
not in relation to pending suits, if 1
want to call a witness, I just approach
an arbitrator and make an application
to a court, and the witness 1s sent for
in the sense that he does not come
voluntarily. But he is to be compel-
led to come. I remember in-one case
I had a watness called from Bihar right
up to Calcutta by issuing a process.
This 15 not confined only to cases or
arbitration references in relation to
proceedings which have already been
inmit ated 1n courts, or in other words,
reference under section 21. This coe~
ers all sorts of arbitration and if the
whole paraphernalia, particularly
under the Civil Procedure Code, is
thrown open, the consequence will be
that we shall really carry the court
into the arbitrator’s room. It is done
in no country in the wor'd in wh.ch

arb.tration has been accepted as a
good form of settling disputes. It is
mostly confined as a potent instrument
of settling disputes in commercial com-
munities.

For instance, take the hundreds of
cases which are decided in Calcutta or
Bombay either by the Bengal Chamber
of Commerce or by the Bombay Cotton
Growers’ Association and the varjous
other arbitration forums which had
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Deen set up under the different cham-
bers of commerce and which are com-
pulsorily incorporated in in forms
.of contracts l.ke ju.e contracts, cotton
«ontracts and 80 on, where there is
compulsory arbitration, making it
obligatory for the part.es to go to the
forums set up. Hundreds of thousands
of arbitration cases are decided every
year. Imagine those forums be ng con-
verted into courts. I think it will be
completely destroying the whole zys-
tem which has been set up with care
and which has been serving the com-
mercial community very very useful-
) A

Rea’ly that disposes of the main sub-
stance of this Bill. Comuing to first
appeals, second appeals, etc., I con-
cede that i arbitrators are converted
into courts of law bound to fcllow the
Civil Procedure Code, it will follow
logically that we should have the
entire gambut of the appellate proce-
dure, first appeal, second appea', Sup-
reme Court and so on, on menits. But
again it would be destroying the whole
concept of arbitration and the whble
structure which the Arbitration Act
envisages under its provisions. That
means, arb trators wall have a right
ot judgment in every case, give their
findings on facts, points of law, etc.
In other words, they will have to be
trained judges, if the appellate court
can really function as an appellate
court. Otherwise, there will have to
be a remand in order that the appel-
late court may deal! with the matter
properly. I pe-sonally think that it
is anything but arbitration. Every-
where, it has now becen well settled
that arbitrators have to act quickly
according to their own terms and
asccording to their own notions. Take
the famous case regarding the arbitra-
tor’s power to award damages in com-
mercial contracts. It was argued at
one time that arbitrators are not really
required to follow the golden rule
governing the question of da

- finding out the market rate, the
Tonce the market rate and
the centrmct rate, otc, in awarding it
~om thelr own kngwiedge, without ex-
smining witnesses.
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1 remeindiér it was thé Chis? Justioe
of Englund who sald that commbiérelal
arbityatory are appointed for their own
fpecial krowledge, I they have to
depend on evidente, market rates,
dontract ratés, and 50 on, it will be the
end of commercial arb.tration. They
sre chosen because they have special
knowledge and they can deal with it
firmly and speedily, without the in-
conveniences or infirmities from which
courts of law would normally suffer.

Strl Baswara Iyer: Commercial
srbitrators will not be hit by this B:li;
they wil pot come within the ambit
of this Bill,

A K. Ben: Of comrss, they

Ther¢ is no difference betwesn
commercial and other arbitrators.
Really arbitratiols is more impottant
for commercial cases rather than fer
ordinary family disputed, which hard-
ly go to arbitration, Dbecaus¢ they
always find their way into vourts of
Iaw,

Shri
will.

arb trators are real'y different from
courts. They are chosen because of
their special skill, aptitude and other
qualities which appeal to the parties
to the dispute, so that they find it is
a better forum than a coutt of law
voluntarily. But if you compel those
parties to seek in a different form the
same type of forum which the law

for compulsory Mlu'ﬁm

destroy the entire of arbitre-
tion.
For thése roaidinh, I thi M0
o tehalt of B
\ -~ .‘i'! a8
f Y e
%& !é- étd’:.
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Code of

in which the Evidence Act 13 not ap-
plicable, but there are sppeals—first
appeal, second appeal, etc.

Birl Raghubly Sahal (Budaun):
“I'hey are not appealable; they ave only
revisable,

. &hrt A. K. 8en: I do not know about
this case, but majority of pnnchuyat
1aws provide for a revision and

4 appesl.

Shel Raghubir Sahai: Yes; only
révision is provided; thete is no appeil.

Mr. Deputy-Speaker: The Law
Minister’s appeal has had no impres-
sion on Mr. Raghunath Singh? Shall
I put it to the House or is he with-
drawing it?

Shri Raghauath Simgh: It should be
put to the vote of the House.

Mr. Deputy-Spesker: The question
&

“That the Bill further to amend
the Arbitration Act, 1940 be taken
into consideration.”

The motion twas negatived

1627 hrs.

CODE OF CRIMINAL PROCEDURE
(AMENDMENT) BILL (Awmend-
ment of sections of 342 and 3582).

Skel Raghubir Sahal (Budaun): 1
deg to move:

“That the Bill further to amend
the Code of Criminal Procedure,
1898, be referred to a Select Com-
mittee consisting of Shri Sinha-
san Singh, &hri Upendransth
Barman, Shri Shree Narayan
Das, Pandit Munishwar Duwit
Upadhyay, Shri Raghubsr Dayal
Mishre, Shri Jaganatha Rao. Shri
Khmhmtkckﬁhdm'ﬂ.p-

Jndhgv
G-nuﬂ
,l-
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Prasad, Shri Raghunath Singh,
Shri Uma Charan Patpaik, Shri
Naushir Bharucha, Shri Harish
Chandra Mathur, Shri Radeshyam
Ramkumar Morarka, Shri Shiv-
ram Rango Rane, Shri Vutukuru
Rami Reddy and the Mover, with
instructions to report by the last
day o! the second week of the
next session.”

This Bill was introduced on 17th
March, 1958 and on 5th September,
1038, after discussion in the House, a
ttiotion was allopted for its circulation.
It was provided that opinions may be
invited ti'l the 31ist December, 1958
Opinions have been received and are
now available to the hon. Members of
this House. I take this opportunity of
éxpredsing my gratitude to the Secre-
tariat of the Lok Sabha for prompily
e¥ecuting this onerous task of secur-
ing opinions from 4lmost 3ll the
States, tabulating theln, publishing
them and supplying them to hon.
Members with the greatest possible
expedition.

I am making this motion because it
id provided in the Rules of Procedure
that after the opinions havé been
received the Mover of the Bill should
make & motion for its reference to a
Select Committee. 181 opinions have
been received from 18 States and five
Territories, It is only Andhra, opi-
nion from where has not so far been
received. I am told that they ate in
transit. Out of these opinions......

The Minister of Parliamentary
Affairs (Shri Satya Na-ayas Sinha):
Then why not we wait?





