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{Mr. Speaker)

supplementary. Then we will be
opening the vista very wide. Has it
anything to do with this question?

Sardar Majithia: No, Sir, not in this
correction. But if you want me to—

Mr. Speaker: No, I do not want. If
relevant questions are asked, hon.
Ministers sometimes keep quiet, but
if out-of-the-way questions are asked,
they are anxious to answer.

Shri Tangamani (Madurai): That is
an important question.

Mr. Speaker: That is another mat-
ter.

Shri Tangamani: I wanted to sub-
mit that a number of people, who
formed part of the expedition team,
have "died.

Mr. Speaker: The hon Member
knows only too well how questions
can be asked and answered.
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Mr. Speaker: I am aware that this
is®an important matter. The hon.
Member knows the procedure only
too well. He puts a number of ques-
tions and supplementaries. If he had
only put a question, I would have
considered what steps ought to be
taken. Of course, it is a very valu-
able life that was lost. He has suffer-
ed from pneumonia. Why should he
tag it on with this correction? Now,
assuming that no correction was made
by the hon. Minister, would he have
been satisfied with the original replv
that was given? When the hon.
Minister makes a correction. that
opportunity should not be taken to
raise a discussion.

st wwwama: g7 7 feafr 73
% 5 fag qum geF e fear mar ar

Morks Btll ol

€ FHY ITET g AGY goT WY
IEF qT W gur | q@ fam A
AT AT

g PR ;T LA T AT
W oA e

TRADE AND MERCHANDISE
MARKS BILL—contd.

Mr. Speaker: The House will now
resume further discussion on the
motion for reference of the Trade and
Merchandise Marks Bill, 1958 to a
Joint Committee. QOut of 3 hours
allotted to this motion, 4! minutes
have already been availed of and
2 hours and 19 minutes now remain.

Shri Narayanankutty Menon may
continue his speech.

Shri Narayanankutty Menon (Mu-
kandapuram): Mr. Speaker, the
other day I wag submitting that a
large number of documents and 4
large volume of reports are available
for the Select Committec to decide
about the various provisions of this
very important law and whatever
submissions I make at present are
only tentative in character so that
the hon. Members of the Select Com-
mittee have got the opportunity to
consider those suggestions when they
are reporting on this particular Bill.

These suggestions were necessitated
because before the drafting of the
Bill was undertaken, the whole Bill
and the principle behind it underwent
a series of discussions at the hands of
the original Committee which was
appointed, which gave a majority re-
port as also a minority report. The
Government considered the whole re-
port by appointing an officer, and
certain recommendations were made
by that officer and later on the
whole matter was referred to another
Judge of the Madras High Court,
who, in all particular details, agreed
with the minority report, and now the
Bill has been drafted on the basis
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of the recommendations of that Judge
of the High Court. Therefore, when
provisions of this Bill are discussed
in the Select Committee, it is probable
that both viewpoints, especially the
viewpoint contained in the majority
report of the Select Committee, will
come for consideration of the hon.
Members, and therefore it will be only
proper that our own gencral opinion
1cgarding the majority report and also
the minority report are expresscd for
the benefit of the members of the
Select Committee.

In the beginming I wish to submit
¢ rtain principles involved in the law
af trade marks, because it is quite
hkely that a confusion will arise be-
tween the principles and lay of trade
marks, the law of patent and also the
law of copyright. The law of patents
was evolved in its fundamentals on
the onrush of the Industrial Revolu-
tion, long after the law of patents was
formulated and far long after even
{he law of copyright was formulated.
The principle behind the law of
patents acknowledges a creative mind,
%0 that the individual, who is
responsible for the use and work-
mg of his intelligence, could claim
the product of his intellectual working
to be his own property. The law of
patents also in a way acknowledges
the working of individual or collec-
tive intelligence and, therefore, the
product of that collective intelligence
i1s recognized as as his own property,
as far as the society is concerned.

But, in  contra-distinction to the
principles underlying the laws of
copyright and patents, the law of

trade marks began to grow in a
different way. And we will find that
very little intelligence, very little
human endeavour is involved, so far
as the law of trade mark is concern-
ed, before a person in the society
comes forward and says and property
as his own.

Therefore, when the Select Commit-
tee considers the very conception of
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trade marks, it should take extreme
care to see that only in very essen-
tial cases in which the public good
and also bona fide business competi-
tion demands that the rights of trade
marks should be conferred upon an
individual. Therefore, I appeal to the
members of the Select Committee to
have utmost restraint in defining and
extending the rights of trade marks
under this particular Act so that no
individual by means of his own im-
agination could annex public right of
commerce and also trade to his own
benefit and claim later that, almost
for time immemorial, as his own pri-
vate property.

When enacting this Bill certain sug-
gestions were put before the Commit-
tz¢ and those who were interested in
the law of trade marks and the Trade
Mark Asociations have submitted a
series of memoranda, pleading for en-
larging the scope of this Act. But
when a trade mark is given in  the
name of a particular individual, he is
given the absolute right to trade, as
far as a small section of the trading
community is concerned. Therefore,
committed as we are to a particular
pattern of society, when we define
the scope as far as conferring by Par-
liament of a particular non-existent
right to the individual is concerned,
the paramount consideration should
be, not the absolute nature of the
right that is conferred upon that indi-~
vidual who owns the property created
by this law, but the paramount con-
sideration in defining the trade marks
should be the public good and also
honest trade in this country. There-
fore, 1 repeat that  extreme care
should be taken in order not to view
the right of trade mark as a sanctimo-
nious public right which has been un-
known to primitive jurisprudence
and also to mediaeval jurisprudence,
a right which has been evolved by the
transactions in the modern society in
the wake of the Industrial Revolution,
a right which is not the result of hon-
est labour but a right which is going
to be conferred simply for the purpose
of business competition. Therefore,
extreme care should be taken only in
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acknowledging very limited right, as
far as trade mark is concerned, and
I hope when the Select Committee
Rgoes into the principle of the recom-
mendations of Justice Rajagopala
lyengar, who agreed with the minor-
ity report, which rejected the far
more wider demand for protective re-
gistration, 1 hope the Select Commit-
tee will certainly agree with me in
this respect that the law and the right
conferred upon the trade marks will
be only very limited, and in certain
cases ‘symbolic, restricted only for the
protection of that right to a very lim-
ited extent.

Another provision which the Select
Commttee should certainly consider
is an extension of what 1 have submit-
ted now. As the recommendation
shows, as also the principle of the law
of trade marks shows, the principle of
the Bill is exclusively limited to the
recognition of a distinctive vight, as
far as 4 particular property I8 con-
cerned. and all the provisions of the
Bill should conform io the¢ recogni-
tion of this rule alone that the trade
mark Act should give the right only
as far as the protection of that prop-
erty is concerned, and in defining it
in a distinctive  character no more
right should be conferred. as far as
the trade mark owner is  concerned,
and you should be loath to recogmze
any individua! right more than the re-
cognition of thiy physical definition of
property to a very hmited  extent.
Otherwise there is onc¢ constant dan-
ger that anv individual  commercial
establishment or a private trader will
try to acquire, on his own terms and
definition, a large variety of trade and
industry ecven far in advance in a
competitive society, and he will be
able to deny that right to another
industrialist or commercial  trader,
who comen into the arena far later
resulting in the creation of a virtual
monopoly granted (o him by means
of this Act. The ultimate intention
wnd object of the Parliament should
be to continue that right to forestall
that danger of creating a commercial
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monopoly by means of granting cer-
tain rights under this particular Act.
Therefore, the provision should be so
modelled, as it is already modelled
with exireme caution and care, that
this particular danger which is threat-
ening is forestalled. Whenever a law
on trade marks is brought, the eom-
mercial community and free trade will
have to be taken into consideration
and in ecvery clause the Select Com-
mitte should remember that they
should not trespass into this realm of
public trade except to the extent of
recognition of this very limited right
as far as trade mark is concerned.

I will come presently to the three
important recommendations made by
the Committee | am making a men-
tion of it today just because this Bill
is being referred to the Select Com-
mittee.  If thus Bill would have been
before this House today for considera-
tion and passing, 1 would not have
taken the time of this House to repeat
whatever hag been written or to side
with a particular opinion because it is
quite hkely that these two conflicting
and contradicting viewpoints expres-
sed In the document which 1 to be
placed before the Select  Committee
will be available for hon. Members
and 1t is quite likely that some hon.
Members may side with the majority
report, which is quite logical in their
approach, and other hon. Members
may side with the minority report
remnforced by the recommendation of
the hon. Judge. Therefore I am re-
peating that the very basis of those
recommendations should be studied by
hon. Members and the reasoning and
logic and the necessity of public good
that 1s being  recommended by the
minority report and also the commen-
dable action of the Government in ap-
pointing an officer and referring -this
matter to judge, will be realised by
hon. Members.

The three points I will discuss and I
will conclude. The most impottant
point that is discussed where there
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is a controversial opinion is the neces-
sity of a special tribunal. The trade
Mark Owners' Association have sub-
mitted a series of documents and also
argued before all these committees
that there shduld be a special tribu-
nal appointed so that there may be a
uniform law as far as trade marks are
concerned. It is quite logical in the
report that when they contended that
there is anarchy in the trade mark
law and therefore they demand a spe-
cial tribunal. The Select Committee
should look into the details because
the learned judge has enunciated all
the law on trade marks right from the
beginning, bce they reported or unre-
ported cases, and the judge has come
to the conclusion that all the High
Courts that dealt with the law of trade
marks irrespective of aspersions made
against them in the memorandum
submitted have coms to a unanimous
opinion and there is a commendabie
unanimity at least so far as the trade
mark law is concerned. The Judge
has rejected the plea that there should
be any special tribunals for the trade
marks concerned.

In this connection 1 wish to make 2
reference that whenever  special
branches of law are coming and when-
ever different interests are coming,
every interest specially in thes2 cases
demand separate tribunals. The usual
complaint 15 madce  that the High
Courts of the land may vary in their
decisions and may not have unanim-
ity. At the same time we will have
{o remember that these High Courts
are established under the Constitution
and it is presumed that any judge or
anv bench of judges prestding over
these High Courts have got complete
and full knowledge of the law and
when the decisions are given they are
given correctly. Imstead, the argu-
mént 1s cut in this way that if special
{ribunals are appointed, which have
got only statutory recognition, but not
having constitutional recognition, the
divergent opinion is given by these
tribunals as we are finding in the in-
dustrial courts today. We will our-
selves find a large forum and quag-
mire of anarchy of these decisions
and ultimately by the decisions of
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these ad hoc tribunals we will be
eonfronted with a large number of
varied decisions. For unanimity alone,
the High Courts should get jurisdic-
tion to decide these cases so that
there is a Supreme Court to have
an appeal from the High Courts
and under the Constitution we get
a binding and uniform decision
as far as the law of trade marks
is concerned. Therefore, 1 submit
that the cause of special tribunals
has not been properly made out.
Theiwr own arguments are defeat-
ed in that the High Court can have
complete jurisdiction as far as these
are concerned and the provision in the
Bill as far as the right of appeal to
the High Courts 1s concerned, it
should be dctained by the Select Com-
mittee.

The most important part of the re-
commendation is regarding defensive
registration. As I have submitted earl-
ier, the trade mark law does not give
to the owner of the trade mark an ab-
solute right under common law be-
cause by means of his profession in
the trade he does not get any right
at all. Somebody in the laboratory
or somebody in his own  business
house think~ of certain names or
makes certain compounds, he acquires
the mdustmal property or commercial
property  which 1< in the common
owncrship and gives out a name. Are
we to give absolute right as far as
that particular ndivadual is  con-
cerned, ie. an unrestricted
right  to acquirc this proparty?
The Bill gives a righd if he has got
manufactured goods, (f h¢ has goods
in presenta, which he could give a
name to The law s prepared to re-
cognmse that particular riglgt and pro-
tect his right as long as thgt is extant
from being competed upory or  being
counterfeited. What is reguied under
this suggestion of defensple registra-
tion is that anvbeody in Bis own house
can comn & phrase, can.’just take the
phraseology from they/ common voca-
bulary and go to the Registrar of
Trade Marks for -registering it and
as long “as he is alive and as long as
his successors are alive that particu-
lar name could not be used for selling
that property. The law gives a right
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if they are coined phrases which are
not available in the ordinary vocabu-
lary and which the common people do
not understand. But when any name
is there, the name through which peo-
ple ordinarily understand a particular
product, and if somebody is given an
absolute right to take this name from
the common vocabulary and go to
the Registrar of Trade Marks to get
this name registered, we will be giv-
ing to the word in the common voca-
to monopolise and give hisown mean-
ing to the word in the common voca-
bulary. Let us not give unlimited
freedom to acquire even the names of
our own languages for commercial
transactions. Therefore, I support the
principle behind this clause—any at-
tempt to have defensive registration
will have to be resisted by the Mem-
bers of the Committec—and also that
the recommendations are quite sound.
A series of documents both from the
United Kingdom and Australia have
been cited before the Committee and
it is quite possible that looking into
these documents in any form of socie-
ty, whether capitalistic or socialistic
or semi-democratie, this right of ad-
vance registration, which is a right of
unrestricted acquiring of property
which i8 not his own but recognised
by this law is right and therefore
defensive registration in  whatever
manner, either directly or indirectly,
should not be encouraged and the
minority has been quite right in re-
jecting the proposal of defensive
registration.

I find that in the lecture given by
Mr. Barony Queen’s Counsel, he has
made a very emphatic and a very per-
suasive case as to why the right of
defensive registration should be given.
1 should like to request the hon. Mem-
bers of the Select Committee that that
particular document will have to be
gone into with extreme caution be-
cause he himself was introducing a
theory of ownership of property which
is unknown in common law and un-
known to industrial and commercial
laws. That document should be taken
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as a fanciful imagination of s ‘single
individual who Is not connected with
the society or with the trade and who
was not acting in the interests of
either the nation or of the commercial
community. Therefore any attempt in
this Bill to incorporate any provision
for detensive registration will have to
be resisted.

I will submit the last point and
close. Another welcome feature that
has been added relates both to the
law of trade marks and the Drugs Act.
The provisions and the principle have
also been recommended by the Phar-
maccutical Enquiry Committee and
we find in the provisions in this Act
a welcome featur¢ that whenever
there is a violation of the provisions
of trade mark as far as the drugs and
foods are concerned, exemplary punish-
ment is given. 1 should like to
submit that 1 am not satisfied with
the so-called exemplary punishment
that is given. Today, there is a menace
in our trade that people are not
at all taking the lcast precautions.
Also deliberately we find counterfeit
things, particularly drugs which are
not genuine are given There are nu-
merous cases in the hospitals where
essential drugs have been given in-
different names w Luch are not genuine.
People's health  suffers  and many
deaths have taken place. The only
answer to this is, declare those per-
sons who have been convicted under
the Drugs Act for selling contraband
drugs under different names, as
cnemies of the community. Not only
that. When a man goes to a criminal
court, he may be convicted or he may
be acquitted. The maximum punigh-
ment which is threg years is no ..nswer
for the crime that the man has com-
mitted by giving a small solution
which is injurious, instead of penicillin,
The penicillin may not work. The man
may die of pneumonia because of the
bad effects of the drugs. A more ex-
emplary punishment should be given.
The names of these social enemies
who are selling things for their own
profit, who do not take any care for
public health should be published and
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they should be given a more cxem-
pliry punishment.

Mir. Speaker: Is there any provision
in the Act ag in the case of election
law in which whoever commits an
offence under the election law is ban-
ned for a period of years?

Shri Narayanankutty Menon: No.

Shri  Naushir Bharucha (East
Khandesh): It can be done.

S8hri Narayahankutty Menon: There
is no provision.

Mr. Speaker: A provision that he
ought not to sell and then carry on
the profession?

Shri Narayanankutty Menon: There
are provisions 1n the Drugs Act for
cancellation of the licence.

Finally, there is a very controversial
point which 1 would like to submit
before the Bill goes to the Joint Com-
mittee.  The  controversial point is
regarding the  jurisdiction of courts.
Before our Constitution came 1into
existence, the Chartered High Courts
at Caleutta and Madras, exercising
their writ jurisdiction have decided
that the criterion for the exercise of
jurisdiction and the determination of
the causc of action is the place where
the individual whose rights are affect-
ed resides. After the Constitution, a
new law has been developed, the High
Courts exercising jurisdiction under
article 226 of the Constitution, said
that jurisdiction is determined now in
relation to the place where the parti-
cular order is passed. The whole prin-
ciple b€hind that decision is under
question today. Practical difficulties
come in as far as any matter is con-
cerned. The Trade Mark Registrar,
whose office is situated in Bombay,
passes an order in Bombay. The effect
of both an order of registration and
also rectification of registration is on
the individual merchants either in the
State of Kerala or Madras. Is it logi-
cal, as far as the principle of jurisdic-
tion if concerned, that this man whose
rights are violated in the State of
Kerala or Madras will have to seek
his remedy in the High Court of
Bambay, just because the order has
been passed in Bombay? That reason-
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ing has no logic behind it. It has no
sanction in jurisprudence in relation
to determination of jurisdiction.
Therefore, we should follow the fun-
damental principles of jurisdiction in
civil action and jurisdiction should be
entircly determined in relation to the
place of residence of the individual
whose rights have been violated and
also in the area where the cause of
action arose, where the rights and
liabilities have arisen. Therefore. a
suitable provision should be made in
this Act and the provisions regarding
appellate jurisdiction so amended that
those High Courts within whose juris-
diction this particular order of regis-
tration operates, should have jurisdic-
tion. Otherwise, this would lead to
great difficulties as far as the actual
persons whose rights are viclated are
concerned. They may not be in a
position to go either to Bombay or
Madras or Calcutta to get their reme-
dies. I hope the Joint Committee will
consider this question: the entire law
with regard to jurisdiction as it has
developed in our High Courts befere
Independence and also after Indepen~
dence. In considering its logic, 1 hope
they will make suitable amendments
to the effect that the High Court, in
whose jurisdiction these people whose
rights are affected reside will get the
automatic right to decide cases as far
as trade marks are concerned.
Regarding jurisdiction, I will sub-
mit one thing and conclude. There 18
a cumbersome procedure in the Bill
as far as action is concerned. The
District court has got jurisdiction A
man may flle a suit in a District court
and get relief, in the matter of trade
marks. But, if, in the suit, a defence
is raised by the other party and the
fact of registration or the legality of
registration is gqucstion.d, immediste-
ly the District court loses jurisdic-
tion. The matter will have to be re-
ferred to the High Court for a proper
rectification  proceedings. In many
other enactments, in our experience
we have found that this is a laborious
and cumbersom. process. If a parti-
cular court of law, whatever may be
the jurisdiction——make it a High Court
or a District eourt—-hay‘;urisdicuon to
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decide the merits or demerits or the
pros and cons of a particular action,
that court should get jurisdiction to
decide all matters which are related
to that matter. In an action for in-
fringement of trade mark, it is very
necessary, it is closely allied, it is an
inherent matter that the validity of
registratien should be considered. The
validity of registration should be de-
cided by the District Court. I hope
that the Joint Committee will make
suitable amendments that the District
Court which has got the jurisdiction
to decide the action so far as the law
of trade marks is concerned, gets the
jurisdiction to declare about the vali-
dity of registration, so that the cum-
bersome procedure of referring the
matter to the High Court and staying
the suit, the reference being returned
and then the matter being decided,
may be avoided.

Mr. Speaker: May I know how long
the hon. Minister wants to take?

The Minister of Commerce (Shri
Kanungo): Not more than ten
minutes,

Mr. Speaker: We started at 12-30.
We had two hours and 19 minutes,
that is up to 2-50. I will call the hon.
Minister at 2-40. I may call him ear-
lier if the number of Members want-
ing to spoke are not many.

Some Hon. Members: There are
not many speakers.

Mr. Speaker: 1 am not going to put
it off. If there are no Members, 1 will
immediately call upon the hon. Min-
ister. There 1€ tme till then. 1 will
call him at 2-40. He can carry on
for 10 minutes or a fcw minutes more.

May I have an ideca as to how many
hon. Members want to partictpate in
this debate? Shri Naushir Bharucha,
Shri Supakar, Shri Braj Raj Singh.
Any other? None other.

Shri D. C. Sharma
TOsSe—

Mr. Speaker: Shri D. C, Sharma
wants to speak? He must stand up.

8hri D. C. Sharma: I stcod up.

(Gurdaspwy)
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Mr. Speaker: Until he catches my
eye. When I ask agein, he must say
so. All right.

The Minister of Commerce and In-
dustry (Shri Lal Bahadur Shastri):
It is very difficult to make out when
Shri D. C. Sharma is sitting and when
he is standing.

Shri Naushir Bharucha: Sir, this is
not only a welcome Bill, but a neces-
sary BiH. 1 am not prepared to say
that it will attain the objectives at
which it is aiming. But, there is no
doubt that if it is carefully adminis-
tered, there is likely to be some
minimising of abuse of trade marks.

In view of the very great import-
ance of advertisaments in trade and
commerce and the appeal they exert
over vast masses, the subject of trade
marks assumes special significance. [
do not agree with the previous speaker
who, somehow or other, appeared
to be rather jealous of the proprietors
of trade marks who, according to him,
do not contribute any inventive geni-
us, but still wanted to have proprie-
tary rights in trade marks by merely
coining a phrase or designing a picto-
rial design  Let 1t be understood in
the first place that  trade marks as
well as merchandise  marks are as
much for the protection of the public
as for the benefit of proprietors of
such trade marks Today, for instance,
if T want to go in for a particular
type of c¢loth, if 1 have got faith in a
particular textile mill, I will take care
to sce that 1 get the goods of the par-
ticular trade mark of that particular
fextile mil, Therefore, it affords the
consuming public greater protection
than the benefit that is conferred upon
the proprictors of such marks. I have
gone through this Trade and Mer-
chandisc Marks Bili, but unfortunate-
ly I find there is a tendency for exces-
sive legislation and even common law
matters are sought to be codified into
clauses. I hope that the Select Com-
mittee will look into it.

13 hrs.

The scheme of the Bill is broadly
this. First we definc registered trade
marks, associated trade marks and
certification trade marks. Then there
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is definition given of the most import~
.ant part of the Bill, namely, what i~
a false trade description and “decep-
tively similar” trade mark. Of course,
there are the usual provisions of as-
signment, transmission, registration,
conditions of registration, effect of
registration and so forth.

The basis of the whole measure is
to protect the genuine trade marks
and at the same time to protect the
consuming public and discourage the
use of fraudulent trade marks. How
tar it will succeed, experience alone
will show, because as our experience
indicates there are numerous difficul-
ties in administering even a very
sound measure which regulates trade
marks.

Sir, in the present case I do not
wish to go into very many details,
but confine myself to certain defini-
tions which constitute the very es-
sence of this Bill. For instance, take
the definition of “false trade descrip-
tion” given in clause 2(f)(iii) “any
trade description which denotes or
implies that there are contained, as
regards the goods to which it s
applied, more yards or metres than
there are contained therein stand-
ard yards or standard metres”.
This is the usual fraudulent device
resorted to by traders when
there is a piece length. They
say there are 36 yards when
actually there are only 34 yards. But
this false trade description can be
both in terms of linear measurement
as also in terms of weight liquid
measurements and gauge. I think this
definition requires to be extended to
include all thesc varieties of false dcs-
<riptions and I have no doubt the
Select Committee will look into this
matter.

Among the important matters dealt
with here is the definition of “trade
description”. First I shall read out
(u):

“€u) “trade description” means
‘any description, statement or other
iindication, direct or indirect
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(i) ag'to the number, quantity,
measure, gauge or weight of
any goods; or

(ii) as to the standard of quality
of any goods, according to a
classification commonly used
or recognised in the trade; or

(iii) as to the fitness for the pur-
pose, strength, performance
or behaviour of any gouds,
being “drugs” as defined in
the Drugs Act, 1940, or “arti-
cles of food” as defined in the
Prevention of Food Adultera-
tion Act, 1954;"

This is an important part »f the
measure, this is the egsence of it and
we must thoroughly define what
“trade description” really means.
Now, take the complaint which is very
common, namely, that spurious drugs,
or adultrated foodstufts are sold under
colour of a particular trade mark. If
it is proved that the trade mark or
trade description does not fit in, then
action can be taken. I should like to
know how in actual practice this will
be implemented.

Take for instance a particular drug.
There is a particular trade description
certifying that it is of a particular
standard. Actually it may not he so.
How are the people who are going to
launch prosecutions going to deter-
mine this? In the first place, how are
they going to have the machinery for
detection of such cases? Today the
complaint is that trade in spurious
drugs is so vast and universai that
what my hon. friend, the previous
speaker Mr. Menon, said is quite cor~
rect. It is estimated that an import-
ant part of chemists’ business consists
of spurious drugs and it is openly
said that unless they carry on trade
in spurious drugs, it is ot poassible
for a chemist to stand the competition.
How is this going to be remedied by
this measure? I find it rather diffi-
cult to understand.

Ultimately it might boil down to
this, that you might have a good Act
on paper, but it is very difficult to
translate it into practice. What I am
tryving to point out is this that unless
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some machinery is placed at the dispo-
sal of those people on whom the res-
pounsibility of implementing the Act
devolves, so that they are in a posi-
tion to judge of the fitness of purpose
and strength, in short some sort of a
chemical and pharmaceutical test
house, is placed at their disposal, it
will be extremely difficult to find out
in what manner the fitness of purpose
or strength or performance is not up
to the description.

I might give some instances to clari-
fy the point I have been making.
Some years ago in Bombay City some-
body started selling what were known
as “Memory Pearls”, for students to
enable them to improve their memory.
The whole thing was a huge hoax and
fraud played on students. No doubt
the memory pills, or memory pearls
as they were called, were marketed
under a beautiful trade label, And I
am not sure whether the trade mark
was registered. The student world
was exploited very badly. I do not
know how under this Bill we will be
able to check such things, I am of
the opinion, as I shall show presently,
that wider powers should be given to
the Registrar to refuse registration,
where obviously exaggerated claims
regarding the quality of particular
goods are made—sometimes absurd
and false claims. I have known that
in Bombay some amulets and talis-
mans supposed to have divine powers
of protecting people from evil are
being sold. This might also form sub-
ject matters of trade mark. All these
things must be denied the benefit of
having a trade mark. That is what I
have submitted should be the basic
object of this. I do not think that the
Bill as it stands will be able to attain
that object.

13.07 hrs.
[Mg. DepuTy-SPEAKER in the Chair]

With regard to maintenance of Re-
gister A and B, I think it is a very
welcome innovation which ought to
be accepted. However, I am of the
opinion that most of the goods which
come up for registration have no
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India-wide appeal. For instance,.
goods of universal use, such as biris,.
cigarettes and things like that have
sale only within a few districts. All
of them do not have all-India sales.
I think we should accept the principle
in this Bill that when a person desires
to have a particular trade mark regis-
tered, it should be confined to a parti-
cular State only. Often the proprie-
tors of trade marks themselves do not
ask for wider registration. The bene-
fit of it would be that you will not
needlessly prevent people from other
areas of the country using the trade
marks ecither in relation to the same
goods or other goods, so far as the
trade marks are confined to one par-
ticular State. This point must be
looked into, because most of the trade
marks relate to goods the sales of
which are confined often to a few
talukas or at the most a few districts.
If some State-wise arrangement of
registration could be made I think a
great deal of trouble to people who-
desire to use thc same mark in rela-
tion to some goods in other areas
would be avoided.

Also, after registration, the period
of seven years is far too long. The
period of rcnewal must be five years
at the most, becausc most of the trade
marks are registered by businessmen
who are enthusiastic ar very optimis-
tic about the success of their goods in
the market in the beginning, and when
they collapse within a yecar or two,
become wiser with experience; but
the trade mark continues to linger on
the register without any use, and
obstructing others from using the
same trade mark. I, therefore, think
the period of seven years should be
reduced to five years,

There is another important recom-
mendation made that the offices of
trade marks and patents and designs
should be amalgamated. I have seen,
that there is considerable unanimity of
opinion on this subject, but I for one
fail to see how that is going to help.
Patents and designs form an alto-
gether different subject. Trade marks
are totally different. By combining
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the two, how is efficiency going to be
increased? I have not been able to
find out this from the opening speech
of the hon. Minister in charge of the
Bill. My own opinion is this, that
the two things must be kept com-
pletely apart. Their bases are diffe-
rent, and the work relating to both
will suffer if ultimately the responsi-
bility of administering both the things
is thrown upon one person. You will
appreciate the fact that in the admi-
nistration of patents and designs what
is required by the department is a
man with technical experience, a man
who has graduated in science, where-
as with regard to the other thing no
such qualification in  particular is
required. I, therefore, would request
the Select Committee to go into this
question whether it is worthwhile
combining the twg offices.

As I have said, the main point that
troubles people is the spurious use of
trade marks. The Bill has increased
the penalties in respect of the abuse
of trade marks or the wuse of false
trade descriptions or false trade
marks. But what is the in-
crease in  the penalty?—to two
and three years. But let us
not forget that there will be also the
Probation of Offenders Act, so that
this two or three years might be re-
duced to admonition or probation. If
we really want to check these people,
then 1 would ask that the following
provisions to curb spurious goods must
be incorporated in the Bill.

First, a minimum term of imprison-
ment must be prescribed I do not
know how we will get over the Pro-
bation of Offenders Act, but I would
plead that somehow or other we
should see that wherever it is found
that there has been an abuse of trade
marks so as to exploit the public, a
minimum term of imprisonment
should be prescribed.

Secondly, there should be immediate
seizure and freezing of stocks, and
the procedure in relation to the freez-
ing and seizure of stocks should be
considerably simplified.
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Thirdly, there should be cancella-
tion of the trade marks of such firms.
If a firm, company or individual is
responsible, then all the trade marks
of that particular firm, company or in-
dividual should be cancelled for a
period of, let us say, three years mtni-
mum, because a firm which dishonest-
ly exploits the public by using one
particular trade mark cannot be en-
trusted with the use of other trade
marks. On that principle I would say
that should aiso be prescribed.

Then there should be prescribed a
disqualification to apply for trade
marks for a minimum period of three
years. Such people ought not to be
allowed the benefit of any trade marks
whats¢ever.

Finally, I would say that wherever
a person carrying on business has been
convicted for the sale of spurious
goods under the law, he should be
compelled to put up a board promi-
nently saying that he has been con-
victed of such and such an offence.
It might sound a novel method, but
I appeal io the House todevise novel
methods. A person would be far more
afraid of a provision like this, if he is
compelled by law to exhibit, say, for
two years after conviction, such a
board prominently in his shop.

Mr. Deputy-Speaker: That can be
made a condition of probation.

Shri Naushir Bharucha: I am sure
in that case these people would pre-
fer to pay fine, or send a dummy to
jail for a short period. rathcer than
accept that condition at all. I submit
that is a worthwhile, worth-exploit-
ing device in order to dcter people,
because these people do sot deserve
any sympathy whatsoever.

I have known of cases where peo-
ple have sold tablets certified to be
tablets for curc of diabetes. Actual-
ly, these tablets were nothing but
sugar with some coating—something
which is contra-indicated for diabcetes.
Things like that have happcned. and
therefore I say that when a person
has been so very heartless in exploit~
ing the ailing and the sick, no mercy
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should be shown to him. If he was
compelled to exhibit a board that he
haes been convicted under the Drugs
Act, 1 think that would have a very
salutary effect.

It has been stated that the business
in spurious drugs is as vast as the
business in genuine drugs, and today
nobody is safe as to what he is pur-
chasing even in a particular brand.

Another difficulty is this, that most
of your Bill will remain a Bill good
on paper because it is very difficult
to implement it.

1 can give instances. It has been
known that certain of Godrej soap
trade marks are being counterfeited,
the same stamp of Godrej actually
being used. It is very difficult to de-
tect it, because usually the people
who counterfeit these trade marks are
petty people who can shift their work-
shop from one place to another as
soon as there is fear of detection.
What they actually do is to make
counterfeit dyes for well-known types
of goods. They actually have a stock
of them made, and then immediately
dissolve the firm and go elsewhere. It
is very difficult to get hold of them.
Unless the Government assists those
proprietors of trade marks with their
police machinery in detection, and do
whatever you like, the business in
thesc things will flourish. It is no
use having very good clauses defining
what is false trade description if you
cannot implement them and therefore
I submit the real difficulty is not
putting on paper a fool-proof, knave-
proof Bill, but actually implementing
its provisions. These points will,
therefnre, have to be taken into con-
sideration.

I would suggest that these are the
points which ought to be looked into,
but the central point that is dominant
in any legislation with regard to trade
and merchandise marks would be how
to protect the consuming community.
That is the dominating factor, and
whatever changes have to be made
must be made, and I think that the
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law should be firmly and unflinchingly
tightened up and improved. We have
to invent new devices to check this
class of people which is becoming a
serious menace to society. I hope the
Select Committee will bear these
points in mind.

Shri Supakar (Sambalpur): 1 wish
to make a few observations regarding
some of the points which have only
been cursorily touched by the two
speakers who spoke before me.

The first point I will take up is the
very high importance of the problem
relating to  counterfeiting of {rade
marks relating to drugs and food. The
danger and the wide extent of the
mischief that 1s prevalent in the
country is beyond doubt, and there-
fore it is absolutely necessary that the
Select Committee should take some
more serious steps to prevent spuri-
ous drugs and food coming into the
markcet, and impose some severer res-
trictions on such nefarious activities.
In this connection, 1 am glad that
some of the provisions of the Indian
Penal Code have been incorporated
into this Bill. But I have a sugges-
tion to make regarding clause 78 of
the Bill. Over and above making the
penalty in the case of drugs and food
adulteration and  violation of trade
marks severer, I suggest that Govern-
ment and the Joint Committee make
this a cognizable offence, so that over
and above the person aggrieved or
the proprietor of trade mark aggriev-
ed or the consuming public taking
action, the police should be in a posi-
tion to take cognizance of the offence
and take action thereon.

Another point that I would urge is
regarding the rcquisites for registra-
tion enumerated in items (a) and (b)
of sub-clause 1 of clause 9. I have
looked into the previous law regard-
ing these strict requisites that have to
be fulfilled before registration. I find
that it is consistent with the
recommendation of Justice Ay-
yvangar in his report. But I
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am thinking whether the Joint Com-
mittee will consider it advisable to
take into consideration the inclusion
of the photograph of the person who
applies for registration or some pre-
decessor in his business along with
the signature of the applicant for
registration or some predecessor in
his business under sub-clause 1 (b)
of clause 9, because I feel that if the
signature of the applicant or
some predecessor in his Dbusi-
ness can be taken as an evidence
of distinctiveness, there should be no
objection to photographs also, if the
photographs bear some evidence of
distinctiveness.

Another point which I wish to make
before 1 conclude is the distribution
of the trade mark registries in diffe-
rent parts of India. It has been said
that at present there are only three
principal places of registration, name-
ly Bombay, Calcutta and Bangalore.
Justice Ayyangar has suggested that
four or five more places like Nagpur,
Kanpur and Delhi be added to this
list.

Over and obove this extension of
the centres of registration, I would
suggest thal in cases where the goods
of trade are only of local importance,
to which Shri Naushir Bharucha has
made some reference in his  speech,
it should be possible for the traders
to have registration of such goods in
their own State or in their own area;
and only in those cases where the
goods sold, for which trade marks
are sought to be registered, are of
all-India importance or where the
goods are consumed throughout the
length and breadth of Irdia, the regis-
tration should be made necessary in
these very important centres of the
country. 1 feel that in cases where a
particular type of commodity is sold
only in a few districts or only inside
the boundary of a State, it should be
possible to have the registration faci-
lity inside that State, and facilities
for litigation in case of violation of
the trade mark, and passing of actions
should be provided inside the district
courts or the High Courts within the
boundary of that State. And if the
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Joint Committee can find its way to
make provision for this contingency.
1 feel that a lot of mischief that is at
present prevalent in different parts of
the country will be minimiged.

=t worr Ty ( fiprarmany) : SuTeaer
AEEY, 3T I AV NGT & g oY
frgra ¢ ag w1z ¢ f& aae aafea
#1 78 wiwse @ fs Y i ag sy
afg & dar <7 & et wfww fow
TEI F1 g aifgd W IwEr @y
fad 3= &7 faomm @+ WY Tl
T @ g1 o wfua gar § s§
& 9g wg &3 A F | wiww
T e FY vy @ SfER o yaw afafy
# faure & fo 33 gaA &A1 SOge
fs a3 afywrx o1 &5 wEaz SwEr
¥ grar @ 91 qrEde safwmdy :1 AgAr
afg & 371 & g§ N T g7 AN
IS AT T & IHRT FGT GF ITEAUT
aarsr & 7 7 gmr arfzu o e
ar fog el 0 arfermr Ay o®
o gy omwar 2

wEr AT FML WIE AT TATS
ag 0% waurg fagra 3 5 fow g
Ft a1 fsm TR w1 w18 7T o w5
faegar g ag F5%4T Tt 0F UH 9|
T & foert i 3a &y gaEn faem
g wrfed 1 wfE wwy @7 T {OF
qar4 & 2w g@T § i mr Geet oY
am &1 TF7 &1 qfEm serwr Tfewed
77 aar § A mw g & ST &
fe ik 3 qq F1 dawEd #1 A%
g THY FF AT ISAT AEAT ¥ )
zgd &% frag qm omeAr Aty awgl
AU

zEgT & fAo oo gadsm W@
F Aiford  #1% nE agw §f@ @
CEC R A A G A
w &Y & oA § =g fow wfan
i RIam g a@ A 9
faar #T 8 T AR €T adw w1 I
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[ oo T fag )
ZFga fawar @ o N A w7
A TP 3 Ia¥ Ig TEY 3| O
TAa fady few adw & § Wk
AR FIAm E  wU Fgm oag & fr
I IH aig & d9E! ¥ FT §5
sgfeq amy 351 § AT I A /AT ¥
feo 1 33ew § ag a0 & 9T &
39 aw & egfsma sy @1 S
FOA I Ari #Y fgaan war & afew
T I fgag agsA iz o ¥
g Tz &1 9w 2

= atw & Mafual w1 F
wraT & | aga &/ oy safyar § g
fet a7 o FU & I
i) & a § g Ad @ war
u ez 53 gg am & 7w afer
Ty I5ET FE § | a0 feew @
f& wax afafq o7 a7 fa=re
& fr T 0 TO% #T sqEr
&/ I gFd 2 B Gl o W oy
e 77 7 gy fag awg 1
Waee= forar a1 @1 & 999 et
<A ¥ gv ug 2@ famn 9 fr oo
F1 Y fom acg Y qan o 2
g 99 fagara & ar 48 1 owi a%
fok a7 2 f& fow samfes awg &7
az =y #r Ay § 99 AW A
Frg @y wafsw Ig A TE T
|F + § wAan g 5 awre a1 fam
Jq "Gl qE T F4M 99 I AW
famr ama fe fow 9 &1 Foegdwm
L ET & 39 A9 K a8 a=E AT F T
& v 7 oo soit & are A &g @
£ & ga9 & 1 wrer v gar fas ag @
for amw &Y amw g ¢ v A€ g @
M AW ¥ ) gAwm dar day fEar
wAr 2 WX 3@ A 9T #7 fqawn
fea & 1 Jifgq ag 38 & 91 2
ww o g wfafe & 3 g @
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£ § ¥ ot faax §X fF wgr
o} fow g% a% o i o & o
¥ & fag gmar o gwar § WK
R A 3T 5w a0® w1 & faq Y
f& faex fear I 9 fog o
Fr F qwr g ogwar € ey fw
Woaeer aff s =fgm

Iargee & faq w147 X FT FATH
grag o gz i@ A e T I AT AT
a1 £1F q0907 &, vas 3, wfq § o
Aqudt Ffa &1 F9Y g faar wman g,
3§ ¥ w397 [9AT qig F dar far
¥ 7y fam ag 51 2 o 537 7X ST
39 sufequa AT g1 AR )
afet fam am & AT s AT &
fady safam &1 s fawar @ ag sa&f
FFamT & fggr W & ¥® 9 WA
gfafa fasre 3 1 319 & qrg ag
&g wifgn fe g7 ANA F WA &y
Fgr aw ATA g oAFaAr & 1 7y ot
g =tfen & g a9 & Taem
¥ g &1 gl a1 ALY GGH | W
foey 7 ¢ 1 Nfes DI darFT §
a1 ear dwea fear a@ gew
¢ ymafq #& & 1 3@ aF  af|-
T wefa &1 geer faeAr afgg
dfFa wore fag w18 safer Bty A
7 AT FTUT HT IF ATH F AT
TS 1 &9 FC AT 350, a1 § qHAQT
gfrmamsfmaafig I ar s
agm f& wax afafa g7 ax faurx
#¢ fi oo mrett 7 WR for afefemfaa
7 ag dwegwa grn < fem afdfeg—
faat & doew =+ fFar s
¢ gzt o Aw w1 e F@
A W I A §F AR FO0W WK
Iq A ¥ I A F a9 w7 R
o =fer wr wfwwre 78 g, o
@A N AT 7 A Ay qear



Tt § 1 I g g A A fade
w% i 2 dfew S awar  f
oF sl meAl I A7 T WO T
& 2 {1 97 i & W FuET
wodT qfeqi dwaT w7 W ¥ L T
I aafear T AT agT g Ava
wifs =g grq @nad aw fre
A g 9 a3, AE Ay '
w1 w0 fea g R, AR gEY sl
& f g frad B T9 T AT S37
wwy § AR @t @ med g0
wafan & s g 5 va< wfafq gx
fagra ot fare % f g gg %
AR daeam @ iy, AT
@0 g gz Wy R 5 Iw A7 A7
ST AT AT ATAT & 5T I To¥ K AT
ot #Y o1 At § o A AT g
et oo foear ol A AT &
wzi A arvfagt A e e w6
FET & q71 39 19 A A5 WA
# 1 7t 2 § v g awn dw g
Dmm o ifafafar ¥ AW @
TR S %l 9 g, oF g
# Mferdi @ sz g Afi ¥ &
oft & 1 T T A Aga i A
@R

oFA # w2t % SEATE ¥ fag
& ag dr az 2 f5 o 9 safem &
Mfsrs Frw §=1 T § A IH IHST
g 9sm@ 1 wfawr g afge o
F1E T WG I AT T AT T IT
&% 1 At T2 A e g g oW
freft 3w femr & wifers q@ & o
gt A 7 S A G5 A 3 A A
ITHF AN A AR TR A ¥R
# wawT fegr @ wifag o Sfewr
e fepet safier ) #vE Afrs qw A
& T # s A e oF A AT
st o F@EET WHT I5ET
F1EaT 2, ) gax afafa faae v s
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W a@ ¥ safer vy it 37 Fror w1 -
ST FUN &1 sfgac @ wfen
CRE i A

ST X ALE I OFEqT EON AY gW
7 A B I A & 6 ow syt
i sutea geafa &Y frm o2 a% gaan
gt =fan | 7z wdr & fr ewrs W
fagra dgr fagre & 9 5 sfians
Teafa Sr e & frd e dar &1
Thfaa & wiger § v ow fogre &
aten Bedt oifee & fam daw am
Waeet s g & fag s 9@
ZgA 1 o = Y fig, Fora fe
foEst o A wdvw Y A Y w1 59
o 7 g I g A

T A § 9y wwAr gy fw
v fre fafty A o IREEe
R WO AR AT AN wwed @
A% " AT w1 "oy w7 Ifag
& 2 1 wae atafa ¢x o fame w5t
e o aETEE WX AR AT §
3 & g FTA & AT W Ay FwEr-
# # 77 w¢ A fads amremy &
srrwEa g e o

g areew § A8 nF W fee
#3AT § 1 wax afafy #7158 aww N
famre #wn =fen f5 sl ot g
e e & 7@t #7 griwe & @
qx faame fror s @ 2 @ fr
WEl Wgt 9 AT 71 59 9T 2,
# i g w3 A, Fm F, fe &
TN § FAL IAFT HAZ AT & @Y A
N griwr ot 3w At § e w s
¥ o A | § Twan § F &1 s
fagra 7z & fx @zt ff vw fg @
YA TEAT &Y A/ F AT WY I9
777 9 faare +F & afygc g ot
s wfafa g a2 faare X @ R
& wErT ®Y & wiyw Fr g A
3fas im W i W gawr wE
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gEr } gt # wared) w1 fEmw for cod g forw aafy Y Ay o awd

& 7 iy g ar 78 |

Mg g9 § TF I W1 FgAT
|ATEAT | OF G g a8 fag wE
forar @ f& s Y grest w9l @S
¥ ¢ wifas o der s E AT A
IFFT AR e0TF & weaad I
T Aifge | 7 ag s s f
IR FT 3R F 4 T FT 2 Fd7
W G wfzn f5 9% sw wfesr
ot <y Y F21 wT gwW v fadr
W 1 o aw g o § 9T e
¥ afea 59 o * 39 FT @0
IBHT ATEAT & AY IuEr A9 faAdy
Tifge | 39 A0 sumer & samer E
aAT & sETr gAY Afzm 1 9F S
AT BT FGATH F7F 5 | 77 WA
7§ oY 9897 Y ¥ gAMEA FT 2R
& | F =Argon fx wav famfy g
faae &3 & W &1 syfa g
FTH £ q G197 F%1 & AT F7 G
saeq fir I FTAT 2 fE SHe weEy
feram s foF =T gET qv vAy ATERETE
@t w1 fF 3% 37 qewey | g1 9
T T FF T wFA F AT YA
& | &y &1 Avg § 77 7 ag b e
1T ga7 qfafa g1 av & e 39 f5
97 RIS afr swawgr g Ay 2 for o
¥ god FigzvH T ZTATE o fiafacs
¥ AT qf o7 A0 3T AATR ag
FTLATE #1 o9 fa 9z 9919 7 W2
FFT fIm AT 7 g7 A AT A T
oT TF T 3T TET AT sqaeqr 201
TOT FAA K &7 90 THAT F, I W
 faae fmr s@

W § 9 4% FE AR fw oaw
& aga § meqw faar & i
£ R T 9N T fag & qaen
wifgy, v@ fome ¥ A = =g

a8 9% & v wore firefy sfer 3 o
<1 & ot T Fuwr any e wfeg
afem fa feT s @or & #aw a™
w50 37 & e wf med
srfeqa wraar aEar & Jr 9w fag
15 ®ifae a8 ) awar #1717 FwW
#Fr It wr Fower 7 v I’z
farss Afers @1 gamey dar & g€ o
&1 forgs g 3rfey wiw 34 i
dur FF a1t Fr AT FY 1 A TH
gz Y 2t fze fs a9 e & gamr
FT AT ZIT R AT AL | TN KIS AqTEAY
fa=fy 7y &1 Ao na au=we sfaam
ATy F21T 3 AT S q g &1 A
AT Y T ar suwT dagna A
gt mifemy & fRaTa w5 fa wag
afafa za amt qx g=7r A7z T fa=w
F¥ |

Shri D. C. Sharma: Mr. Deputy-
Speaker, Sir, I look upon this Bilk
as an ordinary citizen of India and
not from the point of view of a legal
pundit or of an industrialist or of a
man of property. When I do so, I
think that this Bill is going to bite
much more than it can chew. By that
I mean that in this Bill an attempt
has been made to combine so many
things, to bring together so many
different elements that I feel the Bill
when it is passed will not be as easy
to implement as it should be.

On the floor of this House, I have
always wanted comprehensive Bills,
but I must say that so far as compre-
hensiveness is concerned, this Bill errs
on the side of excessiveness. Though
there is some kind of gain in unify-
ing the law and consolidating the
law, there is going to be correspond-
ing laws so far as the administration
of this law is concerned. I wish the
Ministry should not have tried to go
much farther than what common-
sense, expediency or practical consi-
derations dictated.
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At the same time, when I read the
aotes on clauses, I find that every-
where reference is made to the ambi-
guity of the previous Acts, the Trade
Marks Act of 1840 and the Indian
Merchandise Marks Act of 1889. It
has been said that these clauses
have been added in order to remove
these ambiguities. But I submit very
respectfully that this Bill itself is not
very free from ambiguity. There are
certain terms and things in it which,
I think, are as liable to ambiguity as
the o0ld Trade Marks Act and the
Indian Merchandise Marks Act. I
would, therefore, request the Joint
Committee to see to it that the charge
of ambiguity levelled against the old
Acts should not be made to apply to
the clauses of this Bill also.

Again, I wish to submit that this
Bill has been compared with law of
patents and the law of copyright and
so on. To tell you the plain truth,
we recently revised the law of copy-
right, and being a person who is in-
terested in writing, though being a
person who cannot describe himself
as a writer, I know that though the
law of copyright has been amended, it
has been brought in tune with the
International Convention of Berne
and made up to date so far as interna-
tional standards are concerned, that
law of copyright does not provide any
protection to any writers whose
works are plagiarised. The law is
lame in this respect; infringement of
the copyright is not as casy to punish
as it should be. 1 think the same
thing applies more or less to the law
of patents. 1 do not know whether
this law will be made so tight—I do
not want to use another word, be-
cause the hon. Deputy Minister  of
Finance objccted to that word one
day......

The Deputy Minister of Finance
(Shri B. R. Bhagat): Who objected?
1 did not.

Shri D. C. Sharma:....that the
infringement of this law does not
remain as easy as it is now, that the
person who infringes the law gets
arrested and punished and not that
even the person who infringes this
law goes Scot-free after discussions,
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debates and arguments in a court of
law. Therefore, the other suggestion
that I would like to make to the
Joint Committee is that they should
see to it that the infringement of this
law does not remain so easy as the
infringement of the law of copyright
or other similar laws.

Then again, I would say one thing.
Of course, this law is symptomatic of
the kind of society in which we are
living. We are living in a competi-
tive society, in un exploitative society,
and of all kinds of exploitation, I
believe the exploitation on the part
of industrialists is not always wel-
come. As stated in the Statement of
Objects and Reasons, this is a law
relating to industrial property. I
believe that the industrialists are go-
ing to profit greatly by this law. But
laws should never be one-sided; laws
should never be a party io benefiting
one group of population and not be
a party to the good of another part
of the population. Industrialists are
few, but the pcople who enjoy the
benefits of the industry or who con-
sume the products of industry or who
use what the industrialists make are
many.

Therefore, in this Bill one has to
balance the good of the few against
the good of the many, balance the
industrial advantage against the social
advantage and balance the interests
of the preducer against the interests
or the consumers. This is what has
got to be done. But this Bill does not
give any promisc of that. This Bill is
there only to protect the inierests of
those who have industrial property;
it does not give any hope to those
who are going to make use of that
indusirial property in one way  or
another.

As has already been said by some
hon. Members. the Joint  Committee
should see to it that trade marks are
the genuinc indicators of the quality
of goods. The trade mark should be
a mark not only of exploitation. of
profit, of monopoly, of commercial
advantage; *t should also be u mark
indicative of the quality of the pro-
duct. Unless that {3 done, 1 think
we will be enacting a law which will,
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‘no doubt, be to the advantage
of the industrial magnate and
of the trader, but will not be to
the advantage of the consumer. 1
-would, therefore, suggest very res-
pectfully to the Joint Committee that
they should look at this law from that
aspect also, from the aspect not only
of the manufacturer, the maker and
the trader, but also of the user and
of the consumer. If they can balance
the good of one against the good of
the other, 1 think it will be a great
advantage done to this country and
to all of us.

Somehow I feel that according to
this Bill, registration is going to be
made—if I can use that expressian—
cheap. 1 think there is going to be
w cheapening of the process of regis-
4ration of these trade marks.

Shri Supakar: High fees will be
.charged.

Shri D, C. Sharma: But high fees
are not the guarantee of high quality.
1t says:

“It has been represented to
Government that many valuable
trade marks in use are now de-
nied the benefits of registration
on the ground that these marks
do not satisfy the test of distinc-
tiveness prescribed under the ex-
isting Act and that it is necessary
to enlarge the field of registera-
bility so as to entitle them to
registration”.

I was saying that the trade mark is
a mark of distinctiveness and a high
kind of distinctiveness. But there is
going to be a kind of cheapening of
this process by granting trade marks
even to those who do not satisfy the
test of distinctiveness.

Sir, 1 have been a teacher and our
university suffered as a result of the
Partition in 1947. We came over to
EFast Punjab. Unfortunately, we had
then no schools or colleges and no
places to run the classes and the uni-

- wersity. Only recently we have start-
ed building a university. We did not
:know where to accommodate the
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students or where to find all the
teachers. We were in a very bad
mess at that time. It was said that
to keep the students occupied and
busy we should institute what was
called social service degree or certi-
ficate. They were very good at that
time and met the needs of a parti-
cular social situation. I do not say
that our universities did anything
wrong by instituting these degrees.
They were necessary to keep the
young men at that time occupied
within the social context of the time.
But the social service degrees were
not thought by some other universi-
ties to be equivalent to the normal
certificates and degrees. It is because
they did not have behind them that
content of knowledge, scholarship etc.
which they should have. Similarly, a
trade mark should be the hall-mark
of some distinctive quality.

Shri C. R. Pattabhi Raman (Kum-
bakonam): 1 am wondering whether
trade mark has anything to do with
standards. If anyone speaks about
standards, they are totally different
from trade marks. It is only con-
cerned with registration, ownership
of the mark.

Shri D, C. Sharma: Well, 1 think
my hon. friend is right because a
legal pandit would look at it from
that point of view and say that trade
mark is not an indicator of quality.
Why do we buy Pears’ soap?

Shri C. R, Pattabhi Raman: Peo-
ple will reject those soaps which are
not good.

Shri D. C. Sharma: People will take
a long time in rejecting them and
when people want to reject them all
the legal pundits would gather to-
gether in order to constitute a kind
of a tribunal agaminst the people.

1 say that a trade mark is a mark
of quality. But if you want to serve
only the industrialists by legislation,
you can do whatever you like. But I
say that this trade mark should also
be a thing which is productive of
social good. You cannot have a trade
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mark unless that trade mark also in-
dicates some kind of a quality.
‘Otherwise, what is the good of hav-
ing @ trade mark? For instance, you
take Pear’s soap. I hope I am not
advertisting any kind of soap here.
‘We think of Pear’s soap; it has a trade
mark but it is also an indicator of
the quality of the soap. So, I think
that these trade marks should not be
made cheap. 1 feel that in this Bill
we are going to make it cheap.

What is that due to? Take the
financial memorandum. What does the
financial memorandum say? It is
said that the passing of this Bill will
necessarily involve some additional
expenditure but it is anticipated that
all the expenditure of the Registry
will be balanced by the fees to be
realised on new items for which fees
have been prescribed, the anticipated
increase in revenue consequant on
the introduction of Part B Register,
and the resultant economy conseguent
on the amalgamation of the Patent
Office and the Trade Marks Registry.

I have nothing to say against the
amalgamation. It may promote effi-
ciency. But the introduction of a part
(b) register is not conducive to the
tealisation of the object. That is going
to be a commercial concern set up
to look after the other commercial
concerns and this concern will justify
its existence only by the number of
trade marks issued and certificates
issued because it has been said here
that it will be self-supporting and
self-paying. This kind of dependence
is something of which I do not ap-
prove. 1 hope that some kind of a
standard will be observed so far as
licences are concerned.

We are living in an age of commer-
cial advertisements. There 1is no
doubt{ about it. As time progresses
commercial advertisements will as-
sume more and more important role
in our life and in our economy. 1 do
not want to enter into the ethics of
commercial advertisement and I do
not want to say anything about that.
But something has got to be done, as
is said in this Bill. with regard to
¥alse trade marks. Many suggestions
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have been made with regard to that.
But if we think that the ordinary
police should be there to detect these
cases, it is going to be & vain hope.
Of course I can see that the trader
whose trade mark is infringed will be
there to get at the person who has done
it but I have found in the case of
copyrights that generally you do not
get at the person who has infringed
the copyright. Our universities pub-
lish some books but these books are
all published by some persons and
they sell them in the market at
much cheaper rates than the unversi-
ty books. The university has the
authority; it can catch hold of these
persons. The police is there. Every-
body is there to help and yet we
never have been able to get at the
man who has printed those books in
a surreptitious way. We have never
done that.

14 hrs.

If you are going to have the sanc-
tity of trade mark, if you aere going
to stand for the dignity of trade
marks, how are you going to get at
the persons who have false trade
marks and false trade descriptions? I
think the Bill will defeat its own end,
because the police that you have at
present will not be able to tackle this
problem. Therefore, you have got to
set up a special unit of police to deal
with this. 1 think a special anit of
police should he set up to deal
with the Law of Trade Marks,
the Law of Patents and Copy-
rights and so on, If you want to catch
the persons who have false trade
marks, you should do that. If you
think that the needs will be met with
things as they are now, I think this
will be another law which will not be
operative. It will neither be dead nor
alive—I do not want to say that this
law will be obsolescent or moribund.
This law will not be very effective.

I say this because, if you look at
the newspapers—the language news-
papers c~ even the English news-
papers—you will find that they are
specialising in advertising patent
medicines. They have also now taken
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to the advertisement of special kinds
of food. Sir, I was reading a book on
advertisements on spurious drugs. I
was told about a drug called Bunco
and the advertisement was “Bunco
will buck you up.”

An Hon. Member: Did you use t?

Shri D. C. Sharma: This drug is
not to be found in India; it is found
in some other country~-I do not want
to mention its name. The man made
millions out of this drug. When some-
body asked him what magic was
there in his drug, he said: “There is
no magic. This drug is distilled water
and, perhaps, that does some good
to the people who take it”. Of course,
that drug cannot be harmful. Bunco
was not harmful, but there are other
kinds of drugs. I see victims of these
drugs so many limes. They com-
plain against these drugs. It s
because we have come to believe
in commercial advertisements,
these products arec  advertised
in the papers and, somehow, we
think that whatever is printed is very
sacred and very valid, and is some-
thing to which we cannot take excep-
tion. Human nature is like that, not
only in India but elsewhere also.

Therefore, this kind of thing has
got to be controlled. I think Shri
Naushir Bharucha proposed a solution
to this problem which was, I should
say, very moral in its approach. It is
a moral solution—I do not want to
mention the name of this kind of solu-
tion. This kind of remecdy has been
resorted to by many great persons.
They have told the wrong-doers that
they must make a clean breast of the
.wrong and that they should not be
afraid of making themsclves, so to
say, conspicuous in the eyes of those
on whom they have committed some
kind of wrong. I know about an Eng-
lish poet, whose name I do not want
to mention. He committed a wrong and
his mother sent him to school giving
him a slate on which was written
that the boy had committed such and
such a wrong. He went to the schoel
with that slate round his neck on
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which was written the wrong that he
had committed. The poet has said that
that did him a lot of good. Sometimes,
by making a clean preast of your
crime or sin reduce its recurrence
and you reduce its incidence 1In
future.

Therefore, so far as these things are
concerned, I think the punishment
should be made ag stringent as posst-
ble; because the man who gives spu-
rious drugs is a poisoner of society,
the man who gives spurious articles
of food is a criminal of the highest
order. I think the Select Committee
will see to it that the punishment for
these persons is made as stringent as
possible.

I find that the Ministry has looked
at this problem from the legal point
of view—it is good~and also from the
commercial point of view. They want
to make the Registry Office a self-
supporting institution. Well, it may
be good; it may not be good, but 1
want that they should look at this
whole problem from the social point
of view. They should seec to it that
something is done so that it is pro-
ductive of social good.

Sir, the period of renewal, which
1z now 15 ycars, has been reduced to
7 yeavs. I do not know what the ad-
vantage is. The only advantage 1s
what is given in the Financial Memo-
randum, that they will get more fees.
1 think thig kind of approach shoula
not be there.

Under clause 23, Sir, they can
correet the register or certificate  of
registration. I tell you, this is a loop-
hole for corruption. This is a loop-
hole for many undesirable things. I
hope very tight rules will be made
for this kind of thing. I know that
in our place when we want to correct
the dates of births or other things,
they lead to all kinds of undesirable
things.

I would also like the Select Com-
mittee to go through clause 9 as care-
fully as possible. The requisites for



13737 Trade and
registration in parts A and B of the
register are laid down in this clause.
Of course, it may be perhaps useful
from the administrative point of view
to have two parts of the register,
but I would say that the transference
from one part to the other should be
made as strict as possible.

I submit, Sir, that this is a good
Bill, and it is needed by the exigenci-
es of the time. Some amount of
thought has been given to it and
some painstaking efforts have been
made to word its clauses. But I hope
that the taint of ambiguity which is
to be found in other Bills will not be
there.

About caluse 21, I want to make
one observation. This clause contains
a useful provision—to prevent threats
from scrupulous persons. It is a good
clause. But I feel that the remedy
which is proposed will not in any
way help these persons against whom
these threats are made. Therefore, if
you want to save persons from the
threats of unscrupulous persons, you
should kindly make this clause a
little more tight.

Sir, it is a very long Bill, a lengthy
Bill. I hope the Select Committee will
spend a good deal of time over it so
that this Bill becomes useful not only
as law, but also useful so far as the
administration is concerned and also
useful so far as the social good s
concerned.

Shri Balasaheb Patil (Miraj): Mr.
Deputy-Speaker, Sir. this is a Bill
which codifies three different enact-
ments as has been stated in the State-
ment of Objects and Reasons appended
to the Bill. In the preliminary speech
that was delivered by the Minister
it was stated that it is intended to
curb the fraudulent trade practices.
Also it has been stated in the body
of his spcech that the Government
has policy that have been recently
developing in trade and commerce. It
may be true to a certain extent that
these are good objects, but the main
and the most important object must
be, as has bene stated by my hon.
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friend Shri Naushir Bharucha, the
right that is given to society. ¥Fro-
vision is made for a trade mark which
gives the right to society, or an in-
dividual. There is one provision In
the Bill saving that trade make may
be registered with a view to give a
right to society which may be formed
in future. Therefore, it seems that
this codified law will confer certaln
rights upon the society also.

It is protects the individual or
society as against another person in
competition in trade or commerce, it
may be an individual gain, but the
gain to the society must be seen first.
We must know what will be the effect
of a trade mark which is registered
or which ig certified upon, on the con=-
suming public. Looking from that
point of view, 1 agree with the re-
marks made by Shri D. C, Sharma
that when application, for the regis-
tration of a trade mark is made, the
Registrar should not onlysee to the
formalities that are laid down, to the
restrictions that are to be put oy
the Central Government, to see
whether it should be forwarded to
the Central Government or not
to be forwarded, but also see,
first of all, whether the quality
is good and ascertain why this
trade mark should be registered and
what will be its effect on society.

Why 1 lay stress on this point is
becausc there is an under-current
traversing this Bill itsclf showing the
intentions of the framers of the Bill.
Looking to scheme of the Bill, we
find that first of all there is a Registra-
tion of Trade Marks. Secondly, there
arc certification trade marks, {false
trade marks and many other things.
We find from clause 2(1) (c) that a
certification trade mark means “a
mark adapted in relation to any goods
to distinguish, in the course of trade,
goods certified by any person in res-
pect of origin,....mode of manufac~
ture, quality, accuracy or other charac-
teristic from goods not so certified..”
ete. 1 we look to the scheme of this
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Bill, this certification trade mark is a
secondary thing. It is to be registered
in Part B and not in Part A. What is
to be registered in Part A? They are
the trade marks that are up-to-date
on the rcgister up to the passing of
this law.

Furthermore, by the enactment of
this measure we are going to have one
type of registration in Part B. If we
have the object of entering these certi-
flcation trade marks in Part B, we
should also follow the principle that
underlies these certification trade
marks and make some provision in the
Bill itself to the effect that whenever
there is an application, the Registrar
should look to certain other things
such as welfare of the society, etc. It
is needed for two things: first of all,
it will check the innumerable persons
making applications. The Minister in
charge of the Bill has given the num-
ber of applications also, and he has
divided the country into four regions—
western,  eastern, northern and
southern. The figures regarding the
applications have also been given in
the preliminary speech of the Minister.
They come to thousands. That mecans
S0 many persons come in and make
applications, reserving the right. be-
causc, when once the right is conferred
on them, it will remain for seven
years. That right will protect them
for that period in spite of their not
trading in the particular goods or
series of goods. Therefore, this will
give them a right. So, if the Registrar
looks to the quality of the goods and
then register the trade mark, that will

be a check on the number of applica-
tions,

Secondly—and this is most import-
ant—once some trade mark is register-
ed, it is a valuable right of a person.
It will remain there for seven years.
There are other provisions for the
rectification, modification, cancellation,
etc. No doubt, there is also a right
for the Registrar to cancel a trade
mark, and there is the supreme right
to the Central Government to cancel
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at any time. There are provisions to
that effect, no doubt. But the thing is
that those provisions will be used only
in rare cases whenever there is a grave
complaint made by so many persons
against the use of certain trade mark.
The point is this. Supposing, for the
first time, the trade mark is used by a
certain person or an association of
individuals, it comes in the market for
a few years. For a few years the
quality is very fine, and this indeed
happens in the field of drugs and foud-~
grains. The quality may be very fine
and good for the first few  years.
Thereafter it deteriorates. The con-
suming person and the person who
manufactures the goods or the persom
who gets the trade mark feels that
those goods are sold becausc of the
trade mark. Take even the case of
cigars and cigarettes. We find that
since there is a trade mark for them,
the persons are going in for them.
That means these goods have some
quality. The trade mark is supposed
to guarantee the quality contained in
those goods. But, supposing a person
uses those goods whose quality re-
mains good for only two or three years.
The question is whether the registered
trade mark should be in Register A or
not. From this point of view also,
there must be some provision in the
Bill. The Recgistrar should make an
enquiry about the things that are
given the trade mark. He must find
out whether the goods for which the
trade mark was given continue to
have the same quality throughout the
period of seven years. and if he finds
that at the end of four years the
quality of the goods does not remain
the same, as it was originally, and
that something has been added, then
the trade mark should be expunged
from Part A register. From this point
of view also, the principle that must
be adopted is to protect the consuming
society.

The next thing is about the question
that wag raised about the jurisdiction.
Looking to the number of applications,
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it is found that tke applications are
made by persons living in every part
of the country. The applicant may be
living in Kashmir or in some place in
the eastern region. We find from
clauge 5 that for the purpose of this
enactment there shall be established a
Trade Marks Registry. Sub-clause (2)
of clause 5 says that the head office
shall be at Bombay and a branch
office shall be at Calcutta. The Bill, as
it is before us, says that there will be

one main office, the head office, and °

one branch at Calcutta. In the speech
that was delivered by the Minister, it
was stated that there is a proposal to
open new branches of Trade Marks
Registry and to provide that the High
Court having jurisdiction over the
State in which a trade marks office is
situated, will have jurisdiction over
such office, within the territorial limits.
The number of places of Registry is
under consideration. The Minister has
stated that there will be four places.
He has added Madras and Delhi to the
list that is given in the Bill. What I
feel, and the reason given by the
Minister himself, is this. Supposing
a person stays far away from Bombay,
and makes an application. Then he
has to run to Bombay and give evid-
ence before the Registrar. If there is
an objection he has to come again to
Bombay and answer the objection that
is raised. Supposing there is a gucs-
tion of rectification. Supposing, as the
Bill itself says, a person is charged for
using a false trade mark, then the only
defence that he can raise is that the
trade mark has not been registered
legally. That is the defence given by
this Bill. Though it was not provided
in the previous enactment, it has been
inserted in this Bill. Therefore, a per-
son has to run again to the Bombay
High Court, and the proceedings may
£0 on for years to come, because there
are several cases pendings before the
High Court, in fact, before every High
Court in India due to the increase of
work. They remain there for several
years. There is anxiety for the person,
as well as expenditure. Therefore, it
was stated by the Minister himself that
there should be new branches. So,

7 MAY 1958 Merchandise Marks Bill

13742

I submit that as there are so many
applications, let there be so many
branches, say, one at Nagpur. This is
reiterated in the report that is given
by the Judge himself. That will faci-
litate the work as well as minimise
the work of the registrar and will give
easy approach to the persons who are
making the applications.

I now come to the procedure that is
faid down in this Act. There is a
funny thing in section 103. Suppose-
I want to make an application. The
section says that I should approach the -
registrar and get his advice. It says:

“The Registrar may, on applica-
tion made to him in the prescribed
manner by any person who pro-
poses to apply for the registration
of a trade mark....give advice
as to whether the trade mark ap-
pears to him prima facie to be in-
herently adapted to distinguish
or capable of distinguishing, as the
case may be.”

So. the Registrar will give advice to
a person who makes an application.
Of course, there may be some rule
made by the Central Government for
fees for the advice and other thingsin
this Bill. His views may be final; 1
do not know. Because, the power has
been reserved to the Central Govern-
ment, It is a delegated power of
the Government.

Then, in the second half of the sec-
tion, it is stated:

“If on an application for the
registration of a trade mark as to
which the Registrar has  given
advice as aforesaid in the affirma-
tive, made within three months
after the advice was given..”

Suppose a person goes to the Regis-
trar and get his advice after spending
money and time. After he has made-
his application, what happens? Then,
within three months he must make an
application. That is the restriction
put there. It further says:

“,.the Pegistrar, after further
investigation or consideration,
gives notice to the applican; of
objection on the ground that the
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trade mark is not adapted to

distinguish, or is not capable of

distinguishing....”

Now, under the first part of this
clause, an advice is to be given. The
Registrar gives an advice in the affir-
mative. Then, under the second part,
he says: no. Then, the section says
that he will not be charged any fees
for registration. What 1 submit is
that you make the provision or re-
cast the provision in such a way that
the Registrar will make the investiga-
tion and consideration first and then
will give a full length advice, so that
all the botheration that will follow
after making the application will not
be there.

Then, even after the advice, there
is a lengthy procedure after section
18 and onwards as to how the applica-
tion is to be made and then there are
formalities and formalities. Then ob-
jection has to be raised by the other
person and then the advertisement.
What 1 feel is that as soon as the
application is made, before the ob-
jections, there must be  advertise-
ment. The schemc as it is, is: first of
all application, then objections within
three months, then consideration of
the objection by the Registrar, giving
order, then the advertisement. What
I feel is that as soon as an application
is made, the advertisement should be
there so that everybody will know
about the application and will have a
chance {o file objections, which will
save time and money. From this
point of view there should be a
change in the scheme, in the proce-
dure. The procedure should be such
that the person will be harassed to
the minimum. He should spend as
little as he possibly can.

Further, in this codified Bill, it is
stated by the hon. Minister himself,
there are certain provisions in respect
of the civil rights of the persons who
get registered trade marks, and there
are also ciminal provisions. Now sup-
pose a person is aggrieved by the in-
~fringement of his trade mark. Then
%he has to go to the civil court. He
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cannot go to the criminal court, be-
cause there are provisions under
which only when the Registrar makes
a report to the criminal court, there
will be criminal charges and proceed-
ings will be instituted. Suppose =&
person is accused of falsification or
using the trade mark of another. If
the aggrieved party goes to the civil
court, what provision is there? There
is a provision that it shall be institu-
ted in any court inferior to the Dis-
trict Court. The words used are “in-
ferior to the district court”. There
are four or five courts inferior to the
district court. There are first class,
second class, third class, senior divi-
sion and other courts also. Therefore,
when we have loose words here, there
will be conflicts in civil cases. In
civil cases there are three  stages.
First of all, there is the injunction
against the infringement; secondly,
there will be damages for the rights
infringed; and thirdly, the question of
the profits that the other person might
have got. Now, this amount may run
into thousands and the junior courts
will not have jurisdiction, because
they are bound by the jurisdiction of
Rs. 10,000 or Rs. 15,000. Therefore,
these words ought to be changed.

Then, this is a special law. It con-
fers certain powers on certain courts.
It confers powers on the Registrar. It
confers powers on all High Courts to
hear appeals from the Registrar.
There is provision for application to
a civil court. Even then, a party can
file a claim under this law  only.
There is no provision which says that
the provisions of the Civil Procedure
Code will apply. That is very neces-
sary. Even if the right is given under
the special law, there must be some
provision for appeals from it. It may
be stated that an appeal will lie, as
provided in the CP.C. That is also
necessary.

Then I come to another important
matter. Under the provisions of this
Act, most of the powers have been
reserved to the Central Government.
It we look at section 69, we find that
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the Ceniral Government is vested with
vast powers. It says:

“The Central Government may,
on the application in the prescri-
bed manner of any person aggriev-
ed or on the recommendation of
the Registrar, and after giv-
ing the proprietor an opportunity
of opposing the application or
recommendation, make such order
as it thinks fit for expunging or
varying any entry in the register
relating to a certification trade
mark, or for varying the deposit-
ed regulations, on any of the fol-
lowing grounds...... ”

The clause further says:

*..and ncither 2 High Cowrt
nor the Registrar shall have any
surisdiction {o make an order
under section 56 on any of thosc
grounds.”

The Minister has stated  in his
sprech that Government will adopt a
certain policy towards the trade and
commerce. Once the policy is therc,
once the statement of that policy is
virculated and advertised. what s
the nced for the Central Government
having these powers in their hands?

Furthermore, 1if a person 1s living
in u corner of this vast country, he
has to run up to Delhi, appear before
the Central Government and give
ecvidence and then get redress, if at
al} it is given to him. I would sug-:
gest that first of all the Government
should formulate certain principles of
its policy towards trade and com-
merce and then these powers must be
vested either in the Registrar or in
the High Courts, so that the persons
aggrieved may get redress very easily
and that alto at a very low cost.

Further, what about the procedurc
before the courts, Registrar, High
Court and the Central Government?
The procedure that is laid down is
giving evidence on affidavits only.
No doubt, there are some advantages
in giving evidence on affidavits, be-
cause it saves times, money and so
many other things. But it gives a
one-sided picture. Whenever a per-
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son makes an affidavit, he makes it
before some honorary Magistrate or
a nazir or some person appointed in
that behalf. He exclusively allows
the witnesses to go there and speak
and that can be produced before the
court at any time.

14-30 hrs,

ISHRI C. R. ParraBHl RaMAN inr the
Chair)

This has no advantage of cross-
examination because after all in any
case, which could be said to be a
judicial casc, wherein we have got to
give justice—and justice is to be
given—the most important thing s
that we have to see the truth in it
and in order to get the truth, cross-
examination is  utterly necessary.
Hence, what I feel is that instead of
saying that evidence may be given on
affidavit and thereafter if the courts
think that evidence must be given in
person on oath, then he should take it
it should be changed that the courts
should take the evidence orally fol-
Jjowing all the procedurec that is laid
down in the Civil Procedure Code or
the Criminal Procedure Code and
thereafter, if necessary and if it is
tound difficult to get the persons
before the court, then only by affida-
vit. This way the provision must be
made in this Act; otherwise true jus-
tice will be denied to the persons that
are aggrieved under this new codifled
Bill.

Much has been said about the
spuricus products in the trade. There
are provisions in regard to that.
Suppose. there is a false trade mark
or certain persons make preparations
in drugs or goodgrains and if they
are checked then first of all  they
will be tried in a  criminal court.
Conviction will be there if the charge
is proved or there will be acquittal.
Secondly, their goods will be confis-
cated. There is also provision to that
effect in the clauses. But, will it be
sufficient? A doubt has been expres-
sed by so many hon. Members here
that this will not be an adequate pro-
vision for checking such type of un-
healthy trade practices which are on
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a large scale practised in India. All
these things must be looked into by
the Select Committee and I hope that
the Select Committee will do justice
to all these grievances that are put
forth.

Shri Kanungo: Sir, the rather pro-
longed debate on this simple motion
for committal of the Bill to the
Select Committee has made my task
much easier, because the necessity and
the utility of the measure has been
appreciated all round. The purpose
of remitting a Bill of this kind to a
Select Committee is to have it exa-
mined carefully so that more elegance
and more accuracy can be brought
into the provisions. No law can be
perfect, but it should be an improve-
ment upon the particular law which
it wants to replace and that is the
only excuse which I have of putting
this particular Bill before the House.

I would humbly submit that the
purpose of this particular measure is
limited and other purposes which are
necessary and laudable by themselves
should not be tagged on to it. For
example, the control of drugs is pro-
vided for by a separate statute which
has been discussed and passed by this
House. There is no doubt that pass-
ing of material as drugs which has nat
the necessary potency or which is
deliberately adulterwted is certainly
heinous, but these tendencies can be
checked and are meant to be checked
by legislation which is already on the
statute book. If they are inadequate
and if they do not serve the purpose,
then 1 very humbly submit that atten-
tion should be paid to refining, amend-
ing or enlarging the scope of such
legislation. The same applies to food.
In any case, we have to remember
that apart from the legislation which
the House passes or which is already
on the statute-book, the right to &
trade mark also flows from common
law. In other words, the right to the
use of a trade mark-—a distinctive
mark—can be sustained under given
circumstances by common law.
All that is required—to provide by
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this legislation is to define the rights
and privileges and the liabilities and
obligation to parties who take the
precaution of registration. Therefore
the purpose being limited I would
very earnestly submit to you not to
consider the extraneous matters how-
ever laudable they might be in con-
nection with this particular Bill

I would submit that though trade
mark is described as industrial pro-
perty—certainly it is industrial pro-
perty—it is more or less an intangible
property in the sense that the value
has got to be built up by assiduous
labour spent on trading and establish-
ing the integrity of the trader. The
other aspects of it are combined in
nature. One hon. Member suggested
that perhaps such property may not be
conducive to the interests of society
as a whole. 1 do not see how that
situation can arise because the protec-
tion of a trade mark gives an incen-
tive to traders of integrity, to traders
who have been able to build up ser-
vice to their customers to earn the
benefit of their organisation, their
work and their integrity. To that
extent it is certainly a service to the
society.

Further, a trade mark gives the
consumer the facility to distinguish
between known qualities and others.
The reputation of a trade mark can
be built up only by quality, though
the qualities and other factors can
only be described and built up by
other legislation for which provision
has been made in the statutes, not in
this particular one. The consumer
has the advantage of identifying
particular goods by a particular trade
mark which to him offers the qualities
which are associated with the product
and the proprietor.

I need not dilate upon the various
procedural matters and other poinis
raised by many of the hon. Members
because the Joint Committee which is
comprised of Members of both the
Houses will go into them in great
detail. In the matter of jurisdiction
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1 might only submit that this matter
has been made more convenient from
the point of view of the persons who
register and who own the property
and it is an improvement upon the
existing law of 1940.

With these words, I commend the

motion for the acceptance of the
House.
Mr. Chairman: The question is:
“That the Bill to provide for

the registration and better protec-
tion of trade marks and for the
prevention of the use of fraudu-
lent marks on merchandise be
referred to a Joint Committee of
the Houses consisting of 45 mem-
bers; 30 from this House, namely
Shri C. R. Pattabhi Raman, Shri
Radhelal Vyas, Pandit Dwarka
Nath Tiwary, Shri Kailash Pati
Sinha, Shri C. Bali Reddy, Shn

Nibaran Chandra Laskar, Shri
Tayappa Hari Sonavane, Shri
Akbarbhai Chavda, Shri Shiv

Datt Upadhyaya, Shri K. P. Kutti-
krishnan Nair, Shri Ram Krishan,
Shri Jaswantraj Mehta, Shn
Bishwa Nath Roy, Shri Raghubar
Dayal Misra, Shri Sunder Lal, Dr.
Sushila Nayar, Shri M. Muthu-
krishnan, Shri K. S. Ramaswamy,
Shri  Jitendra  Nath Lahiri,
Shri M. K. Shivananjappa, Shri
Chintamani Panigrahi, Chaudhary
Pratap Singh Daulta, Shri J. M.
Mohamed Imam, Shri Laisram
Achaw Singh, Shri Balasaheb
Patil, Shri Ram Chandra Majhi,
Shri Badakumar Pratap Ganga
Deb Bamra, Shri Motisinh Baha-
dursinh Thakore, Shri Nityanand
Kanungo and Shri Lal! Bahadur
Shastri and 15 members from
Rajya Sabha;

that in order to constitute a
sitting of the Joint Committee the
quorum shall be one-third of the
total number of members of the
Joint Committee;

that the Committee shall make
a report to this House by the first
dgy of the next session;

Bill

that in other respects the Rules
of Procedure of this House relat-
ing to Parliamentary Committees
will apply with such wvariations
and modifications as the Speaker
may make; and

that this House recommends to
Rajya Sabha that Rajya Sabha
do join the said Joint Committee
and communicate to this House
the names of members to be ap-
pointed by Rajya Sabha to the
Joint Committee.”

The motion was adopted.

INDIAN STAMP (AMENDMENT)
BILL

The Deputy Minister of Finance
(Shri B. R. Bhagat): Mr. Chairman,
Sir, 1 beg to move:*

“That the Bill further to amend
the Indian Stamp Act, 1898, be
taken into consideration.”

As the House is aware, the Bill was
first introduced in the Lok Sabha, on
the 26th April, 1958 and it was moved
for consideration and also partly dis-
cussed. But, in order to provide for
an important constitutional provision,
it had to be withdrawn. It has been
introduced again. This is a simple
Bill. I have already on an earlier
occasion spoken about it and 1 do not
propose to taken any further time of
the House in repeating what I said
a few days back.

With these words, I move.

Shri Naushir Bharucha (East Khan-
desh): May I just invite the attention
of the hon. Minister that this Bill
was withdrawn because the recom-
mendation of the President was not
there. He must have, no doubt, ob-
tained the recommendation. But such
recommendation is not to be kept in
the Ministers pocket. It has to be
conveyed to the House. It has not
been conveyed to the House.

*Moved with the "r_et':ommendation

of the President.





