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the system of administration of justice
as is prevalling in this country. I do
hope that after thege opinions have
been obtained by the Government by
the 3ist December, 1058, they will be
supplied to all the Members of this
House and I would be in a position to
make a motion for reference of the
Bill to a Select Committee.

I do not want to take the time of
the House by giving my own views
regarding the arguments advanced by
those hon. Members who have opposed
this Bill tooth and nail and even the
motion for circulation in order to
elicit public opinion. The least that
I can say about those hon. Members
is that they are labouring under cer-
tain misapprehensions which would
not be borne out by the public opinion
when it is available to us. I am quite
agreeable to the motion that has been
placed before the House by my hon.
friend Shri Shree Narayan Das for
agirculation of this Bill to elicit public
opinion.

Mr. Chairman : To the Consideration
motion, an amendment has been moved
which rung thus: ‘That the Bill be
circulated for the purpose of eliciting
opinion thereon by the 31st Decem-
ber, 1958.” 1 proceed to take the
opinion of the House on this motion.
The question is:

“That the Bill be circulated for
the purpose of eliciting opinion
thereon by the 31st December,
1988.”

The motion was adopted.

Mr. Chairman: This amendment is
carried 1 will proceed fusther.

1526 hrs.

REPRESENTATION OF THE PEOPLE
(AMENDMENT) BILL

(Amendment of Sections 55A, 82 and
116A)

M. Chatrman: Shri Tangamani.

Sems Hon. Members: What 45 the
time for this Bill?
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Mr. Chairman: Two and a half

hours,

Shri Tangamani (Madurai): Mr.
Chairman,....

Shri Shree Narayan Das (Dar-

bhanga): Sir, I would like to rise on
a point of order. The Bill that the
hon. Member 15 going to move for
consideration, I think....*

Mr_ Chairman: I think it 15 desirable
that the hon. Member should be
allowed to say something before the
point of order 1s raised. Before be
opens his mouth, the point of order
1s raised. We do not know what he
will say. It is just possible that he
may himself make a statement which
may not necessitate the raising of the
point of order. He may himself say
something. He does not to move for
the change of the Constitution He
may not try to see that those portions
of the Bill which offend against the
Constitution are proceeded with. 1
do not know what he will say. Let
hum begin Then, the point may be
raised

Shri Tangamani: Mr. Chairman, Str,
I move:

“That the Bill further to amend
the Representation of the People
Act, 19581, be taken into considera-
tion.”

In so moving, I have two or three
purposes in mind and I shall briefly
explain what I really meant by bring-
ing this amendment to the Represen-
tation of the People Act. In the State-
ment of Objects and Reasons, 1 have
tried, as far as possible, to explain the
limited purpose which prompted me
to bring this Bill. The election peti~
tions filed in the various States after
the General elections in 1957 have
proved that even after the amendment
effected by the Representation of the
People Act of 1958, election disputes
are being dragged on and section 90(8)
of the Act which requires that the

tnal of an election petition should
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conclude within six months from the
date of the publication of the copy of
the petition in the Official Gazette is
now a dead letter. In several cases,
every interlocutory or other order
passed during the trial of an election
petition and before the passing of the
final order is questioned by a writ in
the High Court and by a further appeal
to the Supreme Court and the trial ot
the election petition is stayed till the
writ from the interlocutory or other
order is disposed of. Although the Re-
presentation of the People Act was
passed 1n 1951 which covers a much
wider subject, namely, qualification for
membership, disqualifications, conduct
of general elections, procedure for
election, counting of votes, publication
of election results, etc., Part VI of the
Act deals with election disputes. 1
want to confine myself only to the
election disputes.

So far as election disputes are con-
cerned, it has been laid down that
these election disputes will be refer-
red to the Election tribunals In this.
to some extent, we have also followed
the Representation of the People Act
of 1949 which is a UK. Act. For the
sake of really enlarging my point as
to how it is necessary that these elec-
tion petitions should be expedited, 1
will give only the figures which were
supplied by the Ministry of Law to
some of my guestions on the floor of
this House. In reply to Starred Ques-
tion 240 dated 18th February, 1958 the
hon, Minister of Law stated: Number
of election petitions referred to the
tribunal (i.e., after the 1957 elections):
Lok Sabha—57; Legislatures—398; No.
of election petitions still pending:
Lok Sabha--28; State Legislatures—
177. Three from the Lok Sabhs and 33
from the State Legislatures were dec-
lared as null and void. At that time,
38 petitions were pending before the
Figh Courts and none was pending
before the Supreme Court.
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1 will come %0 a much later date,
namely 18th August, 1858, about .two
weeks ago.' In reply to Starred Ques-
tion 216 dated 18th August, 1838, the
following statement was made by the
hon, Minister. Hé stated that as on
1st August, 1938 in all the 13 States and
also the regions, in all numbering 17,
the following was the position: No. of
election petitions disposed of by the
election tribunals relating to Lok
Sabha: 37. Those relating to the
Legislative Assemblies were 317. Num-
ber of election petitions stili pending
with the election tribunals: 100. Num-
ber of election petitiong still pending
before the High Court: 48; pending
before the Supreme Court: 8, Num-
ber of election petitions disposed of
in six months by the election tribunal:
158. The House knows that our law
provides that the election tribunal
should dispose of these election peti-
tions ag expeditiously as possible and
should not take more than six months.
Those disposed of by the High Court
within the period mentioned (our law
provides that the High Court should
dispose of appeals within three
months): 103. Number of elections
declared null and void: Lok Sabha—
2; Legislative Assemblies: 50-—making
a total of 82

To summarise it, after 18 months
we find that 156 election petitionsg are
still pending either before the election
tribunal or before the High Court or
before the Supreme Court. That would
mean one-third of the total petitions
which were filed after the eng of the
general elections are still pending.

The intention of the Legislature
was clearly that whenever thére was
a prima facie case, there must be a
machinery for bringing these election
petitions and it is given exhaustively
under Chapter VI as to how an elec-
tion petition is to be flled before @
tribunal. But now dificulties have
arisen, and I will mention only two
or three cales.
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Originally there was no appeal to
the High Court and 30 after the tribu-
nal hed gwen 1ts findings, they had
really to go to the Supreme Court &nd
invoke article 136 of the Constitution
The Supreme Court has held that
under 136 they . have much wider
powers—if I have the tume I will refer
to one or two decided cases in the
matter—and that this 1s more in the
nature of residuary powers After
1956 when the amendment has come

Shri Ajit S8ingh Sarhadi (Ludhiana)
May I submit that the point of order
raised by Shr1 Shree Narayan Das may
be allowed” You have not taken
notice of 1t yet

Mr. Chairman. The hon Member 1s
stil] giving the background and he has
not yet stated that he wants a certain
amendment or that he wants to move
clause 4 or that he wants to move the
entire Bill or that he suggests that
right to make application to the
High Court or Supreme Court be
taken away He 1s only stating the
background Unless he makes out a
case that he really wants to take
away these powers of the High Court
or Supreme Court, I do not think 1t
1s fair to allow the objection to be
raised

I know objection 1 gomng to be
raised, and very seriously I am not
burking, but that will be the proper
time when he makes a statement that
he wants to see the powers of the
Supreme Court and the High Court
to be taken away He 1s only giving
the background He may ultimately
say, as a matter of fact, that he only
wants to press clauses 2 and 8 So, let
lum make a statement Let it come
from him that as a matter of fact
he wants to take away the powers
He 1s only stating that there are so
many applications, so many have not
been decided. Let him at least sav
once that he wants to take away those
powers before I allow the hon. Mem-
ber to proceed with the point of
order
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Shri Tangamani: By the amend-
ment of 1956 a new section, section
118A, has been added This 1s ‘vhat
the section says-

“(1) An appeal shall he from
every order made by a Tribunal
under Section 88 or Section 99
to the High Court of the State in
which the Tribunal 1s situated

(2) The High Court shall, sub-
ject to the provisions of this Act,
have the same powers, jurisdic-
tion and authority, and follow
the same procedure, with respect
to an appedl under this Chapter
as if the appeal were an appeal
from an original decree passed
by a civil court situated within
the local himits of 1ts civil appel-
late jurisdiction

Provided that where the High
Court consists of more than two
judges every appeal under this
Chapter shall be heard by a
bench of not less than two judges

(3) Every appeal under this
Chapter shall be preferred with-
in & period of thirty days from
the date of the Tribunal under
Section 98 or Section 99

Provided that the High Court
mav entertain an appeal after
tue expuy of the said period of
thirty days if 1t 1s satisfied that
the appellant had sufficient cguse
for not preferring the appeal
within such period

(4) Where an appeal has been
preferred against an order made
the High Court may, on sufficient
of the order appealed from and in
such a case the order shall be
deemed never to have taken
cause being shown, stay operation
effect under sub-section (1) of
under clause (b) of Section 98,
Section 107

(5) Every appeal shall be de-
cided as expeditiously as possible
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and endeavour zhall be made to
determine it finally within three
months from the date on which
the memorandum of appeal s
presented to the Righ Court.”

I have read it in full jyst to remind
this House that after 1956 a specific
provision has been included giving
the right of appeal. It is not as if that
leave to appedi has got to be obtain-
ed from the High Court. After the
tribunal has given its findings, the
aggrieved party has gat the right to
go before the High Court and the
right of appeal is here. But, of course,
such a right of appeal does not exist
in the UX. today.

In the UK, if I may say so, what
happens is that the trial of the elec-
tion petition takes place in an open
court without jury. The petition is
tried by two Judges on a Rota for the
trial of parliamentary election peti-
tions. The Judges for the time being
on that Rota must unless they other-
wise agree, try the petitions standing
for trial according to their seniority.
The Judges are referred to as the
Election Court. The Election Court
has the same powers, jurisdiction,
authority etc., as the High Court.
The Judges, after giving a finding,
will have to write to the Speaker at
the completion of the trial No
appeal under section 137 of the Re-
presentation of the People Act of 1949
shall .lie without the special leave of
the High Court from the decision of
the Election Court on any question of
law, whether an appeal or otherwise,
under the provisions of that part of
the Act, and if leave to appea! is
granted, the decision of the Court of
Appeal in the case shall be flnal and
conclusive.

1 wish to draw attention to this
distinction. In our case, after the
ward or the finding has been given
by the election tribunal, there is the
right o! appeal to the High Court.
Under the UK. practice, after the
#nal award or judgment is given by
the election court, an appeal les only
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tribunals must have full powers 4o
go into this, and when there is a right
of appeal and when the right of ap-
peal is to be used, the appellats tri-
bunal or the appellate court—in this
case the High Court—has got {full
jurisdiction to go into all the pre-
liminary objections or otherwise, but
that is a thin line which has got to
be drawn so far az the practices in
the United Kingdom and India are
concerned.

The next point which 1 would like
to mention is that inordinate delays
do occur because of many reasons.
The election tribunal, for reasons
only known to itself, drags cases on
for more than one year. It is for the
Ministry to give a direction to the
Election Commission or to the elec-
tion tribunals to see that this matter
is expeditiously disposed of, because
an election petition hanging in the
air is doing good neither to the peti-
tioner nor to the respondent. It may
be a good casé or a bad case, but it
1s going to create more and more
bitterness. So, it has got to be dis-
posed of as expeditiously as possible.

I am not, however, for any kind of
summary trial. It has got to be gone
throwgh very carefully also. In the
1951 Act, there was only provision
for a candidate to withdraw. A candi-
date has got the right to withdraw
within a particular period. It is well
known, and, therefore, I need not re-
peat it here. But, after 1858, a pro-
vision has been included, namely sec-
tion 55—A which authorises a candi-
date to retire. First, a candidate could
withdraw  after three days of the
scrutiny or whatever period has been
fixed; as soon as he withdraws, he is
no longer in the feld Betore the
election takes place, one of the candi-



ly no interest in tbe further elections
or election proceedings. That s
more or less commonsense. But there
is still a lacung in the law in  this
reepect. .

The misjoinder or the non-jomnder
of parties can be raised as a prelimi-
nary objection. Such cases do arise.
As a matter of fact, I know of a case
where the respondent was the Chief
Minister of the Madras State, where
the point was raised about the non-
joinder of a party, that party being
a person who had practically with-
drawn from the contest by retire-
ment, and who had the right to re-
tire under section 55—A Now, our
practice is not the same as that in
UK. In UK, if there are three candi-
dates who are competing, and one of
them is a victorious candidate, and
if a candidate wants to challenge the
candidate who has won, he can 1n his
election petition bring in as a tes-
pondent only that person who has
declared as elected. He cannot impli-
cate or bring in the third man who
had withdrawn; if that third man is
also brought in as a party he can
claim damages for being unnecessari-
ly dragged into the court. The only
person who can be dragged is the
person who has declared in election,
namely the returning officer, if there
1s a specific allegation against the re-
turning officer.

“The Deputy Minister of Law (Shri
Hajarnavis): Suppose a seat is claim-
od. In addition to the request for set-
ting aside the election of the candi-
date who has won, suppose a seat is
claimed by the petitioner. Is not the
other person a necessary party in
whose absence there can be no adju-
dication?

Shri Tangamani: It is only here
that where’ you are not claiming to
be declared as the elected candidate,
you need not include others as
parties. Generslly, in the dlection
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petitions, what is wanted is to set
aside the election of the other person
and also a declaration that the peti-
tioner be declared as the elected per-
son. In such a case, if I am not
wrong—I am subject to correction—
our law here specifically provides
that you have to include ail the per-
sons who are in the fleld. But I am
not sure whether there is such a pro-
vision in the UK law but my recollec-
tion is that in one of the leading
cases, there is a clear decision that
you cannot drag in all the people
who are not Interested in the election
petition. But, here, the man was pro-
bably interested in the election....

Shri Satyendra Narayan Sinba
(Aurangabad—Bihar): Here also, the
same provision is there in section 82,

Shri Tangamani: 1 am just g@aving
my understanding of the position.

Anyway, coming to my amendment,
I would like to submut that my
amendment seeks to exclude this ano-
maly Where a person has retired
under section 55—A, he must also be
treated as the person who has with-
drawn. So, a non-joinder of the per-
son who has retired from the contest
should not vitiate the entire trial.
That was the maw pownt that I want-
ed to bring to the notice of the Min-
1stry and the House

My next poimnt, namely whether the
Supreme Court should intervene or
not is really a secondary point, so far
as I amn concerned. I am sure cases
of the following type must have come
to the notice of the Ministry, that is
cases, where serious allegations are
made of corrupt practices and so
many other things. Suppose in this
case, on this preliminary point that
there has been a non-joinder of parti-
es, that 15, that the person who has
retired from the contest has not been
included, he gets a decigion in his
favour, then ultimately no court can
go into the merits of this case. The
whole constituency would be axpect-
ing that the merits of the case would®
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lacuna, the merits cannot be gone
into. I want the Ministry to think
seriously whether an amendment in
this behalf is not called for. 1 am sure
the Ministry may be having more de-
tails and more facts, and they will be
in a position to make other similar
amendments to the provision in this

regard.

Therefore, clauses 1, 2 and 3 are the
clauses really which I would like to
press for acceptance by the Ministry.
As for clause 4, when it was being
drafted, I was really conscious of the
lacuna, that it will go against the
Constitution But I  included it
because I wanted a certain assurance
to be given. I know that we cannot
now dictate to the Supreme Court.
In fact, I distinctly remember that
the Supreme Court has said so in one
of the cases reported, namely AIR-
54-Supreme Court-pege 520, In that
case, there was an appeal against the
election tribunal's verdict setting
aside the election, because, at that
time there was no section 116-A. So,
an appeal was preferred to the Sup-
reme Court, and it was argued also
that under article 329 (b):

“No election to either House
of Parliament or to the House
or either House of the Legisla-
turé of a State shall be called in
question except by an election
petition presented to such autho-
rity and in such manner as may
be provided for by or under any
law made by the appropriate
Legislature.”,

It was argued, very ably also, that
this gave a finality to the election
tribunal’s verdict. Now, the finality
will be an appeal to the High Court.
for, the Supreme Court is very
touchy about this matter, and the
Supreme Court says that anybody
<an invoke article 136, because their
Jurisdiction is so unlimited; and
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under the residuary powers, in their
wisdom, they are saying it. I would
really commend this case to the Min-
istry so far as this aspect iz concern-
ed. When there is a serious injustice
done, naturally, the Supreme Court
will be able to intervene. But whete
the hardship comes is where because
of certain technical errors, prelimi-
nary objections are raised, and they
can be taken right up to the Supreme
Court; let them be decided there but
my grievance is the delay which is
inevitable in the nature of things as
they stand today. That is why I have
brought forward clause 4 also.

Mr. Chairman: So, I take it that
the hon. Member 1s not interested in
clause 4.

Shri Tangamani: I am not intereat.
ed 1n it except to this extent.

Mr. Chairman: On this undertaking
given by the hon. Member that he
does not want to press clause 4, I am
allowing him to move for considera-
tion the rest of the Bill

Shri Tangamani: There are instan-
ces which will substantiate the case
of hardship which I have cited.
There may be a case where the chal-
lenge to the election may be very
justified, but the delay may be caus-
ing unnecessary harassment to the
person who has filed the petition.

There was one such case in Karai-
kudi in Madras State. The election
petition was based on certain serious
allegations. When the Election Tri-
bunal was taking up this matter,
several preliminary objections were
raised. I believe the matter was twice
brought to the Supreme Court. Of
course, the Supreme Court gave a
decision against them. But only last
week the trial has started.

In another case, where the person
concerned is the Planning Minister
in Andhra Pradesh, the trial has not
yet commnenced even to this day.
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Such instances can be multiplied. It
does not do good either to the respon-
dent or to the petitioner. So for ex-
peditiously dealing with these caaes,
we have provided in our law that the
Tribunal must.give its verdict within
six months. But we find that even
after 18 months, we have one third
of the cases still pending. We have
also provided under 116A that the
High Courts must give their verdict
within three months. Still we are
told that 58 cases are pending before
the High Courts. I take it that the
reply of the hon. Deputy Minister of
Law % my questioh is really in res-
pect of those cases which are pending
before the High Courts on appeal, not
cases which are pending before the
High Courts by way of writ petitions
under article 226 of the Constitution
or before the Supreme Court under
article 32 by any one of those writs
against any of the interlocutory orders
passed by the Tribunal We now (in
Sept. 1958) find that one third of the
petitions which were filed in March
1957 are still pending

Are we to allow this sort of thing
to go on? I do not know the practice
wn UK. But 1 know that if there is an
election of a particular candidate
which is challenged and if ultimately
the election is set aside and if the
member concerned had continued as
member for three years, he will be
asked to pay back all the salary and
emoluments that he has received. No
such calamity is now going to befall
on similar persons here. But what is
happening is that the election is set
aside after the end of the fifth year
which makes a mockery of the whole
thing.

So I would earnestly request the
Minister to consider this aspect and
speedily bring such amendments to
the Representation of the People Act
~my cisuses 1, 2 and 3 are there—as
will really fill up this lacuna, so that
election petitions are disposed of as
expeditiomly as possidle.

5 SEPTEMBER 1958 the Peopls (Amend- 5094

ment) Bill

1 would even venture to make a
suggestion, though it is slightly out-
side the scope of the Bill. Election
petitions must also be screened. Now,
any man able to deposit Rs. 1,000 and
able to set apart about Rs. 10,000 for
appeals and writs to the High Court
and the Supreme Court will be in a
position fo file an election petition.
Any poor man will not be able to
do that. There has got to be some
arrangement for -screening. The
Election Commission itself must
be in a position to do this. Let it be
an impartial thing. The Election
Commission must have some machi-
nery, as we are now having for the
purpose of scrutiny, to see whether
the election petitions could be allow-
ed. It wil! not be going into the en-
tire merits, but it will be able to see
prima fecie whether a petition should
be allowed. Otherwise, there will be
unnecessary election petitions which
will unnecessarily prolong the whole
proceeding and really make a mock-
ery of the petitions.

After nearly 8 years of our experi-
ence, I submit that a certain revision
15 necessary. It is in this spirit that I °
have brought forward my Bill, and I
request the hon Minister to consider
1t favourably.

Mr. Chairman: Motion moved:

‘“That the Bill further to amend
the Representation of the People

Act, 1951, be taken into consider-
ation”.

Shri Satyendra Narayan Sinha: |
wanted to have a clarification. Do 1
understand the hon. Mover to say
that he is not interested in clause 4
of his Bill, that he is not pressing
that clause?

Mr. Chairman: He has given an
undertaking that he is not going to
press clause 4. On the basis of that,
I have allowed him to proceed with
the Bill.
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Bhri Shree Narayan Deas: I beg to
mave:

“That the Bill be circulated for
the purpose of eliciting opinion
thereon by the 3ist December
1938".

I am thankful to the hon. Mover
for introducing this measure in this
House. By this he has given the House
an opportunity to discuss a very im-
portant thing, that is, with regard to

same of the provisions of the Repre-

sentation of the People Act concern-
ing election petitions

There 1s no doubt that even after
the first general election we have
noticed that a very large number of
election petitions were filed before
election tribunals under the provi-
sions of the Act, and after that under
the various provisions of the Consti-
tution.

Shri Sinhasan Singh (Gorakhpur):
Before the hon. Member proceeds
further, may I have a clarification?
The hon. Mover has said that he is
not going to move clause 4 of his Bill
which is the relevant portion of the
Bill Whatever remains of the Bill 1s
only about deflnition of a ‘contesting
candidate’ ang addition of “and clause
(a) of Section 82”. I submit that it
clause 4°is removed, nothing remains
of the Bill. Clause 4 refers to appeals
to High Court and so on. Without this
clause, what is the use of taking the
time of the House?

Mr. Chatrman: Order, order. I have
not been able to understand the ob-
jection of the hon. Member. There
are four clauses to the Bill. He is not
pressing one clause and the rest of
the Bill is under consideration. What
is the point of objection?

Shri Siahasan Stugh: Clause 4 is
the only relevant clause in the BillL
Clause 1 is only the name. Clause 2
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is about adding “and clawse (a) ;?
Section 82". Clause 3 gives the defi~
nition of a ‘contesting candidate”.
Clause 4 is the only relevant ciause
in the Bill which relates (o sppesls
and so on, so that there may not be
delay in the disposal of petitions in
the High Courts......

Mr. Chairman: Order, order. The
hon. Member is not allowed to make
a speech. What is the point of order?

Shri Sinliasan 8ingh: I am saying
that if clause ¢ is withdrawn, what
remains of the Bill?

Mr, Chairman: There is no point
of order.

Pandit Manishwar Dutt Upadhysy:
(Pratapgarh): On a point of order.
My hon friend, Shri Sinbasan Singh,
should really have raised this point
after the speech of the hon. Member.

Shri Satyendra Narayan Simha: 1Is
that a point of order®

Pandit Munishwar Dutt Upadhyay:
Now he wants to speak on a point of
order. 1 do not think it’xs justified.

Shri Braj Raj Singh (Firozabad::
What is the point of order of the hon.
Member?

Mr. Chairman: Order, order Un-
fortunately, the proceedings of this
House are taking a turn which is not
desirable. First of all, an hon. Mem-
ber stands up on a point of order
knowing full wel] that there is no
point of order. Then another hon.
Member stands up to say that it is not
a point of order. It is for the Chair
to decide whether there is a point of
order or not and not fer the hon.
Member.

Shri Skree Narayas Das: I was just
telling the House that there i3 no
doudbt that under the present proce-
dure and under $he provisions of the
Constitution and the Representation
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of the People Act there i much
deluy in the disposal of election peti-
tions. As the hon. Mover has pointed
out, a large number of cases are stili
pendmx before either the H gh Courts
or the Supreme Cowrt or election
tribunails, because the Supreme Court
and the High Court have, according
to the powers given under the Consti-
tution, thought it proper to intervene
in the rights of the Election Tribfinal
or in the rights of the High Court
when the appeals come to the High
Courts or the Supreme Court

1€ hrs,

After the experience gained in the
first General Elections, the Represen-
tation of the People Act, 1851 was
amended. We made some provisions
for the disposal of the election cases
to be expedited. Though these pro-
visians ware not mandatory. it was
expressly stated that the Election
Tribunal should dispose of the cases
withuin 8 months of the publication of
the Election Petition in the Gazette of
India. (Interruptions). We expected
that the election petitions would be
disposed of both by the Election Tri-
bunals and the High Courts exped:-
tiously Bu! ag experience has shown,
it has not been possible. It has not
been found possible to dispose of
these cases within 6 months because
appeals or certain other things were
dbrought before the Huigh Courts or
the Supreme Court Therefore, 1
think it necessary now that the House
should consider the whole of the
Representation of the People Act and
aiso the constitutional provisions. If
the constitutional provisions stand in
the way of the speedy disposal of
election petitions, Parliament is en-
fitled to amend the Constitution.

Here I will submit that it is the
sole responsibility of Parliament to
regulate the elections, either to both
Houses of Parliament or to the Houses
of the 'State Legislatures. Under
article 320 of the Constitution, it s
provided that Parligment will make
such laws. As we understéod it then,
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when the Representation of the Peo-
ple Act, 1951 was being enacted, we
made a provision that the decisions of
the Tribunal will be final and conclu-
sive. By that we meant that no elec-
tion cases will be taken up by the
High Court or the Supreme Court. I
do not mean to say that the Supreme
Court or the High Courts have gone
out of their way to take up these
cases. They haye decided—and
rightly too—that under the provi-
sions of the Constitution they have
the right to interfere in some of the
election matters, especially those that
have been provided for in the Congti-
tution. Yet I would say that it is the
sole right of this body to lay down
rules and regulations to govern the
elections of Members. Therefore, I
feel that with regard to the regulation
of matters concerning the election of
Members, the powers of the High
Courts and the Supreme Court should
be restricted and the Act that is
passed by this House regulating the
electiong to either House of Parlia-
ment or to either House of the State
Legislatures should give certain res-
tricted powers to the High Courts or
the Supreme Court. .

I will make myself clear.
328 reads:

Article

“Notwithstanding anything in this
Constitution—

(a) the validity of any law relat-
ing to the delimitation of "constitu-
encies or the allotment of seats to
such constituencies, made or pur-
porting to be made under article 327
or article 328, shall not be called in
question in any court;”

So far as I know, neither the High
Courts nor the Supreme Court have
in any decision or judgment interfer-
ed with the operation of this provi-
sfon.

Clause (b) reads:

“(b) no election to either House
of Parliament or to the House or
either House of the Legislature of
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& State shall be called in question
except by an election petition
presented to such authority and
in such manner as may be provi-
ded for by or under any law made
by the appropriate Legisleture.”

According to the provisions of this
sub-clause, we mude certain  provi-
sions in the Representation of the
People Act. We had provided in the
original Act that the decigions of the
Election Tribunals as constituted by
that Act will be final and conclusive.
But, at that time also the High Court
or the Supreme Court said that the
Representation of the People Act can-
not take away the powers of the High
Court or the Supreme Court. There-
fore, they entertained certain of the
proceedings that were brought before
them.

What I would like to say is this I
am aware that in certain cases, espe-
cially in cases of appeals against the
orders of the Election Tribunal, they
shall lie betore the High Court. But
1 would like to suggest that even
against the decisions of the High
Court an appeal should lie to the
Supreme Court, so that we may have
the findings of the learned Supreme
Court in order to make the decisions
or judgments in election cases uni-
form. If the Supreme Court s not
given the right to hear appeals from
the decisions of the High Courts 1n
election cases, the different High
Courts will give different rulings and
there will be no opportunity for the
Supreme Court to say which of the
decisions of the High Courts are good
and proper I, therefore, suggest that
the Representation of the People Act
should be scrutinised and revised and
certain provisions should be made by
which we can give suitable powers to
the High Courts as well as the
Supreme Court 50 that they may be
able to pronounce judgment on the
varying decisions respectively of the
Tribunals and of the High Courts. 1
would request the hon. Minister....
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Shri Hajarmavis: That, I under-
stand, is the present law. (Interrup-
tions).

Shri Bhroe Narayan Das: We have
not given any power to the Supreme
Court to hear appeals against the
judgments of the High Courts. The
Supreme Court now comes in under
the provisions of the Constitution,
articles 132 and 136 or some of the
other articles. I would request the
hon. Minister to find out which are
the provisiong of the Constitution that
stand in the way of the speedy dis-
posal of election cases.

Shri Hajarnavis: None.

Shri Shree Narayan Das: We can-
not question the right of the High
Courts or the Supreme Court. Ag the
High Courts or the Supreme Court
have interpreted the Constitution,
they have the powers to interfere and
to entertain writs under the provi-
siong of the Constitution. But as1
have understood 1, it is the sole ras-
ponsibility of Parliament to regulate
the election of Members. Therefore,
1t 13 the right of this Parliament to
give such powers as are necessary
either to the Tribunals or the High
Courts or the Supreme Court. The
general provisions in  the Constitu-
tion pertaining to the powers of the
High Courts and the Supreme Court
should be curtailed in this matter

I know that with regard to the
Armed Forces, the powers of the High
Court and the Supreme Court have
been limited by providing  suitable
provisos to various provisions in the
Constitution Therefore, I  would
suggest that under articles 182, 186,
226, 227 and 228 and even 329, there
should be provisos that all those gene-
ral powers would not apply to elec-
tions to both Houses of Parliament
and to the State Leglslatures,

Shri Hajarnavis: May I understand
the hon. Membet correctly? I think
that.at one stage of, the speech he said
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that under the Representation of the
People Act, there is no right of appeal
to the Supreme Court; that we have
8ot to go back to article 13 and so on
of the Constitution and that, there-
fore, provision for an appeal <o the
Supreme Court ought to be made.
‘That is what I understand he said at
one stage. Now, what thereafter fell
from hig speech leads me to indicate
that he wants the powers to be cora-
pletely taken away from the High
Courts or the Supreme Court I
would like to know which one he
wants.

8hri Shree Narayan Das: All the
powers that have been given in  the
various articles of the Constitution
with regard to the elections to the
Houses of Parliament and the State
legislatures should be taken away,
and certain powers should be given
under the law made-by Parlhiament in
the Representation of the People Act,
by way of an appeal or certain other
provisions, where, in certain suitable
cases, the High Courts or the Supreme
Court may interfere That i1s my pro-
position. 1 think there is no contra-
diction

Pandit K. C. Sharma (Hapur):
Nothing

Shri Shree Narayan Das: The
Minister has sought to make certain
provisions with regard to the cand:-
date who retires. When the Repre-
sentation of the People Act, 1951, was
amended during the year 1956, 1
think, section 55A was inserted The
reason for it was, there are certain
cases where a candidate, after going
through the congtituency, finds that he
will not be able to win the election;
he then does not take care to go
about, and then simply sits. Pre-
viously, there wasg no provision that
he can retire or withdraw at that
time. Therefore, we felt at that time
that it will be good if there is some
provision made by which a candidate
may retire after sometime. But, I
think after the general electior}, from
what I have heard—I do not have any
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such case before me—this provision
has resulted in corruption on the part
of some candidates. Previously, the
provision was that after the scrutiny
wag over, a period of three days 1s
provided for the withdrawal of candi-
dates and those candidates who do not
withdraw are thought to be contesting
candidates. Now, the question arose
after the last general election whe-
ther a retiring candidate was a con-
testing candidate or not, and as far
as I have been able to know, different
high courts have given different rul-
ings. In section 55A there is a pro-
vision that any person who had gives.
notice of retirement under sub-sec-
tion (2) shall thereafter be deemed
not to be a contesting candidate for
the purpose of section 52. Therefore,
the high court of one of the States
said that because there 1s no mention
of section B2 under this section, the
contesting candidate cantinues to be
a contesting candidate, so far as sec-
tion 82 is concerned.

Another high court—I do not re-
member the name—said. “No; the
candidate who has retired s not a
contesting candidate”. Anyway, that
is the interpretation given by the
courts But what 1 would like to say
is that this provision is not a healthy
provision. I have given notice of an
amendment to the effect that the
whole of section 55A be  omitted
There 1s no necessity for at The
reason is this. A certain number of
candidates come up They file nomi-
nation papers, and the candidates who
are not keen retire within the time
provided, that is, after three days of
the scrutiny But now, after the in-
sertion of section 55A. some spurious
candidates remain as contesting can-
didates even after the time for with-
drawal. After sometime they begin to
bargain with the contesting candidate
The contesting candidate thinks that
there is only one single contestant
and that if the other person is won
over, is persuaded to retire, then,
under the provisions he will be re-
turned as uncontested. That leads to
some corryption. So, I think there i
no necessity for that provision.
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The second reason is this,. When
certain candidates come up for elec-
tion, the electorate begins to think
which candidate haz to be supported.
Suppose a certain candidate for an
election wants that he should be sup-
ported, and suppose he is cajoled or
is persuaded to retire, there 18 no
option left to the electorate to cast
‘their votes. Therefore, this aspect
also, from the point of view I men-
tioned, is not proper. Hence, 1 sug-
gest that if the amending Bill moved
by my hon. friend is considered this
provision should be omitted from the
original Act. Suppose it is not consi-
dered, what 1 would suggest is this.
After having had the experience of
the two general elections, I have
heard that the Election Commission
‘has prepared a report, and that In
that report certain suggestions have
been made regarding the working of
the Representation of the People Act.
Therefore, having in view all these
experiences and the suggestions made
by the Election Commission, I would
request the Government to come for-
ward with an amending measure, as
comprehensive as it should be, so
that certain lacunae that are there in
the present Representation of the
People Act could be removed and the
disposal of election petitions not
delayed. Then, the Act could also
work very smoothly.

With these words, I commend my
amentiment to the House, and I think
if the Bill is circulated, there will be
some opportunity to the general pub-
lic to give its opinion on this point,
and that could be considered by this
House when a comprehensive Bill is
brought forward by the Government.

Mr. Chairman: The amendment is
before the House.

Shri Achar (Mangalore): I rise to a
point of order, Sir. The point is this.
This is a 4-clause Bill. The hon.
Mover of the Bill said, if I remember
aright, that he is not interested in
clause 4 of the Bill. The point is
whether an hon. Member can do like
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that. There are several stages of a
Bill. First, there i3 the consideration
of the Bill as a whole. Later, there'
comes & stage where amendments are
considered, the  clause-by-
clause consideration of the Bill. Now,
the Member hasg introduced the Bill
which consists of four clauses. There
1$ no amendment. Is he entitled to
bring a Bill and say, “I have got four
clauses,” while the Bill is introduced,
and while the consideration stage
starts, can he say, “I give up a por-
tion of the Bill”? Is he entitled to
do it?

Mr. Chalrman: I understand that
the hon. Member objects to this pro-
cedure Am I correct? I take the
hon. Member to mean that the proce-
dure that has been adopted in the
House is not correct: either the Bill
should be proceeded with as a whole
or not proceeded with at all. Is that
the contention”

Shri Achar: My subrussion is, when
the Member brings in a Bill, he should
have the permussion of the House to
have the consideration of the Bill as
a whole He cannot say, “I introduce
the Bill” first, and then say, “I give
up some clause, and I would intro-
duce the Bill with half the clause or
section” or something like that

Mr. Chairman: This Bill consists of
four clauses The fourth clause is
quite independent of the other three
clauses. This 18 not the first occasion
when a question of this nature has
arisen. It has always been the prac-
tice in this House that if a Member
gives an undertaking that he is not
going to press one part of the Bill, then
he 1s allowed to proceed with the other
parts of the Bill. If clause 4 is so
connected with the other clauses that
those clauses could not be considered
without clause 4 being considered,
then the position would have been
otherwise. It is covered by the prac-
tice of this House, and I bhave done
what the practice of the House 1s. So
I havercallowed him.
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When he goes on, after the consi-
deration motion also, he will not be
aliowed to say & word about this
4. He has given an undertak-
. On the bdasis of that undertaking
has been allowed to proceed with
e Bill. There is no objection to that,
d it is not contrary to the procedure.

sezgg

Pandit XK. C. Sharma: 1 agree that
the candidate, having retired, has no
interest in the dispute about the elec-
tion. It is the correct position. But
the point is one of the right and lia-
bility pertaining to the law in exis-
tence at the time of the dispute. That
is, the right and the obligation of the
candidates arises from the letter and
spirit of the law as it existed at the
time of election. Now, during the
pendency of the dispute it is not pro-
per to change the law, to interfere
with those rights and liabilities.

My hon. friend’s solicitation I under-
stand. He has the right to contest that
when a gentleman has retired he is not
interested in the election, and so why
should he have been made a party at
all, why should he be regarded as a
contesting candidate. But at time of
of the elections certain position has
arisen under the law as it has been in
existence, and now the candidates con-
testing the election must stand by that
position.

It is wrong in principle to change
the law after that. You cannot decide
the position, you cannot decide the
right of a candidate from the view-
point of a law that was not in exist-
ence, That is my difficulty. Qther-
wise I would agree with the conten-
tion that my hon. friend has adwanc-
ed. Therefore 1 beg to oppase it, be-
cause it is wrong in principle. It is
wrong in principle because the rights
and liabllities of any disputant roust
relate to the law in existence when
the incident relating to those rights
and ligbititieg took place: That is the
genearal principle of jurisprudances

My: hon. friend is not pressing
clause 4. Therefore, I bave not much
to say. Enough to say shat he has
183 LSD-—9.
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not the right to dispute that position
in the way in which he would have
disputed under the Bill. Therefore,
the question does not arise.
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Some Hon, Members rose—

Mr, Chairman: The time allotted for
this Bill wag 2} hours, but st that
time it was taken into consideration
that Section 116A was also to be de-
bated here. That has been withdrawn
by the Mover. Therefore, I think we
should not take much time over this
Bill now. 1t 1s now a short Bill, which
has been sufficienflly discussed. 1 will
allow only one or two more Members
and then I will call upon the hon.
Minister to reply to the debate.

Ch. Ranbir Singh (Rohtak): This is
an election matter, Sir. This is a
matter of life and death for those
people who fight the election.

Mr. Chairman: The real question,
the subject matter of the Bill, has
been withdrawn. There is no debata-
ble point now. There 13 only a short
question, and it has been sufficieqtly
discussed,

Shri Satyendra Narayan Bisha: Sir,
may [ submit one thing? After what
Shr: Shree Narayan Das hag stated in
support of his motion for circulation
of the Bill, I understood that you per-
mitted a larger scope for discussion on
the Bill and you permitted Members
to speak about the general situation
with respect to election petitions and
all that. Therefore, our remarks are
not now only to be confined to the
small point in the Bill.

Mr, Chatrmin: Some'more SCODe Was
allowed and that was permissible be-
cause there was.a general quaestion.
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But 50 far a8 the scope of the Bill is
-oncerned, it i very much restricted
after the main question has been with-
draasn. If any hon. Masaber is very
anxious to speak, 1 will allow him;
otherwise, if I have the permission of
the House, I meay just call the hon.
Law i reply to the debate.
If any hon. ber is very anxious
I shall certainly allow him.

Shri Satyendra Narayan BSinha:
There 15 no question of our being very
anxious to speak on this Bill.

Mr. Ohairman: 1 find no hon. Mem-
ber 4s wtanding up. Therefore, I take
1t that nobody is anxivus to speak.

Oh. Rambir Slugh rese—

Mr. Chalrman: Very well; let him
<peat,
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8hri Hajaraavis: Sir. I rise to op-
pose the motion moved by the hon
Member, but I can give this assurance
to him and to the House and to the
other Members who have pointed out
the various difficulties which arise in
the application of section 55A, that the
Election Commission themselves are
considering this mater. Whatever
difficulties it might have created for
the individual members and contesting
candidates, there are many larger
difficulties for the FElection Commis-
mission themselves, They cannot, for
instance, finalise: the printing of bal-
lot papers till they finally know who
are the persons for whom the votes
are to be cast and that sometimes
causes avoidable delay. Therefore, this
matter is under the examination of
the Election Commission, whether sec-
tion 33A itself should be allowed to
be retained.

We will come before the Bouse very
shortly, we hope afterethis last round

of election petitions is aver, & coess-
prehensive Bill and in that Bill, I
hope we shell be able to pecure co-
operation from all sections of the
House, because so0 far as the process of
election or fire machinery for election
is concerned, ft'should be made simple.
We shall try at that time to secure as
much measure of agreement &s Dossi-
ble. This certainly would be one of
the matters which will engage our at-
tention.

1 find myself in almost entire agiee-
ment with the views expressed by
many hon. Members. Having some
experience as candidate and also as
counsel for various election petitions,
I find myself almost entirely in agree-
ment with the views expressed by Ch.
Ranbir Singh and Shri Braj Raj Singh
I have nothing to add. It is absolutely
necessary that the law relating to
elections should be made simple
and very definite. By some pro-
cess, If there is a serious gis-
pute as regards elections, it should
be possible to decide it expeditiously.
With this end m view, we hope to
bring before the House a comprehen-
sive measure. In the meantime, I hope
this assurance should satisfy the hon.

Member and I hope he will withdraw
the Bill

Mr. Chatrman: May ] know whe-
ther the hon. Member, Shri Shree

Narayan Das proposes to wit.hdnw his
amendment?

Shri Shree Narayan Das: I do not
want to press my amendment.

Shri Tangamani: In view of the
assurance given by the hon. Minister,
1 have no objection to withdraw the
Bill

Mr. Chatrman: Hag the hon.

Member leave of the Bouse to with-
draw his Bill.

Some Hon. Members: Yes.

The Bl was, dy leave, withdrawn.





