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matter of Urgent
Public Importance

Shri Hathi: I have no information
en that point.

Mr. Speaker: This ig a gerious situa-
tion whicn has affected the Ordnance
factories also. The hon. Deputy
Minister of Defence has just now
said that it is a serious situation and
that they are doing their best. I am
sure there must be a kind of co-
ordination between the Ministers at
the Centre also in this matter. The
hon. Minister of Irrigation and Power,
I am sure, will look into this matter.
It may be a State subject, but the
States are part of India.

So far as the Calling Attention
Motion is concerned, we allow only
one such motion, a day. But I am
making an exception in cases where
adjournment motions are tabled on a
subject on which a Calling Attention
Notice is also received. Some
adjournment motions were tabled on
this subject and, therefore, I am
making an exception and instead of
treating them as adjournment
motions I am treating them as Call-
ing Attention Notice and am allow-
ing this Calling Attention Notice so
that we could have the replies of
Government,

Shri Tyagi: It is the confusion of
politicians in Uttar Pradesh that has
caused all these difficulties.

Shri Braj Raj
Congress Party!

Singh: Of the

Mr. Speaker: If there is a quarrel
among statesmen, can it makeg the
Ganges also recede?

Shri S. M. Banerjee: The Labour
Minister is also here. This has affect-
ed 30,000 workers. The mill-owners
actually want that they should com-
pensate this loss by working on
Sunday. In 1938—

Mr. Speaker: I am not cancerned
with mill-owners now.

Shri S. M. Banerjee: They force
the workers to work on Sunday.

ment) Bill

That is another point. The Labour
Minister must protect their interests.

Mr. Speaker: Overnihgt he cannoi
expect all the Cabinet Ministers to
answer one Qquesiion .(Inter-
Tuptions).

Shri S. M. Banerjee; He has been
apprised. It is a serious matter.

12°11 hrs:

COMPANIES (AMENDMENT) BILL—
Contd.

Mr, Speaker: The House will now
resume further clause-by-clause con-
sideration of the Bill further to amend
the Companies Act, 1956, as reported
by the Joint Committee—consideration
of clause 79. Shri Morarka may con-
tinue his speech. The time taken by
him is 22 minutes.

Shri Tangamani (Madurai): The
time allotted was 2 hours for clauses
2 to 16, 2 hours for clauses 17 to 56
and 3 hours for clauses 57 to 70—
altogether 7 hours. We have nearly
reached that limit of 7 hours. So,
some more time may be given to
clause 79, because many Members
would like to speak on that.

Mr, Speaker: Then hon. Members
will cut out the time for other clauses.

Shri Morarka (Jhunjhunu): Mr.
Speaker, Sir the other day I moved
my amendments Nos. 89, 90 and 91
which stand in the name of my col-
‘eague, Shri Nathwani and myself.
Vhile speaking on amendment No, 89,
I was saying that the powers given
under clause 79 under section 250 are
of a drastic nature and are very wide.
Sub-clause (1) of clause 79 which
amends section 250 says:

“Where it appears to the Cent-
ral Government, whether in con-
nection with any investigation
under section 247, 248 or 249 or
otherwise, that there is good
reason to find out the relevant
facts about any shares (whether
issued or to be issued) and the
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Central Government is of the
opinion that such facts cannot be
found out unless the restrictions
specified in sub-section (2) are
imposed, the Central Government
may, by order, direct that the
shares shall be subject to the
restrictions imposed by sub-sec-
tion (2) for such period not ex-
ceeding three years as may be
specified in the order.”

In sub-section (2) those restrictions
are enumerated.

Section 250 was originally copied
from the provision in the English Act
and the relevant section in the English
Act is section 174, which I shall quote
in order to explain the meaning of
our amendment:

“Where in connection with an
investigation under either of the
two foregoing sections it appears
to the Board of Trade that there
is difficulty in finding out the
relevant facts about any share,
whether issued or to be issued
and that difficulty is due only or
mainly to the unwillingness of the
persons concerned or any of them
to assist the investigation as re-
quired by this Act, the Board
may by order direct that the
shares shall until further order
be subject to the restrictions
imposed by this section.”

The whole scheme of the section
was, under section 247, 248 or 249,
the Government had a right to in-
vestigate the ownership of certain
shares, the ownership of certain com-
panies and the ownership of certain
associates. If that investigation could
not be carried out properly and if
that investigation was not carried out
because of the hindrance of certain
shareholders, under section 250 (1),
the Government had a right to impose
certain restrictions, which would last
for a period of 3 years. During that
period of 3 years, the shareholders
ecould be deprived of their proprietory
rights. This is a very important
point. Under the new amendment,
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you are seeking to deprive the pro-
prietary rights of certain shares and
rebentures not only if the investiga~
tion under sections 247, 248 or 249
become difficult, but even for any
other reason.

I would like to understand what
can be the other possibility where
without making any investigation, the
investigation would become difficult.
There must be, first of all, an in-
vestigation. Secondly, there must be
difficulty created in the investigation
and thirdly the difficulty must be
created by the person concerned. If
the person concerned creates that
difficulty, then power is given to
Government to deprive that person
concerned of the proprietary rights.
Sub-sections (3) and (4) of section
250 deal with managerial right. Only
sub-section (2) deals with the pro-
prietory right, which can be deprived
of under specific conditions.

The specific condition is that the
person concerned must be causing
hindrance to the proper investigation.
In other words, the Government or
the inspector must be in a position
to say that he cannot find out the re-
levant facts about the share under
sections 247, 248 or 249 without
certain restrictions being imposed.
Only under that condition power was
given to the Government to impose
those restrictions. Under the new
amendment, we are making the scope
of the section very wide. For finding
out the relevant facts about the
shares, you should make an investiga-
tion under section 247, 248 or 249. I
cannot understand how you can im-
pose restrictions envisaged wunder
section 250 (1) and how you can say
that you want to find out the relevant
facts about the shares without mak-
ing any investigation under one of
the three sections.

In this connection, I would like to
submit that the Shastri Committee
which examined the matter and on
the basis of whose recommendations
this Bill is framed, did not make any
recommendation to this effect for
widening the scope of sub-section (1)
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of section 250. Also, when the Bill
was ‘introduced in the House, this
provision did not exist. It was at a
very late stage in the Joint Com-
mittee that this provision had been
introduced. I must confess that at
the time when this important amend-
ment of the Government was intro-
duced in the Joint Committee, I did
not appreciate fully the implications
of this chage. Now I feel that if
this clause is accepted as it has
emerged from the Joint Committee,
there would be immense potentiality
of the arbitrary power being exercis-
ed in an arbitrary manner and
immense harm could be done to the
confidence in the joint-stock enter-
Pprise.

I would also submit that in the
latest annual report of the Companx
Law Administration, we find that
during the last three years, there have
been only 2 cases of investigation
under section 247 and there has been
no case at all of imposing restrictions
under section 250. That is the
evidence before us. The Company
Law Administration had not found
any difficulty. The cases have been
very few and there has been no case
under section 250, Secondly, the
‘Shastri Committee did not make any
recommendation and thirdly when
the Government originally brought
the Bill, the Bill did not contain this
provision. Finally, in the last stages
in the Joint Committee, this amend-
ment was introduced, if I may say so
with respect, in a little bit of hurry.
I personally failed to appreciate the
implications of the amendment then.

Therefore, 1 would beg of the
Minister to reconsider this thing as
to when fhis amendment can be of
any use or assistance to him, except
that it may give very wide and
arbitrary powers to the department.
This power can be exercised only in
order to find out the relevant facts
about the shares. What are the rele-
vant facts? True ownership, to whom
the share of the company belongs. In
order to find that out our Company
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Law Administration provides that
there must be an investigation under
sections 247, 248 and 249. If you want
to make any investigation whatsoever
under any one of those sections and,
if some shareholder obstructs them,
how can you do it except by
imposing restrictions or depriving the
shareholders of the propritary rights?
At this stage I am talking only of the
propeietary rights of the shareholders;
I am not talking of the managerial
rights, that is, voting rights or any
other rights, But, so far as the pro-
prietary rights are concerned, you
cannot deny them without there being
something very serious and a prima
facie investigation,

It has been stated “Why  worry?
After all, these restrictions are only
for three years and after three years
the restrictions would be removed”.
That is not so. So far as sub-section
(1) is concerned, the period of three
years for which you take away the
proprietary righls is a very dangerous
period because if within this three
year period the company declares
bonus shares or right shares or con-
verts the debentures into shares, then
the rights of the shareholders and de-
benture holders will automatical-
ly be lost and they could not have
those rights revived at a later date
at all. Once those rights are lost dur-
ing the period of three years, the com-
pany is not going to reinstate those
rights after three years, Therefore, 1
feel that the amendment moved by
my hon. friend, Shri Nathwani, and
myself, namely, amendment No. 89,
which seeks to delete the words “or
otherwise” is an eminently reason-
able amendment and the acceptance of
this amendment is not likely to create
any difficulty for the Government
whereas the non-acceptance of  this
amendment will make it a little more
complicated and confuse the issue. So,
I would beg of the hon. Minister to
consider this position carefully and see
whether he cannot find it possible to
accept this amendment.
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Coming to my amendment No, 90,
sub-section (3) of the proposed sec-
tion 250 appears to me, as my hon,
friend, Shri Nathwani, said the other
day, almost a repetition of the provi-
sions which already exist in this Act.
Sub-section (3) provides:

“Where a transfer of shares in
a company has taken place and as
a result thereof a change—

(a) in the composition of the
Boarqd of directors or

(b) where the managing agent is
an individual, of the managing
agent, or

(¢) where the managing agent is
a firm or a body corporate, in
the constitution of the manag-
ing agent,

of the company is likely to take
place ang the Central Government
is of the opinion that any such
change would be prejudicial to
the public interest, that Govern-
ment may, by order direct that..”

Now the transfer of the shares in the
company has taken place under sub-
section (3).

Mr. Speaker: Is there any time-
limit? How long after the transfer
of the shares?

Shri Morarka: There is no time-
limit. That is the point I am coming
to—and retrospectively without any
limit they can do it. Under sub-sec-
tion (3) transfer of the shares has
taken place, Because of that transfer,
a change in the management is likely
to take place. So, one is past perfect
tense, namely, the transfer of the
shares and the other is a future con-
tingency, namely, change in the man-
agement which is likely to take
place. In that case Government may
direct. But in that directing power
they say:

‘no resolution passed or action
taken to effect a change in the
composition of the Board of dir-
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ectors or of, or in the constitution

of, the managing agent before the

date of the order shall have effect

unless confirmed by the Central

Government.”

Transfer since when? The transfer of
the shares might have taken place five
years ago, the resolution might have
been passed, again, two or three years
ago and the change in the directors
might have taken place two or three
yea:s ago. All ihcse things are very
vague. In any case, Government
have already taken power under sec-
tion 409 to prevent a change in the
Board of directors. If the Govern-
ment so desires, it may be provided
that one of the directors or one of the
managing agents should come to the
Government and complain. Also,
under 346 Government can  always
prevent a change in the managing
agents. So, change in the managing
agents can be prevented under one
section and change in the Board of
directors can also be prevented by
another section. When Government
have already power under those sec-
tions, there is no reason why Govern-
ment should have duplicate powers
under this clause,

So far as sub-clause (4) is concern-
ed, I can understand it; that is a pros-
pective section and in order order to
prevent the transfer of the shares
Government are taking powers, That
is quite all right. But when the trans-
fer has already taken place, and, as a
result of that transfer having taken
place, whether a change in the Board
of directors is likely to take place or
not, if the Government is of the opi-
nion that change is likely to take
place, then the Government can
give directions, and the direc-
tions may contain the order that
all the resolutions passed before the
date of the order would be inopera-
tive. That, according to me, is, apart
from anything else, very vague and
unless some definite period is prescrib-
ed, even today Government can say
that the resolutions passed in the year
1936-37 are all void. They may not
say that but there is a  possibility
under the law as it at present stands.
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Therefore, 1 would like the hon, Min-
ister to clarify what they have in mind
when they say:

“that Government may, by
order, direct that—

(ii) no resolution passed or
action taken to effect a change
in the composition of the Board
of directors or of, or in the cons-
titution of, the managing agent
before the date of the order
shall have effect unless confirm-
ed by the Central Government,”

Within what period would Government
give confirmation? Even if you want
to give retrospective effect to this pro-
vision, there must be some time-limit
and the companies should be asked to
come before the Government for con-
firmation within that time.

There is another comparatively small
point in sub-clause (4). There sub-
clause (c) says:

“where the managing agent is a
firm or a body corporate, in the
constitution of the managing agent,
of the company is likely to take
place and the Central Government
is of the opinion that any such
change would be prejudicial to the
public interest, that Government
may by order direct that any
transfer or shares in the company
during such period not exceeding
three years as may be specified in
the order shall be void.”

My point is that you could not by
order direct that ‘any transfer’ of
shares would be void. You can only
prevent the transfer of certain shares
—the shares of corporate raiders or
proxies pirates or of certain undesi-
rable elements, You cannot prevent
the transfer of every shares of the
company, What you are now saying
is that if the Government feels that
a change in the management is likely
to take place then the Government
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may by order, direct that any trans-
fer of shares in the company during
such period not exceeding three years
shall be void. This requires clarifica-
tion and I hobe the hon. Minister,
when he replies to this particular
clause, will clarify it.

As I said, this clause on the whole
is a very desirable clause except for
the fact that the new amendment crea-
tes some vagueness and arbitrariness
about the power. I feel that on the
whole the provisions of this clause are
very desirable. In fact, this is one of
the clauses which would give some
amount of security to good manage-
ment and would protect the companies
from the nefarious activities of cer-
tain persons who indulge in cornering
or who try to raid a company from
collecting proxies etc, But, there
again, the Government should not in-
discriminately treat everybody who
purchases shares in a company, even
majority shares, as an  undesirable
element or as a corporate raider be-
cause many times the management of
a company is transferred by negotia-
tion. They come to an arrangement,
take the price for selling the shares,
goodwill etc. and then sell these thing.
So, until and unless the management
of the company is itself aggrieved and,
as the provision exists in section 409,
a person in the management, that is,
either the director or the managing
director, comes before the Government
to complain, there is no reason for the
Government to feel that anybody who
purchases shares is per se a nefarious
citizen. After all, the corporate philo-
sophy is based on the fact that the
shares of a company will be freely
bought and sold just like any other
commodity in the market, Therefore,
merely because the shares have been
purchased, majority shares if you like,
it does not follow that the person has
become undesirable or that a change
in the management has become inac-
ceptiable, What I feel is that the
powers as contained in section 409 are
really enough and are more concise
and more specific than the power
which is sought to be given under
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sub-clause (3) of clause 79. I can
understand the provision in sub-clause
(4) because we do not have in the
Act any provision parallel to it. That
is a prospective clause and prevents
the transfer of shares. That is all
right. But so far as sub-clause (3) is
concerned, I think it is mothing but
mere duplication in one way or the
other, So far as sub-clause (1) is
concerned, I feel that the point which
I have urged upon is an important
point and the hon, Minister, I hope,
will take into consideration and, if
possible, will accept my amendment.

Mr. Speaker: Shri Tagamani Who
are all the hon. Members who want
to participate in the discussion on this
clause?

Shri Somani rose—

Mr. Speaker: Any other hon. Mem-
ber?. .None except Shri Somani,

Shri Tangamani: Mr. Speaker, Sir,
before I go into the clausz in detail
I would like to answer some of the
points raised by my hon. friend, Shri
Morarka. While advancing his argu-
ments in support of his amendment
No. 89......

Mr. Speakor: Why not he advance
his arguments once for all after Shri
Somani has spoken?

Shri Tangamani: Shri Somani’s
amendment is here before me and 1
can speak on that,

When this particular clause was dis-
cussed two words, namely, ‘or other-
wise’ were put in the deletion of
which will really take away the spirit
of the clause itself. With respect I
will have to submit to my hon, friend
that the Shastri Committee did consi-
der it and they did not come to the
conclusions which have been advanced
by my hon. friend, Shri Morarka. I
would refer him to paragraph 99 of
the Shastri Committee’s Report on
page 95 towards the end of which they
deal with section 250. This is what
they say:

“These provisions are not suffi-
cient and sections 247 to 250,
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which are to some extent preven-

tive, are in our opinion neces-

sary.”

As my hon. friend knows sections
247, 248 and 249 are those sections
under which inspectors are appointed
under certain circumstances. Section
250, as in the original Act, says that
where proceedings have started under
sections 247, 248 and 249 then certain
things will follow. Here, the next
sentence says:

“Section 250, as it stands, is res-
tricted to the particular situation
envisaged therein.”

The particular situation being where
an investigation has been started under
sections 247, 248 and 249, If we go
further we find that they go into the
operative clause. They say:

“It might be amended so as to
confer power on the Central Gov-
ernment in a case where a change
in the ownership of shares, a
change in the managing agency or
directorate of a company is likely
to take place which, if permitted,
would in his opinion be prejudicial
to the public interest to direct by
an order that for a specified period
of three years voting rights shall
not be exercised by the trans-
ferees of those shares, In view
of the recourse to courts allowed
by section 250 (3) no irreparable
injury is likely to be caused by
any action taken by the Govern-
ment.”

12.36 hrs,

[SHRI MULCHAND DUBE in the Chair.]

Shri Morarka: This Report confines
itself to section 250, sub-section (3).
It does not touch sub-section (1) at
all. All my speech was based on
sub-section (1).

Shri Tangamani: Actually, sub-sec-
tion (1) is more in the nature of cit-
ing instances where this particular in-
tervention will take place.
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Shri Tangamani: Please allow me to
develop that point. My understanding
of the Shastri Committee’s Report is
that it says that section 247, 248 and
249 are the sections under which cer-
tain action takes place and when that
action takes place, it will give a right
to the Central Government to proceed
in a particular way.

Shri Morarka: No. That premise is
not correct.

Shri Tangamani: The Shastri Com-
mittee says that it is restricted. So,
when you want to make it restrictive,
the words ‘or otherwise’ become abso-
lutely important.

Shri Morarka: No. You are mislead-
ing. Please excuse me.

Shri Tangamani: Please allow me
to speak.

Mr. Chairman: Please do not inter-
rupt him. Let him proceed in his
own way.

Shri Tangamani: That is my read-
ing of it. That is the understanding
that I also got when we were in the
Joint Committee. For the sake of
completeness I will also read the para-
graph to which you were also a party
in the Joint Committee.

The Joint Committee’s Report says:

“The Committee are of opinion
that the scope of sub-section (1)
of section 250 should be widened
so as to enable the Central Gov-
ernment to impose restrictions in
suitable cases although there may
not be any investigation under
sections 247, 248 or 249 of the
Act.”

So, originally as section 250 stands, it
will give jurisdiction only where in-
vestigations have starteq under sec-
tions 247, 248 and 249 and the Com-
mittee rightly felt that that jurisdic-
tion alone is not necessary. We must
have that jurisdiction extended under
certain circumstances also. That is
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why the words ‘or otherwise’ have
been put in. You may take it sui
generis. It may be that there may
be certain cases where an investiga-
tion has not started. Paragraph 64 of
our Report makes it abundantly clear.
It only supports my contention. It
says further:

“They further feel that the Cen-
tral Government should be autho-
rised to vary or rescind any order
made by it under sub-sections (1),
(3) or (4).

The Committee also feel that no
order of the Court whether interim
or final under sub-section (6)
should be made without giving the
Central Government....”

think it should be ‘others’.

—

“an opportunity of being heard.”

It has also been provided that
an order of the Central Govern-
ment shall be served on the com-
pany within fourteen days after
the making of the order.

The clause has been redrafted
accordingly.”

I think in his dissenting note, Shri
Masani has made it very clear. He has
not referred to sub-section (1) at all.
He has only referred to the other
part. In fact, he is almost opposing
the entire thing. A position like that
I can understand. Shri Masani has
rightly attacked the intervention under
section 250 restricting the transfer of
shares or the voting rights by saying
that you are interfering with the pro-
prietary rights. That position I can
understand. But having accepted that,
it is very necessary that the words ‘or
otherwise’ are included. If you are
supporting clause 79, the deletion of
the words ‘or otherwise’ will take
away the spirit of that clause. Other-
wise, my contention will be that it is
nothing but redrafting the clause,

Shri Morarka: You would excuse
me. I do not want to interrupt you,
but this is a point about which, for
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the sake of clarification, the House
must be given a clear picure. It is not
a question of whether we agree or not.
There is no philosophical disagree-
ment on this point. Sections 247, 248
and 249 give the power of investiga-
tion. If that investigation js impeded
or hindered, under section 250 the
Government has the power to put
restrictions on those shares. That is
the point. By putting the words ‘or
otherwise’, it is presumed, whether
there is an investigation or not under
sections 247, 248, or 249 or not, even
wthout an investigation, Government
can put restrictions on transfer of
shares.

Shri Morarka: My only point was..

Shri Tangamani: He has explained
it half a dozen times,

Shri Morarka: He is misleading the
House, 1 am sorry to say that.

Mr. Chairman: No, no.

Shri Tangamani: What I say will be
on record. I am only reading what
we had agreed.

Shri Morarka: So far as the Joint
Committee is concerned, I agree. I did
not understand the full implications of
it then, Did I not say that?

Shri Tangamani: The Joint Commit-
tee has said....

Shri Morarka: I again say that this
amendment had clearly....

Mr. Chairman: I feel, only one Mem-
ber can speak. Let him finish. After
that, the hon. Member can speak.

Shri Tangamani: He has spoken for
40 minutes.

Shri Morarka: I have not spokcn
like this.

Shri Tangamani: Do not expect to
speak in the same way.

Shri Morarka: Let him speak and
explain the point.
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Shri Tangamani: If he can give some
other interpretation, I will be glad to
hear. It js said here:

“The Committee are of opinion
that the scope of sub-section (1)
of section 250 shouid be widened
so as to enable the Central Gov-
ernment. to impose restrictions in
suitable cases although there may
not be any investigation under
sections 247, 248 or 249 of the
Act.”

To this sentence, my hon. friend Shri
Morarka is also a party.

Shri Morarka: Did I not say that?
What is the use of repeating it?

Shri Tangamani: He may disagree
now. But, the purpose of introducing
the words ‘or otherwise’ is, there may
also be circumstances where an in-
vestigation may not have started un-
der section 247 or 248 or 249. A
circumstance may arise so you are
entitled to impose....

Shri Morarka: Give one example
where a circumstance can arise.

Shri Tangamani: I am going to say
that it should be the duty of the Com-
pany Law Administration, although I .
congratulate them for bringing out
reports which are year by year, to
give instance after instance of this
kind of malpractices. More such in-
stances will have to be in future, That
is a submission I am going to make
later. I want the Company Law Ad-
ministration to be clothed with much
more powers and that the area should
be developed to have much more
links with the other sections of the
Commerce and Industry Ministry. That
is going to be my submission.

Dr. M. S. Aney (Nagpur): May I put
a question to the hon. Member? Does
he admit that this section was taken
from the English Act? Does that sec-
tion also contain the words ‘or other-
wise’? If not, I want to know why
they are inserting them now.

Shri Tangamani: The original section
250 was taken from the English Act
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Subsequently, we have also worked
the Indian Act. Having worked that,
a Committee went into this question
for one year and that Committee sub-
mitted a report. In that report, they
submitted that restrictive provision is
not enough and they are for expand-
ing it. Sub-section (1) is more like
a preamble. In sub-section (1) we
give extra powers in addition to in-
vestigation started under sections 247,
248 and 249. That would be my sub-
mission. Let me make my other
points,

Originally, the clause was clause 84.
The Explanation which was given to
us while this clause was introduced
was that we must render the cornering
of shares by unscrupulous persons
more difficult and for making it more
difficult, it is proposed to make it per-
missible to the Government to exer-
cise the power to impose restrictions
on voting rights relating to any trans-
fer of shares, when, in the opinion of
the Government, it is in the public in-
terest to do so. It is also considered
desirable to make a provision so as
to allow the aggrieved party to re-
present against the order and for the
revision of the order after considera-
tion of such representation. This was
the explanation which was given to
us when the Bill was introduced with
the original clause. The original
clause introduced only certain amend-
ments, keeping section 250 intact and
amending only sub-section 2, leaving
sub-section 3 and adding sub-sections
4 and 5. The new clause has more
or less recast the entire section 250.
In that, I find that sub-sections 2, 4,
5, 6, 7, and 8 are retained, except that
they are re-numbered as 2, 7, 8, 10, 11,
and 12, Sub-section (1), is also sub-
section (1) now except for the words
‘or otherwise’.

Shri Morarka: There is another
change also.

Shri Tangamani: That is the mate-
rial change.

Shri Morarka: There is another
material change also.
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Shri Tangamani: The other changes
are to sub-sections 3, 4, 5, 6 and 8.
Instead of 8 sub-sections in the origi-
nal section, we have got 12 sub-
sections.

As I have already stated, the Com-
mittee felt that the scope of section
250 (1) should be widened so as tc
enable the Central Government to im-
pose restrictions in suitable cases al-
though there may not be any investi-
gation under sections 247, 248 or 249 of
the Act. As the House is aware, these
investigations are about ownership,
investigation about information re-
garding persons having interest, or in-
vestigations regarding associateship of
the managing agent, etc. The Central
Government is now authorised to vary
or rescind any order made under sub-
sections 1, 3 and 4 The Committee
felt that no order of the court whe-
ther interim or final under sub-section
6 should be made without giving the
Central Government an opportunity of
being heard. It has also been provid-
ed that the order of the Central Gov-
ernment shall be served on the com-
pany within 14 days after the making
of the order. I have made a reference
to this already.

The Company Law Administration’s
Second Annual report makes certain
reference which I shall quote when
dealing with the other sections regard-
ing purchase of shares and one com-
pany trying to swallow another com-
pany, etc. Regarding malafide transfers
and cornering of shares also, they
have made certain pertinent observa-
tions. In the Second Annual Report
on the Working and Administration
of the Companies Act, 1956, on page
57, they say:

“The investigation into the cases
of the Mundhra group of compa-
nies brought to the surface seve-
ral important issues of company
practice.”

What they mean is many malpractices.

“But, as some of these matters
are still sub judice they cannot be
commented upon at this stage.
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“Nevertheless, they have thrown
up the question of making the pro-
visions of the law more effective
for

(a) control of spurious shares,
(b) prevention.

(c) imposing more effective
control over inter-company loans
granted on the basis of guarantee
given by persons connected with
company management whose solv-
ency is apt to be affected by such
inter-company involvements.”

They impress upon us that it is neces-
sary that shares will have to be con-
trolled in some form or other. I was
really interested to hear how shares
are managed when I listened to the
hon, Member the other day. He was
telling us about the various instances
of corporate raiders, how they raid
these companies, how they corner
shares etc. It is for preventing such
evils that certain measures are adopt-
ed. I do not say that the measures
that we have adopted are fool-proof,
but this is an attempt in the right
direction.

As I was saying in the beginning,
after the Companies Act of 1956 came
into operation, we did realise that
there were certain difficulties in its
actual working. For finding out the
difficulties and for making suggestions
to amend the Act, a committee had
to be set up under the chairmanship
of Shri Viswanatha Sastri. The
Sastri Report, I believe, is more
interesting to read now when we know
of the several malpractices to which
attention has been drawn as a result
of the Mundhra deal, as they have
been visualised directly or indirectly
in the Sastri Report also. The way
Shri Morarka is nodding, I think he
agrees with me.

I want the company law administra-
tion not to give stereotyped reports,
but to go into the many issues which
were raised in the Joint Committee
and which have also been raised in
this House about the malpractices
which have taken place, because that
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is the organisation which has rich
material and can supply us with it
also. The entire question of com-
merce and industry gyrates round this
company law administration today,
and if this administration functions
properly and supplies the Ministry
with the right kind of material, it will
not only develop commerce ang in-
dustry but also help us to proceed
more and more towards the imple-
mentation of the Industrial Policy Re-
solution. Though it is is not within my
domain to say how it should be reorga-
nised, I suggest that officers of the
company law administration should
visit important centres and see how
these corporate raiders, if any, are
operating.

Representations have been received
by us from small companies, com-
panies which have to get permission
because their paid-up capital has
just gone beyond the optimum mini-
mum which has been announced.
They are not in a position to supply
the necessary particulars as and when
necessary, and they are being penal-
ised. So, the procedure must be
much more simplified. The big com-
panies, with their legal advisers and
experts, can not only comply with
the requirements, but also act in
subtle ways not discernible even to
the company law administration. But
the small companies that are being
floated must be helped, and for that
I think if a handbook is issued giv-
ing them at a glance the things to be
done, it will be very useful.

2600

The original amendment of sub-
section (2) was much more compre-
hensive, there was more life in it
than in the present one. Though it
has been watered down, because we
do not want genuine transfers to be
styled as malicious cornering of
shares, and gives a clear opportunity
for the affecteq persons to engage in
malpractices, I do submit that after
Clause 70, this is one of the most
useful clauses which has emerged
from the Joint Committee, and the
Joint Committee’s recommendation to
amend section 250 by this clause 79
is commendable.
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In passing, I would like to men-
tion that I do not support the amend-
ment of Shri Masani, Amendment No.
13, which seeks to take away the
powers of the Government and in-
vest them in the hands of the share-
ho'ders. It is more in the nature of
a substitute motion.

I am also not able to understand
Amendment No. 98 of Shri Somani.
The new section 250(1) proposed in
Clause 79 reads as under:

“Where it appears to the Cen-
tral Government, whether in con-
nection with any investigation
under section 247, 248 or 249 or
otherwise, that there is good rea-
son to find out the relevant facts
about any shares (whether issued
or to be issued) and the Central
Government is of the opinion that
such facts cannot be found out
unless the restrictions specified in
sub-section (2) are imposed, the
Central Government may, by
order, direct that the shares shall
be subject to the restrictions im-
posed by sub-section (2) for such
period not exceeding three years
as may be specified in the order.”

To this Shri Somani wants to add the
following proviso:

‘“Provideq that the Central
Government shall not take any
action in pursuance of this sub-
section if the compa-y in general
meeting so decides by a resolu-
tion passed by a two-thirds majo-
rity.”

I am not able to make out how this
fits in with the original clause. How
can we take away the powers given
under sections 247 to 249 by a reso-
lution passed by two-third majority?
Perhaps his intention is that where
in a genuine case, the majority of the
shareholders of a company are in a
vosition to say in their general meet-
ing that the transfer is not mala fide,
this should not apply, but that is not
clear by the wording of his amend-
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ment. Anyway, I will be happy to
listen to him.

I once again commend the Clause
for acceptance as it is. The amend-
ments of Shri Masani and Shri
Morarka may be rejected.

Shri Somani (Dausa): As has al-
ready been pointed out, this Clause
is of a rather drastic nature.

The fundamental principle of
company law is that the affairs of a
company should be carried on ac-
cording to the wishes of the majority
of its shareholders. This Clause
seeks to encroach upon the legitimate
rights of the majority of the share-
holders.

I am aware of the cases of specu-
lators, those who engage in cornering
activities and take over control of
companies. I am also aware of cases
where the management has very lit--
tle stake in the shareholding of <‘he
company. I think it should be the
policy of the Government in the in-
terests of the development of the
corporate sector that everything
should be done to encourage those
in charge of management to have a
substantial stake in the shareholding
of the company. Absolutely no pro-
tection is called for in the case of
those who have got 50 per cent or
more holding in the company’s shares,
i.e. for those in charge of manage-
ment who have a substantial majo-
rity in the shares of the company
concerned. They are quite compe-
tent to take care of themselves. The
entire idea in this clause is one of
protecting the interests of those who
are in charge of the management of
a company, but who have no sub-
stantial stake in the shareholding of
the company, who may be holding
only a very nominal stake in the
affairs of the company, that is, who
may be holding only 10 per cent or
15 per cent or 20 per cent only of
the shareholding of the company, and
who, when certain groups or certain
parties are able to secure a major
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portion of the shares which are float-
ing in the market, do seek protection
from Government saying that their
rights of management should not be
affected by those who have secured
the majority shareholding in the
company.

13 hrs.

What my amendment seeks to cla-
rify is that when any company pas-
ses a resolution at its general meet-
ing by a two-thirds majority, then,
no action, even of an investigating
nature is called for, and the matter
ends there. The majority of the
shareholders by a two-thirds majo-
rity decide on a certain course of
action, and it should not then be
open to Government to challenge that
action or to come in the way of those
who by a two-thirds majority have
decided on a particular course of ac-
tion for the management of the com-
pany.

I am prepared to give many in-
stances of important companies where
those who have been ho!ding a two-
thirds majority or even 75 per cent
of the sharholding of the company
have waited patiently for years and
years either on their own voluntary
decision or because of various nego-
tiations which they had carried on
with those who were in charge of
the management or because of vari-
ous other factors. As soon as a
change of management was brought
about, the facts prove that there had
been a substantial improvement in
the working of those companies. The
shareholders have benefited, and the
national economy has also benefited
as a result of the change-over of
management. So, there are a num-
ber of cases of very important com-
panies where those in charge of
management had very little stake,
and did not bother at all because
their stake was so little, and yet,
those who were holding a very sub-
stantial portion of the shareholding
bad to wait for a number of years.
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So, my submission is that even
without any restrictions by Govern-
ment, the change-over of management
is not a smooth affair. It is not just
an easy walk-over. It is not as if
those who have got the majority
shares just get into the management.
There are various litigations, and
there are various other ways by
which those who are in charge of the
management try to lengthen the pro-
cess by which a change-over in the
management can be effected. The
instance of Mr. Mundhra was given,
but so far as Mr. Mundhra’s dealings
were concerned, they were not in the
nature of ‘corporate raiders’, about
which Shri Morarka explained the:
other day in quite good detail. So
far as I know, he had direct negotia-
tions with those who were holding
the majority shares in these compa-
nies, and he was able to negotiate
purely on a voluntary basis, to take
the majority shareholdings from those
who were holding them; and, natu-
rally, once there is a voluntary
arrangement between those who are-
in charge of management and the
party that seeks to buy those shares,
this clause does not come in, and
Government do not come in, and
there is a simple transfer of manage-
ment. So, so far as the Mundhra
affair is concerned, the majority of
his dealings did arise out of his direct
negotiations with those who were in
charge of those companies; he hardly
secured his majority by the market
operations. :

The point that I am submitting to-
Government is that so far as the nor-
mal process of change-over of man-
agement is concerned, if any manag-
ing agency house or if those who are
in charge of management choose to
continue their management on the
basis of a very insignificant stake in
the company, then, naturally, Gov-
ernment should not go out of their
way to encourage the tendency on
the part of the management holding
a very minor portion of the share-
holdings to stick to the management
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and continue to be protected by Gov-
ernment in case at any stage they are
faced by a group holding a major
portion of the company’s shares.

Nevertheless, I do recognise that
there may be certain occasions where
such action may be called for. Shri
Morarka himself admitted that so
far as India was concerned, the evil
was not on a very big scale. But
there may be a few rare cases where
some action may be called for, and
where in the interests of the sound
management of the company or the
shareholders or in the interests of the
national economy, it may not be de-
sirable that some speculator or some-
body with ulterior motives, who may
have been able to control a majority
of the shareholding either by his
direct investment or by some other
questionable methods, should get in-
to the management. In such excep-
tional cases, certainly, by all means,
but subject to certain safeguards,
Government may protect the manage-
ment from being passed over in such
a state of affairs. But my submission
is that in the normal course, Gov-
ernment should not at all come to
the rescue of those who continue to
have very little stake in the affairs
or in the shareholdings of the com-
pany, and it should be the responsi-
bility of those who are in charge of
the management either directly or
indirectly to manage to have a majo-
rity percentage of the shares wunder
their control. If any management
chooses not to be prudent enough to
take care of that majority control,
then, that management need not ex-
pect protection from Government
under this clause, so long as the other
factors are equal.

But, as I said, in a very few rare
cases, where such contingencies may
arise, and where the Company Law
Administration may feel it necessary
to protect the interests of the com-
pany, then, some action may be cal-
led for. But, here again, ag I have
said in my amendment, if the share-
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holders, by a very overwhelming
majority decide that the change of
management should take place, then
I do not see any justification on the
part of Government to again inter-
vene.

As a matter of fact, I have come
across one or two cases, where the
Company Law Administration came
in the way of the change-over of
management, but, later on, either due
to voluntary arrangements or due to
other factors, there was a compromise,
and the change-over was made. The
subsequent working of those compa-
nies has shown a very substantial im-
provement in their working. Thus, the
apprehensions of the Company Law
Administration that the change-over
in management would adversely affect
the affairs of the company did not
materia'ise. On the other hand, as I
said, the working of the company has
shown that the change-over has been
quite desirable and has acted in the
interests of the shareholders.

My submission and my complaint is
that in a majority of cases, it is those
who have been holding a major por-
tion of the company’s shares, who have
suffereq for long periods, before they
have been allowed to take control of
the company’s affairs, to which they
are legitimately entitled. If certain
persons are holding a major portion of
the company’s shares, and they want
to exercise their rights in a legitimate
manner, ] see absolutely no reason why
they should be deprived of their legi-
timate rights. Of course, it is quite
natural that those who are in charge
of management and who have very
little stake in the company will feel
aggrieved, if they are faced by some
group holding the major portion, and
naturally, they would seek the pro-
tection of the Company Law Depart-
ment under this clause. But my ap-
peal to Government is that the action
under this clause should be taken only
after a very thorough scrutiny, and
after satisfying themselves that the
circumstances of change-over are such
that, or the alternative party holding
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the major portion of the company’s
shares is of such a character that in-
tervention by Government is absolute-
ly necessary. In the ordinary course,
1 would very strongly plead with Gov-
ernment that the power under this
clause should not be exercised. I woula
also emphasise once again that when
the shareholders by a very overwhelm-
ing majority decide in favour of a
change-over of management, then, the
Company Law Department should not
come in the way of the decision of the
sharcholders being carried out, unless
there are circumstances of any excep-
tional or compelling nature. In ths
ordirary course of circumstances, <ira-
ply Pecause somebody has made an
appeal to the Company Law Adminis-
tration seeking protection against ths
wishes of the majority being carried
out, the Company Law Administratioa
should not take action under his
clause. This matter requires very
deep thinking. I would also plead with
the hon. Minister to analyse the cases
of companies where the managemeat
has changed hands during the last few
years. So far as my reading of the
situation goes. those who “ave beec
holding majority shares have had to
suffer a lot, and they have had to wait
for years and years before they could
take charge of the management, to
which they were legitimateiy entitled;
they had to negotiate for it, they had
to fight litigation and so on and they
had to face various other obstacles
that were put in their way. But, ulii-
mately, when they took over charge
of the company’s affairs, they did show
a remarkably better result than was
pessible with the previous manage-
ment.

I therefore plead that this clause
requires a lot of re-thinking. Action
should be taken only in very rare and
exceptional cases. In the ordinary
course, it should be the policy of the
Company Law Administration not to
go into the case of a change-over of
management where the shareholders
are legitimately entitled to exercise
their majority rights.
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The Minister of Commerce (Shri
Kanungo) I am grateful to Shri
Morarka for the very thorough analy-
sis of the implications of the clause,
as it stands today. The very reasons
which he has advanced for some con-
trol to prevent what they call corner-
ing or take-over operations convince
me that the powers which have been
provided in this clause are not too
drastic.

As Shri Morarka has rightly pointed
out, the words ‘or otherwise’ are the
bone of contention. In fact, broadly
speaking, these are the words which
have been added to the clause; of
course, there has been addition of other
sub-clauses also. But the point is that
sub-clause (2) where, as he hag point-
ed out, drastic powers are there, inter-
fering with the proprietorship of nego-
tiable instruments like shares, has
been there not only in the Act of
1956, but in the UK. also. What was
the reason for putting in ‘or other-
wise’ which certainly gave much
wider scope to the clause as it stood?
It will be realised that the section,
as it stands, can come into operation
only when sections 247-249 have been
brought into operation, not otherwise.
Sections 247—249 deal with investiga-
tions to find out the ownership of
shares. The reason why this wider
power has been taken is that in some
cases it would take a considerable
length of time even when under sec-
tions 247—249 similar powers pro-
vided are exercised to find out the
actual ownership of the shares of a
company. It may take a very very
long time. But apart from that, even
before any action can be contemplat-
ed or taken under section 247, the
mischief might have been done.

It is conceivable, and it is a fact
also—it has happened in other count-
ries; it has happened in India also—
that the cornering operations can be
carried on in a very short time. With-
out mentioning names, I can say that
the shares of a particular company, a
large company, were cornered and
acquired through the operation of 24
companies and firms within the course
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of a couple of days or about that
time. Of course, it can be said that
such cases are rare, but I would draw
the attention of the House to the fact
that this type of operation, which my
hon. friend, Shri Morarka, has charac-
terised as ‘corporate raiding'—a very
apt phraseology—has been rampant in
other countries, more so in ours.
That is why at the present moment,
the law being what it is in UK, the
Government there have thought it
wise to appoint a Commission to con-
sider revision of the law. Of course.
their terms of reference are much
wider; they will go into various as-
pects of the law of their country as
it stands. But it is common know-
ledge from reports in the Press that
the urgency of such an investigation
for the possibility of changing the
law was because of operations of this

type.

Regarding the apprehensions which
were mentioned by Shri Somani, that
these powers would enable the
management which has the support of
a minority of shareholders, to conti-
nue as against the wishes of the
majority, it is true that such a situa-
tion can be envisaged. But I would
humbly submit that sombeody has got
to be the judge of the circumstances.

Shri M. R. Masani (Ranchi East):
The courts are there.

Shri Morarka: The provision re-
garding courts is there.

Shri Kanungo: This is merely an
interim power. What I am trying
to make out is that it is not neces-
sarily the wish of a majority which is
in the public interest; there may be a
genuine change of shareholding of a
company in the normal course where,
I feel, the wishes of the majority have
got to prevail. But hon. Members
will appreciate that the whole struc-
ture of this particular clause is meant
to prevent unholy and unfair condi-
tions which may arise in this sense
that where the acquisition of a majo-
rity of shares in a company is not with
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the bona fide intention of acquiring
those shares but with the ulterior
motive of cornering or taking them
over, it certainly is not desirable. It
is possible, as has been argued by Shri
Somani and others, that by negotia-
tions and arrangements there can be
amalgamations or joining up of several
companies by transfer of shares for
the bona fide purpose of furtherance
of better operations.

But these factors are such that
there must be somebody to judge and
differentiate between mala fides and
bona fides. I certainly agree with
Shri Masani that the court is the
organ which should judge this. This
clause exactly provides that the courts
will decide it. All that it does is the
taking of preventive measures by
Government for a limited period of
time. These limited powers are also
subject to alteration and modification
by courts. In other words, whatever
action Government takes is subject to
a review by the courts. But quick
action is necessary because, after all,
when the mischief is done, it cannot
be undone. That is what is happen-
ing. Those powers under the various
sections about management, 409 and
others, are held up for a certain time.
But the beneficial interests of these
shareg passing out to the marauders—
as my hon. friend Shri Morarka said—
this is a telling word—is there, They
will have the fruits of their robbery.
They cannot be deprive of that. Even
here, in this clause. what is attempted
to be done is that for a period of
years they may not be able to enjoy
the fruits of their robbery. Certainly,
it is limiting the full proprietary
rights of shar<holders. But, it is done
in the larger interests of the com-
pany itself and of the public.

Shri Naushir Bharucha (Khandesh
East): The right shares,

Shri Kanungo: This again raises the
question of right shares and bonus
shares. It is asked why, during the
period of freezing, a shareholder
should be deprived of properties
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which he otherwise could have got.
(Interruption). This is meant to pre-
vent marauders from attempting it.
It is quite possible that, in the process,
some genuine persons might be hit.
It is not inconceivable. But you can-
not make exceptions. In any case, for
all practical purposes, as far as I can
see, under such circumstances no com-
pany is likely to issue what you call
right shares and bonus shares. The
issue of right shares and bonus shares
is also governed by other provisions
of law where sanction has got to be
obtained. And, it is inconceivable
that Government will agree to the
issue of right shares and bonus shares
where the provisions of this section
have come into operation.

Shri Naushir Bharucha: But the
frozen shares might belong to a differ-
ent company altogther and that com-
pany will not be prevented from
issuing right shares; and at the end of
three years Government would find
that the party whose shares have been
frozen has nothing and that party has
been deprived of the right.

13.24 hrs,
[MR. DEPUTY-SPEAKER in the Chair]

Shri Kanungo: That is what I said.
There might be some chances of mis-
calculation. But, broadly speaking,
such a contingency is not likely to
arise. The provisions of this clause
have been purposely made deterrent
so that the tendency for cornering
and take-overs may be reduced to the
minimum,

Shri Naushir Bharucha: But you
are deterrent in striking the innocent
party,

Shri Kanungo: I have mentioned
that it might be conceivable. I am
not sure; I have not gone into the
details. But, I consider the chances
are infinitesimal because the right
shares and the bonus shares can be
issued without reference to another
company with the sanction of Govern-
ment. I have tried to explain, as far
as I could that these powers have
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been taken for the limited purpose of

preventing the widespread practice of

taking-over.

I, certainly, do not agree with my
hon. friend, Shri Somani that as a
result of the taking-over bids and
various other means of piractical ac-
tion, companies changing hands have
shown better results. I claim to have
a certain knowledge of the textile in-
dustry. I believe that such opera-
tions, apparently showing higher pro-
fits, as Shri Somani claims that the
take-over bids have resulted in show-
ing better profits, have resuited in
complete ruining of the assets of the
companies. I know of several such
cases.

I am grateful to Shri Masani for
the amendments which he has suggest-
ed do not object to the structure and
the purpose of the clause but are
based upon his philosophy to which I
do not, certainly, subscribe. He is
consistent in that there should be the
least interference by outside authority
in the matter of corporations and it
should be left to the shareholders to
take care of themselves. But, I do
not agree that there is any merit in
these operations of take-over bids or
whatever they might be. In any case,
there is enough protection for genuine
amalgamation and genuine coming to-
gether to get through. Even though
these provisions are there, I am not
sure that ingenuity of the class of
people which my hon. friend, Shri
Morarka mentioned, will not find
ways and means of getting over them.

I am sorry I am not able to accept
any of the amendments. I submit
that this clause, as passed by the
Joint Committee, may be accepted.

Mr. Deputy-Speaker: I will put
amendment No. 13 of Shri Masani to
the vote.

Amendment No. 13 was put and
negatived,

Mr. Deputy-Speaker: I will now put
amendment No. 89 of Shri Morarka.

Amendment No. 89 was put and
negatived.



2613 Companies

Mr. Deputy-Speaker: Can I put all
the amendments of Shri Bharucha to-
gether?

Shri Naushir Bharucha: Yes, Sir.

Mr. Deputy-Speaker: Then, I will
put amendments 65 to 68 to the House.

Amendments Nos. 65 to 68 were put
and negatived.

Mr. Deputy-Speaker: There is
amendment No. 98 of Shri Somani.

Shri Somani: I do not press it, Sir.
Mr. Deputy-Speaker: Has the hon.

Member leave of the House to with-
draw his amendment?

Amendment No. 98 was, by leave,
withdrawn.

Mr. Deputy-Speaker: Amendments
Nos. 90 and 91.

Shri Nathwani: I do not press them,
Sir.

Mr. Deputy-Speaker: Has the hon.
Member leave of the House to with-
draw these amendments?

The amendments were, by leave,
withdrawn.

Mr, Deputy-Speaker: 1 wil now put
the clause to vote.

The question is:

“That clause 79 stand part of the
Bill.”

The motion was adopted.

Clause 79 was added to the Bill.

Clauses 80 to 97

Mr. Deputy-Speaker: Clauses 80 to
97.

Shri Kanungo: Clause 98 has to be
taken separately; it may be taken at
the end of all these clauses.
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Shri Tangamani: Three hours were
allotted for clauses 80 to 98; and we
expected that most of the time will be
taken up by clause 98—practically the
whole of it. So, the 3 hours reserved
for clauses 80 to 98 may be retained
for clause 98.

Mr. Deputy-Speaker: It goes with-
out saying.

Shri M. R, Masani: May 1 draw
your attention to the fact that my
amendment No. 1, for adding new
clause 5A, was also held over to be
taken up along with clause 98? So, it
may be held over along with clause 98.

Mr. Deputy-Speaker: That would
also have time out of the 3 hours for

which Shri Tangamani is so anxious.
I will now put clauses 80 to 97 to vote.

The question is:

“That clauses 80 to 97 stand part
of the Bill.”

The motion was adopted.

Clauses 80 to 97 were added to the
Bill.

Mr. Deputy-Speaker:
group is clauses 99 to 147.

The next

Shri Naushir Bharucha: We are
moving very rapidly and there may
not be many amendments. I do not
know whether it is possible to take up
clause by clause so that if anybody
wants to speak in any particular class,
he may speak.

Mr. Deputy-Speaker: We are taking
them, clause by clause. We shall first
take up clause 99 in this group of
clauses—99 to 147. There are some
amendments. Are they moved?

Shri M. R. Masani: I Would like to
move my amendments Nos. 15. 16 and
17.

Shri Tangamani: I would like to
move my amendment No. 107.
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Mr. Deputy-Speaker: There is one
more amendment No. 54. It is not
moved.

Shri M. R. Masani: I beg to move:
Page 53,—
for line 25, substitute—

‘“agent for any area for the first
time for a term exceeding ten
years at a time”. (15).

Page 54, line 29,—

for ‘“three years” substitute
“one year”. (16).

Pages 54 to 56,—

omit lines 33 to 42, 1 to 42 and
1 to 30 respectively. (17).

Mr. Deputy-Speaker, this is yet one
more clause which in its present form
is objectionable and it will do great
harm if adopted in its present form.
During the discussion on the last two
clauses, we have seen a peculiar phe-
nomenon whereby amendments have
been moved from various parts of the
House but in spite of the fact that
almost all speakers have backed them
there has been no attempt on the part
of the Government to accept modifica-
tions which may improve the Bill. In
fact, the only support that has come
to Government has been from the
Communist Benches and in the Minis-
ter’s place I at least would find it
very embrassing.

Now, Sir, this clause 99 was an
eleventh hour after-thought which
came up in the Joint Committee—to
interfere with the appointment of sole
selling agents. Sales is part of an
organisation and is an integral part of
management and you cannot tamper
with it any more than you can tamper
with any other part like industrial
engineering or personnel management
or the genera] management of a com-
pany, without doing great harm to
the integrity ard the organic unity of
the management. This clause gives
the Government power indirectly to
veto the appointment of a sole selling
agent: it does not give them power
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directly. It gives power to dictate the
terms on which the selling agent
should be appointed. I can very well
conceive that this discretion to dictate
the terms or write the contract on be-
half of the company for a sole selling
agent may be misused ag a bargain-
ing lever to exercise a veto on the
appointment of a particular selling
agent. To be quite frank, the depart-
ment may say: so long as you insist
upon appointing A, our conditions will
be very difficult to satisfy; if you ap-
point B we shall be very reasonable.
1 do not want to suggest nor do I say
that I doubt the honesty of those who
are in charge of our Company Law
Administration. As I have said
before—and I repeat—we are legislat-
ing for all kinds of people—good
businessmen and bad businessmen,
honest officials and dishonest officials.
We cannot assume dishonesty on the
part of businessmen and universal
honesty on the part of the officers of
the Government. They came from
the same strata of society; one society;
one brother is an officer and the other
is in business. The tendency of legis-
lation to assume that the man in
business is dishonest while the brother
in Government is honest takes no ac-
count of the realities of human nature
and human society. Again, the phrase
“prejudicial to the interest of the
company” is so wide that almost any-
thing can be brought within it.

Now, Sir, by my first amendment
the amended clause would read as
follows:

“No company shall, after the
commencement of the Companies
(Amendment) Act, 1960, appoint a
sole selling agent for any area for
the first time for a term exceeding
ten years at a time.”

That is to say, only the appointment
of a new selling agent would be ban-
ned, not the continuation of a selling
agent now in office. The other
change in that clause would be that
I have substituted ‘ten years’ at a
time instead of ‘five years’ at a time.
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In the amended form, I have circums-
cribed this clause so that it may not
do much harm. In itg present form
I think it is a completely unjustified
interference with the normal func-
tioning of companies.

Sub-clause (4) speakg about the
attempt to prevent the existing manag-
ing agent leaving his managing agency
and later being appointed the sole
selling agent. In itself there is noth-
ing wrong in that transaction. But it
is suspected that the managing agent
would misuse his present hold over
the company. If that is the case—it
could be so—I would think that ome
year interval or cooling off period
between the handling over of the
managing agency and the entering
into office of the selling agent under
the new agreement would be enough
for that influence to be removed. I
do not see any need for as long a
period ags three years. My second
amendment seeks to reduce this
period from three to one year,

My third amendment ig for the
deletion of sub-clauses 5 to 8. This
would take away the very extensive
power of writing the contract for the
company to which I had referred ear-
lier and only the veto power would
remain and the administration of
the day would not be given very wide
powers to write the contract for the
company.

These are my three amendments.
They are modest in mature and try
to limit the mischief of this clause and
I, therefore, move them.

Shri Tangamani: Mr. Deputy-Spea-
ker; I beg to move:

Page 53,—
for lines 23 to 29, substitute

“(1) No company .hall, after the
commencement of the Companies
(Amendment) Act, 1960, appoint
a sole selling agent for any area
for a term exceeding three years
at a time.” (107).
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Before I come to my amendment, I
would like to say that although the
restriction that ig to be imposed upon
the sole selling agent after the com-
ing into force of the 1956 Act has
been felt, the Joint Committee has, to
some extent, watered down the origi-
nal provision jntroduced here. I have
also made a reference to this in my
dissenting note, Originally, that
clause was numbered 104. This prac-
tice of a managing agent resigning
and then seeking appointment as a sole
selling agent and getting that appoint-
ment wag not to be encouraged.

In the Joint Committee, Sir, some of
the witnesses referred to this, that be-
cause of the restriction that has been
imposed upon the remuneration of the
managing agency by fixing a ceiling
on the managing agency commission
many managing agents were going in
as sole selling agents. They said that
this Act hag more or less driven them
into the field of sole selling agents.
There is also a reference to this in the
second report of the Company Law
Administration for the year ending
1958. On page 55 of that report it is
said: Bl

“It was reported to the Govern-

ment that in some cases managing
agentg of some companies or their
associates resigned from office and
became sole agents of the same
companies in order to earn a
higher remuneration than was ad-
missible to them under the Com-
panies Act, 1956. This was ap-
parently done to avoid the neces-
sity of obtaining prior permis-
sion »

So this practice of the managing
agents resigning and taking up the job
of sole selling agents was noticed by
the Company Law Administration.
Therefore, it was felt that there must
be a complete ban on the managing
agents taking up the position of sole
selling agents for three years. That
has been made clear in the Sastri
Committee Report. Paragraph 17 on



2619 Companies
page 115 of the Sastri Committee
Report says towards the end:

“A provision might accordingly
be made in section 294 that no
managing agent who has resigned
his managing agency shall directly
or indirectly, either by him.elf or
th.ough an association with others,
take or acquire any interest in
the sole selling agency of the pro-
ducts of the company of which he
was a managing agent for a period
of three years from the date of
hig resignation.” .

This is categorical enough. I do not
want to read the actual clauses. The
ciiuse, as it has emerged from the
Joint Committee, says that a managing
agent who has resigned for the pur-
puse of getting bigger remuneration
<an with the approva] of the Govern-
ment operate as the sole selling agent.
So to ithat extent it has been watered
dowa., My purpose in voicing this is
to point out that the original intention
of the Sastri Committee and the in-
tention of the original Bill which was
moved in this House should be car-
tied out and only in exceptional and
extra-ordinary circumstances such a
step should be provided.

Sir, the purpose of this amending
Bill is something different. The origi-
nal section 294 regulates the appoint-
ment of bodies corporate as managing
agents, I believe. The changes sug-
gested to this section 294 are designed
to regulate the appointment of for-
mer managing agents of companies or
their associate as sole selling agents
of the same company. It is proposed
that no sole selling agent should be
appointed for a period exceeding five
years. Another thing is, when the sole
selling agent is a firm or a body cor-
Pporate the term of office etc. is already
regulated by section 204 of the Act.
‘Where it is an individual, there is no
express provision in the Act regarding
his term of office. That is why we in
the Committee felt that section 294
should regulate his terms of office.
Therefore, by this amending clause 99

1394 (Ai) LSD.—6
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which seeks to amend sec.ion 294 we
are providing not only for ‘hose
managing agencies which are firms or
bodies corporate but also for indivi-
duals. Thereby we are making it
much more complete and comprehen-
sive. But, as I have already stated,
this watering down of the three-year
period by allowing approval by the
Government is not a welcome thing.
It is definitely a departure from the
Bastri Committee Report.

Now, under thig amending Bill the
Government have taken power to call
for information from the company
regarding the terms, and if the terms
are found to be not in the interests of
the company or the terms are found
to be such that no normal business
concern will accept them the Govern-
ment have got the power to vary
them—I believe, that is what is stated
in the amending clause where it is
said: “whether or not such terms and
conditions are prejudicial to the inte-
rests of the company;”. There is also
the other mischief which is likely to
arise and which is sought to be cured
by saying “where there are made sel-
ling agents than one in more than one
area or in the same area”. Although
there may be diffierent selling agents
in name, in fact there may be only
one selling agent. That aspect also is
now covered by this new amending
Bill, which is a very welcome thing.

Shri Masani wants by his amend-
ment that the period of five years
should be increased to ten years.
Five years or even less is not a very
serious matter. I wanted to say that
even five vears in the first instance is
a long period. They are given powers
to extend the period. If there is a
good managing agent or a good sole
selling agent who is after the interests
of the company and is really promot-
ing the interests of the company, no
one shall deny extension of the period
to him. That is why I have suggested
in my amendment that instead of five
years three years would meet the ends
of justice. Shri Masani wants an in-
definite period. But three years 1



2621 Companies

[Shri Tangamani]

thought was more normal and more
reasonable than a five year period.
In the original Act, of course, the
period is five years. Though I may
not seriously oppose this, I would like
the Government to consider whether
when they have taken away the ban
on these managing agents taking up
posts as sole selling agents at least in
the appointment of managing agents
this period can be reduced to three
years.

Again, in section 294, sub-sections
(1) and (2) are now replaced by this
new amending clause whereby sub-
section (3) is retained as it is and
after sub-section (3) sub-sections (4)
and (5) are added. So the new sec-
tion 294 as it stands now will have
five sub-sections instead of three sub-
sections. From the dissenting notes of
some of my hon. friends like Shri
Masani and Shri Chinai I find that
what they think is, when once a parti-
cular selling agent sole or otherwise
has been appointed and the remunera-
tion and terms and conditions have
been approved by the company at the
general meeting it is not proper for
the Government to interfere. That is
the spirit of the dissenting notes that
they have given. But the point made
by the witnesses before the Joint
Committee is abundantly clear, that
the managing agents are now becoming
sole selling agents because the present
managing agency is not remunerative.
So once the people are avoiding be-
coming managing agent; and are
going in as sole selling agents for the
purpose of getting better remunera-
tion, then there must be some check.
It is on their own that they are be-
coming sole selling agents. Many sel-
ling agents have now come into exist-
ence because of the restriction imposed
by the 1956 Act. It is, therefore, neces-
sary that there must be some power
which will control the remuneration
and terms and conditions of these ap-
pointments of selling agents.

Sir, I once again submit that al-
though the general restriction is there
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in the 1956 Act, this watering down
of the three-year period by adding the
words “with the approval of the Gov-
ernment”, you have not really carried
out fully the intention of the Sastri
Committee Report. In the other case,
in the case of appointment in the first
instance, if it is for a period of three
years there will be a greater control
over the selling agents and there will
also be a greater confidence in the
minds of the shareholders. With these
observations, I support elause 99 sub-
ject to the amendments which I have
just moved. ’

Shri Naushir Bharucha: Mr. Deputy-
Speaker, Sir, one has been noticing all
through these discussiong an attempt,
on the one hand, io water down the
provisions of the Bill as it has emerg-
ed from the Joint Committee and, on
the other hand, to make the provisions
more stringent. Rightly or wrongly,
the Government has taken the credit
that it has struck the middle path.
Here also, the same is the positicn: on
the one hand, Shri Masani is not satis-
fied with the five year period,—the
time-limit,—and on the other hand,
Shri Tangamani wants the period to be
restricted to three years.

In the first place, so far as the pur-
poses of the clause is concerned, 1
think it was the tactics of the sole
selling agent which really brought
about major changes and gave an im-
petus to the movement for the reform
of the company law. After the manag-
ing agencies were abolished, so many
managing agents simply put on the
cloak of sole selling agents that they
were able, not only to circumvent the
provisions of the Act but they actually
made profits with lesser work, and
that thing has been condemned. There-
fore, this is the basic clause which
has got to be accepted by the House
unless we are prepared to give the
go-by to other clauses regarding maxi-
mum managerial = remuneration and
appointment of only one category of
managing personnel as we have done
under. section 197A. Unless we. are



2623 Companies

prepared to give a go-by to those sec-
tions, which will make the whole Bill
again ridiculous, this type of clause has
got to be accepted because the device
of sole selling agency was one big
loophole which we did not foresee in-
1956 and now it has got to be properly
blocked.

I-do not agree with Shri Masani’s
principle that the ctmpanies have a
sort of divine right to manage their
affairs in the way they like and that-
the .Government should not intervene
in their affairs. I do not believe that
the - autonomy of the companies can-

go to such an extent that it.can tor- .

pedo some other clauses by giving the
sole sell ng agents any amount of bene-
fit. .But the actual, practical difficulty
may arise this way.. For instance, on
page 54 of the Bill, we have got sub-
section 5(a) which runs as follows:

“Where a company has a sole
selling agent (by whatever name
called) for an area and it appears
to the Central Government that
there is good reason so %o do, the
Cen'ral Guvernment may require
the company to furnish to it such
information regarding the terms
and condit.ons of the appointment
of the sole selling agent as it con-
siders necessary for the purpose
of determining whether or not
such terms and conditions are pre-
judicial to the interests c¢f the
company.”

A clause of this character is very
necessary. But it will also apply to
petty footling sole selling agents who
may be appointed for taluks or d's-
tricts. There are thousands of com-
panies; but there are also 250 districts
or so in India. So, if various com-
panies appoint sole selling agents for
various districts, they w1l be covered
by this clause because there are sole
selling agents “for an area”. How is
the Government to determine that the
terms and conditions of contract of the
fqotl.ing sole selling agents are preju-
Qlcial or not? My hon. friend, the Min-
ister in charge, may say that if we do
net put in for the entire country minus
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a district. Therefore, I suggest that

some via media should be struck with-

out changing the language of the Bill.

I am of the opinion that this clause
is not intended to cover those footling
sole selling agents, and even if the
Government attempted to do so, the
work that the Company Law Adminis-
tration would have to do will be so
vast and voluminous that practically
the Company Law Administration will
fail in the task. I suggest that the
Government should issue departmental
instructions to the Company Law Ad-
ministration that as a matter of ad-
ministrative pol'cy, the sole selling
agents for such areas, as a district or
two districts or whatever unit of area
the Minister might think fit, may be
left to be appointed as companies de-
sire in such areas. Unless some $uch
thing is done, and a practical via
media is struck, I am afraid that in
the first place the wcrk of various com-
panies even with regard to the appoint-
ment of petty sole selling agents
would be affected. I am not sure that
such applications, when they come in
such large numbers as a result of
these amendments to this clause, would
be so very expeditiously dealt with.
They mght take anything between
three ‘o six months as and when the
work-load increases. Therefore, I
think there is some justification in the
ccmplaint that the appointment of sole
selling agents of a very petty type
would also be held up and no company
can funciion unless it promptly
appoints sole selling agents in the
place of those who are required to re-
sign as a result of this part'cular sec-
tion coming into force. I say so be-
cause it should be appreciated that sub-
secti-n (4) will apply to all types of
sole selling agents irrespective of their
being sole selling agents for a district
or a State or the entire country.
Therefore, I th'nk that some sort of
working arrangement will have to be
made and resorted tc, and I feel that
the only way that we can get out' of
this difficulty is for the hon. Minister
to issue directives to the Company Law
Administration that in matters of sole
selling agents affecting a district - or
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two, this proviso should not be enforc-
ed at all.

With regard to the cther clauses, I
may say this. My hon. friend, Shri
Masani, complained that the Govern-
ment is assuming too much power. The
trouble is that either you assume suffi-
cient power or you leave a loophole.
For instance, it is open to a company
which desires to circumvent the pro-
visions of this section to appoint two
or three selling agents—one being a
favourite or a person whom they want
to favour, and the two others being
benami agents. When more than one
sole selling agent is appainted, if the
Government feel suspicious or has
reason to believe so, they can call for
the terms and conditions to ascertain
whether in reality one is appointed as
a selling agent and the rest are only
camouflage or screens to hide the real
intentions of the company. Sa, this
provision is also necessary.

But I have a feeling that if we try
to implement those clauses—and there
are quite a few of them—by their
leiter and word, it will be extremely
difficult, and the administration of
bona fide companies will be brought to
a standstill. Secondly, the company
law administration would also be sad-
dled with such kinds of work that it
w1l not be able to cope with in proper
time. I, therefore, submit that in all
these cases the Government should
exercise their discretion and give some
sort of administrative lafitude for the
company law administration or pres-
cribe some sort of principles by
which automatically certain applica-
tions of sole selling agents which are
of a minor nature would be granted
withcut any interference unless there
is some special case to intervene. I
do not know whether the Governmeat
propose to issue such directives and, if
they do, it is very necessary that it
should be announced in this House so
that bus'nessmen might know at least
that only in such glaring cases where
the a‘tempt is made to circumvent the
provisions relating to maximum mana-
gerial remuneration and other things,
that action will be taken.
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Shri Morarka: My hon. friend, Shri
Tangamani, made a remark just now
that clause 99 as it has emerged from
the Joint Committee has been much
watered down as compared to the ori-
ginal clause 104 in the Bill ] think it
is just the opposite. There ig a slight
misunderstanding on the part of Shri
Tangamani in saying that the provi-
sions of clause 104 n the Bill have
been watered down by clause 89. I
will explain in a minute why I feel
that clause 99 has been made much
wider in scope than the original
clause 104
14 hrs.

Before that, I want to say a word
about the managing agents becoming
sole selling agents. This point was
discussed even in the Joint Commit-
tee. Last t'me when the Bill was
amended, the main policy of the Gov-
ernment was to discourage the manag-
ing agency system and to encourage
the companies to have any other form
of managers. As a matter of fact,
Government took specific power to
name certain industries and once they
were notified, there would be no
managing agents in any unit of that
industry. Of course, Government has
not issued any such notification, but it
was the Government’s des're and wish
that as far as possible the managing
agency system should be discouraged.

Here is the evidence of the company
law administration about the floatation
of new companies, how many of them
have managing agents, how many
managing directors and how many only
directors. They have given figures for
the last three years. In 1956-57, ol
cf 848 new companies floated, there
were only 14 companies managed by
managing agents. In 1957-58 out of
961 new compan’es, only 15 were
managed by managing agents. In
1958-59, out of 1095 new companies,
only 7 companies were managed Ly
managing agents. So, the main desire
of the Government to discourage the
managing agency system was sub-
stantially fulfilled. This ig only about
new floatation, apart fr'an the existing
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companies, in which also many manag-
ing agents have resigned.

Even a: that time, it was never envi-
saged that no managing agents should
be entitled to appoint themselves as
selling agents. The main idea was a
person who is a managing agent should
not also be a selling agent at the same
time. There should be a check on the
same person acting as managing agent
as well as selling agent. But if a per-
son wanted to res'gn his managing
agency and transfer himself to a sell-
mng agent, there was no cbjection. The
nanaging agency system was objected
mot only on the ground of remunera-
tion, but various other abuses were
also alleged against the system. It
was said that it was no more necessary
in the interest of the industrial deve-
lopment of the country. Therefore, it
was the policy of the Gcvernment that
as far as possible, the managing agency
system should be discouraged. But
that d'd not mean that if the manag-
ing agent resigned from office of
managing agency he incurs any dis-
qualification to become a selling agent
or managing director or anybody else
in relation to that company or any
other company. So, one must disabuse
one’s mind that merely because a per-
sen acted as a managing agent of a
certain company he incurred a certain
disqualification.

The Sastri Committee which went
into the matter felt that managing
agents were anxious to become selling
agents, So, they suggested that for a
certain number of years those persons
who resigned the managing agency
should not be allowed to becme sell-
ing agents. The period suggested was
8 years. The Joint Committee kept
that period at 8 years, but they have
made one provision that if before those
three years, a s'milar person has to be
appointed, previous consent of the
Central Government will be necessary.
So, a managing agent who wants to
become a selling agent can either wait
for 3 years or if he wants to become
a selling agent earlier, he has to come
to the Government for permission. So,
I do not feel that the provision of
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clause 104 has been watered down in
any respect.

On the other hand, I feel that the
original clause 104 did nut contam the
provision for asking for the selling
agency agreement of individual com-
panies and scrutinising it. Shri Tanga-
mani quoted something from the
Sastri Committee’s report. Unfortu-
nately, he did not quote it in full. In
@e same para, on the same page 115,
the Sastri Committee report says:

“It would not, however, be prac-
ticable for the Government to in-

terfere in the management of a

company’s affairs to the extent of

sanctioning every selling or buying
agency agreement or scrutinising
every transaction of the company
with the ex-manag.ng agent or his
or its associates.”
In the new clause 99, Government have
taken the power to call for selling
agency agreements and scrutinise thet.
If the Government féel that the terms
of the selling agency are onerous or
unreasonable, they can ask the com-
pany to correct it. But I still dis-
agree with Shri Masani when he says
that this power of Government would
be a power of veto and Government
would be able to influence personali-
ties. I do not think even by impli-
cation ome can feel that the Govern-
ment can exercise the power in such
a way that it can dictate to the com-
pany who should be appointed as
selling agents.

Shri Tangamani’s amendment reduc-
ing the period from 5 years to 3 yeare
is impracticable for the simple reason
that when a selling agent is appointed,
the selling agents has to incur certain
expenditure initially. It is not as if
every selling agent is only for name's
sake for drawing the remuneration
and he does not do any service. He has
to organise the service station, show
room, a certain nucleus of experts and
engineers and all that. For that, he
incurs certain expenditure. Unless and
until there is some length of time for
which the agency js secure and he is
assured of that thing, it would not be
possible for the companies to appoint
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sole selling agents for a period less
than 5 years and certainly not for a
period of 3 years, as Shri Tangaman!
suggested.

On the other hand, Government
should have taken power to extend the
period to 10 years in suitable cases, as
.Shri Masani said While a general
permission may nct be given to all
companies, in some suitable cases of
a special nature, where the product is
such that it requres a lot of sale ser-
vice, Government could have aken
this power to extend the period to 10
years. I feel that on the whole clal._xse
99 as it stands is a fair compromise

‘ween two extreme views and the
amendments suggested by Shri Tanga-
mani as well as Shri Masani are not
sericusly needed to improve this
clause, except that in suitable cases,
Government can take the power to
extend the perfod to ten years.

Shri Somani: At the outset, I would
like to clarify that I am not at all
opposed to the principle of ensuring
that the managing agents or those who
are in charge of management will rot
be allowed directly or indirectly to add
to their over-all maximum remunera-
tion. I am not opposed to taking any
steps that are necessary for this.l I
would further not oppode any restric-
tions placed on the Ppowers of the
Board of Directors s> as to secure the
necessary approval from the  share-
holders for any period that the Gov-
ernment may think feasible.

What I would like to oppose is what

I think is a power of a very sweeping
and far-reaching nature as the power
conferred under sub-clauses (5) and
(6) of clause 99, under which Gov-
ernment are entitled nct only to ask
for all sorts of information about the
terms and conditions of the selliag
agency agreement, but also they waunt
to act as judges as to whether the
terms and conditions are ‘n the
interests of the company; if they feel

. that the terms are not fair, they want
" to take the power to dictate to.the
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company that the terms and condi-
ions should be amended accordingly.
Personally, I do not think this can
have anything to do so far as the
managerial remuneration is concerned,
about which Shri Bharucha referred,
because Government are not taking
any powers to do away with the sell-
ing agency contract itself; they are
taking powers to amend the terms and
conditions of that selling agency. The
responsibilities which the Company
Law Administration are taking under
this clause are of such a character
which, I humbly submit, they will find
it impossible to cope up with.

_ will give the example of the textile
industry, which is a very old industry,
very well-known and functioning for
a very lcng time, apart from the case
of the new industries which have gu:
their own complications about sales
techniques which they follow. In re-
gard to textile industry, mills produce
hundreds of varieties of cloth, apart
from the broad classification of coarse,
medium, fine and superfine. The terms
and conditicns of selling agencies vary
not only according to the varieties
coarse, medium, fine and superfine but
also from mill to mill and centre to
centre. In a centre like Bombay there
are mills which are selling their goods
withou# any sell'ng agency and there
are others which pay 2 per cent. com-
mission to their selling agents. There
are some cther mills which pay § or
§ per cent. commission to their sell-
ing agents in the same centre for the
very same varieties.

I would like to know what criveria
or principle the Company Law Admi-
nistration will apply when they are
faced with the problem of examining
the selling agency agreements of two
textile mills in Bombay who are pay-
ing, in one instance § per cent and in
another instance 13 or 13 per cent
selling agency commission. It is
just possible that the companies,
when they appointed their selling
agents, may have been approached by

. @ number of parties, they had to make

a selection and those who have been



2631 Companies

aggreived may just go on flooding the
office of the Company Law Depart-
ment with all sorts of complaints
about the very unreasonable terms
which the companies have contracted
with their selling agents when they
appointed their selling agenis in that
particular area. This will open the
floodgate to all sorts of complaints by
aggreived parties and may result in
blackmailing the company by those
who may not have been successful
in securing the selling agency con-
tracts for those parties may tell the
Company Law Department that a
particular contract which a mill has
entered into with a selling agent
includes terms and conditions which
are prejudicial to the interests of that
company. They may even give
examples saying that so and so is
prepared to act as selling agent on
terms and conditions which are more
favourable to the company than those
which have been contracted for by the
company.

My point is that we are on the
threshhold of a very huge programme
of industrialisation when the estab-
jishment of new industries and new
expansions are taking place. It is
true that now we have got a protected
‘market and many of the industries
“do not feel so much difficulty to sell
#hair products. But in these modern
times of technological advances all
over the world the sales techniques
employed by various industrial com-
panies differ so radically from one
company to other that it is really a
very impossible task for the Com-
pany Law Department, however effi-
‘cient and competent the personnel in
- its organisation may be, to determine
the nature and the fairness of the
“terms and conditions which the com-
‘panies may have offered to their sell-
ing agents. '

. So far as the sales commission or
.the terms and conditions are concern-
ed, they are purely internal matters
of the shareholders of the company
concerned. As I said at the very out-
set, I am not at all opposed to taking
any measures to plug any loophole so
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far as the overall maximum managerial
remuneration of those in charge of the
management are concerned. But when
you go a step further and when the
Company Laew Department is being
empoweged to go into each and every
selling agency agreement of the
hundreds of industries which we
have, and which we want to go on
adding year in and year out, I think
it is something which will really
mean placing a responsibility en the
shoulders of the Company Law
Department which it will find it very
difficult to discharge. I would, there-
fore, like to submit that whatever
may be the nature of the restrictions
to plug the loopholes and to ensure
that those who are in charge of the
management, directly or indirectly,
through their associates or otherwise,
do not get more remuneration than
what is prescribed in the Act, Gov-
ernment may take whatever powers
they choose, but so far as the internal
sales organisation of the companies
are concerned, I do not think there is
any justificatior. for taking any powers

‘to scrutinise the hundreds of selling

agency agreements which the com-
panies have entered into with their
selling agents. Shri Morarka has just
now read from the Sastri Committee
Report, where also they have pointed
out the practical difficulties of the
Company Law Department scrutinis-
ing each and every selling agency

‘agreememnt. My point is that it will

not be possible for the Company Law
Department to exercise those powers
with a fair degree of responsibility
and in a manner to do justice to the
responsibility which is going to be
taken in hand by the Company Law
Department; since the terms and con-
ditions even in the same industry, in
the same centre differs from one unit
to another on such a radical scale, it
will really be a very hard task for any
organisation to determine the fairness
or otherwise of the terms and condi-
tions. So, I want to point out to the
hon. Minister that the responsibilities
which are being undertaken in this

" respect by the Company Law Depart-

ment are such whish they will find
it very difficult to discharge.
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Shri Kanungo: Sir, I thought that
this clause would not evoke any com-
ment because, a; my hon. friend, Shri
Morarka, has mentioned, we have
gone through it very carefully in the
Joint Committee and the clause, as
it has emerged, is in a rather atten-
uated form, to which Shri Morarka
has objected. First of all, let us see
why this clause came in at all. The
original section 294 of the Act was
merely confined to the procedure by
which a company can appoint its
selling agents. Broadly it stated that
the selling agents should be appointed
at a general meeting by a procedure
by which the shareholders should
have notice of the time; that is all
That means, the Board of directors or
the managing agents should not by
themselves commit to an arrangement
without knowledge or the concurrence
of the shareholders. The clause found
a place in the Bill because, to my
knowledge, during the period of
shortages following the war, selling
agencies became remunerative. In a
market where there is no effort
required for sales these agencies were
being paid for doing nothing. Maybe,
there was a justification in the pre-
vieus years. In the earlier stages,
that is, in the promotional or build-
ing up stages of a trading company
or a manufacturing company selling
agents might have done considerable
work. Therefore the attention of the
public at that time was focussed upon
the managing agency and the sole-
selling agency and the provisions
were made in section 294.

As Shri Morarka has rightly point-
ed out, the whole objective of the
1956 Act was to set a tendency in
motion which will do away with the
system of managing agents. As sub-
sequent events have proved, that
objective has succeeded to a certain
extent. In other words, the managing
agency has become a bit onerous from
the point of view of that type of
persons who wanted to make easy
money. But since the Act was put
into operation another new type of
malady has been discovered, that of
the managing agents, I would not say
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managing agents by themselves but
these undesirable tendencies being
sougnt to be opera.ed through the
provision of selling agents. That is
the logic why a period of cooling-off
has been provided for.

Shri Masani agrees that a period of
cooling -off is necessary, but he would
like to put it at one year. I would
submit that there is nothing to pre-
vent the period being reduced to one
year or even less, but again, I know,
Shri Masani will object saying “Why
ask somebody else to decide about
it?” I wish that the conditions in our
sociely and particularly the manage-
ment in the cerporate sector were
such that there would be no occasion
for writing out these laws and amend-
ing them so quickly. I hope Shri
Masani will agree that he is perhaps
more optimistic than I am.

Shri Masani:
the people.

I have got faith in

Shri Kanungo: Yes. Those condi-
tiens do not exist now. The very fact
that we have today to make this pre-
vision, even a period of barely three
years, is certainly shocking to me. It
is shocking in the sense that in a
study of a limited number of various
companies which we have been able
to make the remuneration of the
selling agency has been in certain
cases much more than that of the
managing agency. In the previous
dispensation after all a managing
agency commissien, even the mini-
mum managing agency commission,
could be collected when there is a
profit to the company. But a selling
agent is not fettered with that. In a
period of shortages in industries like
textiles, sugar and various other con-
sumer commodities, where it is a
market of scarcity, selling agency has
been going on for which there is no
necessity from the point of view of
the corporations unless they wanted
to lie in somebody else’s pocket.

I can conceive that sole-selling
agencies are ry for special type




2635 Companies

of producits and for a very long
perivd. Perhaps 1n the case of a
heavy macnine factory ii will be
necessdary ior the company, if it wants
to sprcad l.s sales properiy and have
a proper outlet, to appowmnt selling
ageats wno can act etfecdveiy. They
can act effectively only if they are
able to invest large sums of money in
se.ting up the necessary service
arrangements and other things in the
promotional world. I am told that it
is not uncommon in certain industries,
particularly, in heavy engineering in-
dustries where the commission can go
up to as much as 20 per cent or 25
per cent even. It is perfectly justified.
Therefore the Bill, as it was introdue-
ed, provided that every such contract
should be subject to the approval of
the Government. But the Joint Com-
mittee, afler a great deal of delibera-
tion, came to the conclusion, namely,
let us try for a period and see how
the trends develop and that the Gov-
ermnment need not be given those
powers for which they had asked in
the eriginal Bill.

The present clause merely arms the
Government with the power to call
for an agreement, nothing more. It
the Government finds out that it is
onerous for the company to enter into
such an agreement, it might direct
that it might be altered. Shri Masani’s
objection, consistent with this philo-
sophy is: Let the shareholders hang
themselves if they choose to. That
is the aitribute of autonomy. That is
the attribute of development. They
are not responsible because unless you
are saddled with responsibility you
do not know how to behave. True,
but in the mean time events happen
and that cannot be undone. Worst of
all, tendencies are set in motion which
it will be difficult to curb and which
by itself, to say the least, is unethical.

Though the provisions of this clause
go to almost three full pages, most of
it is procedural. In substance it means
that a managing agent should have a
‘cooling-off period before he can con-
vert himself into selling agents and
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that cooking-off period should be nor-
mally three years so that there will
be complete association between the
company and the corporation of which
it has been acting as managing agent.
In genuine cases that period can be
shortened to even less than one year.
In other cases where companies are
free to appoint sole-selling agents or
otherwise, they are free to do it. The
shareholders have got the full right
to exercise their own vigilance. Gov-
ernment always acts in the public
interest, nothing else. When it finds
that there is something wrong about
eertain operations, it can call for the-
agreement and direct certain altera-
tions im the process.

I can fully wunderstand Shrt
Bharucha’s point which he has made
out. It should not be made an instru-
ment by which the operation of a
company should be hampered in ary
way. It is perfectly true that how-
ever efficient a Government organisa-
tien might be, it will be impossible
for it to appreciate the day-to-day
principles of marketing and selling of
thousand and odd products. They
cannot have the knowledge. There-
fore I hope and I can assure Shri
Bharucha that we will make all efforts
to provide in the rules and executive
insiructions in such a manner that the
provisions of this section are used
with circumspection and with the
object of helping a company and not
of hindering its operations. Sir, I
hope that the mere presence of this
section would be a warning to those
unscrupulous persons who want to
milk companies in different ways. As
far as those efficient managements,
managements of integrity are concern-
ed, of which fortunately in our coun-
try there are quite a number, they
have nothing to worry about, because
their operations shall not be covered
by this clause and I hope that a trend
will set in where this practice of, I
should say bleeding, companies for
practically no work done, will cease
to operate. I hope that this clause as
approved by the Joint Committee wibl
be accepted by the House.
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Mr. Deputy-Speaker: I shall now put
amendment No. 107 of Shri Tanga-
mmani to the vote of the House.

Amendment No. 107 was put and
negatived.

Mr. Deputy-Speaker: I am now
puiting amendment Nos. 15, 16 and 17
to vote.

Amendments Nos. 15 to 17 were put
and negatived. ’

Mr. Deputy-Speaker: The question
is:
“That clause 99 stand part of
the Bill.”

The motion was adopted.
Clause 99 was added to the Bill.
Clauses 100 to 119 were added to the

Bill.
" Clause 120.—(Amendment of section
332).
Shri M. R. Masani:  Sir, I beg to
-move:

Pages 66 and 67,—
for clause 120, substitute—

' ‘120. Amendment of  section

- 332.— In section 332 of the princi-
pal Act, in sub-section (4), for
clause (b), following clause shall
be substituted, namely: —

“(b) where the managing
agent of the company is itself
a company, such number of its
directors as are directors of and
constitute the majority of the

”s

directors in another company.”.
(18)

Section 332 of the Act already limite
the number of companies which can
be managed by one managing agent,
-This clause seeks to prevent a single
.individual from being a member of
4{wo managing agency comparies. 1
suppose that the idea is to stop or pre-
vent interlocking of managing agen-
cies.. One would have understood this
.clause if it had provided that there
.should not be two managing agency
companieg where the majority of the
Board of Directors of one companv
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form the majority of the Board of
the other managing agency company.
Then the control would be common
and there would be inter-locking.

But what does the clause say? It
says someting quite different; some-
thing quite unnecessary. It says that
you may not be a member of two
managing agency companies if you
hold 10 per cent of the voting power
in a public company or 5 per cent of
the total voting power in a private
company. In other words anyone who
is a minority shareholder in a manag-
ing agency firm with anything from
5 to 10 per cent. of the voting
power, from 1/20th te 1{10th
voting power in a company may not
hold a share in the other managing
agency company. I fail entirely to see
the purpose of this quite needless in-
terference with a normal process. It
is very hard that a man cannot have
1/20th voting power in a company if
‘he happens to have 1/10th voting
power in another company. That does
not show any control, What shows
control is having a majority on the
boards of the two managing agency
firms. Therefore, my amendment No.
18 seeks to restrict this bar to inter-
locking to cases where the majority
of the Board of Directors of one
_managing agency also form the majo-
rity of the Board of Directors of the
other managing agency. I think this
is as far as we need to go. Anything
more than that is vexatious and
oppressive.

Shri Kanungo: The substance of
the objection to the clause would be
what should be the criteria to judge
the tendency for interlocking: whether
it should be 10 per cent or 5 per cent
of the various companies or more.
Whatever be the per cent you write
out, even if it be 1 per cent, it is quite
possible that he might be working
under the directions of somebody else.
It cannot be prevented, But we have
tried to prevent this tendency of inter-
locking as best as could be done.
There is nothing sacrosanct about the
10 per cent or 5 per cent. It has been
.assumed that this will be a
sufficient criterion by which it can be



2639 Companies

[Shri Kanungo]

judged. To leave it alone as Mr.
Masani would suggest, would be much
more dangerous than what it is now.
Today there is a tendency like Chinese
box. one group of persons operating
through dozens of companies which
are themselves managing agency com-
panies and control as many as 20,30 or
40 companies. Though apparently one
eompany controls managing agency by
10 per cent, that company itself is
controlled by somebody else, The evil
is there. We hope with this provision
‘it can be checked to a certain extent.
Somehow or other I am not very opti-
mistic that this is enough, but this is
what it is and therefore, I would sug-
gest that this clause should be accept-
ed as it is. ’

Mr. Deputy-Speaker: I shall now
put amendment No. 18 to the vote of
-the House.

Amendment No, 18 was put and nega-
tived.
Mr. Deputy-Speaker: The question
is: '
“That clause 120 stand part of
the Bill”.
The motion was adopted.
Clause 120 was added to the Bill.

Clauses 121 to 124 were added-to the
Bill.

Clause 125.— (Amendment of section
349).

Mr. Deputy-Speaker: There is an
amendment by Shri Tangamani,

‘Shri Tangamani: I am not moving
my amendment,
" Mr. Deputy-Speaker: The question
is;
“That clause 125 stand part of
the Bill.”
The motion was adopted.
Clause 125 was added to the Bill.

Clauses 126 to 132 were added to the
s Bill.
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Clause 133— (Amendment of section
37).

Shri Tangamani: Sir, I beg to move:
Page 74—
after line 23, add—

‘(a) in sub-gsection (1), for the
words “any body corporate which
is under the same management as
the lending company”, the words
“any body corporate which, in the
opinion of the Government, is
under the same management as

. the lending company"” shall be sub-
stituted.”. (73)

I submit, this is a very importafg
amendment, Presently, I shall explain
also the reasons why I want this am-
endment to be accepted. As the House
is aware, sections 369 and 370 deal

"with loans to companies under the

same management. Section 369 deals
with loang to managing agents direct
and section 37® deals with companies
under the same management. Certain

-amendments have been moved and ac-
-cepted and clause 182 has been brought

by the Joint Committee to make cer-
tain clarifications about loans to
managing agents, That has followed
more or less the lines indicated by the
Sastri Committee.

Coming to section 370, these are loans
to companies under the same manage-

ment. Section 370 says:

“No company (hereinafter in
this section referred to as “the
lending company”’) shal—

(a) make a loan to, or

(b) give any guarantee, or
provide any secusjty, in con-
nection with a log made by
any other person to, or to
any other person by,

any body corporate which is under
the same management as the lend-
ing company, unlesg the making of
such loan, the giving of such
guarantee or the provision of such
security has been previously
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authorised by a special resolution
of the lending company,

This has been retained in the Amend-
ing B.1l also and in the new clause 133
also. My purpose is this. If it is left
as it is, a company which is a subsi-
diary or which is a company under the
same management js now left in the
air. If the Government decides that
a particular company is under the
same management the question
whether it i3 wunder the same
management or not, can be rais-
ed before a court of law and litigation
is also likely. There was reference to
this particu'ar section 370 during the
first reading by Shri H. N. Mukerjee,
I believe, If, in the opinion of the
Government, a particular company is
a company under the same manage-
ment, then, sections 369 and 370 will
operate.

The workng of section 370 has been
studied by the Company Law Admin-
istration and the Sastri Committee has
also given detailed attention to sec-
tions 368, 369 and 370. The Sastri
Committee has devoted 3 or 4 pages
to this particular purpose, The inten-
tion of the original clause, namely,
clause 136 and the present ¢lause 133
and the Sastri Committee’s report are
4he same, That has been substantially
accepted by this House and the Joint
Committee. Having accepted it, my
fear is, if this amendment is not ac-
cepted, it may lead some compli-
cations and avoidable litigation. That
is the main point on which I want to
speak,

Having said that, 1 would like to
remind the House that when this Bill
was brought before the House and
when the original clause 136 was ex-
plained to us, it was said that this am-
endment proposes to provide a
more comprehensive definition of the
expression ‘‘companies under the same
group” or companies under the same
management in the light of the expe-
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rience gained of the working of section
370. There are certain other amend-
ments also. Those amendments are
more of a clarificatory nature. In the
Amending Bill clause 136, we had this
sub-section (1) retained, and sub-
section (1 A) was added which was
really the Explanation given to sub-
section 1. Sub-section 2 was recast
and sub-sections 3 and 4 were added.
That was, more or less, the set-up im
the original Bill. In section 370, there
are 2 sub-sections, 1 and 2, To sub-
section 1, there was an elaborate Ex-
planation. The Amending Bill brought
in sub-section 1 and sub-section 1A
and retained sub-section 2 and added
sub-sections 3 and 4. As it has emerg-
ed from the Joint Committee, we find
that sub-section 1A is added, which
is very well drafted. This is one of
the clauses which is very well drafte@
as it has emerged from the Joint Com-
mittee, Sub-section 1B will be the
Explanation. Sub-sections 1C, 1D, 1E
and 1F deal with registers. Sub-section
2 is recast and sub-sections 3 and 4
are practically the same as the origi-
nal one. That is how the set up has
eome now.

The Sastri Committee also went inte
this question and they have said:

“Instances of inter-company
loans opposed to the spirit of sec-
tion 370(2) have come before the
Department.”

They give a
They say:

hypothetical instanoe

“Lending company A has sub-
sidiaries B, C, D and E of which
B alone is a public company, F,
a subsidiary of B gives loans to C,
D and E as well as to A. The loans
given by F would not strictly fall
under section 370(2). To make the
position clear the word ‘“‘or” might
be added at the end of clause (ii)
to the Explanation . , . etc.”

The intention of this has been very
ably carried out here,
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The point that I would like to urge
again is this. When the intention was
accepted by the Joint Committee, when
the original amending clause and the
Sastri Committee’s recommendations
have been before us, the Com-
mittee considered and felt that
it should be made clear that section
370 of the Act would be attracted also
in the case of a loan made or guaran-
tee given by a company to a partner-
ship firm, any partner of which is a
boy corporate under the same manage-
ment as the lending company. This
13 a new point which has been clarified
and which has been added as the Bill
has emerged from the Joint Commit-
tee. That is, a partnership. firm, any
partner of which is a body corporate
under the same management, has also
been brought in. The Committee fur-
ther felt that every lending company
should keep a register showing the
names of all bodies corporate under
the same management as the lending
company and the name of every firm
in which a partner is a body corporate
under the same management as the
lending company and detailed parti-
culars regarding the loans made, guar-
antees given etc. should be entered in
the register, which shall be open to
inspection by the members of the com-
pany. Failure to maintain the register
is made punishable,

For the sake of completeness, I shall
read the sub-sections. As I have al-
ready stated, the sub-sections in the
old Bill have become sub-sections (c)
(d), (r) and (f). It is stated:

“(c) after sub-section (1B) as
so numbered and lettered, the fol-
lowing sub-sections shall be insert-
ed, namely: —

“(1C) Every lending company
shall keep a register showing—

(a) the names of all bodies
corporate under the same
management as the lending com-
pany and the name of every firm

n which a partner is a body cor-
porate under the same manage-

AGRAHAYANA 17, 1882 (SAKA) (Amendment) 2644

Bill

ment as the lending company
and

(b) the following particuluars
in respect of every loan made,
guarantee given or security pro-
vided by the lending company
under this section:—

(i) the name of the body
coporate to which the loan has
been made whether such loan
has been made before or after
that body corporate came
under the same management
as the lending company,

(ii) the amount of the loan,

(iii) the date on which the
guarantee has been given or
security has been provided in
connection with a loan made
by any other person to, or to
any other person by, any body
corporate or firm referred to
in sub-section (1) or (1A)
together with the name of the
person, body corporate or firm.

(1D) Particulars of every such
loan, guarantee or security shall
be entered in the register afore-
said within three days of the mak-
ing of such loan, or the giving of
such guarantee or the provision of
such security or in the case of any
loan made, guarantee given or
security provided before the com-
mencement of the Companies
(Amendment) Act, 1960, within
three months from such com-
mencement or such further time
not exceeding six months as the
company may by special resolu-
tion allow.

(1E) If default is made in com-
plying with the provision of sub-
section (1C) or (1D), the company
and every officer of the company
who is in default, shall be pun-
ishable with fine which may ex-
tend to five hundred rupees and
also with a further fine which may
extend to fifty rupees for every
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day after the first during which
the default continues.”

That is why I said any default is alse
now punishable, This is a new thing
which has been introduced,

“(1F) The register aforesaid
shall be kept at the registered
office of the lending company
and—-

(a) shall be open to inspec-
tion at such office, and

(b) extracts may be taken
therefrom or cop:es thereof may-
be required,

by any member of the company
to the same extent and in the
same manner and on the payment
of the same fees as in the case of
the register of members of the
company; and the provisions of
section 163 shall apply according-
Iy

These are very salutary principles,
very well laid down, and the clause,
as it has emerged from the Joint Com-
mittee, is self-explanatory and com-
prehensive, but there is this lacuna
that the status of a lending cempany
or a company under the same manage-
ment or in the same group is still an
unknown quantity,

To make the position clear the opi-
nion of the Central Government was
brought in, so that there would not
be any doubt and the protection sought
to be given after our experience of
the functioning of section 370 may not
be lost. That is the purpose of my
amendment, and I trust the House and
the Government will accept it.

Shri Morarka: I think the amend-
ment of Shri Tangamani would not
fit in with Section 370. The Explana-
tion to Section 370(1) reads:

“Explanation—For the purposes
of this sub-section, two bodies
corporate shall be deemed to be
under the same management——

And then it describes the character-
istics. There is no question of the’
Government’s opinion here as to when -
a company would be considered to
be. under the same management.

Shri Tangamani: Under the original
section that is so, but in the new ~
clause as it has emerged from the
Joint Committee, it is said:

‘“(b) the Explanation to sub-
section (1) shall be numbered and
.lettered as sub-section (1B) and
in sub-section (1B) as so number- -
.ed and lettered,—

(i) for the words “For_the pur-
_poses of this sub-sectionf’ the
words, brackets figures and letter
“For the purposes of sub-section
(1) and (1A) shall be substituted;”

Shri Kanungo: So, the Explanation
remains there.

Shri Morarka: It is after sub-sec-
tion (1). So sub-section (1) would re-
main as it is, and with it remains the
Explanation also as it is.

Shri Tangamani has referred to the
Sastri Committee Report. In page 145,
it says:

“It is pointed out that the provi-
sions of section 370 are restriceed
in scope as they cannot be made
use of in cases where managing
agents hold 33 1|3 per cent. or
more of the shares in companies
in the same group because they
would be associates of the manag-
ing agents to whom loans are for-
bidden under section 369. These
provisions, though stringent, are
designed to safeguard the funds
and the interests of the lending
company and we cannot recom-
ment any change therein.”

The volume of evidence before the
Sastri Committee was to make the
provisions of section 370 less vigorous,
to lighten them, to make them a little
more flexible, but the Committee,
while agreeing in principle, have said
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that in order to safeguard the inte-
rests of the lending company, they
would not agree to any change.

The main purpose of clause 133 is
this. Section 370 refers to loans etc,
to companies under the same manage-
ment. It has been found that some-
times the loans are noi made to com-
panies under the same management,
but to firms in which a company under
the same management js a partner, In
order to bring such firms also within
tho scope of section 370, this amend-
ment is made.

The opportunity has been taken to
mani’s amendment was based on a
register and regulate various other
things, which, according to me, are
very healthy and very necessary provi-
sions. These safeguards did not find
a place at all in the Bill as it was in-
troduced in the House, but the Joint
Committee, in its wisdom, has done
all this,

It is now clear that Shrj Tanga-
mani’'s amendment was based on a
slight misunderstanding. I am sure
he will be fully satisfieq when sub-
section (1) and ite Explanation re-
main intact. His amendment will not
also read well if incorporated. I
therefore hope he will not press it.

Shri Kanungo: I have nothing more
to add. I am not prepared to accept
the amendment,

) Mr. Depuiy-Speaker: The question
is:

Page 74, after line 23, add—

‘(a) in sub-section (1), for the
words “any body corporate which
is under the same management as
the lending company”, the words
“any body corporate which, in the
opinion of the Government, is
under the same management as
the lending company” shall be
substituted.” (73).

The motion was negatived.

Mr. Deputy-Speaker: The question

‘“That Clause 133 stand part of
the Bill”. ' :
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The motion was adopted.
Clause 133 was added to the Bill.
Mr. Deputy-Speaker: The question
is:
“That Clauses 134 and 135 stand
part of the Bill”.
The motion was adopted.

Clauses 134 and 135 were added to':
the Bill,

Clause 136— Substitution
section for section 372.

of new

Shri C. R. Pattabhi Raman: I beg
to move:

Page 78, line 21, after “purchase”
insert—

“(Whether by itself, or by any
individual or association of indi-
viduals in trust for it or for its
benefit or on its account)”. (83).

Shri M. R. Masani: I beg to move:
Page 78, omit lines 28 to 30. (19).
Page 78. lines 38 and 39,—

for “[whether before or after
the commencement of the Com-
panies (Amendment) Act 1960]".
substitute—

“after the commencement of the
Companies (Amendment) Act,
1960.” (20).

Page 79, line 2,—

after “corporate” insert “inthe
same group” (21).

This clause deals with investment
companies whose main business is to
invest funds in other companies, and
this is a class of companies which 1
should have thought we would have
encouraged and given facilities to, be-
cause we all agree that greater in-
vestment in industrial enterprises is
required in this country. ’

1 find that the clause as it is at pre-
sent tends to hamstring the activities
of ‘genuine investment corporations
and companies by tying their hands
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‘with a number of restrictions which
appear to me to be completely need-
less. Not only that, but even these
restrictions are given
effect, For instance, if a company has
by now, in the course of its business,
invested so much in another company,
and that amount touches the propor-
tion that is laid down by the clause,
then that company may not invest any
more in the other company. In other
words, we are legislating for the past
as well as the future, and we are doing
it in a way which would really come
in the way of legitimate, healthy in-
vestment for the development of the
<country’s economy.

These three amendments that I have
moved seek to lessen the mischief,
though it cannot be altogether undone.
One of these amendments, Amend-
ment 20, tries to restrict the opera-
tion of these limitations to things
happening after the commencement of
the Companies Act as now amended
and not with retrospective effect. In
other words, investments made by an
investment company in another com-
pany in the past will not be taken
into account for the purpose of tying
the hands of the investment company.

15 hrs.

Another amendment is to make it
clear that, unless there is interlocking
in the same group, the limitation
should not apply. If these amendments
were accepted, on the one hand, a
needless intervention by the Central
‘Government would be eliminated, and
on the other, the retrospective effect
of these amendments would not ope-
rate, and a certain amount of elbow-
room would be given to investment
companies to carry on their business.
Otherwise, I can only deplore the ac-
tions of a Government which in one
voice claims to be interested in in-
dustrial investment in this country,
and with the other tries to pass pro-
visions which are bound to cripple and
hamstring the operations of invest-
ment compandes.
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Shri C. R. Pat abhi Ramapn (Kum-
bakonam): I beg to move amendment
No. 83 to clause 136.

Section 372 refers to purchase by
a company of shares of other compa-
nies in the same group, and sec.on
372 as proposed to be redrafteq by
clause 136 of the present Bill has a
loophole; it may enable a company to
evade the restrictions of this section.
While investment made by a public
company directly in shares or deben-
tures of a company would attract the
provisions of the section, the section
could be rendered jneffective by mak-
ing a loan through an intermediary
who may be an individual or a part-
nership, Matters may be so arranged
that the first company, that is, the in-
vesting company might advance some
money in the shape of a loan to an
individual (or even in a partnership,
with the sanction of a special resolu-
tion under section 370 where that is
applicable); and if the individual or
partnership invested that money on
behalf of the first company in another
company, the provisions of section
372 would not be applicable.

My amendment, namely amendment
No. 83 seeks to plug the loophole and
prevent such indirect investments.

Sir, I move the amendment.

Shri Nathwani (Sorath): I want to
say a few words on this clause. This
clause enlarges the scope of the
existing provisions under section 372.
At present, the restrictions are confin-
ed merely to investments by one
company in other companies under
the same management, Under this
clause these restrictions would be ap-
plicable tc investments in other com-
panies also, irrespective of the ques-
tion whether they are under the same
management or not.

One of the serious objections that
has been raised in regard to this
clause is that it would prevent an in-
vesting company from enlarging the
scope of its activities, in other words,
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it cannot undertake in the form of a
new joint-stock enterprise any other
venture; and a certain amount of
nervousness exists on this score in
certain quarters. I do not think that
this apprehension is justified, because
if a company wants to start another
new venture, and wants to invest any
amount of moneys in that new ven-
ture, there is no prohibition, and no
leave or sanction either from the
company at the general meeting, or
from Government is necessary.

In this connection, I wish to point
out the provisions of the proposed
sub-section (14) of section 372, parti-
cularly, the provisions of sub-section
(14) (d) which says that this section
shall not apply inter aglia to the in-
vestments by a holding company in
its subsidiary, so that any existing
company -can invest more than 50 per
cent in any new company and start
any new enterprise; there is no ob-
jection to that.

As regard, the enlargement of the
scope, it is well known that the inten-
tion is to prevent, so far ag is possible
and desirable, the concentration of
economic power in certain hands only.
But, even here, in suitable case,
exemption may be granted.

Again, it is stated that this would
hamper further investment in other
companies, I cannot quite understand
it. Even now, what is the effect? The
total amount that can be invested
would be only 30 per cent. Supposing
Government does not permit any
particular company to invest its
moneys in other companies, the result
would be this namely that either that
company can start a subsidiary com-
pany, or even if it does not think of
doing it, it would be constrained to
distribute its surplus amongst the
shareholders, because it cannot invest
further, and it does not want to ex-
pand its own activities. The net re-
sult would be that the surplus which
is available there and which would
be lving idle and which could not be
availed of by that company itself for
its own expansion or by way of in-
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vestment in other companies would be
distributed amongst the shareholders.
With this distribution, the share-
holders having got further dividends
or increased dividends, these moneys
can be invested by the shareholders.

Therefore, on the whole, I am of the
view that this new clause does not
impose any unnecessary restrictions,
and the apprehension that it would
operate against the investment by
existing companies seems to be mis-
conceived,

Shri Morarka: I want to make only
two points on this clause. One is in
respect of the amendment of my hon.
friend Shri C. R. Pattabhi Raman:
Frankly, I cannot understand the im-
port of this amendment. It reads
thus:

“Page 78, line 21,
after ‘purchase’ insert—

“(whether by itself, or by any
individual or association of indi-
viduals in trust for it or for its
benefit or on its account)”.”.

The restrictions sought to be placed
by clause 136 are on the investment
of the company’s funds in purchasing
the shares of another company. If the
investing company makes a loan to
other persons, then, i* would come
within the mischief of section 369 or
370; if the other individual purchases
the shares on behalf of this company,
then, certainly, it would amount to
investment by this company, and it
will have to be disclosed. So, I can-
not understand how the addition of
these words would clarify or help the
position in any case.

If the company makes a loan, it
comeg within the mischief of section
369 or 370. If it makes an investment,
then it comes under section 372,

As my hon. friend Shri Nathwani
explained just now, the main change
that is being made in this clause 1s
this. Till now, there were restrictions
only on the investment in the shares
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of companies in the same group or
under the same mangement. Now, the
scope of this section 372 is widened,
and it is now provided that there
would be an overall limit for the in-
vestment of a company’s funds in the
bodies-corporate. That may act, as
Shri Nathwani said, to some extent,
in preventing the concentration of
wealth., But, if his other interpreta-
tion is correct that the company can
still have its subsidiary holdings and
other things, then, to that extent, that
purpose would be defeated. I do not
know whether we must have such
rigid provisions that under no cir-
cumstances can a company invest more
than 30 per cent of its capital in any
other body-corporate, because the
capital of a company varies from
time to time. Companies which
were started with a very small capital
many years ago have today got
huge funds and they have got,
though a small capital, very big re-
serves, and they are in a position to
make a lot of investment. If you were
to say that not more than 30 per cent
of the capital could be invested in all
other companies, to that extent, joint-
stock enterprise would suffer.

The second point is about sub-
clause (14), which says that this sec-
tion shall not apply (a) to any banking
or insurance company and (b) to a
privaie company, unless it is a sub-
sidiary of a public company. I want
to know whether a public investing
company would be free to purchase
shares of a private company to any
extent subject only to the overall
iimit of 30 per cent, or whether just
as there is another provision saying
that an investing company cannot
purchase more than 10 per cent of the
subscribed capital of anv other com-
pany, that restriction wou'd also apply
to a private company. By saying un-
der this sub-clause that this section
will no* apply to private companies, 1
think Government are exempting pri-
vate companies from the purview of
this section. In other words, a public
company would be able to purchase
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the shares of a private company even
beyond 10 per cent, the only limit
being the overall limit of 30 per cent.
I do not think that was the intention
or that could have been the intention,
because this limit of 10 per cent should
apply to all companes, public or pri-
vate. The real intention of sub-clause
(14) is that these restrictions must
apply whether the company invests in
a public company or a private com-
pany. But as the clause stands, it
would mean that if a public company
invests in purchasing the shares of a
private company, the restriction of 10
per cent would not apply.

Shri Naushir Bharucha: No restric-
tion would apply.

Shri Morarka: To that extent, the
main purpose of this would be de-
feated. I would request the hon.
Minister to get it examined and make
the necessary change if he thinks it
necessary or, if he does not think any
change is called for, to leave the
matter as it is.

Shri Somani: The restrictions pro-
posed to be further wideneq under
this clausc concerning inter-company
investments will, in my opinion, re-
tard the industrial development of
our country, If you go through the
history of industrial development
during the last few years you will
find that inter-corporate investment
has played a significant ro’e. In my
opinion, it should be allowed to play
its important role under present con-
ditions when personal savings are so
difficult; when we have such a high
rate of taxaticn in the personal sec-
tor, naturally the investments avail-
able from individuals -cannot play
that significant role which the sur-
p'uses in the corporale sector can
play. When basic objective is to
industrialise as fast as possible and
create additional wealth, I do not see
the logic of any policy which will
come in the way of that objective.

1 can understand provisions for
curbing some undesirable features of
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inter-company investments. Certainly
Government have got adequate
powers to deal with those companies.
They can be very effectively dealt
with, but to curb the development of
industry by restricting investment by
one company in another cannot but
defeat the very objective we have
in view. Such inter-company invest-
ment is free in UK. As a matter
of fact, the history of the growth of
the corporate sector in othor c¢oua-
tries will show the nature ol i rile
which these inter-corporate invest-
ments have played. It is true that
from the ideological poit of view, of
preventing concentration of economic
power and other factors, it might be
argued that the policy of enabling
certain groups to go on building and
adding to their economic power,
which is inherent in it, should not be
countenanced. But my point is that
under present conditions when the
basic objective is industrialisation
and the greatest need foy us is to go
as fast as we can to utilise the resour-
ces we have got, nothing should be
done under the company law to res-
trict utilisation of resources of any
company in creating new wealth and
new productive enterprises,

Of course, the nature of the restric-
tions at present proposed under this
clause takes away the distinction from
investments in the same group of
compantes; a company cannot invest
in any other outside company more
than 30 per cent of its capital. Take,
for example, the textile industry.
According to the policy of the Plan-
ning Commission, the textile industry
is not allowed o expand its spinning
or weaving capacity due to a certain
deliberate policy of helping handlooms
or other factors. Therefore, if any
textile company has got surplus
money at its disposal, there is no
reason why it should no! be allowed
to invest it in any other company for
the development of any other indus-
try. Any_ policy which restricts this
will come in the way of our rapid
development. Even under the Income-
tax Act, there are incentives for
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investments in certain  industries
defined therein; if any company in-
vests in those industries, the devidend
received is exempt from tax. The
basic idea is to encourage investment
of companies in certain industries.
We should follow a similar policy here
in encouraging the flow of surplus
funds to other companies. The utili-
sation of that surplus is, in any case,
subject to the various restrictions that
we have under the Industries (Deve-
lopment and Regulation) Act and
other laws which require any new
entrepreneur to seek the approval of
Government. These will take care
of the channelising of the funds of a
combany in the desired directions.
So my submission is that this restric-
tion to utilise surplus funds should
not be there. You should be able ‘td
divert the surplus to whatever indus-
try is regarded as of vital importance
to the national economy.

So far as channelising of the funds
in a particular industry is concerned,
I have nothing to complain. Govern-
ment have got adequate powers to see
that the surpluses of the corporate
sector are diverted into particular in-
dustries according to the po’icy laid
down by the Planning Commission,
but the overall policy of restricting
companies in investing no: more than
30 per cent will under present
conditions, when we have got a
shortage of internal resources and
of capital, cannot but come in the way
of the process of the speedy indus-
trialisation of the country which we
have in view. From that point of
view, I think this is a retrograde pro-
vision and requires to be looked into
to see that we do not tighten restric-
tions which already exist in the com-
pany law, and leave the whole res-
trictions untouched as they stand at
present.

Shri Naushir Bharucha: I want to
refer to only one aspect which has
been repeatedly stressed, that restric-
tions on intercorporate investments
are likely to slow down the pace of
industrialisation. I think statistics
are available to show that at no time
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has any company made use of inter-
corporate investment except perhaps
for the purpose of cornering or con-
frolling any concern, to the extent of
more than 11—12 per cent of its
capital. In view of that, I am of the
opinion that the restriction which has
been proposed in sub-clause (2) of
the proposed section 372 would not be
prejudicial to the growth of industry
in this country.

I have been noticing that all along
several speakers who have urged the
relaxation of these restrictions have
been overlooking the fact that there
js a sub-clause (4) on page 79, which
says that the investing company
shall not make aeny investment in
share of any other body corporate in
excess of the percentage specified
unless the investment is sanctioned by
a resolution of the investing company
in a general meeting and further unless
it is approved by the Central Govern-
ment.

Shri M. R. Masani: Why should the
Government approve?

Shri Naushir Bharucha: The point
that I am making is that assuming for
a moment that in some cases bona
fide investment in excess of the per-
centage becomes necessay, if it is in
the interests of the company, surely,
it would not be difficult for the direc-
tors to call a general mesting and to
have the sanction of the general meet-
ing for that purpose. With regard .to
the approval of the Central Govern-
ment, my friend, Shri Masani, has
been objecting to it all along, namely,
that there should be no interfzrence.
If you wish to follow that principle to
its logical conclusion, then, you can-
not have any tvpe of company law at
all because every section implies
some sort of restirction on the so-
called autonomy of the companies.
In ordinary practice it has been found
that this 30 por cent is not reached.
‘We are told that it is 11 or 12 per cent.

In exceptiona! cases, in bona fide
cases, where this percentage is requirei
to be exceeded, surely, I do not think,
the C-ntral Government would be so
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very perverse as to deny the approval
just to spite the company. I think he
is proceeding on the assumption that
the Central Government is there to
deny any and every possible expan-
sion of any industrial concern which
‘desires to expand.

But, if we do not keep these per-
centages, as my hon. friend Shri
Somani desires,—by his amendment he
wants these percentages to be elimi-
nated—then the whole flood-gate will
be opened to inter-corporate invest-
ments against which we have been
struggling. Either it is a case for hav-
ing restrictions which are sufficient to
prevent or remedy the mischeif or you
permit things to go on as they are.
Really, the choice is not between per-
ceniages, this or that or government
sanction or not; but it is whether you
desire to put up with a mischief or not.
The mischief has got to be remedied.
because we have got the bitter experi-
ence of how these inter-corporate in-
vestments have played havoc with the
shareholders’ money. I therefore, sub-
mit that the clause be accepted as it
is.

I also feel that the amendment which
has been moved by my hon. friend
Shri Pattabhi Raman plugs an impor-
tant loophole because what you cannot
do in onec way you cannot be permit-
ted to do in another way in the shape
of ostensible loans which, in reality
are intended to purchase the shares of
the company.

1 think the clause, as amended by
Shri Pattabhi Raman’s amendment,
should be accepted by the House.

Shri Kanungo: Of the amendments
moved, I am agreceable to accept the
amendment of my hon. friend, Shri
Pattabhi Raman, No. 83.

This clause is the balancing of
two opposing forces in the sense that
it is conceded that the °companies
should nnt be prevented from invest-
ing tb«ir funds in expansion within
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their group or outside their group.
At the same time, the tendency of
cornering or interlocking should be
prevented. As far as genuine invest-
wments are concerned, I can straight-
away refute the apprehensions of
Shri Somani because the curb is not
on expansion as against cannibalism,
or eating up other corporations.

15'25 hrs.
[SHR1 JAGANATHA RAO in the Chair]

A sample survey was made in res-
pect of assets of Rs. 15 lakhs and
over during the past three years by
companies registered in the import-
ant centres of the country. What has
emerged? Out of Rs. 17°25 crores is-
sued by 24 companies, the share of
the manufacturing companies has
been Rs. 1'55 crores and miscellane-
ous and other companies has been
Rs. 0°46 crores. These miscellaneous
and other companies include the In-
dustria! Credit and Investment Cor-
poration Ltd. and other companies
which cannot be definitely categoris-
ed as investing companies.

So, this will very clearly show that
the corporations are not anxious or
even willing to invest in new floata-
tions. The more important factor is
that the new floatations are being
subscribed not by corpcrations or by
the corporate savings but mostly by
individuals and other: sources. The
bogey that has been going on for the
last several years that these restric-
tions, whatever they are, will ham-
per industrial progress and economic
regeneration of the country, I sub-
mit, is not justified.

As against that, this clause is a
considerable liberalisation from the
section ag it stood. The previous sec-
tion took care of inter-company in-
vestment within the same group. The
quantum has been increased. I for-
get the exact figure. I think it was
20 per cent. Now, it is 30 per cent,
the maximum. This applies both
within the group and ou.side the
group. Therefore, general invest-
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ment of surplus funds in productive
enterprise within the group or out-
side the group is permitted.

As Shri Bharucha has so kindly
pointed out, even this percentage can
be exceeded if the shareholders pass
a resolution to that effect which is
approved by the Central Government.
These things, however much Shri
Masani may dislike them, are there,
to have an agency to differentiate be-
tween genuine investments and  in-
vestments for purposes of cannibal-
ism.

1 believe that the provisions as
they stand will result in creating
conditions where only genuine in-
vestments for purposes of expansion
are undertaken and other tendencies
are curbed. In any case, ‘et me hope
that even after a number of years it
may not be necessary to tighten this
more.

I would submit that the clause, as
amended by amendment No. 83, be
accepted.

Mr. Chairman:. Shall I put the
amendments of Shri Masani, Nos. 19,
20 and 21 together?

Shri M. R. Masani: Yes, Sir.

Mr Chairman: I will now put these
three amendments, Nos. 19, 20 and
21 to the vote.

Amendments Nos. 19 to 21 were
put and negatived.

Mr. Chairman: I will
amendment No. 83.

now put

The question is:
Page 78, line 21,—
after “purchase” insert—

“(whether by itself, or by any
individual or association of inci-
viduals in trust for it or fot its
benefit or on its account)”. (83).

The motion was adopted.



2661 Companies

Mr. Chairman: The question is:

“That clause 136, as amended, stand
part of the Bill.”

The motion was adopted.

Clause 136, as amended, was added
’ to the Bill.

137 to 147 were added
to the Bill.

New Clause 147A.

Shri C. R.
beg to move:

Page 83.—

Clauses

Pattabhi Raman: Sir, I

after line 13. insert—

“147A. Omission of section
389.— Section 389 of the Princi-
pal Act shall be omitted.” (84).

The effect of this amendment is the
omission of section 389 of the princi-
pal Act. Section 389 of the Compa-
nies Act provides that a company
may, by written agreement, refer to
arbitration, in accordance with the
Arbitration Act, 1949, an existing or
fuiure difference between itself and
any other company or person.

In a recent Judgment, Societa Ita-
liana per Lavori Marittimi versus
Hind Constructions Ltd.—appeal No.
63 of 1959—the Bombay High Court
held that this section prevents Indian
Companies from having recourse to
any arbitration agreement otherwise
than in accordance with the provision
of the Arbitration Act, 1940 and since
this Act contains no provision for
foreign arbitration, Indian companies
are debarred from entering into con-
tracts with foreign companies or
other organisations providing for ar-
bitration by foreign arbitral bodies.
The judgment has created a difficult
situation for Indian companies, many
of whom now carry on business with
foreign collaboration and the con-
tracts for such collaporation often
contain a provision for arbitration by
foreign bodies, namely, in accordance
with the rules of the International
Chamber of Commerce. Representa-
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tions have been received from trade
associations as well as from official
organisations urging the repeal of
section 389 of the Act. If this section
is repealed, Indian companies would
be free to refer disputes to foreign
arbitra] bodies. Under the Arbitra-
tion (Protocol and Convention) Act,
1937 they are empowered to do so.
The amendment is necessary also in
view of the fact that India was one
of the signatories of the New York
Convention on the recognition and
enforcement of foreign arbitral
awards held in 1958. This convention
hag already been ratified by the Gov-
ernment of India. Therefore, I move
that amendment 84, which creates a
new clause 147A be accepted by the
House.

Shri Kanungo:
ment,

I accept the amend-

Mr. Chairman: The question is:
Page 83—
after line 13, insert—

‘147A. Omission of section 389—
Section 389 of the principal Act
shall be omitted.” (84).

The Motion was adopted.

Mr. Chairman: The question is:
“That Clause 147A be added to
the Bill.”
The Motion was adopted.
Clause 147A was added to the Bill.

Clauses 148 to 150 were added to
the Bill.

Mr. Chairman: Is Shri Masani mov-
ing his amendment No. 22?

Shri M. R. Masani: In view of the
rejection of my amendments to cla-
use 79, there will be no purpose in
pressing for this amendment and so, 1
do not move this amendment.

Mr. Chairman: The question is:

“That Clause 151 stand part of
the Bill.”
The Motion was adopted.
Clause 151 was added to the Bill,
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Clause 152 (Amendment of section 408)

Shri Jhunjhunwala (Bhagalpur):
There are two amendments which
stand in my name to this clause.—
Nos. 119 and 120. I beg to move:

Page 83, line 35.—
after “two persons” inseri—

“one of whom should preferab-
1y be from amongst the aggreived
minority shareholders” (119).

Page 84, line 9,—

after  “Central
insert—

Government”

“at any time, if in the opinion
of the Central Government he is
not acting for furtherance of the
objects for which he wag appointed
or the reasons for which he was
appointed have ceased to exist.”
(120).

Section 408 reads as follows:

“Notwithstanding anything con-
tained in this Act, the Central
Government may appoint not more
than two persons being members
of the company, to hold office as
directors thereof for such period
not exceeding three years on any
one occassion ag it may think fit,
if the Central Government, on the
application of not less than two
hundred members of the company
or of members of the company
holding not less than one-tenth of
the total voting power therein, is
satisfied, after such inquiry as it
deems fit to make, that it is neces-
sary to make the appointment or
appointments in order to prevent
the affairs of the company being
conducted either in a manner
which is oppressive to any mem.
bers of the company or in a man-
ner which is prejudicial to the
interests of the company:”

This section was inserted im the
principal Act for the first time in
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1956, out of a motion by Shr: Morarka
and Shri Nathwani to the effect that
the election of directors should be by
proportiona] representation. There
was a great discussion on this and it
was pointed out that most of the evils
and oppressions to the interest of the
minority shareholders arose because
the majority shareholders took undue
advantage of the present system.
Many clauses were discussed even
now about these evils. Most of these
evils would be obviated if power is
given to the shareholders to elact
directors by means of proportional
representation. In that case the mino-
rity shareholders would have had a
right to come and partake in the
management and the majority share-
holders would be on guard not to do
things to exploit the minority share-
holders or to do things against the in-
terests of the whole company by
mismanagement, etc. But the Govern-
ment was reluctant to accept that
amendment of Shri Morarka and there
was a great deal of discussion for
three or four days. Ultimately the
Government inserted this section and
obviate intention of holding election
by proportional representation would
be carried out by appointing two
directors from amongst the mino-
rity share-holders. It was then
stated that there was option given
to the company to adopt proportional
representation for the appointment of
directors. Section 265 reads:

“Notwithstanding anything con-
tained in thig Act, the articles »f
a company may provide for the
appointment of not less than two-
thirds of the total number of the
directors of a public company or
of a private company which is a
subsidiary of a public company,
according to the principal of pro-
portional representation, whether
by the single transferable vote or
by a system of cumulative voting
or otherwise, the appointments
being made onice in every three
years and interim casual vacancies
being filled in accordance with the
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provisions, mutatis mutandis, of
section 262.”

Sir, the idea of giving an option in
this section 265 was, supposing under
section 408 such directors are appoint-
ed by the Government who are acting
against the interests of the company
or any company afterwards find that
it is better that they should make a
change in their articles of association
by giving the shareholders the right af
appointing directors by proportional
representation, in that case there will
be no necessity of section 408. Sir,
four years have passed since thig Act
was passed. It wag being adminis-
tered for the last four years. I do not
know what has been the experience
of Government in this respect. I find
from the report which has been sub-
mitted by the Government that after
holding a proper enquiry, after mak-
ing a thorough investigation under the
various sections of the Act they came
to the conclusion that there was a
prima facie case that the company was
acting against the interests of the
minority shareholders, the company
was not acting in the inte.ests of the
shareholders and of the company as
a whole and it was exploiting. If there
had becn less than one-tenth repre-
sentation the Government would
not have entertained any appli-
cations. From the report I find
that application on behalf of the
minority share-holders of about 23
companies had applied to the Gov-
ernment under section 408 for the ap-
pointment of additional directors as
contemplated under section 408.
There wag some difficulty in the ap-
pointment of direetors.

In that section it was said that only
members could be appointed. It so
happened that in certain cases the
persons who were ultimately chosea
by the Company Law Advisory Com-
mission were not members of the com-
pany. The result was that they had
to purchase share;. in the market.
They purchased the shores in the
market but the company against whom
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the charges were made refused to
transfer those shares in the name of
the persons who were appointed by
the Company Law Advisory Com-
mission. In this respect, Sir, the
Government has come with an amend-
ment that in place of “members” the
word “persons” should be inserted.
So this difficulty has been avoided.

Sir, I had the opportunity of know-
ing some persons who were recom-
mended by the Company Law Advi-
sory Commission. They were good
businessmen. They said: “What is the
use of appointing us? Why do they
not appoint persons from among the
aggrieved shareholders who know the
matter in a better way, who will take
more interest in the matter, who can
go to the meelings of the directors and
place the real grievances and point
out the wz; in which the company
was misappropriating and taking to
anti-social activities in :the adminis-
tration and management of the com-
pany?” I do not know what has been
done. I do not know whether there
is any single director who has been
appointed by the Government and who
is sitting on the board of directors of
the companies concerned.

My amendment No. 119 reads like
this:

Page 83, line 85—

after “two persons” insert—

“one of whom should preferably
be from amongst the aggrieved
minority shareholders.”

At the outset, Sir, I would say, it is
very necessary that there should be a
homogeneous management. But when
it hag been proved to the satisfaction
of the Government and a prima facie
case of mismanagement has been made
out after making investigation conti-
nuously for three or four years, I do
not know why there should be 1y
difficulty in appointing one person
from amongst the shareholders. who
have made certain representations and
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who are aggrieved, as a director of
the company. After all, he will be
only one from amongst those share-
holders and he will not be able to
do any thing as will be against the
interest of the company. It will be
the majority of directors whose voice
will prevail. Only after making en-
quiries about the personality and
capability of the man, only after tak-
ing into consideration whether he is
a desirable man or not should one be
appointed as a director, otherwise
anybody appointed from outside will
have absolutely no interest and he will
not be in the know of the facts as to
how the affairs of the company were
being mismanaged.

As I said in the beginning, it is
very salutary that there should be a
homogeneous management and no
undesirable element should go in.
But when it has been proved and a
prime facie case has been made out
that in a particular company there is
mismanagement and misappropriation
of. money, in that case the Govern-
men: should not have any objection in
appnin’ing onc of the aggrieved share-
helders as an additional director, such
applications of minority shareholders
against 23 companies were received by
the Government. Nothing has been
mentioned in the report as to what has
been done. If the administration is
effected in this fashion that there is
no use inserting such sections. This
doe not speak well of the adminis-
tration. On one side, the impression
goes that the administration is in the
hands of the companies and, on the
other, they do not ultimately do any-
thing. I would, therefore, suggest that
if it is found that a particular com-
pany has been mismanaging its affairs,
they should put in such persons who
will be acting effectively and not per-
sons who wil] do nothing.

The second amendment that I have
suggected is for the insertion of:

“at any time, if in the opinion
of the Central Government he is
not acting for furtherance of the

Bill

objects for which he was appoint-

ed or the reasons for which he

was appointed have cased to

exist.” R
The amendment which is sought to be
made to this clause 152 is to provide
for the additional directors to be re-
moved by the Central Government
from that office at any time. I fully
agree that the Government should
have the power of removing the direc-
tors whom they have appointed as
additiona] directors to look into the
case of mismanagement or to help the
board of directors in the proper mana-
gement of the company. Of course,
the Government fiist appoint those
directors and they can be removed by
the Government and the Government
should have that power, because the
company itself has not got the power
of removing them afterwards, but on
that power of the Government there
must be a restriction. Otherwise, no
respectable man would agree to act
as a director. The Gove.nment, in
the exercise of their whims, might
say, “We do not want you.” But be-
fore doing so the Govarnment should
give reasons. So, my amendment is
to the effect that the Government
should not remove the director so
long as he is functioning well, but the
Government may remove that person
at any time, if in the opinion of the
Central Government he is not acting
in furtherance of the objects for
which he was appointed or the reasons
for which he was appointed have ceas-
ed to exist.

Supposing it is found that the rea-
song for which that director was ap-
pointed no longer exist, and the com-
pany’s work is going on all right even
without the two additiona] directors
being there, in that case, the Govern-
ment has got the right to remove him.
Secondly, the Government should re-
move him.if it finds that he is acting
against the interests of the rcmnany
or he is not helping in the furth~rance
of the cause for which he was ap-
pointed.

So, these are my amendments. I
commend them to the acceptance of
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the House. Unless these two amend-
ments are accepted, no outsider will
come, to be suddenly removed without
any cause. Further, unless the man
who is aggrieved and who knows the
facts is in the Board of Directors, it
will not be of any use, and anybody
coming from outside will not be of
much use and the section wil]l remain
absolutely ineffective.

Shri Achar (Mangalore): I have
also joined my hon. friend Shri Jhun-
jhunwala in these two amendments.
Shri Jhunjhunwala hag fully explained
the implications of these two amend-
ments. So, I wish to add only a word
or two, since he has fully given the
history of this section as well ag the
necessity for these amendments,

The first amendment is a very sim-
ple one. Probably the Government
had a difficulty of finding persons who
are shareholders, and that ig the rea-
son why they have suggested the
present clause. Even now, with this
amended clause of theirs, there is no
absolute necessity for having only the
shareholders in this connection. If
there is a contingency of not having
the shareholders, the Government can
appoint others even as the clause
stands. The only reason for our
amendment is that, if possible, one at
least should be the shareholder. It is
the basic principle of any democratic
body. In fact, the renowned authors
on politics also say that the best quali-
fication for a person to represent a
particular class or a particular in-
terest is that the person should have
that knowledge and he should be a
person belonging to that class or body
and should be interested in that body.
From that point of view, the aménd-
ment is a very simple one. All that
it says is that, if possible—=it does mot
compel the Government—out of
two, at least one should be a person
who is interested. After all, it is to
protect the minorities and for the pur-
pose of protecting the minorities, one
member should belong to that parti-
cular section or body. The person
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who wears the shoes knows where it
pinches. It ig the minority section
that will feel it and yet, absolutely no
harm will be done by accepting our
amendment. I hope the Government
will find its way to accept it.

The next amendment is a corollary
to this. All that it says is that the
director is appointed for a particular
purpose, to carry out a particular duty.
He should not be removed through
any whim on the part of Government.
If he does not carry out his dutics or
he ig unfit for the purpose for which
he wag appointed, within the scope of
the section, then alone, such a person
should be removed. In fact, Shri
Jhunjhunwala has fully explained the
reasons. I hope the Government will
accept these two amendments.

Shri Kanungo: As the hon. Member
Shri Jhunjhunwala explained, I am
quite familiar with the operation of
this section a; pertaining to a particu-
lar case where all the difficulties were
faced, and in spite of the matter
being finally settled by the Supreme
Court, there was the lacuna, and a
ridiculous situation had arisen that
the person appointed by the Govern-
ment from amongst the shareholders
and who had acquired the shares,
could not sit on the Board, because
the company did not permit the trans-
fer to be regarded in the manner

,Shri Jhunjhunwala mentioned. So,
Shri Achar’s point ig answered there.

That means, you cannot legislate for
all contingencies.

Therefore, all I would like to say on
the present amendments is that Gov-
ernment have taken powers to see
that they can appoint any person ir-
respective of his being a shareholder
or not. The purpose of selecting two
persons not elected by the shareholders
is to hold the fort for the time being.
The clause itself says that it is for a
period of three years. Government
would like to have it as a much lesser
period. The whole structure and the
whole construction of the Act is to see
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that the shareholders are able ¢o
manage their own affairs. Wherever
the Government has got to step in in
public interest or in the interests of the
company or of the shareholders, then,
it should be for the minimum time
and to the minimum extent.

Here again, the Government has got
to remember—apart from what is
written in the law—in the administra-
tion itself that the majority is not able
to harass the minority. There are
plenty of provisions in the Act itself
where the rights have been given to
courts and also to various agencies
whereby the minorities may not  be
oppressed. but the majority also, as
Shri Morarka in another context has
mentioned, sometimes need protection.
Therefore, as a matter of policy, the
Government has not and will not tilt
the balance in favour of anybody.
Their only objective will be to see what
is in the best public interest and what
is in the interest of the company ir-
respective of the minority or majority
view.

The amendments proposed in  this
clause—the minorities have been re-
duced from 200 to 100 as also various
other persons—and to other clauses
through the amending Bill will create
a situation where there will be very
little room for minorities to be oppres-
sed. In other words, the conditions
under which the minorities could be
oppressed and section 408 be attracted
thereby would be very much less after
the amending Bill is passed and seve-
ral other sections are amended and
brought into operation. Therefore, I
would urge upon the House to accept
the clause as it has emerged from the
Joint Committee and pass the same
without the amendments of Shri Jhun-
jhunwala.

Mr. Chairman: I shall put the two
amendments Nos, 119 and 120 to the
vote.

Amendments Nos. 119 and 120 were
put and negatived,
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Mr. Chairman: The question is:

“That clause 152 stand part of the
Bill”.

The motion was adopted.

Clause 152 was added to the Bill.
16 hrs.

Clause 153— (Amendment of section
409)

Shri Morarka: Clause 153 seeks to
amend section 409. In view of our
having accepted clause 79 which al-
ready covers the points contained in
section 409, I think it is an unneces-
sary duplication in our statute to have
section 409 and also clause 79, i.e, sec-
tion 250 in the amended form. I hope
the Minister would reconsider the
whole thing and see whether it is in
fact necessary to have section 409.

The heading of section 409 says:
“Power of Central Government to pre-
vent change in Board of Directors
likely to affect company prejudicially”,
That is amply covered by clause 79.
Section 409 requires a formal com-
plaint to be made by the managing
director, directors, managing agents
secretaries or treasurers. Now we
are seeking to add the word “manager”
also. Under section 250, anybody can
make a complaint and even without
any complaint, Government can act
suo motu. So, I would request the
hon. Minister to get the matter ex-
amined, because I feel that what we
provide under section 409 is amply
covered in a wider form in section 250.

About the operation of section 409,
I want to say something which I
recently learnt from a lawyer friend
of mine, who appeared before the
advisory commission. It is interest-
ing and I thought I might share that
information with the House. Under
section 409, certain directors made a
complaint to the Central Government
and under section 411, that complaint
was referred to the advisory com-
mission. The commission called both
the parties. The party representing
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the company explained that the parti-
cular person whom they wanted to
remove from directorship was not
acting in the interests of the com-
pany and so, it has been considered
desirable that he should be removed.
As you know, for removing a director
you have to pass an ordinary resolu-
tion of the general body, Such a
resolution was passed. An interesting
question put by the commission to my
lawyer friend was, “It is all right for
you to say that you have passed a
general body resolution. But, after
all, in that general body meeting, only
30 per cent of the shareholders were
present.” For a moment, my friend
was at the end of his wits. But an-
other friend of mine, who is fortunate-
ly a Mcmber of the House, was pre-
sent and he said: “It is all right for
.you to raise this objection, but when
this particular clause was passed in the
House, we hardly had 20 Members
presen.. Therefore, can you say that
the company law is not a validly
passed Act?” It is all right for the
commission to raise such points that
when the resolution was pnassed, only
30 per cent of the shareholders were
present and voted. But once a resolu-
tion is passed in accordance with the
provisions of law, it must be treated
as a representaiive resolution and the
advisory commission or the company
law department should not then go
behind it unless some malpractice or
mala fides are alleged.

I do not want to raise the question
of quorum. but if you kindly count the
number of Members—I Counted it a
little while ago—it is only 19. On
account of that, one cannot say that
the clauses we are adopting are not
representative or they do not have
binding force.

This is just by way of an illustra-
tion. My main point is, in view of
section 250 in the amended form
which already covers the nrovision
contained in section 409 the hon.
Minister may kindly reconsider the
whole thing.
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Shri Kanungo: Very humbly I beg to
submit that I wholly dissociate myself
from the analogy just mentioned by
Shri Morarka or his friend before
somebody else. It is the privilege of
Parliament to judge its own affairs
and to take its own decisions. It is
the privilege of the Members of Parlia-
ment to be present in the House or not,
as they like. So, to draw analogies of
the rights and responsibilities of Mem-
bers of Parliament and of members
of some other organisation is certainly
not desirable.

Shri Morarka: I do not want to
interrupt the hon, Minister. As a
matter of fact, I said I did not raise
it as a constitutional point. But
while there is a defiui‘z obligation
to have quorum.......

Shri Kanungo: Again I object to the
analogy being drawn between some
other organisation and Parliament.

Stri Tangamani: There may no‘ be
many Members present, but when
there are persons like Shri Morarka
and c.iers who are well versed in
company law contributing to the dis-
cussion, it is all right.

Shri Morarka: Before the general
body meeting is held, notice is given
and the mee'ing is properly held. So,
irrespective of the number of share-
holders present, the resolution is
binding.

Shri Kanungos: The advisory com-
mission was free to come to its con-
clusion considering various asnects. I
am not competent to say anything
about what the commission has done.

Regarding the point that this see-
tion is relundant, I would say that
this i~ a right conferred upon membersg
of the management. In fact, by the
amendment we are trying to extend
it to others forms of management
which are not included in the
original Bill. Section 250, which
was discuseed for quite a lonyg
time, does give power to the share-
holders under section 247 and to the
Government to take some action suo
motu if necessary. But under section
409, the right is confined to the mem-
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bers of management, I do not think
1 will be justified in taking it out,
because this was put after a great deal
of deliberation and presumably be-
cause it was anticipated that factions
in the management itself should be
enough to bring matters to the atten-
tion of Government, which can be
corrected. So, I submit that the clause
as it has emerged from the Joint Com-
mittee may be accepted by the House.

Mr. Chairman: The question is:

‘“That clause 153 stand part of
the Bill.”

The motion was adopted.
Clause 153 was added to the Bill.

Clause 154.— (Amendment of sec-
tion 411)

Skri M. R. Masani: I would like to
oppose this clause which deals with
section 411. Section 411 of the Act
had entrusted the Advisory Commis-
sion with the task of advising Gov-
ernment on applications made to it
under certain sections. The Joint
Committee discussed this matter and
this clause has now emerged as clause
154. Now the hon. Minister for Com-
merce and Industry, in the course of
his reply on the second reading,
thought that I should not have raised
this matter in the House because the
Ppresent clause was by way of a par-
tial concession made to a point of
view that had been put in the Joint
Committee. I think the hon. Minister
will appreciate that a  partial con-
cession imade to a point of view does
not necessarily follow that it will
satisfy the other point of view and I
hope he will take it in the spirit in
which it is put. I still feel that hav-
ing created the Advisory Commission,
so far as the applications under sec-
tions 408 and 409 are concerned, the
original position under the Act, that
is, section 411, is very much better
than doing anything which limits or
detracts from its authority. This
clause does not take away the author-
ity of the Commission. What it does is
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Bill
to remove from its purview certain
applications which need not go to
them and allow the Government to
pasg orders on certain other. I feel
that the confidence in the Commis-
sion should be undiluted and that the
original section 411 is better than this
section. So, I would like to dissociate
myself from this clause.

Shri Naushir Bharucha: In fact, I
was anticipating this argument from
my hon. friend, Shri Masani, and I
think there is some force in what he
says. But we have to balance prac-
tical convenience with what is re-
quired to be done. I am of the view
that while in the Joint Committee a
compromise was arrived at, namely,
that the Government undertake not
to pass any final orders until the
Advisory Commission was consulted,
a further safeguard might be intro-
duceq without altering the section by
the Government saying or undertak-
ing that where any member of the
Advisory Commission requires that a
particular complaint should be placed
before it, then the Government
should place it before it. The idea is
that a particular complaint on an rm-
portant question might have appeared
to the Government frivolous but, in
the light of the background material
which any particular party possesses,
may not be so frivolous as might
have appeared at first sight. I would
say that as a matter of administrative
policy also Government should make
it a point that where any member of
the Advisory Commission requires
any particular complaint, it should be
placed before it for comsideration. I
am sure the members of the Advisory
Commission will use this privilege
very sparingly and only when certain
matters are brought to their notice and
they really feel that this is a matter
which the Advisory Commission must
look into. Otherwise, basically the
section as it has been drafted seems
to be all right.

I have some experience of the work-
ing of some committees. On the BEST
committee we had to make numerous
appointments and we received
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so many applications that it was
humanly impossible for the committee
as a whole to go through them.
Therefore, we always asked the Gene-
ral Manager to sift those applications
and reject those applications which
are not up to the standard and place
before us about 8 or 10 applications
from which we called 4 or 5 candi-
dates for interview. That helps the

committee to carry on its activity ex-

peditiously. Side by side, we have also
developed a convention or practice that
when a member of the Commititee
demanded that a particular application
should be considered, then the General
Manager placed that application also
for the consideration of the committee.
And if any member wanted that parti-
cular candidate should be invited for
interview it was also done. But this
privilege was excercised only in very
exceptional cases. I think some such
working arrangement should be arriv-
ed at. There will be such a host of
applications that the Advisory Com-
mission, in its own interest would not
like to go through all of them Per-
sonally, I receive so many complaints
on several matters that I see the top
heading and the subject matter only;
I do not go through the whole of them
as it is humanly impossible. The same
thing would apply here also. As the
corporate sector expands, there will
be numerous complaints. As the
knowledge of company law becdmes
more widespread many more com-
plaints will come and quite a good
number will be frivolous. It is there-
fore, necessary that sifting should be
done. At the same time, the objec-
tion of Shri Masani that power is
being taken away from the Advisory
Commission can be removed by deve-
loping a healthy convention along the
lines I have suggested. I hope Gov-

ernment will accept the clause, as it
is.

Shri Kanungo: 1 would draw the
attention of Shri Bharucha to the last
part of the proviso says:

“but it shall not make any final
order on such application except

NOVEMBER 28, 1960

(Amendment) Bill 2678

after considering the advice ten-
dered by the Advisory Commis-
sion”.

So, the Commission is the final autho-
rity. The limited point of view about
frivolous applications is a very tem-
porary affair. There is nothing to
prevent the Commission from asking
for any records, because- those cases
will have to go before them. Ulti-
mately they will have to go to them.
There is nothing to prevent them from
seeing them. But I am sure that the
Commission.. ... ..

Shri Naushir Bharucha: If you will
permi. me to say so, probably the hon.
Minister is labouring under some mis-
apprehension. So far as frivolous
applications are concerned, once Gov-
ernment reject them, there is an end
to them; they are not going to come
to the Advisory Commission. There
is no point in putting the frivolous
applications before the Advisory Com-
mission. I think the scheme of the
section, as we have amended it in the
Joint Committee is that the frivolous
applications once and for all will be
disposed of by the managerial or
secretarial staff and they will not go
before the Commission. What you
say is applicable only in such cases
which you desire to place before the
Commission. Therefore, the conven-
tion I was suggesting to you is that
even where the secretarial staff has
disposed it of as a frivolous applica-
tion. if any member says that a parti-
cular complaint should be examined,
that should be done. A case like this
would very rarely occur but it will
effectively meet the argument of some
people that the powers or rights of
the Advisory Commission are being
whittled down. It is only a question
of developing administrative practices,

Shri Kanungo: The first proviso
reads:

“Provided that it shall not be
necessary for the Centml Govern-
ment to refer to the Advisory
Commission any application under
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section 408 or section 409 which,
in the opinion of that Govern-
ment, is of a frivolous nature or
deals with matters of minor im-

portance;”
Then we have provided:
“Provided further that the

Central Government may, in the
case of any application under
section 408 or section 409 which
has been, or may be. referred to
the Advisory Commission, make
such interim order as it thinks fit
but it shall not make any final
order on such application except
after considering the advice ten-
dered by the Advisory Commis-
sion.”

It means that in those cases which
are not frivolous, they are referred
to the Commission and the Govern-
ment are authorised to pass some
interim orders. 1 take it that Shri
Bharucha suggests that even in cases
where they are considered as fri-
volous, the applicant should have the
right to ask the Commission to
consider it or the Commission should
have the right to ask for such appli-
cations. Well, I am not prepared to
write it in the law but......

Shri Naushir Bharucha: You need
not write it in the law; it is a matter
of developing conventions.

Shri Kanungo: As a matter of fact,
we are very chary of taking any
action without the advice of the Com-
mission.

In fact, T suppose. while consider-
ing some of the clauses, I have sug-
gested that where it is not obligatory
to refer the matter to the Commission
we would usually refer it to the Com-
mission. Therefore it can be taken
for granted by the House that we will
consult with the Commission and as
advised by them will find out
administrative  procedures or via
media through which we can act.

Mr. Chairman: The question is:

“That clause 154 stand part of
the Bill.”

The motion was adopted.
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Clause 154 was added to the Bill.

Clauses 155 to 180 were added to
the Bill.

Clause 181— (Amendment of section
530).

Shrij Tangamani: I have my amend-
ment No. 45 to this clause. There is
also amendment No. 74 standing in
the name of Shri Bharucha and
amendment No. 124 in the name of
Shri Ramsingh Bhai Varma.

Shri Surendranath Dwivedy (Kend-
rapara): Are you moving all the
amendments?

Shri Naushir Bharucha: I am
moving my amendment. I move:

Page 92,—

for clause 181, substitute—
‘181. Amendment of section 530—
In section 530 of the principal

Act, in clause (b) of sub-
section (1),—

(i) for the words “not exceed-

ing four months”, the
words “not exceeding
twelve months” shall be
substituted.

(i) after the words ‘“relevant

date”, the foilowing wenrds
letters and figures shall be
inserted, namely:—

“and any compensation pay-
able to any workman
under any of the provi-
sions of ,Chapter VA of
the Industrial Disputes

Act, 19477 (79).

Shri Tangamani: Sir, 1 beg to
move:

Page 92—
after line 25. add—

‘(b) in sub-section (2), for the
words “one thousand rupees”,
the words “two thousand
five hundred rupees” shall
be substituted.” (45).



2681 Companies

[Shri Tangamani)

About this clause in the beginning
itself I would like to submit that
‘there has been consensus of opinion
among the representatives of the
trade unions which have been inter-
ested not only in labour but in ad-
ministering certain important provi-
sions of the Industrial Disputes Act.
In the dissenting note the group
represented by the All-India Trade
‘Union Congress and also the group
represented by the Hind Mazdoor
‘Sahha have stated that this amount of
Rs. 1,000 must be increased to Rs.
2,500. It would have been a proper
thing if there was no ceiling at all.
As you are now aware, in this House
also the group represented by the
Indian National Trade Union Cong-
ress have given notice of an amend-
ment, namely, amendment No. 124
which hag been circulated to us.

16-23 hrs.
[MR. DEPUTY-SPEAKER in the Chair]

Bo, on this particular issue of en-
hancing this amount from Rs. 1,000 to
Rs. 2,500 there has been unanimity.

What is the actual purpose of this
-amendment and what is the purpose
of clause 1817 Originally thjs was
clause 179. The old clause 179 and
the new clause 181 are practically the
same—not only practically the same
but they are the same except that the
present clause is well-drafted. Origi-
nal clause 179 reads as follows. Just
for the sake of comparison, as it is a
very short clause, I would read it. It
reads:

“In section 530 of the principal
Act in sub-section (1), in clause
(b), for the brackets and words
“(including wages payable for
‘time or piece work, salary earned
wholly or in part by way of com-
mission)”, the brackets. words,
figures . and letter “(including
wages payable for time or piece
work, salary earned wholly or in
‘part by way of commission or
<ompensation payable to any
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workman under any of the provi-
siong of Chapter VA of the Indus-
trial Disputes Act, 1947)” shall be
substituted.”

It i3 cumbersome in the sense that
they wanted to add what js included
in brackets by putting in the word
compensation which they wanted to
include by this amendment Bill. All
that this amending Bill states is that
the compensation payable under
Chapter VA of Industrial Disputes
Act of 1947 ghall be added to the
section. It is concise and at the same
time brings home in a forceful way
what the intention is.

Section 530 deals with prior pay-
ments in the case of winding up,
whether it is voluntary or otherwise.
In the case of winding up, they say,
there should be priority to certain
debts like—

“all revenues, taxes, cesses and
rates due from the company to
the Central or a State Govern-
ment or to a local authority at the
relevant date as defined in clause
(c) of sub-section (8), and having
become due and payable within
the twelve months next before
that date:”

It is more or lesg the same in almost
all these Companies Acts. I am now
quoting clause (b), which says:

“all wages or salary (including
wages payable for time or piece
work and salary earned wholly or
in part by way of commission) of
any employee, in respect of ser-
vices rendered to the company
and due for a period not exceed-
ing four months within the twelve
months next before the relevant
date, subject to the limit specified
in cub-section (2);”

The limit laid down in sub-section
(2) is as follows:

“The sum to which priority is
to be given under clause (b) of
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sub-section (1), shall not, in the
case of any one claimant, exceed
ene thousand rupees:

Provided that where a claimant
is a labourer in husbandry who
has entered into a contract for
the payment of a portion of his
wages in a lump sum at the end
of the year of hiring, he shall
have priority in respect of the
whole of such sum, or a part
thereof, ag the Court may decide
to be due under the contract,
proportionate to the time of
service up to the relevant date.”

This is the relevant section and in
this T would like to substitute “two
thousand five hundred rupees” in
place of “one thousand rupees”,
because it is subject to the limits
specified in sub-section (2). That in
brief is the purport of my ameni-
ment.

In this section there are also clauses
(c), (d) (e) and (f) and I am not
going into this matter although it
deals with labour. Prior payments
to labour like workmen’s compensa-
tion or provident fund that is due to
them are all mentioned here. I will
not also go into the question of the
relevant date because that is for the
lawyers to argue. But here is the
question of wages.

All along while industrial relations
have developed wages have included
not only the salary that has been paid
but also the bonus that has been paid
and in certain cases those which they
have earned because they have work-
ed for a period of years. It is some-
thing like this.

1 believe it was in the year 1946 or
8o that there was an amendment of
the Factories Act which said that
when a person has worked for twenty
days he has not only earned for
twenty days but he has also earned
for another day for having worked
for twenty days he earns an extra
one day which later on came to be
known as earned leave. Today a
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worker coming under the Factories
Act will be entitled to 15 to 20 cays
in a year which is reckoned as earned
leave. He has earned that Ileave.
In the same way this worker is now
thrown out for no fault of his. He
has served the company, say, for
twenty years and the company goes
into liquidation. It is no fault of the
worker that the company has gone
into liquidation. This worker is now
sent out. When the worker was sent
out, unless there was a scheme known
as the gratuity scheme under the old
law, not a single penny was paid to
this worker. That was the posjtion
till 1953. It was only in 1953 because
there was involuntary unemployment
due to power shortage—there was a
reference to power shortage this
morning—and owing to circum:tances
beyond his control, fcr example, if
a business is closed, the workman
must be entitled to some kind of
compensation. That was the Bill.

There were Cecisions in the Indus-
trial courts, and there were dec’'sions
of the Labour Appellate Tribunal
which went to say that where a
worker has been retrenched or a
worker has been sent out of employ-
ment for no fault of his, he will be
entitled, as compensation, if it is only
for a temporary period, to 50 per cent
of the wages and if it is for a long
period, or if it is a permanent closure,
compensation must be calculated on
the basis of the work that he has
done. In other words, if he has
served for 20 years, we must take
into consideration the 20 years' ser-
vice for actually calculating compen-
sation. For the 20 vears’ service,
the compensation that is pavable now
under the Industria] Disputes Act, to
which reference has been made in the
Amending Bill clause 5A, is half a
month’s average wage for every
year’'s service, including dearness
allowance—whatever he has earned
by basic wages, dearness allowance
and other allowances. Average wage
is also deflned in the Inductrial Dis-
putes Act. When he has put in 20
years of service he will be entitled
to 10 menths average wage. Here,
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let us take the case of a worker
Today, an un-skilledq worker in the
petroleum industry, or even accord-
ing to the new Awards which have
come, in textiles or cement, will be
getting about Rs. 100 or 120 a month.
That would be his average salary.
He serves for about 10 years or 20
years or 30 years. If he serves for
30 years, he will get his average
salary multiplied by fifteen. It may
be Rs. 1000 or Rs. 1500. It may not
be more than that. This is the
worker in the lowest rung of the
ladd®r. For semi-skilled and other
workers, they may get Rs. 200. It
may be at least Rs. 100 per month
and if it is 15 months salary, it may
be Rs. 1500. If this is included as
part of the wages it may come to
Rs. 500 to 1500 easily, in these
organised industries. We are saying
by this Bill that a worker will be
entitled to Rs. 500 to 1500. I am put-
ting my claim at the lowest level.
The original Act was passed in 1956.
They have also tabulated the prior
payments. When they tabulated the
prior payments. they said, wages
payable in respect of service rendered
to the company and the money that
is due to them, up to a certain limit.
They visualised that the money that
is due to them not only for work
done, but for other things also, may
come to Rs. 1000 and they fixed the
ceiling at Rs. 1,000 or Rs. 1,500. This
was when new wages were not to be
included. Even assuming that the
new compensation is not to be includ-
ed as part of the wages, he will still
be entitled to more and the ceiling
will have to go up 50 per cent, in
view of the increased cost of living.
Even without this amendment, there
is a case for amending sub-section
(2) for enhancing the ceiling from
Rs. 1,000 to Rs. 1,500. If we are
including this also if we are includ-
ing compensation also, naturally,
they will have to pav more than
Rs. 2500. In the Dissenting note,
they have pointed out that the prover
thing would have been nnt to include
sub-section (2) at all. Delete sub-
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section (2). If you include prior
payment of wages,—wages including
so and so—do not bring in sub-section
(2) which limits the compensation to
Rs. 1,000. It may be even less than
Rs. 1,600. It may be less than Rs.
2,500; it may be much less. Any way,
do not fix a ceiling when you know
that the worker may be entitled to
more. If he is entitled to at least Rs.
2,500, why should he be denied Rs.
1,500? You are giving him something
by the left hand and taking it away
by the right hand. That would be
the impression that would be created.
Not only the amendments here and
the dissenting note, all the trade
unions have generally welcomed this
provision of giving priority payment
regarding wages, and on the question
of wages, including the compensation
that is payable under the new
Retrenchment Compensation provi-
sion.

I would only for the sake of empha-
si; recapitulate. The original clause
179 seeks to include retrenchment
compensation which is payable to the
workers, which certainly is a step in
the right direction, because it is
jircluded as a preferentia! payment
undcr section 530 of the criginal Act
e 1 have said, if th+ proviso is
alywed to continue and the ceiling of
Rs. 1,000 for such preferential pay-
ment is laid down there, the trade
unions opine that the benefit that
has been promised is now taken
away from them, as long as the
workmen have no effective say in
the management of the company.
If things had been left to the
management and the workmen or if
it had been left to the workmen,
this would not have happened also.
I know of instances of textile mills
where because of the mismanagement
certain things happened and 1,500
workers were thrown out. It i not
because the price of cloth has gone
down. It is not because they are
not having a market. It is not
because there is electricity cut.
Because of mismanagement, 2200
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workers in a particular textile mill
have been thrown out. The workers
have been always making suggestions
that they will be in a position to con-
tribute. In that particalar unit,
which is well known to the hon.
Minister also, for nearly 4 or B8
months, the workers were prepared
to work without wages. Because of
certain complications amongst the
partners, some serious thing happen-
ed. In the same way, it has happened
a year ago in Coimbatore. There |is
one important industrialist. He is now
charge-sheeted for serious offences,
for counterfeiting, etc. He is the
chief controller of 4 or 5§ textile
units. One of the units has already
closed down—the Palar textiles in
Chingleput. There is another textile
mill at Tiruchengode which may pro-
bably be closed down. There is the
oldest and best run textile mill known
as the Stanes mills—Coimbatore
Cotton spinning mill. We do not
know what is going to be its fate.
This is an important unit under this
management. In such cases, is it
because the workers have misbehaved
that this closure is taking place? Is
it because the workers have mis-
behaved that the workmen are being
thrown out of employment? No. I
say as one of the dissenters have
stated that they have no effective say
in the management of the company.
That is why it is not fair to put this
in the category of ordinary debt. It
should be made preferential payment.
Even the original provision of the Bill
is likely to be defeated in many cases
unless maximum is raised, although
we would certainly like that there is
no maximum fixed at all.

My amendment is quite simple. I
do appreciate the point because in the
Joint Committee also. many of the
witnesses on the employers’ side were
not hapoy with clause 179 as it then
was. When pointed questions were
put to them as to what will be the
commitment, and whether they could
give an estimate of the ad-itional
commitment in case this is also in-
cluded as wages, no employer was in
a position to say, and no employer
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witness was prepared to say.
They were opposed to this. A
good measure which is being wel+
comed by the workers is included in
the Companies Act. The workers
must be also allowed to benefit from
the good intention. Good intention
alone is not enough unless some benefi
accrues to the beneficiary. If you say
that they are going to g=t retrench-
ment compensation also -; part of the
wages, when the worker 1, already
entitled to Rs. 1500 as wages exclusive
of this retrenchment compensation,
if the maximum is Rs. 1000, the wor-
ker is not going to benefit. So, the
beneficiary must be benefited. If that
intention is to be carried out, I sub-
mit this amendment of mine, which is
a simple one, should be accepted. I
had proposed it in the Joint Commit-
tee and could not succeed. I have
mentioned it in my Dissenting Note.
Again now, I have come forward with
this amendment. I am strengthened
by the fact that on this particular ques-
tion, the central trade union organisa-
tions which matter in this country, the
AITUC, the HMS and the INTUC, are
a'l united. I therefore suggest that
it will be really respecting the
wishes of the workers and those
interested in their welfare if this
amendment is accepted by the Gov-
ernment and the House.

Shri Naushir Bharucha: I have
moved my amendment 74. The only
object of it is this. In the matter of
priorities, where the salaries or
wages of workmen are due, it has
been provided that in the event of
liquidation of a company, they should
rank to the extent of four months
salary only. I desire that instead of
four months, it should be twelve
months, and that for a very simple
reason. :

Section (2) of the principal Act
limits the amount to Rs. 1,000
Therefore, who are the people who
are likely to benefit if we change it
from four to twelve months, It
would mean people drawing a salary
of Rs. 80 per month or less. And
these are the people who require
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priority. I therefore suggest that so
long as the overall limit remains, at
least this change may be introduced
s0 that the poorest category of
workers may obtain relief in the shape
of a larger share before the share to
gthers is distributed.

I welcome the change introduced in
section 530 by clause 181, seeking to
add in sub-section 1(b) of the princi-
pal Act the following:

“and any compensation payable
to any workman under any of the
provisions of Chapter VA of the
Industrial Disputes Act, 1947.”

That is, that also should rank for
priority, However, one thing has got
to be observed. Where an industrial
concern is closed completely and the
court holds that it is not due to the
tault of the management, retrenchment
compensation is not payable. But the
Industrial Disputes Act states there
will be retrenchment compensation
where retrenchment takes place, not
where there is complete closure. There-
fore, when we provide for priority for
retrenchment compensation being paid
to the workers, let us understand very
clearly that in most cases of liquida-
tion, unless it is shown that the closure
was due to the fault of the manage-
ment, no compensation or benefit will
be available to the workers under this
clause, 1 therefore submit that it is
very necessary that the smallest of the
workers should be protected, and
hence my amendment,

It is not a rare phenomenon that not
only retrenchment compensation is not
paid, not only salaries are not paid for
months together, but actually provi-
dend funds have been swallowed by
employers. In my own constituency
there was a very pathetic case of an
industrial concern which was closed
as a result of absolute mismanage-
ment and quarrel among the partners
and the provident fund of workers of
many years standing, which thig indus-
trial concern wac supposed to devosit
with the Commissioner for Provident
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Fund, was not only not deposited, but
completely swallowed by the employ-
er. And yet what has happened? No
criminal proceeding has been launched
against him. Nothing has been done.
Therefore, I appeal that while we are
putting down on paper the rights of
workers, let us not be so very nig-
gardly as to say that a worker who
has carried on for six to eight months
without salary should rank for only
four months salary and nothing more,

So far as the rest of the distribu-
tion is concerned, unless one comes
within the rank of priority for the
balance, there is no hope of getting
anything when a company has gone
into liquidation, because when a com-
pany goes into liquidation, our ex-
perience is that long prior to that all
its assets have been fully mortgaged
and there is very little that the poor
workman will get by way of balance
unless he ranks as one of the persons
entitled to get any amount.

I therefore submit that this is a very
modest amendment which the Govern-
ment should accept.

T fog W ami (Frve)
S, 7 G 3o HR FAATAFATT
5 ¥ ¥ oF Frer & FEET ¢
@ W OTFR YT NGa FATE
Page 92,—
after line 25, add—
‘(b) in sub-section (2), for the
words “one thousand rupees”
the words “two thousand

runees” shall be substituted.”
(124.).
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Shri K. N. Pande (Hata): My
amendment in this connection is very
simple, 1 am very thankful to Shri
Ramsingh Bhai Varma who has also
supported my contention in this be-
half. This figure of Rs. 1000 was fix-
ed in 1956. But, since then, the wages
in each and every industry, particu-
larly in the large-scale industries,
have gone up. Naturally, if the wages
get accumulated, they will come to
more than Rs, 1000,

From-my experience, I can cite the
case of the Padrauna Sugar Factory.
This factory was auctioned, because
it was not able to pay the wages to
the workerg for the previous eight to
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nine months. Besides, they had not
also paid the Government dues, and,
therefore, the factory was auctioned:
and the workers had to be satisfied
only with 60 per cent of their wages.

The figure of Rs. 1000 was fixed
when the wages were low, including
gratuity and other things, so that the
workers might get their reasonable
dues, But there is a great difference
between retrenchment compensation
and gratuity, because retrenchment
compensation is always higher than
the gratuity; retrenchment compensa-
tion is at the rate of half the monthly
wages of the worker, for each com-
pleted year of service. Supposing a
worker has served in a factory for
twenty or thirty years, when the fac-
tory is closed, the worker will be en-
titled to retrenchment compensation.
and that amount will obviously be
higher than the gratuity which he will
be getting. In the Joint Committee,
this retrenchment compensation was
not allowed, but it was allowed this
time; and yet the amount was kept at
only Rs. 1000. I fail to understand
the reasoning in this connection.

Therefore, I would request the Com-
merce and Industry Ministry to con-
sider this point because there will be
a great hardship, if the amount is
maintained the same,

Therefore, while supporting Shri
Ramsingh Bhai Verma I want to urge
the House to gupport my point so that
the workers may not lose the wages
for which they have worked hard.

Shri T. B. Vittal Rao (Khammam):
I rise to support the amendments
moved by my hon. friends, Shri Tanga-
mani, Shri Naushir Bharucha and
Shri Ramsingh Bhai Varma, Shri
Naushir Bharucha’s amendment is to
raise the period from 4 months to 12
months. Shri Tangamani's amend-
ment is to raise the limit of wages
payable from Rs. 1000 to Rs. 2500 and
Shri Ramsingh Bhai Varma’s amend-
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ment is to raise the figure from Rs,
1000 to 2000.

1 do not want to traverse the ground
covered by the previous speakers. The
Industrial Disputes Act covers all
those workers whose salary is Rs. 500
or below. Originally, the figure was
Rs. 200; then it was changed to Rs, 400
and then it was raised to Rs. 500,
Why? It was because during the
course of so many years, sO many
changes have taken place; salaries and
wages have also increased. So to pro-
vide for a wider coverage, the ceiling
was raised to Rs. 500. Let us come to
the Payment of Wages Act, Original-
ly, it was applicable only to those
workers drawing up to Rs, 200. But
in 1957, we amended it and now it is
applicable to workers drawing upto
Rs. 400. Again, take the Workmen’s
Compensation Act. This was also
amended two years ago, Originally,
it was applicable to those drawing
only Rs. 300 or less, Now the figure
is Rs. 400 and it is in Government’s
contemplation to further amend it and
make it applicable to those drawing
upto Rs. 500,

Therefore, when we consider this
question of payment of wages or com-
pensation, we should take into account
the maximum. Only the other day
we found in the Annual Report for
1958-59 of the Employees’ Provident
Fund Scheme that the Commissioner
had said that there are companies
which have defaulted to the extent of
Rs. 2:5 crores, and he wag finding it
very difficult to recover it, Of course
we have collected under the scheme
a huge amount of about Rs. 210 cro-
res, and in comparison with that, Rs.
2:5 crores is not a big amount. But
he has recommended to Government
to consider whether any contribution
to the Employees Provident Fund
should not have over-ridding priority
over all other payments. That was
the intention, It shows how our con-
cept is developing,

Therefore, when we want to raise
the limit from Rs. 1000 to Rs. 2500,
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there is strong reason behind it, I
welcome the new amendment which
the Joint Committee has put in, that
retrenchment compensation should also
be considered for preferential pay-
ment. If a worker is getting about
Rs. 400 a month and the factory or
mill goes into liquidation, he is entitl-
ed to get retrenchment compensation
at the rate of Rs, 200 for every com-
pleted year of service....

Mr. Deputy-Speaker: Is he conclud-
ing now or is likely to take some more
time?

Shri T. B. Vittal Rao: I will take
some more time.

Mr. Deputy-Speaker: Then he may
continue the next day.

17 hrs.

*NALAGARH COMMITTE

Mr. Deputy-Speaker: Now, we will
take up the half-an-hour discussion,
Shri Malhotra.

Shri Inder J. Malhotra (Jammu and
Kashmir): Mr. Deputy-Speaker, Sir,
at the very beginning I would like to
say that the Agricultural Adminis-
tration Committee submitted its report
in October, 1958, It is a very impor-
tant one and it has pointed out some
of the basic needs of our agricultural
reorganisation. This report was sub-
mitted in 1958 and about 2% years
have gone by ang it is still lying in
the pigeon hole. In answer to Un-
starred Question No. 14 on 15th Nov-
ember, 1960, it was stated that only
the Punjab State had submitteq its
proposals to implement the recommen-
dations of this Committee anq the
Centre has approved those proposals;
and proposals from other States are
being awaited,

I would like to point out the main
basic facts which have been empha-
sised in the report for the reorganisa-
tion of the agricultural administration
in our country, This report, at the
same time, created a stir among the

*Half-an-hour discussion.





