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:and other important projects. I join
the hon. Members who have paid very
well deserved tributes to the Commit-
tee which has really produced a very
useful and profitable report. 1 think,
so far as information about these ports
is concerned, it will be a sort of com-
pendium for all times to come.

Shri T. B. Vittal Rao: Mr. Deputy-
Speaker, Sir, the hon. Minister has
stated that the congestion that obtain-
ed in 1957 and subsequently in 1958
was due tg the closure of the Suez
Canal and the subsequent opening of
the Suez Canal. I would like to draw
the attention of the hon. Minister to
the fact that we are going to import
16 milllon tons of wheat under the
PL 480 Agreement and 1 million tons
of rice from the United States of
America. Let not the same congestion
take place in these major ports and
let us not pay heavy demurrage.

1 am quite aware that the develop-
ment of minor ports is in the Concur-
rent List,

Shri Raj Bahadar: Sir, this is not a
point which he has made earlier. I
will have no opportunity of replying
to that.

Mr. Deputy-Speaker: The record
will show that it was made afterwards.
Normally. he should not take up new
points now.

Shri Harish Chandra Mathur (Pali):
He can criticise what has been said.

Shri T. B. Vittal Rao: I know that
the development cf minor ports s in
the Concurrent List. But, what 1
would urge is that the conversion of
minor ports into major ones is entirely
the responsibility of the Central Gov-
<€rnment.

All these ports, Mangalore and Tuti-
corin lie in the south. and there is a
feeling in the south, amnog the pecple
there, that their interests are not look-
ed after properly by the Government
of ‘ndia. T hope and trust due note
of this feeling will be made by the
Planning Commission when they fina-
lise their plans in the next week.
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One more point. I have, time and
again read in the papers the statement
made by the Chief Minister of Mysore
State in the Mysore State Legislative
Assembly that Mangalore port will
definitely be taken up for conversion.
I do not know whether a decision has
been taken because even the Minister
today was not able to tell us the deci-
sion, But the National Harbour
Board has recommended that Tutico-
rin and Mangalore ports should be
developed as major ports.

Mr. Deputy-Speaker: The question
is:

“That this House takes note of
the Report of the Intermediate
Ports Development Committee,
laid on the Table of the House on
the 9th September, 1960.”

The motion was adopted.

1735 hrs.

DISCUSSION RE. APPOINTMENT
OF SHRI A. K. CHANDA AS
CHAIRMAN, FINANCE COMMIS-
SION

Mr. Deputy-Speaker: Now we will
take up the next item. Shri Khadil-
kar. The time allowed will be ten
minutes for the Mover and subse-
quently 5 minutes for others. There
are 8 sponsors and the time allotted
is one hour. The Minister has also to
reply. Now, hon. Members may dis-
tribute the time and I will abide by
it.

Shri Khadilkar (Ahmednagar): But
the subject is so important. I wil
proceed and I will try to finish. it as:
early as possible.

The Minister of Finance (Shri
Morarji Desai): The importance does
not require more time.
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(Shri Raj Bahadur): I am sorry, Sir,
I will not be here tomorrow.

Mr. Deputy-Speaker: Then I can't
help it.

Shri A. M. Tariq: The senior Minis-
ter will be here, he can reply.

Mr. Deputy-Speaker: The hon.
Minister who is in charge of it will
have to answer.

Shri Ansar Harvani (Fatehpur):
The senior Minister can reply.

Shri Raj Bahadur: If you will per-
mit me to say, Sir, I have been deal-
ing with the brass-tacks.

Mr. Deputy-Speaker: If not today,
then next session. Does Shri Tariq
agree to that.

Shri A. M. Tariq: All right, Sir.

Shri Khadilkar: Sir, I am grateful
to you for allowing me to raise this
discussion, because I consider it very
important. I consider, Sir, that the
offices of the Chief Justice of the
Supreme Court, the Auditor General
and the Public Service Commission
Chairman are some of the pillars of
our Constitution. If some allurements
are kept before the holders of these
offices after retirement, as it is happen-
ing nowadays, it will have a corréding
influence, and I do not know what
would happen to us if all the pillars
are corroded and the house topples
down on our head,

So this House as well as you, Sir,
us the custodian of the Constitution
should take a very serious note of the
appointment of Shri A. K. Chanda as
the Chairman of the Finance Com-
mission as well as Chairman of the
Central Excise Reorganisation Com-
mittee. In my motion, I have not men-
tioned this fact, but this is obviously
a Government appointment and I do
think that Government will give fur.
ther thought to it and take some suit-
able action immediately.

But the other matter is very impor-
tant. When I went through the state-
ment placed before the House by the
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Finance Minister I was surprised that
nowadays Ministers are dealing with
grave issues in a casual manner. This
statement is most casual and it does
not take into consideration the gravity
-of the problem that is behind all this
appointment, Why I say this, Sir, is,
he has made one or two points only.
He says that the Commission’s chair-
manship cannot be regarded as an
office under the Government of India.

Now, this is a point which needs a
little elaboration. As you know, Sir,
there was a question regarding the
qualification or disqualification for our
election. A committee was set up to
determine whether from President
downwards every office was an office
of profit or not. In that committee,
this problem was thoroughly discuss-
ed. I have no time to give here the
relevant portions of the report, but
from the report of the Committee on
Offices of Profit you will find that they
have very clearly defined the term
“office of profit”, In this context, they
had to define “office”. “Office” is a
wider term, and they have stated
therein “whether it is under the Gov-
ernment of India or not”. But the ex-
Law Minister has stated—I am not
going through the whole report—that
even the membership of a Coal Board,
a statutory and independent body,
would be considered as an office under
the Government.

What is an office? This is a very
pertinent question in this regard. I
tried to get some definition of it. There
is cne definition which would be ac-
ceptable to the Minister and the Law
Minister in particular. I am going to
quote from AIR Commentaries on the
Code of Civil Procedure, Page 197 of
Vol. 1. They have defined “office” as
follows: —

“An office is a position which
has some duties attached. to it.
The existence of office, therefore,
involves the existence of some
duties to be performed by the
holder of the office and which are
enforceable by law, custom or
usage.”
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Further it says:

“t is not essential that the
office need be one which brings in
any profit to- those claiming it or
one to which any fees or emolu-
ments are attached as of right,
and this is so whether the office
is a secular or a religious one.”

This is the definition which has per-
haps impressed Shri Chanda himself.
Because in his book on Indian Admin-
istration—I am casually mentioning
it—has realised his own position and
made a positive statement regarding

his future prospects of employment. I

shall just read out what he says there:

“To protect his independence
and to place him beyond the pale
of the influence and interference
of the executive government, both
the ban on his employment after
retirement as well as his removal
by a special Parliamentary process
have been retained and elaborated
in the Constitution Act.” A

He has approvingly quoted the pro-
visions to say that he cannot also hold
any further office after his retirement.
This is one important aspect.

The Minister of Law (Shri A. K.
Sen): That is not a fact. It is “office
under the Government of India”.

Shri Khadilkar; I am coming to
that. First, I am trying to pin down
the definition and say what is ‘office’.
There are some irrelevant portions
there and I am not concerned with
them. I am not concerned with the
constitution of the Finance Commis-
sion which is governed by the Cons-
titution. But every office is created
by law, and even if we, for the sake
of modesty, of a fiction, admit that
the appointment is made by the Pre-
sident, it is made by the Government.
Everybody knows that. I am coming
to that point.

When the Bill regarding the appoint-
ment of the Auditor General, was
moved before the House, Shri Desh-
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mukh pertinently referred to the as-
pect in the Statement of Objects and
Reasons. I shall read just one
sentence from it, which runs as fol-
lows:

“It is considered desirable to fix
the tenure of this office in the
same way as for other statutory
authorities like the Unicn or State
Public Service Commission. ...

It is because there is also that possi-
bility, and therefore he has specifically
mentioned it here.

“and taking into account the im-
portance of the post and the fact
that its holder is constitutionally
debarred from holding any office
under the Union or State Govern-
ments, after vacating office, to al-
low an additional pension for ser-
vice as Comtroller and Auditor-
General.”

So, when he accepted the Comptroller
and Auditor-Generalship, he had given
away his rights, so to say, of getting
any allurement from Government—
whether Government offers him or
not—and he is debarred from accept-
ing any other post, as is evident from
the Statement of Objects and Reasons
given by Shri Deshmukh.

There is one more point in this con-
nection. There was a debate on this
Bill and Dr. S, P. Mukherjee drew the
attention of the House to a particular
point and made a reference to it and
he made an eloquent plea that the
Comptroller and Auditor-General
should be debarred from any office.
But I am not going into that, though
I shall just read out one small para-
graph from what Shri  Deshmukh
said—just regarding this point—in
connection with the Bill which was
passed in April, 1953. It runs as fol-
lows:

“At present, the Comtroller and
Auditor-General does not get any
additional pension for the service
rendered by him in that capacity.

as Chairman, 6898
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Considering that the holder of this
office is constitutionally debarred
after vacating the post to hold
office under any State or the Cen-
tre; the high importance of the
post and the very considerable
increase in the responsibilities
brought about by the integration
of the former Indian States, the
responsibility for the audit of the
accounts of all of whom fall upon
him as they form part of one or
the other of the States of the
Union; and the expansion of gov-
mental activities which increase
his responsibility for audit, Gov-
ernment feel that some recogni-
tion should be accorded to service
in this post for regulating the pen-
sion of the holder after his retire-
ment.”

So, when this Act was passed,
thought was given to the question of
determining the pension. This is also
a very important aspect.

Therefore, my contention is, this is
an office under the Government, if we
accept this definition and the intention
of the Act, regarding the Comptroller
and Auditor-General, which was pass-
ed is quite clear.

Regarding the Finance Commission,
it is governed by the Act and we are
not concerneqd with it. Now the fin-
ance Minister has mentioned Shri
Narahari Rao’s case. This is different.
That case is irrelevant here, because
he was holding an office under the
International Monetary Fund. That
does not apply here, so far as an office
under Government is concerned. So,
that reference to the Attorney General
and the justification he got from it is
absolutely uncalled for.

I would now like to draw the atten-
tion of the Finance Minister and the
Law Minister to what Shri Basu has
to say. The Finance Minister made
a psint that he is not a full-time
holder of the office, he is not drawing
any salary, etc. But there are other
aspects and I have read the definition
of ‘office’. Office means certain res-
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ponsibility, a certain influence because
of holding that position. A lawyer
like Shri Nathwani knows all these
things. When he said this statement
that he is not drawing any salary, I
do not think the Finance Minister took
the House into‘ confidence. He is
drawing Rs. 60 per day without in-
come-tax. If my information is wrong
the hon. Minister may correct me.
He has got a house rent-free; he 13
getting electricity free; health service
free. ...

Shri Morarji Desai: He is not get-
ting anything free.

Shri Braj Raj Singh (Firozabad):
What about the allowance he is get-
ting?

Shri Morarji Desai: That is only
tour allowance.

Shri Khadilkar: All these things
are there. Even if he is not
taking a farthing, whether it is justi-
fied or not according to the letter and
spirit of the Constitution is the point.
I would humbly plead that the Audi-
tor General’s case is not first instance.
My exprience leads me to the con-
clusion that the executive Government
in this country is keeping allurements
before the High Court Judges, before
the Chairmen of Public Service Com-
missions and before Auditor Generals
and it hag acted as a corrupting and
corroding influence on the social and
political institutions in our country. If
we care for our democracy and for
our Constitution, it is the duty of this
House to say just now to the Finance
Minister that so far as his interpreta-
tien is concerned, he is totally wrong.

Who appoints him? It is said that
the President appoints him. But his
appointment is not made like the
Governor’s appointment. The appoint-
iment letter is given by the Finance
Ministry itself. That fact also should
be noted by the House. If I am wrong
let him correct me. This honorary
business hag been too much played
upon. I am not going into other com-
mentaries, but I shall quote from Shri
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Basu’s commentary, which is well-
known. It is very relevant to this
issue. I will read that portion. He
has given a very comprehensive state-
ment on this point:

“For the word ‘office’ is generally
as distinguished from the qualified
expression of ‘office of profit’, go
that even honorary appointments
would be included within article
148(4). ‘Employment’ similarly
is used in a general sense so as
to cover employment in any capa-
city in the Government. In short
a person who hag held the office
of the Comptroller and Auditor
General or that of the Chairman
of a Public Service Commission
cannot accept any further appoint-
ment from the Government of
India or from that of a State. The
object in either case is to make
an incumbent to these offices free
from the allurement of getting
any favour from the executive
after the termination of the office,
which might otherwise have in-
fluenceq his action while in office.”

This commentary of Shri Basu
brings out clearly two points and
really rebuts what the Finance Min-
ister has said. Even when the holder
of the office is doing his job in an
honorary capacity, he is debarred from
holding that office under our Consti-
tution. That is the interpretation
given when he places the Chairman
of the UPSC along with the Auditor-
General. As you know, the Chair-
man is debarred from holding office,
except in some cases under the Cen-
tre or the States, whatever it is.

Mr. Deputy-Speaker: Is that all?

Shri Khadilkar: Two more minutes,
Sir.

Mr. Deputy-Speaker: He has already
taken the two minutes he wanted.

Shri Khadilkar: I will finish in two
minutes.

So, far as this question is concern-
ed, I do not know Shri Chanda. I
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have met him casually once. So,
there is no personal knowledge of
him, .

Shri Tangamani (Madurai):
are you apologetic?

Why

Shri Khadilkar: I have taken it as
an issue, which must be clearly under-
stood. I look at it from that point
of view.

Shri Tangamani: I would like to
know whether the hon. Member is
fighting for a principle or fighting for
or against a person.

Mr. Deputy-Speaker: Order, order.
The hon. Member knows what he is
expressing.

Shri Khadilkar: I consider this ap-
pointment from the point of view of
constitutionality, from the point of
view of public morality and I have
come to the conclusion that this is
wrong in principle and is against the
Constitution. I have grave doubts and
fears that if some ordinary common
citizen goes to the Supreme Court and
files a writ he will get a decision
against the Government and-the work
of the Finance Commission will be

upset. That is one of the factors:

which motivated me to bring forward
this motion.

One word more and I am done. I
would appeal to the Finance Minister
and the Law Minister on this occasion
that it is their duty to safeguard the
Constitution; particularly, the Law
Minister has to look to a high juristic
tradition created in the House by his
predecessor. Therefore it is his duty
to interpret the Constitution in such
a way wherein there is no possibility
of acting as a corrupting agency from
the side of the executive on such high
offices as that of Comptroller and
Auditor-General or Chief Justices of
the High Court or, for the matter of
that, the Chairman of the UPSC. I
hope he will try to maintain that high
tradition.
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Mr. Deputy-Speaker: The hon.
Member must also maintain this high
tradition.

Shri Khadilkar: I do.

Shri Tangamani: Mr. Deputy-Spea-
ker, because the time at my disposal
is very short, I shall mention the vari-
ous provisions of the Constitution and
also the relevant portions of the Act
No. 33 of 1951. The hon. mover was
pleased to refer to the commentary by
Shri Basu. In Volume I, third edi-
tion, on pages 812 and 813 this aspect
is dealt with. He deals with both the
Comptroller and Auditor General and
also the Chairman of the UPSC and
this is how he concludes. I would
like to refer the entire two pages to
the consideration of the hon. Law Min-
ister and the Finance Minister. He
says:

“The object in either case is to
make the incumbent to this office
free from allurement of getting
any favour from the executive
after the termination of the office
which might otherwise infiuence
his action while in office.”

On the question of offices,, article
102(1) refers to disqualification of the
Members of Parliament and says:

“A person shall be disqualified
for being chosen as, and for being
a member of either House of Par-
liament—
(a) if he holds any office of profit
under the ~Government of
India or the Government of
any State, other than an office,
declared by Parliament by
law not to disqualify its hold-
er;”

Here it refers to an office of profit.
Article 191(1) refers to a person who
is to be elected to the State Assembly
er Council; there also, more or less
the same points are mentioned. In
this particular case, article 144(4)
says:

‘“The comptroller and Auditor-
General shall not be eligible for
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further office either under the
Government of India or under the
Government of any State after he
has ceased to hold his office.”

Regarding the Chairman of the Union
Public Service Commission, article
319(a) says:

“the Chairman of the Union
Public Service Commission shall
be ineligible for further employ-
ment either under the Government
of India or under the Government
of a State;”

Then, article 319(c) says:

“a member other than the Chair-
man of the Union Public Service
Commission shall be eligible for
appointment as the Chairman of
the Union Public Service Commis-
sion or as the Chairman of a State
Public Service Commission, but
not for any other employment
either under the Government of
India or under the Government
of a State;”

The same applies to the others also.
So, the position of the Comptroller
and Auditor-General is even superior
to that of the Supreme Court Judge.
Also, there is a lot of similarity in the
question of appointment, removal, re-
rmuneration and also even pension.

In the case of the Supreme Court
judges the exception is given under
article 124(7) which say that a
Supreme Court judge cannot plead for
or against in any court. But here it
goes much further than that. In
the case of the Chairman, UPSC, it
talks of no further appointment. But
here it says that there will be no office
for him at all. I submit that the
term ‘office’ is much wider than the
office of profit. In the Chambers
Dictionary the meaning of office which
I find ig settled duty or employment;
possession of a post in the govern-
ment; a function or duty: to appoint
means to name to an office; to assign
or to engage to meet and appointment
means an office to which one is or
may be nominated. These are the
varioug dictionary meanings.
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Coming to the Act itself, I submit
that the appointment is by the Presi-
dent and is subject to the law which
will be passed by this legislature.
That law ig Act No. XXXIII of 1951.
There is a certain significant passage
in that to which I want to make a
reference. Section 3 of this Act says:

“The Chairman of the Commis-
sion...... ”,

that is, the Finance Commission.

“....shall be selected from
among persons who have had ex-
perience in public affairs...... ”

There is no other qualification. I
would like to know whether the
former Comptroller and Auditor-
General is a man who has had ex-
perience in public affairs.

Subsequently it says that the four
other members shall be selected from
among those who are or have been
qualified to be appointed as judges,
who have special knowledge of
finances and accountg of Government,
who have had wide experience in
financial matters and in administra-
tion or who have special knowledge
of economics. This is for the four
other members. But the Chairman
has got to be a person who has had
experience in public affairs.

I would commend the other sections
also. Because I have no time, I shall
not refer to all of them but I shall
refer to section 7 dealing with condi-
tions of service and salaries and
allowances of members. It says:

“The members of the Commis-
sion shall render wholetime or
part-time service to the Commis-
sion as the President may in each
case specify and there shall be
paid to the members of the Com-
mission such fees or salaries and
such alolwances ag the Central
Government may, by rules made
in this behalf, determine.”

So it is not as if the members of this
Commission are asked to function
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that their remuneration is going to be
fixed. One may or may not accept
that remuneration.

This Commission has got special
powers. The same powers have been
conferred in the Civil Procedure Cede.
So this function which is now going
to be discharged by the Finance Com-
mission and also by the Chairman is
under article 280(1) which says that
the President shall, by an order,
appoint the Finance Commission
which shall consist of a Chairman
and four other members to be ap-
pointed. Article 280(2) says;

“Parliament may by law deter-
mine the qualificationg which
shall be requisite for appoint-
ment as members...."” etc.

Those qualifications I have mentioned
just now.

Now, the President appoints them
subject to a certain law which is
going to be passed by the Parliament.
The President does not act on his own.
He acts on the advice of his ministers.
In this particular case it may be the
Finance Ministry or any other minis-
try that advises him. Under the
general clauses a person who has got
the power to appoint has got the
power to dismiss also. Here it is
clearly stated that after a particular
stage he may resign, he may be dis-
missed or he may be removed. All
those powers are now given......

Shri Nathwani (Sorath): Who can
dismiss?

Shri Braj Raj Singh: The Execu-
tive.

Shri Nathwani: There is no power.

Shri TFangamani: He can remove
him if certain conditions are not

satisfled.
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18 hrs.
Shri A. K. Sen: Not in this.

Shri Tangamani: Kindly go through
the various sectiong of Act XXXIII
of 1951. There, it is clearly stated
that under certain circumstances, this
man will be removed.

Shri Nathwani: He cannot be re-
moved.

Shri Tangamani: It is not as if he
cannot be removed as the Comptrol-
ler and Auditor General cannot be re-
moved.

Shri Nathwani: Where is the power
of removal?

Shri Tangamani: Please allow me
to finish. I know that is a point
which will hurt you. The law has
clearly provided that the five Mem-
bers of the Comission will be entitled
to a certain remuneration. The law
nas provided clearly that under cer-
tain circumstances, he or all the five
Members can be removed by the
President in the same way as he has
appointed. There are certain dis-
qualifications also. The moment we
know that he has got certain interests
in the financial set up which ig going
to be put out by the Finance Com-
mission, immediately, the President..

Shri Morarji Desai: May I ask the
hon. Member where the power of
removal is? I want only information.
Don’t get rattled about it. Tell me.

Shri Tangamani: Given time, I can
develop it like a lawyer. Sections 5
and 6 read together......

Shri Morarji Desai: Of what?

Shri Tangamani: Of Act XXXIII
of 1951. That is my und.erstanding.
Sections 5 and 6 read together give
power to the President to remove a
Member of the Finance Commission
or the Chairman in certain circum-
stances.
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section is the hon. Member referring
to? .

Mr. Deputy-Speaker: The . hon.
Member will have a chance to reply.

Shri Tangamani: Having said that,
I would like to say that soon after
the hon. Finance Minister made this
announcement on the.floor of the
House on the 12th of this month, there
have been editorials in certain news-
papers about this. Particularly, on
the 15th of December, there was. an
editorial which appeared in the
Hindustan Times, Several letters have
also appeared. There is the letter by
Amal Kumar—that is a letter in one
of the Calcutta papers—where he
develops the whole point how this
appointment is contrary to the pro-
visions.

One more point and I will conclude.
‘When the hon. Finance Minister, in
reply to the Call Attention Notice of
Shri T. B. Vittal Rao and others,
stated that this House might recall
that in 1956, the Government of India
appointed Mr. Narahari Rao, a former
Comptroller and Auditor General as
Executive director of an international
bank after obtaining the advice of the
Attorney General of India, Shri
Khadilkar pointed out that this is not
an appointment in India. Assuming
we have committed a mistake in the
past—I am putting it at, the worst;
assuming that—it does not mean that
we should go on committing the
mistake.

Shri Morarji Desai: Agreed.

Shri Tangamani: A special Chapter
is given for the Comptroller and
Auditor-General as a person who is
not even subordinate to this House,
who is not even subordinate to this
Ministry.. - As soon as he retires. the
position is i{aherent. I am not think-
ing of any remuneration at all. I am
not concerned whether he is going to
get any office of profit. More than
an office of profit, there are certain
offices which are much wider and
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give him power. There are some peo-
ple who are even prepared to pay to
take up a particular position, That
question also cannot arise.

The whole thing is this. As Shnl
Basu has ably put it, the object is
that the incumbent of these offices
must be free from allurement of
getting any favour from the executive
after the termination which might
otherwise have influenced his action
while he was in office. You can say
that the Finance Commission is some-
thing which is going to be appointed
under article 281 of the Constitution.
After all, there is a magistrate who
is appointed. He is only appointed
under certain provisions of the Cri-
minal Procedure Code. We do not
say that he has been appointed under
certain provisions of this Act and
therefore, the appointing authority is
not the Government. In that way, you
cannot escape. The overall controlis
there. Here also, I would say that
article 145 (1) says:

“Subject to the provisions of
any law made by Parliament, the
Supreme Court may from time to
time, with the approval of the
President, make rules . . ..

In the same way, here the President
may, with the approval of Parliament
by way of a law which has been

_passed, viz,, Act 33 of 1951, subject to

the many conditions which Parliament
in its wisdom laid down, after con-
sulting the Minister in charge, shall
appoint. So, it is subject to all this.
The appointment is a clear direct
appointment by the Government of
India.

18.05 hrs.
[Mr, SpeakeR in the Chair]

Taking the over-all position, 1
would like to say that such a high
post as that of the Comptroller and
Auditor-General who is called upon
to do the audit and help the finance
of the entire country, should not be
lowered so easily. I should have wel-
comed if, even before the call atten-
tion notice was given by my hon.
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friend Shri Vittal Rao and others, the
Finance Minister had come before the
House and told us that they were
going to appoint so-and-so as the
Chairman of the Finance Commission.
That would have at least given -an
opportunity to the House immediately
to raise objections and give sugges-
tions to the Government. Now, there
has to be a question first. .In that
question, Shri Nath Pai asks why
another man who was chosen before
as Chairman has been given up, and
then only the House knows that the
former Comptroller and Auditor-
General was adopted in place of
another gentleman equally qualified,
probably much more qualified, and
suited under this Act itself, because
all that the Act says is that he must
have had experience in public affairs.
Such a person was available. If the
Minister had come to the House, I am
sure the House would have advised
him properly and he would have
desisted from this appointment.

HMr. Speaker: Shri Braj Raj Singh.
I will call Shri Mathur also.

Shri Nathwani: I also want to par-
ticipate.

Mr. Speaker: Only one hour was
allowed.

Shri Morarji Desai: I hope I will
have some time. Otherwise, I will
again be charged with casualness.

Shri Khadiikar: Yes, it is a casual
statement. It has not taken a serious
view of the matter.

Mr. Speaker: A statement can only
be casual.

Shri Khadilkar: He has not taken

such a serious view of the matter. In
that sense I say.

Mr. Speaker: The hon. Minister is
here. He will answer.

as Chairman, 6910
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=it yorrw fog . wemw wRiET,
T wiga Afeq & g § &Y
gax faw &= wgey 7 far S99 &
T owm § frow oW fafe W
fot o wER 93 Sfaa sgw § AR
Tg AR 38 § 5 a8 ey TEHe
% 3fear & w=wig G &1 7 fA
T are N AT AgaT § wiw
AR FE T A AW el {
WA ¥ fer § iR wfed §
Tt e # w7 TR g 6 ag e
TaHe w6 e & wweiw & ar

Tl o1

soft FTT W wERE ° WK faw
T TR & A R dehr & A
¥ Sy g7 v 5 @ wreAe sfaee
¥ JmAw F genan ar (FoEw vm
wifes) F§ X g8 71 o § v forer
qwE ¥ e WR AT g W WER
NI I | F @ o= o
faew #8m 5 @ wHg SfaEw
faaefaag wifasa @3 e+ 9
¥ #1 93 dY 99 ¥ QT AT (€A
el g femmmeiwd dvd), 99
¥ W frf R ST AT 99 F 99
qE ST HT B @A T
T AT SEF §Y

“Before appointing a person to
be a member of the Commission,
the President shall satisfy him-
self that that person will have no
such financial or other interest as
is likely to affect prejudicially
his functions as a member of the
Commission; and the President:
shall also satisfy himself from
time to time with respect to
every member of the Commission
that he has no such interest and
any person who is, or whom the
President proposes to appoint to
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be, a member of the Commission
shall, whenever required by the
President so to do, furnish to him
such information as the President
considers necessary for the per-
formance by him of his duties
under this section.”

AT T 18 2 fF R R R
F A AGTAT T FE eHE FEw
& arar @ fomr St A qfF & fad
fom w3l & qrom 7@ & A7 11
qae fe d § A R T fad
gt & wfawra SET &Y R S
& ¥ A W gERAE framdy
saf+y F1 qrardede 7 F%, fafea 7 35
afes ag wfawr ft aifew 2 fF
T AT T 1% §TE TN g v
TR WA A Ig WA @2
TR dfem & @ @ e
£ o § @7 g wfead | ger
F fof am e @ ™ 4R
T wfred & ofm a1 & i sifeew
a1 W, T G wifeeT A WX
% RE FAET 199 A 38 w9
g fF R 37wt yew frafadafac
a1 gRAfed & fad it gewr WG,
Nag T fowr w1 W WX
aifearie # s qeat & @ fagrd
agud ¥ 9% Ww 9w F< femn o
f& =t g ffagfan o @-
Hfed ¥ fod ger fear onF | A
7g & fr & wfamfat # gem & fad
faega o swaeny @w &N, WY
o dfaam § qxfada an gavw & fod
SUERRLE R CICIRGEC R R
WYE sgaear A8 § 1 o gfear F frdt
e & frwg & a5 o A 2 fr
IR HY AT ATAFATY, A D
1% AEAT  § fF Taee 99 9
TR TOF T ger aFd § | Wi &
frafarst ¥ fom safeet & T &
I wggd o f 97 #1 2| & T
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fFft  fadiy e @ ww@ @,
T F fod walq ot #2 & o= @
ek & foa oW faliw wifasw
< o § 1| T & afawfal & =
et s} ¥ o gfqam & 918 syaear
LU
Sigt aF oA FHraw 1 AT §,
sifewd Y0 # ag IH Fgr AT § -~
“The President shall, within
two years from the commence-
ment of thig Constitution and
thereafter at the expiration of
every fifth year or at such earlier
time as the President considers
necessary, by order constitute a
Finance Commission which shall
consist of @ Chairman and four
other members to be appointed by
the President.”
IqF & T 1 7 AfaFR T
fear mar & f&5 @@ aR A ar T
gadT ¥ AR aiferie 3 & g4 faar §
& 34T 3qT TaTls F|v R 1 99
¥ # W —feaie wdaw (faeafrae
wifae ) gFe, (R4t ¥ ft —fwatg
A F g T RS F g
e g A & 1 W W G
IR g ¥ fAgaaTHe B aifqanie
¥ aff s a3, ¥ fF 9w g
T F afaw a7 W Ifeed, FET
¥ wifeet T+ o % @R
FfaeR 71 oz frafaRfa o -
g & fow ger F fag dfaar
aEaTAi ¥ ATER T aredrie ¥
aFTIAr S | AYag ¢ fFEa
gfasfeat F1 ad gqrfEr ger awdr
&, 1 fir gt frgfiry et § 1 g S
it &, N fAm R w8
frqfee w<t §? ag it § fede,
fogd A § fegerm & I
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T HITGT FATST §i, 56 T 39 9T
FETmAE i g 1 Wg we i fr
st o “Sfeee” s w1 =
TR, SEF wAd § femwm #
TR | fgrgeama aear fow safa #t
qIEE F @, 9 e frafrfes
r S IfEEY ar eyt ¥ wae ¥ &g
TWIgE g Ak F gl aEw
o foom s ar wfew ft g
IH @ | W faw w9 wgeT 1
Fgm Tg 5 @R # fEw 59
w AFER q@ &, e T F A
sgaeqT EY & fF ag S9F ger 9% ar
q 399 T€ G g § 16 w0 @
7Y F g f5 e fear wiRE &
I AR A TR fgE
¥ a1 Yoo frafadfaax av afedt
F g, A FFR T A F aHA—
I¥ GHT GHI 4T F7T 7

Shri Morarji Desai: He cannat be

removed.

= worerw feg ;7R IEH o
W fmm W mwar, &

a very sorry state of affairs will be

created. i = frdew
Fo g g fF fa W wEea
g g F sewr qqm A e
Sty a%ar, Ia g 1 Forer faeat 3 Sropaw
& fau fadiw sqaeqml Y syawgwar
4, g% fog, d@faem & sifaes #<
fear may § T 3 Ry sgEeqTd Fawr
giw ¢ ¥ afeq a1 9iv afew,
FR €T mifee dae M ey
AR A% s Fhre ¥ fawg §
FTEE | T A ¥ sy AR e
T qaEE §, I g ¥
e W e A g wiww
aifew & 1 fraiw fafrex o o8 T
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f& @z wifeq Tade @ sfear &
gwid AR & AT raw 0 @
ofwfas #1 Hroaa mEae o T
o<Ei g, 99 W oIfFar #1 gEEe
FTET & AT AT AT 98 QUGS FA@AT &,
I oo frafaRfaae a1 sefedt
aifs Fron 3, St 5 gEr wfefee
F faug & ot @ &, gev o AT € )
T Fe T A F ar #{ fao 741 &
Tg w21 {6 ag mfeq weie =w sfear
& i G ¢ WX qfaEE § FEAR
Tz Arfeex S ¥ fAq ag sgawar §
i ag Tt e sfear ar el @
F =@ FIE AMEHF gres TG F
w9, gafrg I9F fag 7g feaer
fafrdwm T §—ag a8 Mg gee
R a g I mg fEw @
f& ferm fafeeex &r qg &@=eT
facge T & | ag e maAde
1% Ifear & ww@ g, @ fag fF
TaiEe wiw 3fedr S quEE s,
I B A ITHT AT T & W ITH
g TR AT gfew ¢ 5 a9 o
qq T IART T AN & Y gY@
grdt § | wrR d@fawm & fratoy
T 9g Seeq @1 grav 5 frarg s
& 6T T AR A A I syaeqr @
T, st f& i #E § afae o)
g afeew, FA9C @@ Tfee F9
1% Tfear WX A AT FHE R
e * fawg & @ &, @Y dfaw
¥ oy g I @ AR | gfF
Iud g waew T g, W @
o1 " 4 & f dfaam & faafar
T ®&g 98 91, ¥ 38 A1 5 e
FHIIT F ATTAA 1 TaAE S 3fear
I Tg EE WX QuE F EFA g,
F fr o e wTw fear aa<e
AR R T e fafes
T T AT FT HIE AR AL F 0
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€ A smfefas F sarar 9 R
& IR § dfagm § sqgew 7 ¥
W g ¥ faataeit &1 ™ ar
¥ wmr da, wEww g, A
dfaqd § g8 I9HT sgEedr g
wifgw 4t 9fF g9 § #1% smaer
& &, W fo ferg fee & Jacia
TT g gIEl @ AAw ¥ w1 Efena
T I o e }, A B
gER EAdT gavEd A 2

feae fafrex & 9 w@=m
e F Jaw § ag +f =g 5 9fF
& g FHEA & aeteql ¥ FewEs
T FT T, FI% @A TG 2 TH,
T fg g F1§ Qo wfeFR g €
§ 78 fraa FCT Tgar § 5 @
A TEXHTT F TFAT & AT A,
T AT AL R | IR TEIHAT
at sdFE FARE, FAT ¢8 MfEX
ST wrw ifsar i g w1 &
Tl # ot T F awdr &, A
I7 wfasfat @ s frafegfas
a1 TR F F g F fag
wiamfas swaer A € § 1| ™ fog
I A T FE a9 T @A
g' -

4 7g fadz T8 5 g7 9 a@
oo I fr ey @ W ¥
dfqar 1 gfasst $ Ta6T AN A
WRET A G| A AR A
Fg foar mar 2, SEY dfaam
AfssT F GFFT FH AN AGH )
F I <G FT A q9 &Y AT 8 |
Trafafes fet e @EEd &)y
T F IE ¥ qHIL F4 F9RIAT
AR T AT W g, i e sfaa
®H THo Wro o ar fFlt W
FORTT § ARG FT I AW E,
A TR T TSN | |1 oaq i oag

DECEMBER 21, 1960

as Chairman, 6916
Finance Commission

T fF T www e wrw e
& w=wa TG %—They are not offices
under the Government of India?
T aE & a0 faega Taq §
qraEFAT 5@ 99 F1 g 5o ag
T T ISIAT 4T &, 1S TAd FEH
' FoTaT AT §, @ R A @d I
" Qe A i | o e o arfee
¥ FE L TER W oA W
AR 7 I fF % waf| W an
b5 gfw 91 aF g AR I8 A
St § 7g & 15 FI¢ FF a5 e
1 sgaeqml F faew &, @ Mo =
@ wE |

Shri Harish Chandra Mathur (Pali):
This discussion arose out of the
appointment of Shri A. K. Chanda,
ex-Comptroller and Auditor General
as Chairman of the Finance Commis-
sion. Objection is taken to this
appointment on the basis of the pro-
visions of article 148(4) of the Con-
stitution which says:

“The Comptroller and Auditor-
General shall not be eligible for
further office either under the
Government of India or under the
Government of any State after
he has ceased to hold his office.”

It should be obvious to anyone that
this provision has been made to give
absolute independence to the holder
of that office so that he may dis-
charge his very onerous and difficult
duties in criticising Ministers and
Ministries of the Government in such
a manner. There should be no allure-
ment for him and he should have
nothing to look forward to in the
future after his retirement. That is
the basis and the objective.

I have not the least hesitation in
saying that Shri Chanda while hold-
ing his office had enjoyed almost an
enviable reputation for independence
I am fully prepared to say that he
has not accepted this office as any
allurement. I am fully prepared even
to subscribe to the view that he never
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looked for such office and he may
have accepted it only to help the
country in discharging certain res-
ponsibilities. I am also prepared to
accept that the Finance Minister in
recommending to the President the
name of Shri Chanda for this appoint-
ment had no other objective; he has
had no ulterior motive and he must
have done it with the best of inten-
tions to find the most suitable person
who can discharge the responsibilities
of the Chairman of the Finance
Commission. While I fully accept
these in respect both of the Chair-
man of the Finance Commission as
well as the Finance Minister, I have
not the slightest hesitation also to
say that I do not feel at all happy
about this appointment.

1 have two reasons why I say so.
My first reason is this. It may be
argued that this office is not an office
under the Government of India which
appears to be a line which the Gov-
ernment want to take. But, why do
they say so? Is it that they want
to stand on absolutely technical
grounds? Does that technical ground
justify or fulfil the objective which
was in the minds of the constitution-
makers? The crux of the point is
this. Whether by simply satisfying a
legal quibble or being technically
correct, you are fulfilling the objec-
tive which led the constitution-
makers to put this provision here?

It is said that he is not a full-time
office-holder. I do not know how we
can reconcile ourselves to that posi-
tion. I know that even some of those
members who have been apointed on
this Commission are full-time and
they are paid full-time salaries. If
you find it absolutely necessary for
the members to be full-time workers,
what is the justification to say that
the Chairman will not have to do
full-time work? It may be an eye-
wash. We can explain it away like
that. That is another matter to say
that he will not be drawing any
salary. Mr. Speaker, you will readily
agree that it is not the salary that
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matters. There are thousands and
thousands of people who do not
hanker after salaries. There are
many people here who could have got
higher salaries which they have
sacrificed by coming to this House.
(Interruptions). Salary is not a very
important consideration while we
think of making these appointments.

Therefore, it is my feeling that even
if the Government may be technically
correct, even if the view may be up-
held by the Supreme Court that this
is not an office under the Govera-
ment of India, I think, the hon.
Finance Minister has not been well
advised or has not been correctly
advised in recommending this appoint-
ment.

Mr. Speaker: In case the office falls
vacant who appoints another?

Shri Morarji Desai: The President.

Mr. Speaker: The President, on the
advice of the Government. Therefore,
the Government appoints this person.
Under the General Clauses Act has
not the person who appoints the right
to remove the person?

Shri A, K. Sen: The statute pro-
vides for this.

Mr. Speaker: Where is it? There
is nothing, no specific provision, for
removal at all under the Act.

Shri A. K. Sen: The appointment
itself is for a period of years. The
President cannot appoint without
specifying the period.

Mr. Speaker: If he becomes dis-
qualified or otherwise?

Shri Morarji Desai: That is also
provided.

Shri A. K. Sen: The statutory dis-
qualifications are provided by Parlia-
ment.

Mr. Speaker: Is the opinion of the
Law Minister that once a person is
appointed for a period he cannot be
removed even for misconduct?
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Shri Morarji Desai: Sir, it is pro-
vided. (Interruptions).

Mr. Speaker: If a person is
appointed to a particular post, does
it mean he will continue irrespective
of misconduct?

Shri A. K, Sen: If the period is
specified. . .. (Interruptions). Let there
be some patience. The question has
been put and not answered.

Mr. Speaker: Has the hon. Minis-
ter got the General Clauses Act?

Shri A. K. Sen: The power of
appointment carries with it the power
of removal. If you loek at article 280
of the Constitution, you will find—

“Parliament may be law deter-
mine the qualifications which
shall be requisite for appointment
as members of the Commission
and the manner in which they
shallsbe selected.”

Mr, Speaker: It does not say about
dismissal.

Shri A. K. Sen: The manner of
selection carries with it the manner
of removal under the General Clauses
Act. If the manner of selection is
vested in Parliament....

Mr. Speaker: Therefore, by an Act
of Parliament can this gentleman
become a Supreme Court Judge? It
is only a Supreme Court Judge who
has to be removed by Parliament
under the Constitution.

Shri A. K. Sen: If the Parliament
so choose they could have provided
in the Act itself the manner ef
removal.

Mr. Speaker: Not even selection.

Shri A, K. Sen: If the selection is
vested in Parliament the removal
must also be under the General
Clauses Act.

Shri Braj Raj Singh: It is implied.

DECEMBER 21, 1960

as Chairman, 6920
Finance Commission

Mr. Speaker: The authority to select
is not here, the authority of removal
is not given here. Under the Con-
stitution the authority to appoint is
vested in the President. The autho-
rity to appoint is not given by the
Parliament but by the Constitution.
Is it open to the Parliament to say
that the President shall not appoint
or a Commission shall be appointed?

Shri A. K. Sen: No, Sir.

Mr. Speaker: Let me see one after
the other. Now, if the authority to
appoint vests in the President—that
means, the Government of India—
then only the manner or the method
of selection and the qualifications are
given here. 1Is it open to the Parlia-
ment to take away the ordinary power
of the President or whoever appoints
him to remove him and say: “No, you
shall not remove him”?

Shri A. K. Sen: It is the manner
of selection.

Mr. Speaker: But does the manner
of selection take away the power of
appointment or the power of dis-
missal. The power of dismissal goes
with the appointment. It is open to
the Parliament to say that he shall
not dismiss him notwithstanding the
fact that he does not do any work?

Shri A. K. Sen: It is open to the
Parliament to provide the manner of
selection and that the President can-
not exercise the power of appoint-
ment without following the procedure
laid own.

Mr. Speaker: That he has done.

Shri A, K. Sen: Therefore, if the
Act itself does not give the President
power to remove the incumbent
during the period prescribed in the
appointment the President cannot do
it.

Mr. Speaker: Apart from the quali-
fications proposed in the Act of
Parliament, is it open to the Parlia-
ment to say that notwithstanding this
a Supreme Court Judge can be
appointed?
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Shri A. K. Sen: The qualifications
are to be prescribed under article 280.

Mr, Speaker: We will assume that
these questions are admitted. It is
admitted that it is a government
appointment. It may be an office of
profit or not, but all the same it is
an office.

Shri A. K. Sen: Of course, it is an
effice.

Mr. Speaker: These things are
eonceded. It is an office and the
power of appointment vests in the
President—that means the Govern-
ment of India. The Parliament is
asked to prescribe the qualifications
necessary and the disqualifications on
which he ought not to be appointed.
The selection, all the same, vests with
the President. The mode of selec-
tion. ...

Shri Morarji Desai: Sir, may I say
that you may be pleased to hear me
when 1 have to reply?

Mr., Speaker: Very well. Because
they are raising questions here......

8hri Morarji Desai: I have under-
stood the questions, and you might
permit me to reply to them.

Mr. Speaker: Why should he have
any doubts about it?

Shri Morarji Desai: Because they
seem to be settled by cross-
examination.

Mr. Speaker: No, no.

Some hon, Members rose—

Mr. Speaker: Order, order. I am
very sorry the hon. Minister also
should have committed the same mis-
take as some hon. Members do. So
far as the House is concerned I am
also a Member of the House. Apart
from that, the House must under-
stand what exactly the situation fis.
Is it not necessary that the Auditor-
General to whom references are made
from time to time and whom we
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expect to advise us and make a report
on the appropriation accounts should
be a person who can be absolutely
depended upon for those purpose
without fear or favour? Therefore, I
am interested in this and the House
is interested. I am interested in see-
ing that this House understands what
exactly the position is.

Shri Morarji Desai: I may submit,
Sir, that I have not disputed.your
authority or your functicn in any
sense. I am only saying that the
issues in this are very well put. Now
it is a matter of my trying to clear
them.

Mr. Speaker: I agree.

Shri Morarji Desai: If that is not
allowed to be done, then how am I
going to do it? That is all that I was
going to say.

Mr, Speaker: Why should he come
to the conclusion that he is not going
to be allowed?

Shri Morarji Desai: Because the
examination goes on.

Mr. Speaker: I shall sit till mid-
night today. The hon. Minister may
take as much time as he likes to
explain the matter according to his
intentions. But, in the meanwhile, if
he should be impatient if I put some
questions which have been raised, I
do not know what to say about this
matter.

Shri Morarji Desai: I shall certainly
reply to the questions which you have
raised.

Mr. Speaker: Very well. Shri
Harish Chandra Mathur.

Shri Harish Chandra Mathur: Mr.
Speaker, this provision that Parlia-
ment may determine the qualifica~
tions, the conditions of service, etc.,
is there. Also, the provisions in res-
pect of the Comptroller and Auditor-
General—his service conditions and
various other things are also there.
So far as the question of appointment
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is concerned, the appointment both of
the Chairman as well as other mem-
bers of the Finance Commission has
also been provided for in the Con-
stitution through its various provi-
sions. Until and unless the Consti-
tution is amended that provision
stands. There are provisions relating
to the appointment and consequent
removal also, so far as the Comptrol-
ler and Auditor-General is concerned.
“There is also a provision to the effect
that he shall not hold any office after
retirement, and it is also clear that
Parliament can make any rules and
prescribe terms and conditions in
relation to this office. The Constitu-
tion has provided that Parliament
may make certain rules and deter-
mine, by the rules, certain conditions
and terms regarding the appointment.
So, the Constitution has not left any-
thing uncovered, even for Parliament,
namely, that there shall be no appoint-
ment for the Comptroller and Auditor-
General, after retirement, to any
office.

Therefore, so long as the Consti-
tution provisions stand as they are, I
feel that this appointment is not well-
advised. Even if I say that it may be
technically correct to have made this
appointment, what happens is, this is
a matter on which there can be two
opinions. The hon. Finance Minister
may give a very sound exposition and
he may give an opinion and he may
be supported in that opinion by the
Attorney General, but, all the same, it
is just one opinion, and there is a
strong opinion on the other side.
‘Therefore, when I mention the pro-
priety and the advisability of this
appointment, I think I am on very
sound lines that in certain matters,
even if they are technically correct,
and even if there is a very strong
opinion which is supported by some-
thing else, it is not at all advisable
to make an appointment.

Secondly, does the hon. Finance
Minister believe that everyone in the
country, most of the people who are
interested in such matters, will be
able to appreciate all these things?
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We must create a sense of confidence
in the minds of the people that this
Government does not do anything
which is doubted, which is not only
not correct but which is not above
suspicion and doubt. Particularly in
such matters, where the Constitution
has made several provisions, I think
it is advisable and it is correct—and
propriety admits it—that we should
do nothing over which there is any
doubt or any suspicion.

Having said this much, I wish to
say why I oppose this on another
ground also. Almost all these appoint-
ments of retired people arise out of
a particularly very wrong mentality
on the part of the Government. There
seems to be a mentality and attitude
developing in our Government that
there are only certain people who are
indispensable for anything and every-
thing in this country and that this
country is bankrupt of all talent, and
that there are no people in this coun-
try except a few who are before the
Government’s eyes and who can be
given all these responsible appoint-
ments.

What has happened in the U.S.A.
recently? In the recent appointments
made to the Cabinet there,” almost
everybody is below the age of 50.
There is hardly anyone who is above
this age-limit—perhaps there are just
one or two. I think we are doing
something very prejudicial to the
interests of the country and to the
development of talent in this country.
When we feel that only 60, 65 or 70
is the qualifying age for anything
and everything, are we not giving an
impression to the country that we
have had to,.make this appointment,
that we were forced to make this
appointment because there is no
talent in the country, that there are
no better people available in the
country who can be appointed as
Chairman or members of the Com-
mission? This sort of impression and
attitude on the part of the Govern-
ment on the one hand and this sort
of attitude and impression which is
created in the country are very pre-
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judicial to the development of talent
in the country. We do not permit
talent to blossom and develop in the
country. I am sure there are many
people in the country who will be
able to discharge these duties and if
a few are not appointed, the heavens
would not fall. The attitude that if
a few are not appointed, the duties
an: responsibilities will not be dis-
charged and we will not be able to
carry on is wrong. I wish that the
Government revise their attitude in
these matters and they think of a
larger circle in this country than con-
fine their eyes to a certain people,
who have given really good perform-
ance, no doubt. As I said, I do not
know the circumstances, but I am
fully prepared to believe that Shri
Chanda has not been allured into this
office and that he has taken up this
office only to help the country and
the Government. That may be so;
but still on the ground of propriety,
on the ground of availability of
people, I stoutly oppose it. We do
not want any impression to be created
in the country that we are forced to
make any such appointments.

Shri Nathwani: Mr. Speaker, Sir,
till I heard the last speaker, I thought
that the issue before the House was
a simple one, wviz, whether the
appointment of Shri Chanda is in
violation of the principles and tenets
laid down in our Constitution, whe-
ther his appointment, in other words,
is against the provisions of article
148. The hon. Mover and those who
followed him referred to the com-
mentary of Shri Basu on this article.
But before we go to the commentary
of any text-book writer, it is desir-
able that we concentrate on the text
itself.

If we look to the text, the material
words are these: Sub-clause (4) says
as follows:

“The Comptroller anq Auditor-
General shall not be eligible for
further office either under the
Government of India or under the
Government of any State after he
has ceased to hold his office.”

1675 (Ai) LS—10.
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Therefore, there are two questions be-
fort the House. The first is whether
his present appointment is an ap-
poiniment for further office. You will
be pleased to underline the words
‘further office’, because I am going to
explain hereafter that there are differ-
ent words used in different articles and
the word ‘further’ is advisedly used
in this article. The second quesiion
is whether such an office is under the
Government of India. I submit that
neither of these two conditions is
satisfieq in thig case.

It is not a “further office.” Here I
invite the attention of the House to
the words ‘office of profit’ which occur
in several ariicles, In articles 58, 66,
102, 191 and 158, the expression which
is used is ‘office of profit’. In this case
we find the expression ‘further office’.
Those who drafted the Constitution
were fully alive to the divergence or
the different expression that was being
used in sub-clause (4). In other words,
it means ip this context, the person
will not be eligible for an office which
is similar to the office which he held
till he vacated that office. In other
words, you have to see whether he is
being appointed to an office which is
similar to the one which he occupied
prior to his retirement—similar in the
sense of carrying remuneration. That
is the import or the significance of the
word “further office”.

Shri Braj Raj Singh: Similar.

Shri Nathwani: Yes, it means “Simi-
lar office”. It means that he must be
appointed to an office similar to the
one which he was occupying. There-
fore, you have to see the profit which
he derives in this context. It is not
suggested that....

Mr. Speaker: What is the other office
equal to the office of the Auditor-
General?

Shri Nathwani: The test is to see
whether which he is likely to get re-
muneration. That is one of the most
important tests.



6927 Appointment of
Shri A. K. Chanda
Mr, Sp:aker: Is it not open to us to
say that with respect to this officer,
who is held supreme, even an office
without salary ought not to be accept-
ed? Of course, the question of the
office of profit is there. If there is no
office of profit it is open to others to
accept that office. But here, even
though there is no profit, could we not
say that the Auditor-General, for the
sake of prestige, should not accept
that office? Can we not make it more
stringent in the case of the Auditor-
General who has held a high office?
Could we not make it wider and say
that he shall not accept an office of
profit or an office even without profit?

Shri Harish Chandra Mathur: Then,
according to his argument, the Audi-
tor-General can be appointed an Am-
bassador or a Governor.

Shri Nathwani: I am not saying that.

Shri Harish Chandra Mathur: Be-
cause, that is not a ‘further office” or
“similar office”.

Shri Nathwani: You have to see the
remuneration; you have to see the
words which are useqd in other articles.
There the words are “office of profit”.
Here the words wused are “further
office”. Therefore, you have to bear
in mind the remuneration aspect as
well as the duties that arc to be dis-
charged by that officer. Here we have
to take into account not merely the
pay but also the pnsition, the rank etc.
‘We must give some weight to the word
“further”, and that is the interpreta-
tion that I am asking this House to
adopt.

Otherwise, it would have been very
simple to say that he will not be
eligible for any office and the whole
meaning would have been clear; they
could have mentioned “office”, irres-
pective of whether it is an office of
profit or not. But here the word
“further”, and that is the interpreta-
this context that his post for which
he is ineligible should carry remune-
ration, That is the first submission.
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Secondly, even if it is an office of
profit, is it an office under the Govern-
ment of India? The hon. Member
who raiseq this question anqd other
who followed him made it clear that
in the Act there is a power of re-
moval. Because, unles; there is power
of removal also vested in the Govern-
ment it will not amount to an office
under the Government of India. Be-
cause, though not conclusive, though
not final, still one of the tests is whe-
ther the Government of India has
the power to appoint and remove that
particular officer; and that is why this
controversy about their being a power
in the Government, or in the Presi-
dent, to remove him has arisen. I
venture to suggest that there is no
power, either in the President or in
anybody else, to dismiss him, to re-
move him, even though there might
be misconduct during that particular
period. Here it is to be noticed that
in these articles, articles 280 and 281
onwards, there is no power of removal
given either to the President or to any
other body, whereas in other articles
similar power has been given in the
case of Judges to the Supreme Court
and other persons, and for a very good
reason. The difference will be very
clear, Because, we have to bear in
mind that this office is of a tempo-
rary period, it is not a continuing
post, just as in the case of a Supreme
Court judge, Election Commissioner
and so on. Here, the work is to be
finished within a year or two, and
that is why it was not considered
necessary to think of the possibility
of removing that incumbent on the
ground of misconduct or other reasons.
He will disqualify himself as being a
member if certain contigencieg occur,
but he would be appointed for a speci-
fic period and during that period, it
must be borne in mind, he is not an
employee in the sense of being a ser-
vant of the Government of India.
Therefore the analogy of the master
dismissing @ servant who might have
been appointed by him for a fixed
number of years does not hold good
in this case.

Shri Braj Raj Singh: Does he mean
to say, even if for the sake of argu-
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ment we assume that a person hold-
ing that office goes mad, that he shall
not be removed?

Shri Nathwani: It is so provided by
Parliament.

Shri Morarji Desai: He becomes dis-
qualified immediately.

Shri Nathwani: Our trouble is that
those who have spoken here have not
tried to take care....

Mr, Speaker: In some countries there
are political appointments. Can the
Comptroller and Auditor-General be
appointed as a High Court judge? We
will assume that he can be appointed
a High Court judge. Will he then be
under the Government of India or
not?

Shri Morarjj Desai: Simply because
he is removable under certain cir-
cumstances?

Shri Nathwani: Under the relevant
provisions of our Constitution, in the
hypothetical case you are suggesting,
it will be possible to remove him by
resorting to the machinery provided
for in the Constitution.

Shri Naldurgkar (Osmanabad): Sup-
pose he is convicted of an offence.
‘Will he still continue in office?

Shri Nathwani: Parliament has
already provided for that. Those who
ask questions like this have not
studied the Finance Act itself where
there are four contingencies provid-
ed in which he would cease to hold
the office. He might become a luna-
tic; he might commit an act of moral
terpitude or he might acquire some
interest, Therefore all possible con-
tingencies dquring the short period of
a year or two when the Commission
might be functioning have been taken
into account and due provision has
been made.

Mr. Speaker: It is open to the Gov-
ernment to appoint particular persons
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on a contraci basis for five or six
years. They serve on a contract not
in a permanent job but for four or
five years as experts. They come and
go. Are they Government servants
or not?

Shri A. K, Sen: Of course, they are
because they are under the control
and direction of the Government.

Mr. Speaker: Here also the President
can ask from time to time whatever
information he wants.

Shri Nathwani: He may ask for in-
formation, but so far as his duties are
concerned they are provided for under
the Constiiution itself. The procedure
that has to be followed is to be provid-
ed for by the Commission itself.

Mr, Speaker: A district magistrate
is appointed by the Government but he
acts under the Procedure Codes. Gov-
ernment has no right to interfere in
any act of his so far as usual matters
are concerned. Is he a Government
servant or not?

Shri Nathwani: No.

Shri A. K. Sen: May I answer that?
If it is a purely judicial function and
if he is not controlled in the discharge
of his duties by the Government, the
Supreme Court has held in the case of
the Registrar of a High Court that
he is not a Govornment servant.

Shri Morarji Desai: He is not a Gov-
ernment servant,

Shri A, K. Sen: The Supreme Court
has said so. The question put by the
Supreme Court was: In the discharge
of his duties is he under the control
and supervision of the Government?
In answering the question whether the
Registrar was a Government servant
or not, the Supreme Court has held
that he is not.

Mr. Speaker: Therefore a Member
of Parliament can be a magistrate
drawing a salary because he is not a
Government servant? Because a
district magistrate is not a Govern-
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ment servant, a Member of Parlia-
ment can both be a district magistrate
and a Member of Parliament?

Shri Morarji Desai: A Member of
Parliament is disqualified under ano-
ther Act of Parliament. He cannot be
a salaried servant of Government,

Mr. Speaker: A Member of Parlia-
ment is disqualified only if he accepts
an office of profit under the Govern-
ment. But if it is not an office under
the Government, a Member of Parlia-
ment can be a first-class magistrate, a
district magistrate and also a Mem-
ber of Parliament.

Shri A. K. Sen: As I said, if a dis-
trict magistrate’s functions are purely
judiciary in the discharge of which
he is not under the control of Gov-
ernment. ...

Mr, Speaker: We will assume it to
be a district judge.

Shri A. K. Sen: Even the district
judge discharges many functions in
the discharge of which he is under
the administrative jurisdiction of the
Government, for instance, in company
matters and in various other matters.

Mr. Speaker: What about a munsif?

Shri A, K. Sen: I cannot answer it
off-hand. But, as I said in determin-
ing whether the Registrar of a High

Mr. Speaker: He is not a Govern-
ment servant in the sense that the
Government ag the appointing autho-
city has no right to interfere with his
judgments. O‘herwise, he is a Gov-
ernment servant for the purpose of
appointment, transfer etc.—everything.

Shri Morarji Desai: He is by law
e Government servant.

Mr, Speaker: Very well, there can
be a difference of opinion.

Shri Nathwani: Here also, the Gov-
ernment camnot interfere with the
work of the Finance Commission.

Mr. Speaker: That is all.
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Shri Nathwani: Therefore, even
taking the test which you, Sir, are
suggesting, the Commission has not
been acting under the Government.
Therefore, it cannot be held to be an
office under the Government of India.
Neither of the two tests which are
laid down under sub-clause 4 of arti-
cle 148 are satisfied in this case. I
do not see any constitutional objection
or legal objection to the appointment
of Shri A. K. Chanda.

Mr. Speaker: The hon. Finance Min-
ister or Law Minister.

Shri Morarji Desai: 1 shall try to
answer, Sir. I am sorry that my
first statement which I made on the
Call Attention Notice was considered
casual by the hon. Member who opened
his discussion. I could not imagine
that hon. Members in this House were
so suspicious of those who carry on
the Government that the Government
is not applying its mind to anything or
that they are not interested equally
with hon. Members to see that the
Constitution is carried out in every
aspect.

Shri Khadilkar: They are not in-
fallible.

Shri Morarji Desai: I cannot be in-
fallible, but I wou'd not be casual.
That is what the hon. Member men-
tioned that I mentioned casually. He
is entitled to be casual at all times.
I am not expected to be casual at any
time.

An Hon. Member: Can’t afford.

Shri Morarji Desai: If my hon.
friend thinks that I was casual, cer-
tainly I would say that I was not
acute enough to realise the suspicion
of my hon. friend. I know that he has
a very suspicious mind. But, I did
not know that his suspicions would
go to this extent. Therefore, 1 shall
be more careful in future. That is
all that I can promise.

You, Sir, have raised several points.
I shall try to deal with them to the
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best of my capacity. The question is
very pertinent and I am very thank-
ful to hon. Members for raising this
question in this House in this dis-
cussion. We cannot at any time  be
too careful in these matters, I grant
readily. It is incumbent on all of us
to see that we do not do anything
which is contrary to the spirit of the
Constitution, not only to the letter of
the Constitution. I agree entirely with
my hon. friends in this matter. I was,
therefore, pained a bit when the
attack came from my own side from
a colleague, who said that this Gov-
ernment now seems to be thinking in
terms only of retired people and does
not find any tallent in this country.
We'l, Sir, the hon, Member also is
entitled to his opinion. That is all
that I can say. But, if he thought
that this Government is erring on
wrong lines, his duty is clear. That
is all that I can say.

In this particular matter, I would
only say this. I agree that Caesar’s
wife must be above suspicion. But,
how far should that suspicion be
carried? Life will become absolutely
impossible if any suspicion that is
raised anywhere is to be taken into
account and even a right thing has
not to be done. In this case, an ex-
Comptroller and Auditor General has
been appointed as Chairman of the
Finance Commission. The question is
whether we are going against the
letter and the spirit of the article of
the Constitution which debars the
Comptroller and Auditor-General
from further office under the Govern-
ment of India or a State Government.
We did consider this question before
his appointment. It was not that this
was very casually done.  This was
there. We do consider all these pro-
blems at all times. There was an-
other person who was going to be
appointed, but he got ill, and there-
fore we had to change the appoint-
ment. At that time we consider all
these questions, and going into it
very thoroughly and carefully Gov-
ernment came to the conclusion that
there was no bar to his appointment
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as Chairman of the Finance Commis-
sion.

Shri Tangamani: May I know whe-
ther the Attorney-General was con-
sulted when the Government came to
the conclusion?

Mr. Speaker: I would request hon.
Members to note down any particular
points which require clarification. I
am sure the hon. Minister will cer-
tainly, even without questions being
put, clarify the points raised. If at
the end they find any important point
unanswered, they can raise it.

Shri T. B. Vittal Rao (Khammam):
In this context.

Mr. Speaker: The context will never
disappear.

Shri Morarji Desai: You have said
you are prepared to sit here till mid-
nightt Who am I? I will certainly
sit here till midnight and reply to all
guestions.

Mr. Speaker: I am only asking him
not to interrupt.

Shri Morarji Desai: We, therefore,
consulted my colleague, the Law Min-
ister, and also found that there were
opinions of the Attorney-General on
record on the interpretation of these
sections which covered this case also.
The opinions of the Attorney-General
and the Law Minister coincided.
There was no difference of opinion in
this matter. If there had been a
difference of opinion on this, I should
have certainly not taken a doubtful
decision. That is the care that we
take in these matters.

It is not merely painful to me that
such a contingency should arise, it is
not merely that Government is wrong.
If it is wrong to do so, it would be
wrong for the ex-Comptroller and
Auditor-General to accept this posi-
tion. I would not want to put him
in that position, because I would be
at fault in putting him to that posi-
tion. I am not interested in it. It
is very necessary to see that nobqdy
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is corrupted, but is there any attempt
at corruption now or in the future
in these matters? That is what has
got 0 be seen.

in the first place, I would say that
this is an office which has a limited
tenure. It is not long at all, it is for
a year. It is not a continuous office.
Nor, as I said before, is there any
salary for this. There is only a tour
aliowance given, and nothing more
than that. Everything else is de-
barred. A free house, free electricity,
everything is debarred. It is only a
tour allowance for the days on which
he works as Chairman. Therefore,
there is no question of any extra
allowance beyond what he has to
spend at that time on the tour—not in
his every day expenditure where he
lives.

19 hrs.

The question is very relevant whe-
ther this is an office of profit or not.
On these standards it is not an office
of profit, but it is not mentioned in
the article that it should be an office
of profit. That is what can be easily
argued. But it is mentioned in the
article that he is not eligible for any
turther employment, for any further
office. ‘Further’ does not mean an
office which is similar or of the same
type. There cannot be the same type
of office of the Comptroller and
Auditor-General. There is only one.
Then, why did they mention ‘further’?
These words were not mentioned
without any meaning or without any
consideration. These words are not
mentioned everywhere. These words
are mentioned only in two cases. In
the case of the Chairman of the UPSC,
the words mentioned are ‘further em-
ployment’. Here, the words mentioned
are ‘further office’> Why is it men-
tioned in this manner?

Mr. Speaker: Reappointment to that
office.

Shri Morarji Desai: No, Sir. That
is not merely the meaning. I do not
take that meaning that in that case he
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can be appointed to any other office,
that he can be appointed Secretary in
the Finance Ministry. That is not the
idea.

Mr. Speaker: The hon. Minister re-
ferred to the case of the Chairman of
the UPSC. I am reading from the
article relating to him. It reads thus:

‘. ..be ineligible for re-appoint-
ment to that office.”.

Shri Morarji Desai: Or further em-
ployment. I hope you will have the
patience to read further.

Mr. Speaker:
article 316(8).

I am reading from

Shri A, K. Sen: We are referring to
article 319.

Shri Morarji Desai: I hope you will
read that article also, namely article
319. It reads thus:

“On ceasing to hold office—

(a) the Chairman of the Union
Public Service Commission shall
be ineligible for further employ-
ment either under the Govern-
ment of India or under the Gov-
ernment of a State.”.

I am afraid you missed this.

Mr. Speaker: I am afraid the hon.
Minister has not listened to me. I
am referring to article 316.

Shri Morarji Desai: But that was
not the only article which is relevant.
This article is very relevant, and I
am referring to that.

Mr. Speaker: I agree. The hon. Min-
ister may also refer to article 316 (3).

Shri Morarji Desai: That is there.

Mr. Speaker:
thus:

That article reads

“...be ineligible for re-appoint-
ment to that office.”.
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Shri Morarji Desai: That is all right.
That is one. Then, there is a further
ineligibility. That is under article 318.
When 1 said ‘further office’ and I
compared it with ‘further employment’
it was with reference to article 319
and not to article 316. Therefore, that
is the article which is relevant in
this. And I do say that on that a
reference had been made to the
Attorney-General also before, as to
whether the Chairman of the Public
Service Commission can be appointed
to a committee appointed by Gov-
ernment; and on that, all these issues
were raised by the Attorney-General,
and he compared these words. If you
want me to read that, I am prepared
to read that paragraph.

Shri T. B. Vittal Rao: Please do.

Shri Morarjt Desai: He said as

follows:

“Though the word ‘office’ or
‘employment’ may not in itself be
restricted in its meaning to office
which is remunerated or to em-
ployment which is paid, I think
that in the context of these arti-
cles, what the erstwhile holders of
office are made ineligible for are
offices or employments of the
kind held by them before they
ceased to hold them, namely
offices carrying remuneration or
employment which is paid. I
would gether this restrictions
meaning from the expressions
‘turther’, ‘any other’ and ‘further’
used in these articles. Having
ceased to hold office or be em-
ployed, they are debarred from
further employment, that is, such
further employment. The langu-
age used would seem to indicate
that the mind of the draftsman
was directed to the kind of em-
ployment which the officer would
cease to hold, and to make him
ineligiblet for  further employ-
ment of that kind in the Govern-
ment.”.

This was what he said, and then he
gave his  opinion. Surely, the
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Attorney-General is a very indepen-
dent person. That will be granted by
anybody. Therefore, there was no
question of influencing him in giving
these comments. These arguments
were not brushed aside; all these
questions were referred to him, whe-
ther this would mean this or whether
this would mean that, and on that,
he clarified this.

Therefore, Government is not wrong
in considering that the office, that is,
the further office that must be held
must be an office with remuneration
and not without remuneration. That
is how Government views this matter.
Otherwise, it would be said ‘office’.
Why ‘further office’> Why is the word
‘further’ put in? That is how it is
considered. That is one case.

There is another case. You referred
to the General Clauses Act. I referred
to the Act just now and I find that
section 16 thereof reads as follows:

‘“Whether by any Central Act
or regulation a power to make any
appointment is conferred, then un-
less a different intention appears,
the authority having for the time
being power to make the appoint-
ment shall also have power to
suspend or dismiss any person ap-
pointed, whether by itself or any
other authority in exercise of
that power”.

The words here are ‘unless a
different intention appears’. That
is what is said here. Is there any
different intention in this appoint-
ment which is made? That is what
has got to be seen. We cannot in-
terpret the law out of all context. We
have got to interpret it very carefully
from the words which are there. I
am not a lawyer, that is, I am not
trained as a lawyer. But I used to
hold a judicial office and, therefore, I
used to consider both sides. There-
fore, I have some little capacity of
interpretation in this matter, where
perhaps I am more fortunate than my
hon. friend opposite who did neither.
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Shri T. B, Vittal Rao: He has got a
Jjudicial mind.

Shri Morarji Desai: The hon. Mem-
ber who knows nothing about a judi-
cial mind can never appreciate a judi-
cial mind. I know that very well.
Therefore, I do not ming it. His very
interjection is a compliment to me.

Mr. Speaker: I asked him not to in-
terject.

Shri Morarji Desai: They cannot
give up their nature. How can they
do so?

Shri Tangamani: The hon. Minister
likes it.

Shri Morarji Desai: I enjoy that,
because it shows you in your proper
light. It enables me to do so.

Shri Tangamani: And Vice versa.
Shri Morarji Desai: Yes, certainly.

Mr. Speaker: Order, order. Let
this not be carried on.

Shri T. B. Vittal Rao: Only he can-
not stand cross-examination.

Shri Morarji Desai: Where it is not
needed. Where it is needed, I stand
for hours and days.

The appointment is made by the
President, of course on the advice of
the Government and the Min .ter con-
cerned. That goes withoul saying.
But if there was any qucstion of an
authority remaining for removing him,
then when it was mentioned here
about the term of office, why should
they have provided for his resigning
and not for his removal? That is
very significant. They have provided
for disqualification. They have pro-
vided for his resigning. They have
not provided for his removal.  That
has also been deliberately done be-
cause Government must not change
the Finance Commission once Gov-
ernment appoints it, because the
Pinance Commission must be as inde-
pendent as the Comptroller and
Auditor-General or any other office,
because if it is not, then Government
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will not receive the advice which 1t
wants. The Central Government is
appoiniing a Finance Commission
which take into account the Siates
and .he Centre. Tnerefore, it 1s
necessary that the Finance Commus-
sion must not be disturbed.

It is because of that also that it has
been provided in the Act itself that
they will regu.ate their own procedure
and they will regulaie their own
business. And the Constitution has
provided for that. It is not even this
Act; it is the Constitution which has
provided that. They cannot be direct-
ed by me or by Government or by the
President. '

The disqualification under clause
(4) also which was referred to here 18
a thing which is before the appoint-
ment; it is not after the appointment.

Shri Tangamani: There is clause (8.

Shri Morarji Desai: I am coming to
that. As regards clause (4), the Presi-
dent has to verify beforehand, and
he has verified. Therefore, that does
not arise.

Then in clause (5), disqualifications
are there. If he is of unsound mind,
certainly he cannot be appointed.

If, in the course of doing his work
he is declared to be of unsound mind,
not simply because somebody says he
is of unsound mind, then, he is de-
barred. Then he becomes ineligible
and goes out. But there is no ques-
tion of his being removed or dismis-
sed.

Shri Braj Raj Singh: You said that
there is no provision like that.

Shri Morarji Desai: There is a
specific provision under certain ecir-
cumstances. There is a law of Par-
liament. It is not by the free will of
Government, or discretion of the
President that that can be done. That
is all thet I am driving at.

Then, it is said, ‘if he is an undis-
charged insolvent’. That again would
have to be High Court’s ordsrs: it
cannot be otherwise.
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Mr. Speaker: Does non-removal
within a pa.ticular period take away
the reiationship of employer and em-
ployee?

Shri Morarji Desai:
power of removal.
Mr. Speaker: Where is it said that

the power of removal is necessary to
create an appointment?

There is no

Shri Morarji Desai: That is how the
dictionary says.

Mr, Speaker: The General Clauses
Act says that the power of employ-
ment means the power of removal
aiso. Buc nowhere is it said that the
power to give employment is equal to
power to dismiss.....

Shri Morarji Desai: Even the Con-
stitution does not provide for re-
moval. It has provided for punish-
ment etc. and beyond those powers we
can do nothing. The Government can-
not punish anybody beyond that. But
these powers are deliberately  pro-
vided. If the General Clauses Act
was only sufficient, then, it was not
necessary to burden the Constitution
with all these things.

Mr. Speaker: I am afraid I have not
made myself clear. As in the General
Clauses Act the power of removal
follows the power of appointment un-
less it is otherwise expressly expressed
or the circumstances so permit......

Shri Morarji Desai: May I correct
you, Sir? It is not said, ‘expressly ex-
pressed’. It is, ‘unless it is otherwise
intended’. These words must be
noted.

Mr. Speaker: All right, it is ‘unless
otherwise intended’. The power of
appointment carries with it the power
of dismissal. But it is nowhere said
that the power of dismissal carries
with it the power of appointment.
The converse is not there. There can
be a power of appointment and a
person can become on employees
notwithstanding the fact that under
certain conditions there is no power
of dismissal. For instance an em-
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ployee is appointed for 5 years. Nor-
mauay, unuer ne contract, ne wil
coninue to be an emp.oyee. That
does not militate against his position
as an employee, mere y because he
cannot be removed. All the hon. Min-
ister is urging is that there is no
power of removal; and, therefore, he
cannot be an employee.

Shri Morarji Desai: It is not only
tha.. There musc aiso be a power t.
give directions to the Commission.
Are there powers to give directions to
the Commission? Absolutely none.
The: Government cannot give direc-
tions to the Commission. I would cer-
tainly be happy if it is pointed out to
me where there are powers of direc-
tion to be given to the Finance Com-
mission. The Finance Commission is
entirely independent in this matter.
It has been deliberately done.

‘We have several independent offices
and this is one of the independent
offices. That is why this has been
provided because it is necessary that
this Commission should be indepen-
dent. The Finance Commission must
not work under the instructions of
the Finance Minister or the Govern-
ment. Because, otherwise, they will
not be giving that opinion. which
will have value. Therefore, it is pro-
vided so. Therefore, it is very clear
to my mind. I do not know why
doubts are raised. I won’t say that
these doubts cannot be raised. I can
understand these doubts being raised,
on a casual reference to these things.
But I do rot know if, on a deep con-
sideration, these doubts can be raised.
That is what I fail to understand.
Therefore, I would rather request that
there should be a deep consideration
of this and not a casual consideration.
(Interruptions). It is all that I am
pleading for. Otherwise, one can be
led away into having all sorts of
different interpretations. There can
be many interpretations wherever we
go. But, in this particular matter, I
do not think there can be any other
interpretation.
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It is very clear that the Finance
Commission is not within the control
of the Government of India. This is
certainly an office to which appoint-
ment is made by the Government of
India. I won't say that it is not, be-
cause it is the President who appoints
the Chairman; and if the President
appoints it is the Government of India
who appoints. On that score there is
no doubt. But it is not within the
control of the Government of India
because that is what is provided in
the Act itself, even in the Constitution.
It is stated in article 280. These are
all compulsory directions. There is no
option left anywhere. It is stated
‘here that the President shall appoint
every five years. Therefore, even
the President has got the appoint
him whatever may be the case. There
is no question of any option there.
The only option left is to the Parlia-
ment to determine by law the quali-
fications which shall be requisite for
appointment. That is the only option
left. The Parliament may in its wis-
dom mnot make any law. Then the
Government will decide that. But
the Government came before Parlia-
ment and got this law enacted. The
Parliament in its wisdom enacted this
law and made the necessary provis-
jons. The Government cannot say
anything in that matter. The Govern-
ment cannot vary these qualifications.
It has been further said in this arti-
cle:

“It shall be the duty of the
Commission to make recommend-
ations to the President as to . . .

»

It is their duty. They cannot avoid
that. Then it is said:

“The Commission shall deter-
mine their procedure and  shall
‘have such powers in the perform-
ance of their functions as Parlia-
ment may by law confer on them”

Not as the President may direct or
as the Government may direct. It is
absolutely clear. Then in article 281
it is sald:
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“The President shall cause every
recommendation made by the
Finance Commission under the
provisions of this Constitution to-
gether with an explanatory me-
morandum as to the action taken
thereon to be laid before each
House of Parliament.”

Therefore, it is the authority of the
Parliament, under the Constitution,
which is responsible for this. It is
not, therefore, a further office under
the Government of India. There can-
not be any doubt about it in my mind.
If there had been any little doubt we
should not have made this appoint-
ment.

I do not say there are no persons
available. But I would say he is one
of the fittest persons, and fittest per-
sons for this office are few in  this
country or in any other country. It
is not a question of this country alone.
The country may be powerful. Every
person may think he is fit for every-
thing. That does not mean that every-
body is fit to do every thing. We
must have a sense of proportion.
Everybody is fit to come to the legis-
lature, but everybody is not fit to do
every kind of work. That is also a
distinction made by our Constitution.
Therefore, it is not proper to say
there are other people available and
anybody can be appointed to this
office. Other people would be avail-
able; it is not that they would not be
available.

Shri Tangamani: Sir, I want to seek
your protection. The hon. Minister
made a certain reference to the Mem-
bers of Parliament. I heard him say
{hat everybody has a right to become
a Member of Parliament and not
everybody to hold certain offices. I
would like to have your protection in
this matter.

Shri Morar}i Desai: I did not mean
any disrespect to the House.

Mr. Speaker: Why should anybody
underrate himself?
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Shri Morarji Desai: I am not under-
rating. I am only say that it is only
in the legislature that the right has
been given to every person because
everybody has got the unfettered
right to direct the government of the
country and therefore everybody is
entitled to come to the House. But
for all other places we have provided
qualifications. Here there are only
some disqualifications which must not
be there. There are no other quali-
fications which are prescribed. That
has been deliberately done. Why
should that be taken as an affront, I
do not know. I am one of them.

Mr. Speaker: I have repeatedly re-
quested hon, Members that they
should not make any reference to any
hon. Member here. The temptafion js
there. I have advised hon. Members
on this side—on the left side—that
whenever something come up and
there is a tendency to refer to  our-
selves it puts us in an embarrassing
situation.

Shri Morarji Desai: If any embar-
rassmenl was caused, Sir, I am very
sorry, because it was not my intention
at all. But I should think, Sir, we in
this hon. House ought not to be so
very sensitive where sensitiveness is
not required. That is what I thought.
But if I am told so I would certainly
not do it, and I shall be very careful
in future.

Mr. Speaker: If anybody can be
a Member—the hon. Minister will
kindly resume his seat—here, any-
body can have over-riding powers of
the Attorney-General also. The same
member who is qualified to be a
Member of Parliament can become
the President, can become the Prime
Minister, can become the Finance
Minister. It is not that the Auditor-
General is superior to all those people
here. Therefore, it is a peculiar pri-
vilege of a Member of this House. A
casual—of course, I do not attribute
any motives—reference has been
made by the hon. Finance Minister.
1 want to enhance the prestige of the
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Members of this House, and I am
sure the hon. Finance Minister is
equally interested in doing that. Now
some people outside may say: “Oh!
he is a Member of Parliament”. I do
not want anybody to say that it is
such an easy job to become a Mem-
ber. We have come clothed with
responsibility. We can hold the high-
est position in this country and equal-
ly hold the greatest responsibility in
this country. I do not want any
mistaken impression to be given. I
do not want the hon. Finance Minis-
ter’s statement here to be misquoted
for some other purpose by persons
who want to laugh at Members of
Parliament. That is all my desire.

Shri Morarji Desai: It was there-
fore that I clarified the point. If I
had not clarified it, that might be the
meaning put on it.

Mr. Speaker: I agree.

Shri Morarji Desai: Therefore. I
do not want to pursue the point. I
am only saying that there cannot be
any intention on my part—

Mr. Speaker: No, no.

Shri Morarji Desai: . . . to belit-
tle myself, let alone my colleagues. I
would not be so stupid to do that.

Shri Harish Chamdra Mathur: It
equally applies to the Finance Minis-
ter.

Shri Morarji Desai: It applies to
me; it applies forcefully to me,
because 1 am speaking now. There-
fore, how can I commit that crime
against myself?

Now, Sir, as I said, this is an office
which is not debarred under the
article which is quoted in this House
by hon. Members, for all the reasons,
under the law, that I placed before
you. The  Attorney-General has
clarified these clauses and the mean-
ings in previous cases—not in this
particular case—which I would have
liked to clarify, because I do not want
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to make any wrong quotation. Let it
not be thought at any time even by
inference that I have said that this
is so and all that. As I said before,
we have got other legal opinions
taken before, on the interpretation of
the words “further office”, “further
employment”, etc., and all that applies
to this office. It is all there,

Then, in spite of that, I was again
careful enough to consult my hon.
colleague, the Law Minister. After
doing all this, we got this appoint-
ment made by the President. There-
fore, there is no question of thought
not having been given to this matter.
How can there be any sccpe for any
corruption if a person is appointed to
a post like this, where there is no
guidance, where there is no remune-
ration, where there is no advantage
gained? And he is not exercising any
power and js not going to rule any-
body or order apybody, and on the
contrary, it is an onerous duty which
he has to perform and he may have
to displease many people and perhaps
satisfy none, and I do not know how
anybody could be lured to this office
of Chairmap of the Finance Commis-
sion. It is only when some people
want to perform a public duty even
at the cost of popularity that they
will join the Finance Commission and
no others will want to come into it.
Therefore, there is no question of
there being any scope for any corrup-
tion or any allurement in this office.
All those consideration: governed us
in making this appointment. I do not
see how I would not have been well-
advised in making this appointment.
I personally consider that there is
absolutely no infringement of any
discretion or any good advice or any
good test or any consideration which
is relevant in this appointment. That
is what I have got to submit.

Shri Braj Raj Singh: May I invite
your attention to section 4 of the Fin-
ance Commission (Miscellaneous Pro-
visions) Act 19517 The Ilatter por-
tion of section 4 says as follows:

“and the President shall also
satisfy himself from time to time
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with respect to every member of
the Commission that he has no
such interest and any person who
is, or whom the President pro-
poses to appoint to be, a member
of the Commission shall, when-
ever required by the President
so to do, furnish to him such
information as the President con-
siders necessary for the perform-
ance by him of his duties under
this section.”

My point is, this section provides that
during the pendency of the appoint-
ment of the Chairman oif the Com-
mission, the President is empowered
to direct a member to give informa-
tion with respect to these provisions.
Suppose the person is disqualified
after the report is received during
the tenure of his office, will not the
Finance Minister get him removed?

Shri Morarji Desai: There is no
question of my getting him removed.
If he is disqualified, he is disqualified.
He goes.

Shri Braj Raj Singh: How?

Shri Morarji Desai: He goes auto-
matically. He has to vacate.

Shri Khadilkar: Who decides the
question of disqualification finally?

Shri Morarji Desai: The President
will decide. (Interruptions).

Shri Khadilkav: It is you again!

Shri Morarji Desai: But the Presi-
dent cannot decide so easily like that.
The President is not going to decide
like that. The President is not an
office which will be deciding in that
manner. (Interruptions). It is an
issue which can be taken to tie court
and can be decided. It is not an
issue which can be decided without
any consideration or without there
being any doubt at all in the matter.
The disqualifications have to be consi-
dered before the appointment and
they are relevant. They are all
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prescribed by Parliament; they are
not prescribed by executive authority.

Mr. Speaker: Rightly Shri Braj Raj
Singh has raised this point. Of
course, before appointment if there is
any disqualification, he would not be
appointed. That is clear. Unless the
President appoints him, he cannot
become a member merely because he
has no disqualification. Likewise, is
it stated here that automatically he
ceases to be a member if he incurs a
disqualification after appointment? Is
it not necessary for the President to
remove him?

Shri Morarji Desai: If he is of un-
sound mind, that must be judged by
what? It is not the President calling
him as being of unsound mind or my
calling him. If he is an undischarged
insolvent, that is also under the law.
It cannot be the President’s wish or
Government’s wish or desire or dis-
cretion that he can be removed. If
he has been convicted of an offence
involving moral turpitude, that also
does not depend upon the judgment
of the President. If he has any finan-
cial or other interest, that also will
have to be referred to the Supreme
Court.

Mr. Speaker: If a disqualification is
there, does it require a removal by
the President or not?

Shri Morarji Desai: It is not neces-
sary. There is no such provision.
He has to be convinced and the man
disputes.

Shri A. K. Sen: This is a very
common occurrence in the discharge
of statulory duties. Where there is
a statutory disqualification, it is not a
question of discretion of the appoint-
ing authority to remove him or not.
It is a statutory duty to see that he
does not continue.

Mr. Speaker: Is a formal order
necessary or not?
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] Shri A. K. Sen: No formal order
1s necessary. Only ap intimation is
necessary.

Mr. Speaker: If he continues to be
there, what wil] happen?

Shri A. K. Sen: It will be the
duty of the President to remove him.
It is not the power of the President
to remove him; it is the duty of the
President. If the President does not
do his duty of seeing that he does
not continue, of course, a writ will
lie not against the President, but
against the Central Government.

Shri Braj Raj Singh: I am only
referring to the conlitions to which
the Finance Minister himself referred.
Section 4 says that the President shall
satisfy himself that the person will
have no financial interest or other
interest as is likely to affect prejudi-
cially his functions. Supposing this
disqualification is incurred during the
pendency of the term, what does he
do then?

Mr. Speaker: That is what he said.
It will be the duty of the President
to remove him.

Shri Braj Raj Singh: Does he have
the power to do it?

Mr. Speaker: It is the duty of the
President to appoint him and also to
remove him in certain circumstances.
All the same, it is not an employ-
ment. We are not deciding any issue
here. We are only discussing.

Shri Tangamani: The Finance Minis-
ter was pleased to refer to the Attorney
General in connection with the re-
appointment of the Chairman of the
UPSC. While giving us information
about thig reappointment, he also
referred to this further office. There
are conflicting views about office and
office of profit and further office. This
case has arisen in connection with
the Auditor General.

Mr. Speaker: He wants to know
whether a specific reference may not
be made?
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Shri Tangamani: My submission is,
the Attorney General may be made to
give his opinion on this particular
matter.

Mr. Speaker: We are not deciding
the issue whether his appointment is
ulirg vires. I only wanted to give
an opportunity to this House. Enough
hag been said and even more has been
said. There is a half an hour dis-
cussion.

Shri Morarji Desai: May I say that
this opinion was obtained in 1955?
But in that, in one paragraph he has
mentioned also the Comptroller and
Auditor-General. It was that para-
graph that was mentioned. He has
considered that also.

Shri A K. Sen: That is why a
specific reference of this case was not
considered necessary.

RE: HALF-AN-HOUR DISCUSSION

Mr. Speaker: Is the House in a
mood to have the half-an-hour dis-
cussion? We have sat so long.

Shri Nathwani (Sorath): We will
have it in the next session.

Shri Tangamani (Madurai): When
the question arose the hon. Deputy-
Speaker was pleased to direct that
one half-an-hour discussion may be
taken up today and the other one
during the next session.

Mr. Speaker: We will have two
half-an-hour discussions, one after
the other, tomorrow. Unlike today,
we do not expect to sit till 7.30 p.m.
with the other business. We will
conclude the normal business at 5 O’
Clock and we will sit till 8 O*Clock.

Shri Tangamani: May I suggest
that mine may be taken up first
tomorrow?

Mr. Speaker: Very well. I will
give priority to this.
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The Minister of Law (Sari A, K.
Sen): I do not mind this being taken
up today, because tomorrow I have a
Cabinet meeting at 5 O’Clock.

Mr. Speaker: Can he not attend
that at 5.30 after finishing this?

Shri A. K. Sen: Let us finish it
now. I have answered so many ques-
tions on this subject. So, it will not
take much time.

Mr Speaker: Very well. I am will-
ing to sit.

Shri Tangamani: As you have
directed, I shall be very very brief.
On the 2nd December 1960, Starred
question No. 636 was answered and
this half-an-hour discussion arises out
of the reply given by the hon. Minis-
ter. The main part of the question
was about the recommendations of the
Election Commission after the con-
clusion of the second general elec-
tions. Many recommendations were
given and repeatedly questions were
asked in this House.

Mr. Speaker: I ask the hon. Mem-
ber: is this only to satisfy himelf?
I remember, when the question was
put, a number of hon. Members
wanted to know what exactly was
happening.

Shri A. K. Sen: I think the ques-
ion wag directed mainly with regard
to the ascertainment of the Govern-
ment’s attitude regarding double
member constituencies. Because, I
think it would be fruitful if the hon.
Member indicates which particular
recommendation he thinks should
have been implemented but has not
been implemented.

Mr. Speaker: What I say is......
Shri Tangamani: May I point out

Mr. Speaker: Order, order. Am 1
not here to see that a full discussion
takes place on this subject. There i
no quorum now. Of course, we do
not expect any puorum at this late
hour. The subject of the Election





