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jia saying that the summons to appear
before the House should be postponed
by 14 days or something like that.
The telegram also stated, you inform-
ed the House, that he was sending a
letter to you. Have you received that
letter?

Mr. Speaker: I have not yet receiv-
ed the letter. I have receivd informa-
tion that he has filed a writ in the
Supreme Court (Interruption). Let
us wait and see what is going to hap-
pen. '

BUSINESS ADVISORY COMMITTEE
SIXTY-SIXTH REPORT

Shri Satya Narayan Sinha: Sir, I
beg to move:

“That this House agrees with
the Sixty-sixth Report of the
Business Advisory Committce
presented to the House on the
24th August, 1961."

Mr. Speaker: The question is:

“That this House agrees with
the Sixty-sixth Report of the
Business Advisory Committce
presented to the House on the
24th August, 1961."

The motion was adopted,

12 hrs. .

INCOME-TAX BILL. 1961—Contd.

Mr. Speaker: The House will now
take up further consideration of the
following motion moved by Shri
Morarji Desai on the 18th  August,
1961, namely:—

“That the Bill to consolidate and
amend the law relating to income-
tax and supcr-tax, as reported by
the Select Committee, be taken
into consideration.™
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Time allotted is ten hours. Time al-
lotted for General Discussion js seven
hours out of which six hours have
already been taken, There is a
balance of one hour for General Dis-
cussion.

Shri M. R. Masani (Ranchi-East):
May I know, Sir, when the hon.
Minister will be called on to reply?

Mr. Speaker: How long does the
Minister like to take for his rcply?

The Minister of Finance (Shri
Morarji Desai): Half-an-hour.

Mr. Speaker: He will be called at
one o'clock.

Shri Morarji Desai: 1 might take a
little more also. I may bc called at
quarter to one.

Mr. Speaker: He may start at 1:00;
if necessary I will extend it by 15
minutes.

Now. Ch. Ranbir Singh was in pos-
session of the House. He may con-
tinue his speech.
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Shri C. K. Bhattacharya (West
Dinajpur): Mr. Speaker, speaking on
this Bill I want to draw your atten-
tion to a great defect in the Bill
which has remained unremedied in
spite of agitation carried against it
for a long time, and that is in the use
of the expression “Hindu undivided
family"” without defining it anywhere
in the Bill itself. The result of the
vague use of this expression has been
that it has been extended to families
which do not and should not come
under it and unjust assessment has
been made upon such families.

I draw the attention of the House
and the Government to this anomaly
in the Act during my speech in
the budget discussion last year and,
encouraged by the sympathy that 1
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received from Dr. B. Gopala Reddi,
who was at that time in the Ministry
of Finance, I put in an amendment
to the particular section. When the
Income-tax Bill was being referred
to the Select Committee, I made
repeated attempts to have my amend-
ment referred to the same Select
Committee along with the Bill, but,
unfortunately, that could not be done.
“Though it could not be done, I expect-
ed that, after I had drawn the atten-
tion of the House and the Govern-
ment to my amendments, the Select
‘Committee would take notice of that,
though not officially and formally
communicated to it by me. I do not
know what has happened in the Select
Committee, but the Bill as it has
emerged from the Select Committee
does not appear to take notice of this
.anomaly, and that has been allowed to
remain unrectified. It was in the old
Acl, it was in the Bill when the hon.
Finance Minister moved for its
reference to the Select Committee,
.and I find it in the same condition
in the Bill as it has emerged from the
Select Committee.

My contention is very simple and
¢the hon. Finance Minister may very
easily accept it. The Bill, in sub-
clause 31 of clause 2, which is the
definition clause, uses the expression
“a Hindu undivided family and in-
.cludes i1t in the list of “Persons” asses-
sable as a1 unit, though this expres-
sion 1s nowhere defined in the Act 1
wany it to be clarified that the expres-
‘sion “Hindu undivided family” should
be referred only to families under
the Mitakshara law, because under the
general Hindu law this is only where
this expression can be applied. As a
consequential change, there will be
addition of another sub-clause after
sub-clause 23, to the effect that
“Hindu undivided family”’ means a
family governed by the Mitakshara
law. Some hon. Members—I think it
was Shri Heda—had asked for the
exclusion of “Hindu undivided fami-
ly” from the category of persons
under the Act. I do not know whether
zhe hon. Finance Minister will be wil-
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ling to go to that extent. In any case,
it is highly necessary that the expres-
sion should be limited and the unwar-
ranted extension of the exprcssion to
families which do not and sflhiould not
come under it should be prcvented.

As an instance, I may mention the
case of the joint families under the
Dayabhaga law, which are unjustly
assessed under the Act as Hindu un-
divided famlies, There may be severa!l
other cases, but | know of Dayabhaga
law, because that is the law prevalent
in the eastern region, particularly in
Bengal where [ come from. By
nature the Dayabhaga family is
entirely different from Hindu un-
divided families as understood in
Hindu law.

The main question to be considered
is what constitutes a Hindu undivid-
ed family and what kind of income
and property belong to such a family,
as distinguished from the individuals
who compose it. Under the general
Hindu law, the main feature of the
Hindu undivided family is that it »
a coparcenary or tenancy in com-
mon, and the tenancy in commor. or
coparcenary arises by law  among
certain degrees of relationship under
the Hindu law. Such g copercenary
exists only among the Mitakshars
families and not among thce families
governed by the other schools.
Therefore, only families governed by
th¢ Mitakshara law come under the
expression used in the Act. 1 want
nothing more than this, that this
should be made clear in the Act
itsclf  That 15 what my amendment
aimz= at.

The concept of Hindu undivided
family involves the idea that the
family property is divisible but has
not been divided. This can apply
only to a Mitakshara family and not
to the other schools of Hindu law to
which 1 have made a reference before.
This is clear from a study of the spe-
cial chamacteristics of the coparcensary
as are found in the Mitakshara law.
There are two characteristics which
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[Shri C. K. Bhattacharya)

distinguish a coparcenary; frstly, the
right by birth and, secondly, the right
by survivorship. A son takes his
share in the property by birth. That
is the foundation of the coparcenary,
that is the start, and after the death
of the owner, his right passes by sur-
vivorship, not to his issues but to the
other members of the coparcenary,
augmenting their share to that extent.
That is the peculiar characteristic of
the Hindu undivided family, as urder-
stood in the Hindu law, and that
obtains only in the Mitakshara law,
and not in the so-called joint families
under the Dayabhaga law c¢r ir the
other schools. Therefore, the provision
in the Act which contains that parti-
cular expression  “Hindu undivided
family” should be so clarified that the
other schools do not come under that
particular expression used in the Act.

To cstablish my point that the con-
cept of the Hindu undivided family
doeg not  apply to other schools of
Hindu law, I am taking up the consi-
deration of the peculiarities of the
Dayabhaga schools which, a5 T have
stated, forms one of the main brarches
of Hndu law, As distinct from the
Mitakshara Jaw, there is no coparce-
nary in the law Dayabhaga families,
there is no right by birth, there is no
passing of the right of survivorship,
as is found in the Mitakshara families.
In Dayabhaga a son by birth takes no
interest; so long as the father is liv-
ing, nonc can claim anything against
him in the property.

The Dayabhaga father js a dictator.
When he dies his right passes to his
issucs, each becoming the owner of a
specific share in the properly though
described to be held jointly. My con-
tention may be further proved if 1
analyse the character of the owner-
ship of the property. In the Mitakshara
law the ownership of the property
vests in the entire body of copar-
ceners. While a family under Mitak-
shara law remains undivided no co-
parcener can say that he is the owner
of a definite share, one-third, one-
fourth or anything. His share or
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interest is a fluctuating interest. It
is only on partition that he becomes
entitled to a particular share. The
position is completely different under
the Dayabhaga law. There the
ownership of the joint family pro-
perty is not in the whole body of
members. Every member takes a
definite share in the property and is
owner of that particular share only.
The share of each member being
ascertained ii is not going to be
augmented by the passing away of
any other member. It passes only to
his issues.  Therefore it would be a
great injustice if in the income-tax
law which is being amended and con-
solidated now any loophole is left
through which these families which
are not  actually Hindu undivided
familics may be drawn under that
expression and uassessed.  This  ig
actually what is going to  happen
unless the  hon. Finance  Minister
kindly accepts my amendments.

What I have cstablished hy ana-
lysing the character of ownership
may be further cstablished and prov-
¢d by clucidating the proces; when
partition of the property is made. The
basic  difference between the two
types of families comes ou. when we
take into consideration the matter of
partition. According to the Dayabhaga
law partition consists in the splitting
up of the joint possession only assign-
ing a specific portion of the property
tuo cach member. According .0 the
Mitakshara law partition cousists in
splitting up of joint ownership defin-
ing the share of coparceners which in
the case of the Dayabhaga family is
aiready there in the members belong-
ing to the family.

It has been held in law that co-
parceners of a Mitakshare family
after a preliminary decree for par-
tition in which only shares are defin-
ed and actual partition is not made,
are in the same position as a Daya-
bhaga family,
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12.43 hrs.
[Surt MuLcHAND DuBe in the Chair]

In such cases income-tax can be
assessed only on the individual mem-
bers and not on the family as a unit.
If that is so, in view of the position as
held in law it is clear that a joint
family under Dayabhaga cannot come
under the expression ‘Hindu undivid-
ed family’. Therefore I want the ex-
pression to be limited in such a way
that it is recognised in law.

1 am speaking on good authority. I
shall refer to the Bengal Agricultural
Income-tax Act in my favour. This
Act has differed from the Centra] Act
in the sense that it has accepted the
true propositions of the Hindu law 1n
defining that expression namely,
“Hindu undivided family.” Under the
Bengal Act the term “Hindu undivid-
ed  family”™ means only a family
governed by the Mitakshara law, 1
request  that this may be takcen
note of. There is no Hindu undivid-
e¢d family under the Dayabhaga school
as provided under the Bengal Agri-
cultural Income-tax Act. As such
every member of the Dayabhaga
family is treated as an individual and
assessed as such. That is what I want
to submit, namely, that the Dayabhaga
family should not be treatcd as a
person or as a unit and that an indi-
vidual should be treated as an indivi-
dual and assessed ‘n this way even
before actual partition of the family
property. This is the correct position
according to Hindu law and what I
wish is that this position shouid be re-
cognised in the new consolidated Act
that the House is going to pass.

In fact, the expression “Hindu un-
divided family” is a misnomer as
applied to a so-called joint family of
the Duyabhaga school. I call it a so-
called joint family because there is
no common ownership. It is only com-
mon holding of the property. There
is pothing more. It is high time that
thi; ancmaly should be removed and
this is what I have brought in by my
emendments. As I have stated, the
amendments are on the same lines
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as the provisions of the Bengal
Agricultura]l] Income-tax Act. The
very fact that the Bengal Legis-
slature realised this anomaly and
limited the expression to families
under the Mitakshara school only is a
strong argument in my favour and the
Central Act also should be amended
on those very lines,

The only feature in the Dayabhaga
family that leads to some confusion
in making such an assessment on it
as a unit is because of the fact that
it is described as a joint family. The
term ‘joint' is taken advantage of
though the incidence and the nuture
of this joint famuly are completely
different  from the incidence and
nature of a Hindu undivided family
a5 understood in the Hu.du law.
That is my submission.

I have pointed out that the
incidence of a Hindu undivided
family does not apply to a joint
family as described under the Daya-
bhaga law because only after the
death of a father the sons choose to
live together by way of sentiment
and as a matter of convenience. If
they are assessed as a unit because as
a matter of convenience and by way
of sentiment they are living together,
the consequence is that the sons are
penalised because they have chosen
not to fall apart and because the
brothers have chosen to remain
together.  The law is  going to
penalise them by putting them in the
class of Hindu undivided family
though by law actually they do not
come under such a family. That is
the submission that 1 make. I request
the hon. Finance Minister to accept
the amendments that 1 have given
notice of.

There may be a question raised that
acceptance of these amendments may
lcad to some loss of revenue. It may,
but I do not think that the loss of
revenue will be very much But
apart from the question of revenue,
equity, propricty and justice demand
that this should be done. It i
neither fair nor proper nor just that
the Act should leave open loopholes
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and keep a vague and undefined
expression which might be extended
to cases that should not properly and
justly come under it. I request again
that my amendments may be accept-
ed. Not only should they be accept-
ed but retrospective effect should be
given to my amendments for about
ten years in order to give relief to
the families who had b2en unjustly
and improperly assessed during all
these years. Some consideration may
be extended to them on that count
as well.
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f@ gy diaes @@t @
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aoF 2 AATAA 77 qA AT FFAI § qE
g agm |

Mr. Chairman: Now, the hon.
Minister.

Shri Braj Raj Singh: May I make
onc submission to you? Shri L, Achaw
Singh of my party has been waiting
for three days to get a chance to speak.

Mr. Chairman: Unfortunately, there
is no time left now.

Shri Braj Raj Singh: That is not
my point. All the Members who have
been called upon to speak, today, ever
since the discussion started, have becn
called only from the Congress Party.
1 think there must be some procedure
for calling Members from different
parties.

Shrimati Parvathi Krishnaa (Coim-
batore): Nobody from our group also
bag been called.
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Mr, Chairman: The hon. Member
can take his chance during the clause-
by-clause consideration.

Shri Braj Raj Singh: But how is
that possible? How can he take up
discussion when we are on the clauses?

Mr. Chairman: Whay am: I to do?
There is no time left now.

Shri Braj Raj Singh: That is not
the point. There must be some proce-
dure to call Members from different
parties, so that all the viewpoints are
presented before the House. My hon,
friend Shri L. Achaw Singh has been
sitting here for three days, waiting for
a chance to speak. He was also there
on the Select Committee. He has got
a definite point of view to put before
the House. Why should he not be al-
lowed some time?

Shri L. Achaw Singh (Inner Mani-
pur): I want to submit that I have
already written to the Speaker and the
Deputy-Speaker since yesterday, that
I should be allowed to speak. 1 have
also given a minute of dissent. It is
quite improper if 1 am not given a
chance now.

Mr. Chairman: Could he finish in
five minutes?

Shri L, Achaw Singh: Ycs, I shall
try to finish.

I have risen to make some observa-
tions on the Bill beforc the House. It
is, of course, a great thing that the
Select Commitlee has considered the
various clauses and it has made a
definite improvement especially with
regard to the simplification of some of
the clauseg and some of the sections of
the previous Act, and also the logical
arrangement of the different sections
of that Act. But I submit that no
changes for the better have been made
to affect the substance of the income-
tax law.

Of course, it is a matter of satisfac-
tion that efforts have been made to
simplify the procedures so that the
harassment to the asscssees may be
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reduced or removed. We are in the
midst of a planned economy, and ours
is a mixed economy too. In such an
economy, the principle of taxation
must be g compromise or a balance.
We have to see that we realise the
maximum revenue, and at the same
time we have also to see that we give
proper incentives for savings and in-
vestments,

There is an impression among the
business community that the rate of
taxation is very high, but it is not
cxactly so, because the rate of taxation
in this country is low as compared to
other countries in the world. The pro-
portion of direct taxes to the total
taxes, according to the Taxation En-
quiry Commission’'s report is only 24
per cent, whereas the proportion of in-
direct taxes amounts to about 63 per
cent. This is very low as compared
to the United Kingdom, Canady and
other countries. So, there is still
enough scope for taxation on personal
incomes as well as corporate incomes.
1t is found that direct taxes amount to
only 8 per cent of the national income,
while indirect taxes account for only
10 per cent of national income. So,
we have to explore all the resources,
corporate ag well as personal incomes
for this purpose,

Here, I would like to refer to the
criticism voiced in the Economic
Weekly of Bombay. I have to defend
our stand on this matter. The journal
has said that the Select Committee has
enlarged the number of exemptions
and concessions. That was done be-
cause we wanted to enlarge the quan-
tum of earnings which can be retained
by companies for re-investment pur-
poses. But there is g fear, and that
fear is also legitimate, that all these
exemptions and concessions given to
companies as well ag to firms might
serve as a fillip to avoidance of taxa-
tion, without any proportionate in-
crease in the re-investment of those
earnings. We have to take cnough
precautions so that this may not hap-
pen,
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I would now refer to the question
of tax avoidance and evasion. This
point has been raised by several
speakers. 1 do not want to repeat
what has been said, but I would only
like to submit that the major problem
is of tax evasion. Different estimates.
have ben given by Mr. Kaldor and by
the Central Board of Revenue. Mr.
Kaldor said that the loss by way of
evaded income-tax would amount to
Rs. 200—Rs. 300 crores but the CBR
says that it is only to the extent of
Rs. 20—Rs. 30 crores. But it is admit-
ed that there is evasion and the
amount of evasion is undoubtedly high.
The Tyagi Commitce also has admitted
this fact.

So in order to check c¢vasion, we
have to make the enforcement mach-
inery strong and we have to make the
administration of the tax law stricter.
We have also to see that deterrent
punishment is awardeq when an
evader is caught, Clauses 270—273
provide for maximum and minimum
penalties for evasion of tax. The Tyagi
Committee has observed that during
the last ten yvears there was no case
of conviction of tax evasion though
the law provides that there should be
prosecution and imprisonment in cases
of concealment and false statements
in declarations.The maximum penalty
laid down in the present Act is 150
per cent of the tax sought to be evad-
ed. But that has also not been imple-
mented. In practice, not even 10 per
cent penalty is ultimately levied. So
this has got a demoralising effect. We
have to provide for a penalty of at
least 10—12 times the sum sought to
be evaded.

An amendment has been proposed
by the Finance regarding caluse 10
where Scheduled Castes and Schedul-
ed Tribeg people are exempt from the
scope of income taxation. It is a very
good amendment, and it is quite pro-
per. It hag been done in order to
avoid the misuse of that clause.

As regards privy purses, if necessary,
the Constitution should be amended
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so that they also may come within the
scope of income tax and super tax.

Lastly, the income tax authorities
should have some access to the ac-
counts of banks so that any benami
deposits in these banks may be scruti-
nised by them,

Raja Mahendra Pratap (Mathura):
The Department of income tax is a
source of corruption and a great
trouble to the people. 1 suggest that
it may be gbolished. Only cities and
towns may tax the very rich pcople
and we shall tax the towns and cities.
I hope my point is very clear.

Shri Morarji Desai: I thank all the
hon. Members who spoke at this stage
for welcoming this measure and ex-
pressing their appreciation generally
of this measure. I can of course un-
derstand that there cannot be any
measure which can be agreed to by
everybody and about which there may
not be some difference of opinion. But
from what I have heard and what I
have read, I have no hesitation in say-
ing that this measure has received a
support which is unique for such mea-
sures.

It is a mater of some satisfaction for
the Members of the Select Committee
and also for me that the Bill, as it has
emerged from the Select Commitee,
has been considered to be better than
what it was. I was also happy to
note that there had been no criticism
that there has been any worsening of
the measure in the Select Committee.

Shri M. R, Masani (Ranchi—East):
Except on one point,

Shri Morarji Desai: Even as re-
gards that point, when it is properly
understood, I mm qujte sure there
will be agreement that there is no
worsening.

All the same, it was argued by one
bon, Member that the Bill hag not
been simplified enough and has not
180 been made as short ag could pos-
sibly be done. I cannot claim that this
Bill is go simple or ig so clear that any-
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body can undertand it; nor can I say
that it is a very short Bill. But I
doubt if the hon. Member who said
that couldq make it shorter by even
one paragraph. I certainly challenge
anyone to do so, if he wants to do it in
a reasonable manner and not in erratic
manner. After all, g measure like thig
has got to be framed in the proper
manner. As was said by my hon.
friend, Shri Morarka, this legislation
deals with so many different condi-
tions and different types of assessees
that it is impossible to make the mea-
ure so imple as to be understood by
anybody. But the attempt has been
to make it as simple as possible, one
which could be understood by anybody
who has capacity to understand the
law, not nccessarily that he should be
a lawyer but that if he reads the lan-
guage, as such and ig able to under-
stand the language, he will be able to
understand the measure with not great
burden on his intelligence, That has
been the attempt and I am sure that we
have succeeded to a large extent in
achieving that result,

There wag also an attempt made in
England when they wanted to simplify
their tax law, but their Commission
came to the same conclusion. If people
who are masters of the English lan-
guage could not make it simpler, I
would be the last person or the Select
Committec would be the last body
which could make it simpler than what
the masters of the language could do.

Then there are some questions
which will again crop up when clause-
by-clause discussion takes place.
Therefore, I do not want to dilate on
some of the criticisms made with res-
pect to clauses. But I should like to
explain three or four matters so that
the discussion at the clause by clause
stage becomes easier and simpler or
perhap may even be given up.

There was objection to delays. 1 do
not want to claim that I am more
particular than my hon. friends about
delay but I am as particular as any
one who is most prticular in this be-
half, o remove delays. Therefore, we
ried to provide measures in thig Bill,
wherever it was possible to do 30, to
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see that delays are cut out. But it is
never possible to cut out delays by
mere legislation or by putting time-
limitg only which may become useless
or impossible to carry out. In a mea-
sure like this which covers cases of the
most complicated nature, such as
banking or insurance companies, it is
not possible—it will not be possible
even by hy hon. friend, Shri Masani,
if he is put in charge—to make an as-
sessment, to make an assessment in
less than a year,

Shri M. R. Masani (Ranchi—East):
Do so.

Shri Morarji Desai: 1 am prepared
to trust him with that task if he can
satisfy me that he will do that; I am
prepared to put g time-limit, I am sure
‘he will take double the time that my
- officerg take now.

Shri Prabhat Kar (Hooghly): He
will agree with the banking companies
and the insurance companies.

Shri Morarji Desal: He will not
agree when he is responsible; he will
be more hard than perhaps other
people. It is only because he has to
take money from me that he says so
now; when he is to take money from
me as a Government, he will not do it:
he will take more money than even I
take. That is always the case and.
therefore, I am quite ready to trust
him with that task.

Shri M. R, Masani: Thank you, Sir.

Shri Morarji Desai: But I had said
in the Select Committee and 1 have
said here quite often that I am cons-
tantly tryving to see that delays are cut
out. 1 have therefore, given execu-
tive instructions to see that assess-
ments are covered within a certain
specified time. If they are not cover-
ed, I am going to call for reports for
all cases which are delayed beyond a
certain period. I do not want any
case to be delayedq bevond a year—
apprals or assessments. After having
that experience, it may be possible
for me to lay down a rigid limit if I
find it possible to do so. without any
-exception. I know that delays lead to
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harassment, I also know that delays
lead to corruption and many times de-
lays are made for harassment with a
view to corruption. Harassment also
has no other motive except in perverse
people, We want to see that all this
harassment and corruption, whatever
is found, is removed. But it is not
as rampant as it is made out to be.
It exists to a small extent and it is
also lessening day by day. I invite
the help of some of my hon. friends
here to let me know whenever any
casc comes to their notice so that I
can make use of it and sec that in
future such cases do not recur.

13.24 hrs.
[Mr. DEPUTY-SPEAKER in the Chair]

Reference was made in this connec-
tion by my hon. friend Shri Jhunjhun-
wala aboui some officers having told
him that one wag transferred because
he had put a heavy assessment on
somcbody in the south and another
was transferred also similarly for do-
ing his duty because influence was
brought to bear upon the higher
officers. May 1 be permitted to say
that those officers who told him this are
not worth the name of officers. If they
said so, they are disloyal and they are
indisciplined. I do not think that any
officer has ben transferred at any time
for assessing anybody heavily if he
deserved that heavy assessment. But
if he did so in order to extort money,
then certainly he must not only be
transferred but dismissed. 1 do not
think that hon. Members would find
fault with the Government for taking
such action in those cases. There have
been complaints of harassment in some
cases, where the officers have been
very correct as they want that the
officers should be lax and benefit them.
But nobody has been transferred
because of such complaints. On the
contrary, we have seen to it that such
officers who have done this work in a
bona fide manner are also encouraged
and are promoted. That is what I
would like to do. But officers who go
wrong and then try to win the sym-
pathies of hon. Members or other mem.
bers of the Public in a wrong maaner
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in order to earn Kudog for doing
wrong things will certainly be punish-
ed and punished heavily.

My hon. friend, Shri Masani, found
fault with clause 179 on two grounds.
He said that directors were made l.able
wrongly when there wag a limited
liability and the liability became un-
limited by this clause. It is not un-
limited; it is limted to the amount of
the tax. How can it be called un-
limited liability?

Shri M. R. Masani: In that sense, all
Viabilities are limited.

Shri Morarji Desai: It is a known
liability—liability for tax. Then it
wag said that the burden of proof was
put on him and he saig that it was
wrong in principle and in law. My
hon, friend is an able lawyer though
he seldom practises. That is where
the difficulty arises. If he had been
practising, he would have come across
laws which had put this bur-
den, as is the case here. 1 cited
in my opening speech the company
law in this country where this ig bur-
den is therc. But there are other
cases in England and in  Australia
where also thig is done and for his
benefit I shall mention them. Secction
55(2) of the Iron and Steel Act of
1949 of the United Kingdom states as
follows:

“Where an offence under the last
preceding section or any regula-
tion made under this Act has
been made by a body corporate,
every person who at the time of
the commission of the offence was
a director, general manager sc-
cretary or other similar officer
of the body corporate or
was purporting to act in such
capacity shall be deemed to be
gullty of that offence unless he
proves that the offence was com-
mitted without higx consent or
connivance and that he exercised
all such diligence to prevent the
commission of such an offence as
he ought to have exercised having
regard to the nature of his func-
tion in that capecity all the cir-
cumstances.”

1000 (Ai) LSD-—17.
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Shri M. R. Masani: Two wrongs do
not make a right.... (Interruptions).

Shri Morarji Desai: My hon, friend
does not agree with this deflnition. He
may have full satisfaction but if he is
a democrat he cannot claim such a
definition for himself, There is section
12 of the National Security Act of
Australia which also is similarly word-
ed. All these go much beyond what
we have said here. Even those who
are purporting to act are made liable
and they have got to prove several
things which we do not ask them to
prove. In our own country section 327
of the Industrial Disputes Act also
says the same thing. These are all lawsg
passed by this Parliament, Scction
77(2) of the Electricity Act of 1048
of this country glso provides a similar
thing. Therefore, let it not be said
that I have brought something in this
Bill which igs monstrous or perhaps in
his language, pernicious, which he ap-
plied to some other sections. I am not
used to using such hard words; let him
be happy with the use of such words.
T do not want to use them. But I do
not think that a description like that
15 going to do credit for the use of
good language. Therefore, this ob-
jection has no merit

The other objection that he has an
unlimited liability or that it has re-
trospective effect also has got to be
seen now, To whom doeg this apply?
It applies only to private companies
which go into liquidation. It does not
apply to others, and if they are pri-
vate companieg which are corporate
partnerships, there are legal rules to
get out of individual liabilities when
they are partners gnd we have allow-
cd them. Therefore, I cannot say that
that is a wrong thing. It is the same
thing, and if that is so, I do not
know why a tax of the State should
be defrauded by the incompetence or
negligent behaviour or deliberate
action of a director or all directors of
a company and especially for a private
company where the directors are al-
most are not outsiders—
must be liable for tax which accrues
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to Government during their time of
management. Where ig retrospective
action in this? A person who is
managing a company at that time,
when this happens, and when tax was
due, should certainly be resopnsible
for it and not a director who is today
there and about which he does not
know anything. That would be a
wrong act. It is therefore that this is
the director who is going to be respon-
sible for this and not a director today
who was not responsible for that act.
So, this is the most proper section to
my mind, and if we do not accept iti s
only means that we have sympathy for
wrong-doers and those who get into
companies for illegal games. Other-
wise, nnbody else is going to be touch-
ed by it. Anybody who can prove that
he was not negligent, that no action of
his was responsible for this, will be
exempted from thig liability as has
been specifically stated in this section.

Originally, shareholders holding a
certain percentage were also made
liable. That was also because share-
holders are like partners, in private
companies; there are a few share-
holders, mostly they are family mem-
bers. But I have removed share-
hnlders from this, because they would
be more than the directors in number
and the directors have responsibilities
enough. Therefore, I do not want to
bring in shareholders, but even if
shareholders are made responsible for
private companies, I do not think that
it would be improper.

Then, 1 would come tr the criticism
made by my hon. friend, Shri Frank
Anthony. Unfertunately, I had not
that advantage of hearing him myself.
I am told he made a very strong

speech.
An Hon. Member: Eloquent.

Shri Morar)i Desai: He is always
eloquent, and, therefore, it is no use
my saying tha* this speech was elo-
quent. But I am told he made a very
strong speech. His feelings are strong
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in this matter, I had a discussion with
him also. But I thought that after my
discussion with him he was satisfled.
But I was told in his speech that he
was not, Take this case of trusts
which we have removed from income-
tax exemption. What are they? They
are trusts which cater only for a par-
ticular section and not for all people;
“religious community or caste or race”;
that is what my hon. friend referred
to. I do not want to argue about this,
because I have already agreed to re-
move the word “race”, and that would
satisfy my hon. friend, because the
other two do not include his commu-
nity. But I do not know how anybody
iz entitled to exemption from income-
tax. Which is the fundamental right
under the C-nstitut‘on which enables
a man to earn exemption under the
Income-tax Act? I do not understand
that. 1 wag simply surprised. He is
a very able lawyer, and I cannot
afford to claim that I can argue against
him as a lawyer. But even a lay-
man sometimes sees more clearly the
meaning of a section than lJawyers who
many a t'me find different out mean-
ings for laws in order that they can
win the case. I am not cut to win a
case. I am onlv trying to see the sec-
tion ag it is. There is nothing in the
Constitution which makes this posi-
tion in any way wrong in law or in
Constitution There is no section or
no community which is entitled to any
exemption from income-tax, and what
are we doing in this? I am not pre-
venting anybody from opening schools.
I am not preventing anybody from
giving charities. T am only prevent-
ing the use of public money. .

Shri Naushir Bharucha: Not pub-
lic.

Shri Morar}i Desai: It is public
money: it is the tax-pavers’ money.
Income-tax is tax-payers’ money. and
it bel~ngs to the whole community.
It does not belong only to the persons
who pay. That is the just'fication for
income-tax or for any tax. Other-
wise, what ig the justification for any
tax? This exemption means that when
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the tax is given it goes for the advan-
tage of some people! If it does not
go for the advantage of all people,
what justification has the State to give
that exemption? I do not know, I do
not th nk that that can be done, and
vet, I have maintained the present
position as it is by not applying this
new clause to the exis ing trusts. It
1s (nly a new departure that is made
because we are also particular about
it when we talk so well about integra-
tion and when we say that we should
th nk of everybody and all of us and
not think of sec'ions, Therefore, I
would ask why we should not now try
to have all the institutions open f{ r
everybody. That is what we want and
in future that is what ought ‘o be done
and money should be properly utilis-
ed only for this purpose. I do not
prevent people from giving any
smount of charity that they want to
give, rnly, it wll be liable to tax. Why
should they regret it and why should
any exemption be claimed under the
Constitution? 1 do not know. I have
no doubt that whatever may be the
case these clauses cannot be ultra
vires. | have no doubt about it in my
mind. But, as I said, I do not want
to harm anybody or any go'd cause.
My hon. friend wag algo satisfled, and,
therefore, I do not want to say any-
thing more. I only wanted to just
reply to the general argument which
he made about the 'nvalidity of a pro-
vision like this. I have agreed with
him that 1T will agree to the deletion
rf the word “race”. 1 will cer‘ainly
sccept that amendment.

He also had a doubt about the ques-
tion of accumulation of trust funds.
We have now provided in the Bill in
the Select Comm 'ttee that for ten
years, a trust can accumulate funds
without spending and not be liable for
taxation on the 25 per cent limit if
that ‘rust specifies in the beginning
that for a particular purnose which is
specified it ‘s covered by the charitable
purpose; and {-r that purpose, if they
want to sccumulate income for ten
years so that i* is spent at the end of
it. they mesy do so. The doubt was
that once in this ten-yesr period. if
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advantage is taken for one scheme, it
will nover be allowed for any other
scheme, That is not so. If, for ten
years, the income is accumula‘ed, or
it they say that it is accumulated for
six, seven or eight years—whatever
it may be—and if it is spent imme-
diatelv, in the very beginning, and if
they have another scheme after that,
they can go on accumulat'ng it and
they can go on doing so. There |is
absolutely no bar to that. The law is
very clear to my mind in this respect.
Therefore, he need have no apprehen-
sion about this—‘hat it is not going t
allow other schemes to be considered
after the first scheme is passed. I hope
that this will satisfy my hon. friend
and it will make him a bit softer in
his opposition to thig clause.

There was ano‘her section about
which my hon. friend said that 't {s a
pernicious thing. That was clause 179.
That I h~pe has now shed its perni-
r{ous character.

NShri M. R. Masani: Not very much.

Shri Mo-arji Desai: Even if it is to
1 little extent, it is good. But he has
-harged me wi‘h backtracking on
another section, which to my mind was
very unfair on his part. That was
about the amendment proposed by the
Government to clause 243 about the
lim't put for refunds to be made In
certain cases, where a change has been
made. I had men‘ioned this amend-
ment bef-re the report had been sign-
ed and only at his request I postponed
that. I had discussed it even after the
Select Committee had ended jts task
with him and wi'h other friends in
the Select Committee He wag the
onlv person who did not sgree; all
others agreed. So, he cannot say that
1 am backtracking.

He must know that there have been
cases where a person gives his return,
and a‘ the same time. he claims a re-
fund If I say that from the date he
claims the refund, within six months,
it should be done, it means that the
assessment must be completed within
those six months. Even then, as soon



4935 Income-Tax

[Shri Morarji Desai]

ag it is completed, the refund must
be pa.d. 1 do not think any institu-
tion can carry out such a condition.
It was only because this loophole
would have put the Ministry in the
greatest difficulty and the officers who
have to carry out an unpleasant task
into very serious disadvantage, that
thig amendment had to be brought in.
There is n.thing wrong in th's.

As I have said, I shall see to it de-
partmentally that all delays are cut
out and assessments are made as
quickly ag possible 1 want to see to
it that all assessments are completed
within a year and all refunds ate paid
as soon ag they are liable to be paid.
I do not want even thre:> or six months,
1 have provided for the first time in
law that refunds should be paid where
they are due, even without their ask-
ing for it. That ought to pr ve the
bona fides of the Government in this
matter. At present, the law provides
that assessments mav be finished in
four vears. That hasg been kept for
extraordinary cases. But the inten-
tion is not to allow any case to go
beyond a year, if I can help it. That
is what T am seriouslv attempling to
do. If my h-n. friends find any cases
which arc delayed, 1 shall be very
grateful to them if they point out
those cases to me, so that 1 can take
care to see that these things are not
repeated.

I least expected my hon. friend
would use such a harsh word as back-
tracking, because I do not use such
words against him. It is a very bad
word. I do not know how he would
feel if 1 had applied it to him,

Shri M. R. Masanl: You have said
it about me in a different conlext.

Shri Movarji Desal: I only said he
has changed his views often and that
is a fact.

Shri M. R. Masani: That is what I
have also said. I accused you of going
backwards on the decisions of the
Select Committes., 1 want to assure
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you that there is no moral turpitude
involveqd in it.

Shri Morarji Desal: On the contrary,
[ have reduced six months to three
months in that case alse.

Then a point was ra'sed whether
exemption to tax on gratuities is
really covering employees of private
companies, There was some mis-
understanding on the part of my hon.
friend, Shri Muniswamy. As a matter
of fact, the amendment has been in-
troduced only for that purpose. The
argument raised is, why shou!d it be
confined to Rs. 24,000 or 15 months’
salary? When the demand was made
in this House and elsewhere, it was
said that private employees should be
put on the same level as Government
servants, For all Government ser-
van's, the limit is Rs. 24,000 or 15
months’ salary. 1 do n:t know by
what consideration or justification a
larger limit g asked for, If the limit
i raised, then it should be raised in
the case of Government servarts also.
Therefore, even this argument is not
jus‘ified to my mind.

Onc argument was made, 1 am told,
sLout contributions to political funds,
which are exempted frcm tax, whereas
donat ons to charitable institutions are
not exempled, i.e, donalions to chari-
table institutiong which are of a sec-
tarian character, if I may call them so.
Under this law, no political funds are
cxempted. It is a matter of interpre-
tation of law and that ijgs gong on. 1
am not averse to taking inc-me-lax
on that Why should I be? But it is
a matter of law and that is going on
at present.

Shri Naushir Bharucha (East
Khandesh): Why not specifically sub-
ject them to tax?

Shri Morarji Desal: It is not sucha
simple affa r as my hon, friend thinks.
The difficulty with him is that ne
wants to make very simple, things of
a most complex character.
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Shri Naushir Bharucha: I can sup-
ply him the draft.

Shri Morarji Desai: Even then, it
will not be acceptable to him after &
few days, because the moment 1 accept
it, he will have some fault to find in
it. That is how he is constituted.

Shri Morarka: He can publish a
commentary also.

Shri Morarji Desai: Sir, I think I
have covered the main arguments
against some of the provisions. do
not think it is necessary for me to
consider all the points raised. because
they will be raised in the clause by
clause discussion.

I hope that the Bill which has been
so very welcomed will certainly be
able to do good to the State oy way
of more revenues and also in improv-
ing the execut on of the law to the
satisfaction of all, to the satizfaction
of Government so far as revenues 21ve
c-ncerned and to the satisfaction of
assessees so far as harassment, dclay
and justice are concerned. That is the
hope with which we have brought in
this Rill.

Mr. Deputy-Speaker: The question
is:

“That the B'1l to consalidate
and amend the law relati~g to
income-tax and super-tax, as re-
ported by the Select Committee,
be taken into consideration.”

The motion was adopted,

Mr. Deputy-Speaker: The House
will now take up clause-by-clause
consideration.

Clause 2— (Definitions)

Shri C. K. Bhattacharya: I want to
move amendments Nos. 1 and 10.

Mr. Deputy-Speaker: No. 1 is out

of order; it requires the recommnda-
tion of the President.

Shri C. K Bhattacharya: It ha:s
been onbtained.
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Mr. Deputy-Speaker: I am sorry; it
has been received. Amendments
Nos. 1 and 10 are taken as moved,

Shri C. K. Bhattacharya: [ beg to
move:

Page 17, for line 32, substitute—

“(ii) a Hindu undivided tamtly
governed by the mitakshara law.”
(1)

Page 6, after line 29, insert—

*“(23A) ‘Hindu undivided
tamily’ meang a Hindu undivided
family governed by the mitak-
shara law;” (10)

Mr. Deputy-Speaker: Does he want
to say anything? He has al eady
spoken and mentioned these points.

Shri C. K. Bhattacharya: The hon.
Finance Minister in his replv to the
debate on the consideration  motion
has dealt with all the different argu-
ments that were raised about different
ciauses in the Bill, but regarding the
point I raised, he has not been kind
enough to take it into consideration.

Mr. Deputy-Speaker: The hon. Min-
ister stated that when the clauses are
taken up he w'll have to deal with
them. Now that the hon. Member has
drawn his attention, he will deal with
it.

Shri Morarji Desal: I am sorry, Sir,
that I did not deal with this particular
point. 1 thought it was only one hon.
Member who was interested in it and
therefore I did not deal with it in the
general reply. But | was quite sure
that the amendment was going to
rome,

Shri Morar}i D sal: I am sorry, Sir,
matter. It is not that we have not
considered this. If I accept his
amendment the persons whom  he
wants to benefit will be put to greater
difficulty wrick do not see why he
dnes not s Supposing this is ac-
cepted, what wi, happer. then in the
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case of a dayabhaga family is, assess-
ment will be made on the karta as an
individual in his life time and on his
death on an association. In either ca.e
the family will be very much hit
because he thinks that each member
wil] be assessed on his share even if
the family continues jointly. It is very
wrong. It will be then treated as an
association and the higher limit which
is available for a joint family will not
be available to them. Therefore, 1 do
not know how he profits on it. But if
he persists, 1 am prepared to accept
it,

Mr. Deputy-Speaker: What
reaction of the hon. Member?

is the

Shri C. K. Bhattacharya: My gsub-
mission, Sir, is that the hon. Finance
Minister will kindly oblige the fami-
lies belongging to the dayabhaga
school by accepting it,

Shri Naushir Bharucha: Sir, it is not
a question to be decided between the
hon. Minister and the hon, Member.

Mr. Deputy-Speaker: If hon. Mem-
bers want to speak, I have not debar-
red them.

Shri Naushir Bharucha: Apart frcm
that, Sir, simply because it is an
amendment moved by the hon. Mem-
ber it is not that he is the only hon.
Member interested in it. This whole
House and the country is interested in
it. Let the hon. Finance Minister say
that he will examine the implications
properly and then decide.

Mr. Deputy-Speaker; Other hon.
Member can express their cpinion.
First the hon. Members heard wilat
the repercussions of the amendment
would be. Then I was asking his opi-
nion how he reacted to them.

Shri C. K. Bhattacharya: I do not
know how Shri Bharucha comes to
be interested in it, because situated as
Shri Bharucha is....

Shri Naushir Bharucha: I am nei-
ther for nor against
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Mr. Deputy-Speaker: He says that
he 1s neither for nor against, and
there.ore he is interested.

Shri C. K. Bhattacharya: He is re-
moved from the Dayabhaga area as
far as North Pole is removed fiom
South Pole. Therefore, he should re-
main neutral, neither accept nor re-
ject,

Mr, Deputy-Speak-r: That is =a
different quesuon.

Shri C. K. Bhattacharya: I only re-
quest the Finance Minister to accept
the amendment and remove the
grivance of the dayabhaga families
under which they have been suffering
for a long time. If that is done, I say
the entire eastern region which s
governed by the dayabhaga law will
be much obliged and relieved.

Shri Morarji Desai: They won't re-
main a joint family.

Mr. Deputy-Speaker: Is any other
hon, Member interested in it and
wants to say something? I shall allow
him an opportunity. It seems none is
intcrested. Therefore, I can put the
amendments straightaway.

Shri Naushir Bharucha: People may
be interested, but they may not want
to speak.

Mr. Deputy-Speaker: That is
enough for me, that they do not want
to speak. Now I shall put the amend-
ments to the vote of the House.

Shri Morarji Desai: It will not
benefit the people whom he wants to
benefit.

Mr. D puty-Speaker: Now, the hon.
Member might consider it again,
because it is again being pointed out
that it would be detrimental to those
whom he wants to benefit.

Shri Morarji Desai: Iet him con-
vince me even afterwards.
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Shri Naushir Bharucha: This may
be held over and taken up later on.

Mr. Deputy-Speaker: The Finance
Minister is very clear. I do not think
there is any use holding it up. I shall
put the amendments to vote.

Amendments Nos. 1 and 10 were put
and negatived,
Mr. Deputy-Speaker; The .juestion
1s:

“That clause 2 stand pa:t of the
Bill.”

The motion was adopted,
Clause 2 was added to the Bill.

Clauses 3 to 8 were added to the
Bill.

Clause 9 ---(Income deemed to accrue
or arise in India)

Mr. Deputy-Speaker: Are there
any amendments to clause 97
Shri M. R. Masani: Sir, I beg to

move*:
Page 14, line 13,—

after “opcrations’” inse t—

“which constitute merely trad-
ing with India or” (11)

Now, Sir, this is a small point. I do
not want to labour it. nor is there any
room for emotion. It i8 simply this,
that the use of the words ‘business
connection’ at the beginning of clause
9 at the foot on page 13, is held by
legal experts to be an ambiguous ex-
pression. ‘Buriness connection’ is a
very loose exp ession, It may involve
all kinds of relationships. The Bill
itself having used that phrase then
trieg to limit it by the explanation on
page 14, by pointing out what would
not be considered a business connec-
tion.
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The trouble here ig that while in
trying to limit the mischief of that
phrase ‘business connection’, a speci-
fic reference is made that operations
which are confined to the purchase of
goods in India for the purpose of ex-
port will not involve a business con-
nection. So far, so good. But, Sir, 1
suggest that export is not, in spite of
our present obsesgsion or preoccupa-
tion with it, the only form of healthy
relationship between India and the
rest of the world. There are many
complex relationships. Even imports,
Sir, where they are necessary for the
health or the needs of our people are
just as moral and just as virtuous as
exports, which in many cases may
deny our people their legitimate
wants. Therefore, this bias, which is a
very temporary one, . am sure we will
g ow out of it when years pass—in
concentrating on exports, forgetting
that there cannot be any exports un-
less there are imports. is8 not one to
be introduced in the income-tax law
of this country. This is not a law for
the needs of this year or the next
year, It is g permanent law, and to us,
Sir, imports should be just as valid as
exports when we are making a tax
law.

Therefore, my amendment suggests
that the words “which constitute
merely trading with India” be added.
Ay activity which ig trading with
India on the part of a non-resident
abroad should not be construed to be
a business connection. Whether he is
selling to India from abroad or buying
from India from abroad, both are jegi-
timate activities which should not be
penalised, either the one or the other.

This ig a distinction that is known
to British law . The terms there are,
you will be subject to tax laws if you
trade in Britain but not if you trade
with Britain, and that is the orinciple
from British law that I suggest we
accept, that trading with a country
from ouside does not make you lia-
ble to tax but trading in a country
does.

*Moved with the recommendation

of the President.
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So, in fact, that is a much sounder
principle to go on and, as I under-
stand it, the only country which has
this formulation of “businesg connec-
tion” which is, as I said, ahbiguous
and therefore dangerous, i Australia.
All other countries draw a distinc-
tion between functioning within a
country and trading with it from out-
side, and I do suggest that would be a
safer and sounder distinction than the
one excluding only exports and leav-
ing the other mischief of business
connection intact,

Shri Morarka: Sir, I am a !little
surprised at the amendment moved
by Shri Masani, because even in the
Select Committee when this point was
considered the experts pointed out
that business connection in India or,
as he says, trading in India or tra-
ding with India were oll confusing
terms and there could not be any
clarity on that point.

Shri M, R. Masani: That was the
official view.

Shri Morarka: So, the amendment
Shri Masani wanted to make with re-
gard to this point, it was found that
it would not serve the purpose in
view. His main point at that time
was about exports. Therefore, not-
withstanding the provision contained
in the clause, a specific provision
was made about exports, and
it was said that in view of the needs
of the country if anybody bought
goods here for the purpose of export
merely because he bought those goods
here that would not be considered for
the purpose of the income-tax law as
‘business connection” in India or with
India. So, 1 think that the clause, as
now amended by the Select Commit-
tee, serves the purpose which Shri
Massani had in mind, particularly the
terms of the Explanation, and, there-
fore, this amendment is not at the
moment warranted by the situation.

Shri Morarji Desal: How can con-
vince a friend who does not want to

AUGUST 25, 1961 Bill 4944

be convinced? I have tried to con-
vince him. He has also forgotten the
Explanation which has been put here.

14 hrs.

Shri M. R, Masani: I have drawn
attention to it.

Shri Morarji Desai: What is the use
of drawing attention? On “business
connection” we have fully explained
everything, and every conceivable
case is covered by this. It has been
thoroughly understood by everybody
and there has been no objection to it.
Nobody has found any difficulty in
understanding it. So, I do mot see
why we should put in any new terms
which will again call for many inter-
pretations? 1 cannot accept the
amendment.

Mr. Deputy-Speaker: The question
is:
Page 14, line 13,—

after “operations” insert—

“which constitute merely tra-
ding with India or”. (10)

The motion was negatived.

Mr. Deputy-Speaker: The (uestion
is: -

“That clause 9 stand part of
the Bill"”.

The motion was adopted,
Clause 9 was added to the Bill.

Clause 10— (Incomes not included in
total income)

Amendment made :
Page 21,—
for lines 15 to 20, substitute—

“(26) in the case of a member
of a Scheduled Tribe as defined in
clause (25) of article 366 of the
Constitution, residing in any area
speciﬁedi.nPanAorPnrtBo!
the Table appended to paragraph
20 of the Sixth Schedule to the
Constitution or in the Union
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Territories of Manipur and Tri-
pura, who is not in the gervice of
Government,

any income which accrues or arises
to him,

(a) from any source in the area
or Union Territories afore-
said, or

(b) by way of dividend or Inter-
rest on securities”. (2)

(Shri Morarji Desai)
Mr. Deputy-Speaker: The question
is:

“That clause 10, as amended,

stand part of the Bill”.
The motion was adopted.

Clause 10, as amended, was added to
the the Bill.

Clause 11.— (Income from property
held for chaceritable religious pur-
poses)

Shri M. R, Masani: I beg to move®*:

Page 22, line 27,—

after “security” insert “stock or
share”. (20)

Shri Naushir Bharucha: 1 beg to
move: .

Page 21, line 28,—

for “twenty-five” substitute
“fifty”. (13)

Page 21, line 30,—

for “ten thousand”  substitute
“twenty thousand” (14)

Page 22, line 10,—

for “twenty-five” substitute
“ffty”. (18)

Page 22, line 24,—

for “ten  years” substitute

“twelve years”. (19)
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Shri Nathwani (Sorath): Amend-
ment No. 43, which relates to this
clause, stands jointly in the name of
Shri Morarka and myself. In view
of the explanation given by the Fin-
ance Minister, I am not moving that
amendment.

Mr. Deputy-Speaker: So he is not
moving it. What about Government
amendment No. 91 received today? I
think it has been circulated,

Shri M. R. Masani:
received it.

Shri Morarji De:ai: Then may 1
read it out?

We have not

Mr. Deputy-Speaker: 1 think it

would be better,
Shri Morarji Desal: 1 beg to move:

Page 22, lines 32 to 34—

“for shall be deemed to be the
income of such person of the
previous year in which it is
so applied or ceases to be so
accumulated or set apart”,

substitute—

“or is not utilised for the purpose
for which it is so accumulated
in the year jmmediately fol-
lowing the expiry of the
period allowed in this behalf
shal] be deemed to be the in-
come of such person of the
previous year in which it is
so applied, or ceases to be so
accumulated or set apart or,
as the case may be, of the
previous year immediately
following the expiry of the
period aforesaid.” (81)

P"C zzo""
for lines 35 and 38, substitute—

“(4) For the purposes of this
section ‘property held under
trust' includes a business
undertaking so hkeld, and

*Moved with the recommendation of the Presidert
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where & claim is made that
the income of any such
undertaking shall not be in-
cluded in the total income of
the persons in receipt thereoi,
tne income-tax Ofticer shall
have power to determine the
income of such undertaking
in acordance with the provi-
siong of s Act relating to
assessment; and where an)
income so determined is in
excess of the income as
shown in the accounls of the
undertaking, such excess shaii
be deemed io be applied *o
purposes other than chari-
table or religious purposes and
accordingly chargeable to
tax within the meanng of
sub-section (3).” (3)

Shri M. R, Masani: If I may say a
word in support of my amendment,
which [ am hoping the hon. Finance
Miunisier will accept, it is this. The
wnenument 15 thay the words “stock
or share” be inserted after the word
“security” on page 22, lne 27 of the
Bill. ‘I'hys was a matter that was dis-
cusssed in the Select Commitiee and,
quite frankly, I thought that the
understanding was that this would be
the posit.on. Because we had argucd
that wherever a charity has funds for
investment, which are of an approv-
ed nature, even if they are in the
nature of equity or shares, subject to
the approval of the Government, they
would be eligible for the accumulat-
ed capital of the trust. So, as I under-
stand it, we have moved over from
the idea of Government securities
being the only form of investment,
but we had agreed that the investment
should be approved by the Cecntral
Government. For instance, if a trust
wanted to continue to invest its
funds in the shares or stocks which
were of a good nature, it could
not do 830 unless the Central Govern-
ment approved that particular form
of investment, and that is how this
clause should read.
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In fact, this clause itself shows that
if the idea was only to stick 1o Gov-
ernment securities, the second part ot
1it, namely, “or in any security whicn
may be approved by the Central
Government” would not be necessary,
because “‘securities” are asready defin-
ed in the first part of the clause and
“Government securities” jn clause 2
of section 2 of the Public Debt Act of
1944. It was because it was not con-
sidered broad enough and a suggestion
was made that it should be broa:isn-
ed to allow any form of inve:stment
approved by the Central Govern-
ment that this re-draft was made. 1
admit that when the minutes were
presented this should have been point-
ed out but, as the hon. Minister
knows, some of us got the minutes
only once the week end and it was
not possible to digest every seni.nce
of the minute in such a short time—
otherwise 1 would have done it then
itself—and that is why I move this
amendment. I hope that 1n the spirit
in which this was discussed, that 1s,
trusts which are allowed to accumu-
late will not be unduiy hampered and
forced to invest in Government se-
curities but will be allowed *o in-
vest in any form that Government
may previously approve, that position
will be accepted.

Shri Naushir Bharucha: My amend-
ments seek to substitute the words
“fifty per cent” and “twenty thousand”
for the words “twenty-five per cent”
and “ten thousand” respectively. As
the House will recall, clause 1! sceks
to impose income-tax on unspent in-
come beyond 25 per cent. My 2mend-
ment seeks some relief by making
this 28 per cent into 50 per cent and
the maximum from Rs, 10000 to
Rs. 20,000. The idea is that some more
relief may be given to the trusts. It
is not that I approve of the prirciple
of trust income being taxed, but in
order to minimise the mischief of
clause 11, I have proposed this minor
amendment, because a more sweuping
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amendment would not at all be ac-
ceptable to the Finance Minister.

While moving my amendment, I
would like to answer one question or
argument which the hon. Finance
Minister has brought forward He
says that income-tax is public money
and why should any trust which
caters only to one community get the
benefit of public money. The ans-
wer to that is also obvious. It is not
that particular community alone that
gets benefit from the trust; it is the
whole nation that gets benefit from
the trust. Let ys say that therc is a
trust for educating children belonging
to community X. Is it not the duty
of the Government to educate all
children? So, to that extent, the load
is lifted from the shoulders of the
Government. It is a nationa] gain be-
cause, to that extent Government will
spend less on the children of ‘X' com-
munity.

So, the Government cannot say that
it is public money that is being utilis-
ed for the benefit of a particular com-
munity only. Take another instance.
Suppose, housing for the poor of &
particular community is provided .

Shri M. R. Masani: Is the hon.
Member arguing on clause 13?

Shri Naushir Bharucha: | am ar-
guing on clause 11 because it refers
to income-tax on unspent income
above 25 per cent. It is very clear.
Clause 11 reads:

“Subject to the provisions of
sections 60 to 63, the following in-
come shall not be included in
the total income of the previous
year of the person in receipt of
the tncome—

income derived from pro-
perty held under trust wholly
for charitable or religious

purposes, . . .”

Shri Morarji De;al: That goes to
clausg 18,
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Shri Naushir Bharucha: No. Your
chargiag section is clause 11, where
you say that exemptions will be on.y
to the extent of the unspent 25 per
cent. Therefore the argument that I
am making 1s that 75 per cent of the
unspent income must not be taxed
and it snouid be allowed to be ac-
cumulated at least for 12 years. It is
not tnat thereby 1 accept the principle
involved in it because, as I say, even
so-called sectarian trusts benefit the
nation by relieving to that extent the
burden from the Government's
shoulders by either educating the
children of the nation or by provid-
ing accommodation or by doing any-
thing else. How can the hon. Fin-
ance Minister say that there is no be-
nefit to the nation thereby? What
does it matter if children of one com-
munity are educated? To that extent
the burden on the Government is iess.
Therefore I am moving that in place
of 25 per cent it should be 50 per cent.
At least 50 per cent should be allowed
to be accumulated or Rs. 20,000 which-
ever is higher, without taxation. In
place of accumulations up to ten
years, 1 say that it should at least be
made available for 12 years go that
a smaller trust may be granted relief.
1 repeat that this amendment is with-
out abandoning my opposition to the
princip.e and only with the object
of minimising the mischief of this
clause. I hope at least that much
concession the Government will give.

Shri Morarka: 1 heard the hon.
Member and thought that he would
give some reason as to why he wants
this 25 per cent to be raised to 0
per cent and why he wants the period
of 10 years to be increased to 12
years. Instead of giving any argu-
ment in favour of his amendments 18
and 19, he has argued quite a diffe-
rent point. The main purpose why
you exempt any income of a charita-
ble trust is that the trustees promise
te spend it for a public purpose. If
that amount is not spent and is being
ascumulsted without any justification,
what ig the moral sanction behind
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exempting that amount from income-
tax? As long as it is spent for a
public or charitable purpose, it would
not attract any tax. Here jt is pro-
vided that at least 75 per cent should
be spent. May not spend the remain-
ing 25 per cent. You can go on ac-
cumulating every year 25 per cent of
the income. Not only this, a further
concession is given that if you specify
a particular purpose for which you
want to accumulate, say for building
a hospital or a school, or for any
such thing, you can aecumulate the
entire income for ten years at a timc,
I think the main purpose of charitable
trusts is to spend the income for
public charitable purposes. If that is
not going to be spent and if they ask
for accumulating 25, 50 or 75 per cent
of it, why should they get any exem-
ption at all? The only justification for
exemption is that you are going to
spend that amount for a public chari-
table purpose. If you do not spend
and if you are going to accumulate it,
you are not entitled to any exemp-
tion from income-tax. That is the
point.

Shri Prabhat Kar: Shri Bharucha,
when he moved his amendment, put
forward the argument that although
he is not agreeing with the stand,
namely, that the trusts should at all
be charged, with a view just to mini-
mise the mischief, according to him,
he is raising it to 30 per cent. It is
rather a clever argument. Perhaps
having found that the argument which
was strongly put forward by Shri
Masani or by Shri Anthony did not
find favour with the House, he want-
ed to put it in a different way by
saying that instead of 25 per cent ex-
emption let it be half. His idea was
to have 100 per cent exemption. But
having found that it will not find
avour with the House, he is now
:eeking to raise the exemption to 50
per cent. He has not put forward
any cogent argument to show why it
should be 80 per cent
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Shri Naushir Bharucha: Minimise
the mischief. What else can be done?

Shri Prabhat Kar: On that score
the question is not of mischief. The
point is that they are being given the
right to accumulate up to 25 per cent
for ten years for a particular purpose.
Only the unspent amount in excess of
that will be charged. There is no-
thing either on the question of mert
or of principle on which this can be
changed from 25 per cent to 50 per
cent. Therefore 1 oppose Shri
Bharucha's amendment.

Shri Naushir Bharucha: Why then
is there an exemption limit of even
25 per cent?

Dr. M. S. Aney (Nagpur): I neither
er approve of the amendment of my
hon. friend, Shri Bharucha, nor the
original clause itself. The question
is this. What is the principle on which
it is cxempted from income-tax? The
idea is that the amount is to be spent
for a charitable purpose. Once the
thing is accepted by the Government
that the amount is intended for a
charitable purpose, the Government
has no right to think that the amount
ceases to be an amount to be spent
for a charitable purpose. If they do
not spend, the proper remedy for the
Government is to see that they do
spend it. Having once accepted that
a particular trust has been created
and is intended for charitable pur-
poses, it is  entitled to exemption.
Having taken this position Government
cannot change the position because
those people have not spent the money,
The failure on the part of the trustees
in not carrying out the purposes of the
trust in a proper manner does not
create a new right for the Government
to impose a tax. That right is depen-
dent on that. They have got the right
to force the rustees to spend the
money for a proper purpose, If they do
not. the doctrine of cypress applies in
certain cases under the Trust law. The
Government can take the trust in its
own hands and apply those funds for
a gimilar charitable purpose. That is
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the view taken by all those who have
studied the Trusts Law and the prin-
ciples of jurisprudence. From that
point of view I find that for the first
time the Government of India is mak-
ing a departure from the accepted
lines on which they have been treating
trust property. The explanation that
has been given, namely, if you do not
spend it, why should you enjoy ex-
emption, is no doubt plausible. But
it is a trust property that is being tax-
ed. It is not a trustee’s property that
is being taxed. For the fault of the
trustees why should the trust’s pro-
perty be deprived of the exemption
and of the concessions which it is
expected to enjoy? Thig principle has
been followed up to this time. For the
first time the hon, Finance Minister
has introduced a departure. No doubt
it has got all the possibility of being
used for public purpose and in that
way it shall be distributed for use
among all the people. That is g plau-
sible explanation, no doubt. But for
a jurist and for a man who looks at
the question purely from 5 legal point
of view, it is not likely to satisfy the
legal conscience of the people. I am
neither in support of nor against the
proposel clause. I only put in what
the views of a jurist may be on a point
of this kind.

Shri Nathwani: I had no mind to
participate in this debate but after
listening carefully to the speech just
now delivered I felt that I should say
something on this aspect. When in-
come-tax exemption is claimed on the
ground that the income is going to
be spent for a particular purpose,
namely, for a charitable purpose and
if for ten years at least 25 per cent
of that income is not spent, why can
the income-tax law not intervene and
say that no further exemption would
be granted in respect of further accu-
mulation? So far as I can see it does
not prick my legal conscience. No
doubt, when trust moneys are accu-
mulated in this manner and are not
utilised, it may be argued that the
proper occasion . . .

Mr. Deputy-Speaker: Then legal
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conscience is also different with diffe-
rent persons.

Shri Morarji Desai: Otherwise
there will not be lawyers in different
camps.

Shri Nathwani: I am trying to show
that there is nothing wrong in the
income-tax law itself dealing with
this aspect of exempting income from
trust property. No doubt, a proper
place would be when you frame a
proper Trust law. Because, in geveral
cases, we find that the trustees, ins-
tead of utilising the trust moneys for
specific public charitable  purposes,
§0 on accumulating trust incomes.
What is worse, they invest it in firms
or in places in which they are in-
terestcd. They lend these moneys to
their friends; they lend the money to
companies in which they are in-
terested. May be, in order to avert
such frustration of the objects of the
trust, trust laws may provide for it.
Here also, the Income-tax Officer can
operate effectively by providing that
« the income is not spent even to
the extent of 25 per cent, exemption
should not be granted any longer.
There is nothing wrong about it.
There is no principle or .legal prin-
ciple involved which could come in
the way of Income-tax law provid-
ing for this contingency. That is
all I have to say.

Shri Morarji Desal: Sir, ] was sur-
prised at the arugment of my hon.
friend Dr. M. S. Aney. I do not see
how legal conscience comes into this
matter or how a jurist's knowledge
also should govern the argument
about this. Let us consider all these
trusts which are supposed to accumu-
late, and which my hon friend wants
that they should be allowed to accu-
mulate. Nobody comes in th¢ way
of anybody who createg a trust and
pays income-tax on it. The Govern-
ment does not interfere with it at all.
When a trust is made and exemption
is sought, that exemption means that
the Government also has a share in
the trust. That much part is con-
tributed by the Government. It ig ob-
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vious and it does not require any ar-
gument. Therefore, it does not mean
that the Government has no right to
come in. The Government has every
right to come in, if they want the
Government also to contribute to
such a trust. Otherwise, they are
free to have trusts; let them pay tax
and let them do whatever they like.
The Government will not at all in-
terfere. In this, the Government have
a moral obligation to interfere to see
that the moneys are utilised properly.

Whatever consideration had to be
given was given in the Select Com-
mittee and the limits were also fixed
after careful consideration of all
tactors. P do not think these limits
should be raised now. 1 cannot accept
the enhancing of these limits.

My hon. friend Shri M. R. Masani
said something about securities. His
understanding was that I was of his
view that stocks and shares approved
by the Government were intended to
be included. That was not so. I
have verified it from my officers. 1
have never accepteq it. I have told
my officers that I am not going to
accept fit.

Shri M. R. Masani: They were in-
clined to accept it.

Shri Morarji De ai: They were in-
clined to accept it: that is possible.
I do not accept it. This applies only
to the accumulated part. It does not
apply to the bther part of the trust.
If we allow these people to accumu-
late, to see that they are properly
utilised and properly maintained, I
think they ought to be invested in
Government securities. If they are
invested in government securities,
that also helps public causes, public
causes which are useful for all
people. Therefore, I do not accept any
of these amendments.

Shri M. R, Masani: Will the hon.
Minister explain amendment No. 91?

Shri Morarji Desal: I will speak
about it
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Amendment No. 3 is this;

Page 22, for lines 35 and 86, sub-
st.tute—

“(4) For the purposes of this
section, ‘property held under
trust’ includes a business
undertaking so held, and
where a claim is made that
the income of any such un-
dertaking shall not be in-
cluded in the total income of
the persons in receipt there-
of the Income-tax Officer
shall have power to deter-
mine the income of such
undertaking in accordance
with the provisions of this
Act relating to assessment;
and where any income so
determined is in excess of the
income as shown ip the ac-
counts of undertaking, such
excess shall be deemed to be
applied to purposes other
than charitable or religious
purposes  and accordingly
chargeable to tax within the
meaning of sub-section (3).”

Amendment No. 91, I had already
read out.

In the first amendment, serial
No. 3, we have added this. When we
have allowed any business to be
undertaken by a charitable trust and
its profits to be utilised, we should
also see that the business is not so
utilised as to give money to whomso-
ever they like. The full income is not
utilised for charitable purpose because
these things will not be examined
by the Income-tax Officers. There
will be no return because they sre
exempt from income-tax. It is, there-
fore, necessary to see that Income-tax
officers have power to go through the
accounts wherever they find it neces-
sary to do so. If they find that
moneys have been applied besdes
business requirements to purposes
other thap charitable purposes, by
making payments to relatives or offi-

-
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cers or other people as they like, the
excess amount so used is going to be
liable for income-tax. That .s the
parpose of this: to see that the busi-
ness which is run is run solely for
charitable purposes. That is why,
whep this large concession was made
for charitable trusts, I thought this
safeguard was necescsary. Therefore,
this amendment has been brought in.

The other one only clarfies it fur-
ther. Otherwise, it does not change it
in any way. The meaning is not
changed. But, it does not leave any
loophole for any other argument that
it ig taxable in the previous year and
if it is not so taxed, it will go to
build the accumulation.

Mr. Deputy-Speaker: Am I to put
any amendment separately: Nos. 13,
14, 18, 19?

Shri Naushir Bharucha: They may
be put together.

Mr. Deputy-Speaker: I mayv link
Amendment No. 20 with Shri Naushir
Bharucha’s amendments.

Shei M. R, Masani: As you like.

Amendments Nos. 13, 14, 18, 19 and 20
were put and negatived.

Mr. Deputy-Speaker: The question
is:

“Page 22, lines 32 to 34, for
‘shall be deemed to be the income
of such person of the previous
year in which it is so applied or
ceases to be so accumulated br set
apart’, substtute— /

‘or is not utilised for the pur-
pose for which it is so accumu-
lated in the year immediately
following the expiry of the period
allowed in this behalf, shall be
deemed to be the income of such
person of the previous year {n
which it is so appl‘ed, br ceases
to be so accumulated or set apartz
or, as the case may be, of the
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previous year immediately follow-
ing the expiry of the period
aforesaid.’ " (981).

The motion was adopted.

Mr. Deputy-Speaker: The question
is:

Page 22, for l'nes 35 and 36, sub-
stitute—

“(4) For the purposes of this
sect’'on “property held under
trust” includes a business un-
dertaking so held, and where
a claim is made that the
income of any such under-
taking shall not be included
in the total income of the
persons in receipt thereof, the
Income-tax Officer shall have
power to determine the
income of such undertaking
in accordance with the provi-
sions of th's Act relating to
assessment; and where any
income so determined is in
excess of the income as shown
in the accounts of the under-
taking, such excess shall
be deemed to be applied to
purposcs other than charitable
or religious purposes and
accordingly chargeable to tax
within the meaning of sub-
section (3)." (8)

The motion was adopted.
Mr. Deputy-Speaker: The question
is:

“That clause 11, as amended,

stand part of the Bill.”
The motion was adopted.

Clause 11, as amended, was added to
the Bill,

Clanse 18— Income of trusts or ins-
titutions from vowntary contri-
butions.)

Shri Naushir Bharucha: | beg to
move:

Page 23, omit lines 1 to 8. (21)
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Mr. Deputy-Speaker: Anything to
be said by the hon. Minister?

Shri Morarji Desal: I do not accept
his amendment.

Shri Naushir Bharucha: 1 would
like to explain briefly.

Shhi Morarji Desai: This i; about
75 per cent given to another trust,
one trust making contribution to an-
other trust?

Shri  Naushir Bharucha: 'This
relates to a different thing.

Shri Morarji Desai: I do not accept
it. I will say why I do not accept it.

Shri Naushir Bharucha;: May 1
point out, Sir, what happens in prac-
tice is, several trusts combine for a
purpose, if the object is a bigger onc,
beyond the capacity of one trust. As
[ mentioned ycsterday, when the hon.
Finance Minister was absent from the
House, actually, one trust may give
a piece of land. Another trust may
donate for the construction of the
building and a third trust may pro-
vide for maintenance. It is possible
that one trust may be asked to do
the thing, and the other trusts may
donate.  But under clause 12, any
donation given by onc trust to another
would be regarded as income of the
receiving trust. If I give individually
any donation or contribution to a
trust for a charitable purpose, that is
not regarded as income of the receiv-
ing trust, but if a trust which is
nothing but an association of indivi-
duals, gives, then, that ig regarded as
income of the receiving trust.

My objection to it is, first, that
action on co-operative principle by
trusts would not be practicable as a
result of this: secondly, often, bigger
trusts helping smaller trusts will be
hard-h't by this because that will be
regarded as part of the income. What
is the charm in my trust paying an-
other trust a lakh of rupees, if that
lakh iz to be regarded as income and
heavy tax is to be taken on that? It
does not stand to reason at all. There
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is no logic at all, and on moral
grounds also it is not desirable that
this should be done.

Shri Morarka: May I say a word
about this, because this amendment
was introduced by the Select Com-
mittee? If this amendment were not
there, then the entire purpose of the
entire clause 11 would be defeated
very easily, because then, the only
thing that one trust will have to do
is to form another trust and between
themselves, they can go on giving
donations, and, thus, 75 per cent would
be deemed to have been spent by one
trust for a public charitable purpose.
In order that that loophole may not
be there, and it may be plugged
effectively, this amendment has been
brought in.

The analogy which my hon. friend
gives about an individual giving
donations is not applicable here,
because if a trust gives money to an
individual, then, in the hands of the
individual, it may be taxable.

Shri Naushir Bharucha: 1 was talk-
ing about an individual giving to a
trust, not the other way about.

Shri Morarka: Even if an indivi-
dual gives money to a trust, then it
becomes income of the trust, and out
of that income, the trust has to spend
75 per cent, but if bne trust gives to
another trust, then the income in the
hands of the receiving trust is not
taxable; therefore, the provision of
75 per cent would be evaded and no
tax would be attracted, and, there-
fore, the entire purpose of clause 11
would be defeated.

That was the reason why sub-
clause (2) of this clause was intro-
duced by the Select Committee, and
very advisedly too. There is nothing
illogical about it. It is very neces-
sary.

Shri Morarji Desai: My hon. friend
forgets that donations are excluded
from accumulations. This is how
these things will all be covered up,
which he does not want to realise.
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Private Members’ Bills
and Resolutions
Mr, Deputy-Speaker: I shall now
put amendment No. 21 to the vote of
the House. The question is:

Page 23, omit lines 1 to 8. (21)
The motion was negatived,

Mr. Deputy-Speaker: The question
is:

‘“That clause 12 stand part of the
Bill”.

The motion was adopted.
Clause 12 was added to the Bill.

Mr. Deputy-Speaker: We shall take
up the rest of the clauses on the next

day.

14.33 hrs.

COMMITTEE ON PRIVATE MEM-
BERS' BILLS AND RESOLU-
TIONS

EIGATY-SEVENTH REPORT

Shri Yadav Narayan Jadhav (Male-
gaon): I beg to move':

“That this House agrees with
the Eigthy-Seventh Report of the
Committee on Private Members’
Bills and Resolutions presented to
the House on the 23rd August,
1961.”.

Mr. Deputy-Speaker: The question

“That this House agrees with the
Eighty-seventh Report of the
Committee on Private Members’
Bills and Resolutions presented to
the House on the 23rd August,
1961.”.

The motion was adopted.

1000 (ai) LSD—8.
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14.834 hrs.

RESOLUTION RE: BAN ON EM-
PLOYMENT OF RETIRED GOV-
ERNMENT SERVANTS—contd.

Mr. Deputy-Speaker: The House
will now resume further discussion
of the following Resolution moved by
Shri Bhadauria on the 11th August,
1961, namely—

“This House is of opinion that
Government should bring forward
suitable legislation to debar re-
tired Government employees from
being re-employed in any Gov-
ernment or private service.”.

Out of 1 hour and 15 minutes allot-
ted for the discussion, 1 hour and 11
minutes have already been taken up.
There are only four minutes left.
Shall 1 give it to the hon. Mover? 1
have to call the Minister yet.

The Minister of State in the Minis-
try of Home Affairs (Shri Datar): I
have also to intervene.

Mr. Deputy-Speaker: Yes, certain-
ly.

Shri Surendranath Dwivedy (Ken-
drapara): Let us extend the time by
half an hour more.

Mr. Deputy-Speaker: That will be
dificult, because then there will be
other Members who would suffer
becausc their resolutions may not
come up.

Shri Surendranath Dwivedy: Let us
extend it by half an hour.

Mr. Deputy-Speaker: All right; let
us spend half an hour more on this.
Shri Tangamani may have a few
minutes. Then, I shall call the hon.
Minister.

Shri Tangamanil (Madural): 1 rise
to support the resolution moved by
my hon. friend Shri Bhadauria on the
11th August, 1961.





