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15.29 hrs. 

EXTRADITION BILL 

The Minister of Law 
Sen): Sir, on behalf of 
Minister I beg to move: 

(Shri A. K. 
the Prime 

"That the Bill to consolidate 
and amend the. law relating to the 
extrad;,'on of fugitive criminals, 
be taken into consideration." 

This is realh' a non-controversial 
measure. The whole question of ex-
tradition before Independence was 
covered by three Acts which held the 
field. The first one was an Act of 
the British Parliament, and :,' ot dealt 
with the extradition of fugit vc cri-
minals from and io other co IlItries 
outside the British Dominions, as was 
specified by the British Government. 
Then, extradition of fugitive of'fende •• 
inter se Commonwealth countries was 
governed by the Fugitive Offenders 
Act. Then, there was an Indian Act., 
the Indian Extradition Act, which dealt 
with the residue of the matter. 

~h~ operation of these Acts has al-
ways' proved cumbersome. I remem-
ber, .even before Independence, when· 
ever such matters cropped up, there 
used to be a good deal of research 
and racking up of all laws and pro-
cedures in order to find out really 
which law held the field After Inde-
pendence, as a result of the decision 
of the Supreme Court, it was found 
that the Fugitive Offenders Act, which 
governed the question of extradition 
hetween Commonwealth countries wa. 
not in operation any more. That was 
the decision. Therefore, over a vast. 
area with which we were really phy-
sie.ally connected, our people going to 
and people from those Commonwealth 
countries coming in, especially from 
England, in which really the question 
of extradition was of some importance, 
it became very difficult. It was felt 
II.bsolutely necessary that we must 
amend the law relating to extradition 
at least to enable our Government to 
get the criminals who have gone over 
to Commonwealth countries, especial-

Iy Pakistan and neighbouring coun-
t des, and also those countries to gct 
fugitive criminals coming from their 
territories to India. Therefore, a com-
prphensive Bi'l was drafted and has 
now been introduced before this 
House. 

There are no controversial provi-
sions. The international law relating 
to extradition of criminals has beE'n 
recognised and applied, namely, that 
our law will not enable persons to be 
extradited on political grounds and 
even if extradition is wanted by other 
countrips on grounds which are not 
ostensibly political, but will turn out 
to be primarily political or really polL 
tical, our courts may decline to allo9\' 
extradition. We have divided the 
territories over which this law will 
operate. broadly, into three categor-
ies: firSt of all, foreign countries with 
which we have extradition agreements; 
secondly, Commonwealth countries 
with which we have extradition ar-
rangements; thirdly, Commonwealth 
countries with which we have no ex-
tradition arrangements. The operation 
of the law so far as Commonwealth 
countries with which we haVe extradi-
tion arrangements we shal! have 
extradition arrangements is, by some 
process, their own warrants, brought 
to this country and transmitted by 
their diplomatic representatives and 
properly endorsed by the Government, 
would be executed as if it was a war-
rant of our own courts. Apart from that, 
it has prescribed procedures for exe-
cution of requests for extradition. 

Shri Tangamani (Madurai): May I 
know the names of the countries with 
whiCh we have extradition arrange-
ments; nowherp it is indicated. 

Shri A. K. Sen: It is in the Sche-
dule. The Schedule gives the names 
of the Commonwealth countries with 
which we have extradition arrange-
ments: the First Schedule. 

Shri Tanl"amani: The Schedule 
only gives the Commonwealth coun-
tries. I would like to know the coun-
tries other than the Commonwealth 
with whom we have at present extra-
dition arran&!ements. 
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Shri A. K. Sen: We have a list. 
If the hon Member so desires, w" 
shall be abie to circulate the list. We 
have not done so because it is im-
material which is the country. The 
principle is what is more important. 
The countries with which we have ex-
tradition agreements which are reci-
procal, would be governed by the 
procedure prescribed in Chapter II. 

It is really a necessary provision. A 
part of the law having become Parlia-
mentary law, it is very doubtful whe-
ther it still continues in operation. The 
Fugitive Offenders Act has been de~­
lared to be not in operation. The 
whole matter has to be covered ane\· ... 
I think we have adopted very well 
known liberal principles in drafting 
our provisions. 

Mr. Deputy-Speaker: Motion mov-
ed: 

"That the Bill to consolidate 
and' amend the law relating to 
the extradition of fugitive crimi-
nals, be taken into consideration." 

Shri H. N. Mukerjee (Calcutta-
Central) : Mr. Deputy-Speaker, it is 
a good thing that We are now having 
an Extraditilln Act which would co']-
solidate and amend the law existing 
today in regard to extradition of fugi-
tive criminals. J feel, however, hat 
there has been a certain amount of 
haste on the part of the Government 
in bringing forward this Bill in the 
present shape. I want an extradition 
Act to be put on our Statute-book as 
soon as possible. But, I do wish that 

,our consolidated Act is something 
which is fully in conformity with the 
spirit of Our Constitution and the 
desires of our people. 

I say that there has been some haste 
in the Government coming forward ir. 
'regard to this Bill also because I 
would have liked the Government to 
have suggested a reference of this 

. matter either for eliciting opinion from 
·circles which ere in the know about 
.this kind of thing or for reference 10 

a Select Committee. I did not myself 
giVe notice of an amendment of that 
sort, because, I could guess from the 
go of things that it was merely a cry 
in the wilderness. I am suggesting it 
now to the Government that pe.rhaps it 
would be wiser, perhaps it would be 
more advisable for the Government 
to wait a little longer. Perhaps the 
Ministers are in consultation. 

Mr. Deputy-Speaker: Yes. 

Shri H. N. Mukerjee: Perhaps, it 
would be more advisable for the Gov-
ernment-I want at least the Law 
Minister's undivided attention. 

Shri A. K. Sen: I was actually 
discussing that. 

Mr. Deputy-Speaker: Exactly, when 
the hon. Member says that it is advi-
sable, the Minister has to see whether 
it is really so. 

Shri A. K. Sen: I can assure the 
hon. Member that I was informing the 
Prime Minister of the suggestion he 
has thrown. 

Shri H. N. Mukerjee: I feel that 
in regard to this matter, more care 
should have been taken. Particulady 
because, the Law Commission itsc'f 
had suggested that this kind of a 
statute might profitably have be;,n 
referred to the Law Commission. I 
am quoting from the Fifth report of 
the Law Commission wh:ch was con-
cerned with British statutes applica-
ble to India. There, we find an Ap-
pendix, where a certain number <:.f 
statutes are mentioned. The idea of 
the Law Commission was that consi-
deration of these statutes should be 
postponed till the Government pro-
ceeded to legislate upon them and the 
opinion ot the Commission was sought. 
I do not quite know if the opinion of 
the Commission had been sought in 
this matter. If it had been, I have 
no grouse at all. 

At that point of time when the Law 
Commission submitted its Fifth report 
to the Government of India, tllt'c .. 
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was also a note by Dr. N. C. Sell 
Gupta who was a Member of the Com-
mission, which suggested that the 
Extradition Act should be taken up as 
quickly as possible. He had rE'f~tTed 
to certain difficulties which ought to 
be sought to be overcome when legis-
lation was brought before Parliament. 
I find that the suggestions mad.:! in 
Dr. N. S. Sen Gupta's note to the 
Fifth report of the Law Commis.;ion 
of India have not been properly ob-
served. I find, for instance, in the Bill, 
there is naturally and necessarily re-
fereJIce to extradition treaties and on 
page 2, clause 2, sub-clause. (d), it is 
said .what an extradition treaty means. 
Dr. N. C. Sen Gupta in this minute had 
pointed ·out-l am quoting from pages 
89 and 90 of the Fifth report of the 
Law Commission of India-

''The question as to the exis-
tence of Extradition treaty -of 
India with other cour.tries ia not 
free from di1llculty. The answer 
to the enquiry by the ColllD1illli.on 
to the Government of India does 
not clear up the matter. The con-
tinuance of the rights and obliga-
tions under the International 
agreements is governed by the 
International Agreements Order 
made by the Governor-Geteral 
under section 9 of the Indian In-
dependence Act. International 
conventions and membership of 
international organisations are 
governed by paragraphs 2 and 3 
of the Schedule to that Order. 
Paragraph 4 lays down a more 
general rule in the following 
words:-

"Subject to Articles 2 and 3 of 
this agreement, rights and obli-
gations under aU international 
agreements to which India is a 
party immediately before the ap-
pointed day will devolve both 
upon the Dominion of India and 
upon the Dominion of Pakistan, 
and will, if necessary, be appor-
tioned between the two Domi-
nions.". 

And Dr. Sen Gupta goes on to say: 

"This makes it clear thal India 
becomes a party to all conven-
tions and International organisa-
tions of which India, heforl' tne 
Partition, was a member, for in-
stance, the United Nations, the 
Berne Convention on Copyright 
8Ttd various !2bol..l~ :lnd. cth:!::" con-
ventions under the League of 
Nations, now United Nations. But 
with regard to treaties, the pro-
vision in paragraph 4 of the Sche-
dule to the Order does not make 
the position clear at all .... 

Then, he adds: 

"But with regard to other 
foreign countries, India had the 
advantage of Extraditi-on tnsaties 
by the British Government with 
those countries. The question whe-
ther these treaties continue 01.' not 
is not at aU free from ambiguity. 
Questions arise whether Iadia is 
a party to such treaties within the 
meaning of paragraph 4 where 
the treaties were concluded nut 
with India specifically but with 
Britain on behalf of the ell tire 
British Empire. Secondly, if the 
treaty exists, whether the advan-
tage of it or the obligations under 
it have passed to India or to 
Pakistan also remains obscure .... 

I have made this rather lenglhen-
ed quotation, because I discovered that 
India under the British dispensation 
had entered into or had agreed to cer-
tain international conventions which 
have a bearing upon the law or ex-
tradition and particularly in regard to 
the definition of political offence. I 
am sure the hon. Law Minister will 
agree with me that the definition of 
political offence is a very important 
matter in regard to extradition, be 
cause fugitive criminals are extradited 
from one country to the other, but if 
it is a political offence under which 
a fugitive person is charged, then, 
naturally, no question of extradition 
ought to arise, particularly, in a 
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country like ours. should reft!r to 
this matter in some detail a little 
later. But I find-I am quoting from 
Oppenheim's Intemationa! Law (LalL-
terpacht's Sixth Edition of 1947-·that 
at page 649 of this book, it is found 
that: 

"At Geneva in November, 1937, 
there was a convent:on which WitS 
signed by 23 States who had un-
dertaken to treat as criminal off-
ences acts of terrorism including 
conspiracy, incitement· and parti-
cipation in such acts, and in somp. 
cases to grant extradition for sucll 
oflences. ... 

Now, political terrorism was sou«ld 
by this convention to be brought under 
the definition of ordinary crimes so 
that anybody against whom ostensibly 
a case of political terrorism could be 
set out would be extraditable. Apart 
from India, and this is what Oppen-
heim's book says, no member of the 
British Commonwealth of natioru ~ign­
ed this convention, but India ,signed 
it becaUSe India in those days was 
a country which as a member of thE' 
British Empire wanted to pose before 
the world a certain definition of 
political offence, that is to say, poli-
tical telTorism or whatever can come 
under the wide definition of political 
terrorism would not have the immu-
nity which political offences are given 
as far as the extradition law is con-
cerned. 

We all know about the famous case 
of Savarkar and We know how bravely 
he had jumped off the ship at Marseil-
les and he had swum across to the soil 
of France; we know also - how the 
French police possibly acting in conni-
vance with the British authorities on 
board the ship caught hold of Savarkar, 
and he was surrendered to the British 
authorities on board the P&O ship in 
which he was travelling. We know 
aU that. That was a complete viola-
tion of international law. It was such 
a violation of international law that 
France actuallv had to submit a peti-
tion that this - should not have been 
done and that SavlH"kar should be 

returned to France, but then the 
Hague Court of those days held that 
he could not be returned, and an 
error had been made, there was no 
doubt about it that he was a politi-
cal offender, and, therefore, be should 
not have been extradited; but once 
an elTor had been committed, it 
could not be rectified. That is a very 
famous decision on the Savarkar case 
which is generally mentioned in every 
standard book on international law, 
and we are very well aware of it. 
But in our extradition law there is a 
special provision that we can offer 
asylum ·to those who are suftering 
under polijical obloquy or under some 
kind of political charge, and that is 
why it is very necessary that we have 
a. d~finite understanding that this 
kind of convention to which India had 
made herself a party in the pre-
Independence days is no longer 
valid at all. 

I referred to this matter only 
because Dr. Sen Gupta himself has 
pointE!d out in his note appended to 
the report of the Law Commission 
that these are matters which have got 
to be v~ry carefully gone into, and, 
therefore, it i~ something to which 
Government ought to give its very 
careful attention. 

Shri Tyagi (Debra 
political murders also 
this? 

Dun): Are 
covered by 

Shri H. N. Makerjee: I can only 
say this that all attempts, fro~ the 
point of view of international law to 
define a political offence have not yet 
succeeded; that is to say, there are 
three schools of thought; one which 
says that a political motive or· a poli-
tical purpose would exonerate, and, 
therefore, that something done, whe-
ther violent or non-violent, even a 
murder "';hich is committed for a 
political objective ought to be exone-
rated, anoth".. view is t."-at it ought 
not to be exonera ted; and a third 
view tries to go in between and it 
suggests that the merits of the matter 
have got to be examined. But every 
attempt so' far made to define a' poli-
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tical offence for purposes of extra-
dition which would be unanimously 
acceptable has failed, and inter-
national conventions in that regard 
have not yet been possible because of 
this differr,nce, in so far as inter-
national jurists are concerned. 

Therefore, 1 feel that as far as we 
are concerned, we have got to take 
very greai care that we do not do 
anything which suggests that we do 
not offer political asylum. England, 
for instance, has a very good record 
in spite of her having an empire 
and all that, as far as offering poli-
tical asylum iD concerned, it has 
a very fine record. And in a book 
like this, namely Oppenheim's book, 
for instance, 1 find that the Russian 
Socialist Federal Soviet Republic had 
an article in their constitution; it is a 
quotation in French, which says that 

"All foreigners persecuted for 
political activity or for religious 
("onviction would have the right 
of asylum.". 

Now, every reputable country agrees 
on the right ot asylum to be given to 
political offenders, and I wish that 
our Government does not take any 
step which can even remotely be 
interpreted to mean that we are not 
treating political offenders with the 
very greatest care, as far as extradi-
tion if, concerned. 

Then, again, in clause 4 of the Bill, 
it has been said, ot course, that fugi-
tive criminals shall ~ot be surrender-
ed or returned to a foreign State or 
Commonwealth country, if the offence 
in respect of which the surrender is 
sought is of a political character, and 
then it goes M to explain it. But I 
find some difficulty, because there is 
a chapter called chapter 01 which 
relates to the Commonwealth coun-
tries, and there is a very distinct 
difference between this chapter and 
the rest of the Bill. 

There is, in the First Sched.ule, a 
list of the Commonwealth eountries 

with which we have our extradition 
a~rallgements, and in the. Third Sche-
dule, the extradition oll'ences in re-
latic>n to Commonwealth cc>untries to 
which Chapter Ill! applies are enu-
merated.. 

Now, I do not know why in this 
enumeration of extraditable offences 
in relation to Cc>mmonwealth coun-
trie:; 1 lhld treason being mentioned. 
Piracy is first, and then it is treason. 
Every definition ot a political offence 
in so far as a definition has been 
attempted, says. that treason, sedi-
tion and that sort ot thing should 
certainly come under the definition 
of a political offence. 

IU9 bra. 

[SHRI JAGANATHA RAo in the Chair]. 

1 was looking up the Encyclopaedia 
of the Social Sciences Where it is said 
that there is no generally aCl:epted 
definition of a political offence, but 
obviously it includes more than 
treason, sedition and the like, since 
these offences are not included in 
the treaty lists ot extraditable crimes. 
Now ir. the list of extraditable crImes 
in so far as the Commonwealth coun-
tries are concerned, we include 
'treason'. I do not understand why. 
Commonwealth countries include, for 
instance, Pakistan, Malaya, Singapore 
and so on. It may very well be that 
somebody in Pakistan is hauled up 
for heason and he runs away to this 
country. Now, are we going to inter-
pret the provisions in this Bill in 
such a way that because Pakistan is 
a Commonwealth country and because 
treason is an extraditable offence, as 
we have put down in the Third Sche-
dule, therefore, the fugitiVe from 
Pakistan who has been accused ot 
treason ought to be given over to 
Pakistan or to Malaya or to some other 
country? This is a provision which 
is a very dangerous one. That is 
why I feel that We have to give a 
great d"al more atlention to this kind 
of measure than we have done su 
tar. This kind of thing is supposed 
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to be too te<:hnical, to difficult, for 
the likes of us to deal with and we 
therefore leave the matter to the dis-
cretion of Government and the omnis-
cience which Government has. 
Naturally we have confidence that 
Government in this kind of matter 
will move with proper circumspec-
tion and look into these things. I 
find that there are certain t'hings in 
this Bill which require verv much 
more careful consideration than we 
have been able to give so far. 

Then again I have noticed from 
Oppenheim's book on International 
Law in the section on Extradition-
my hon. friend the Law Minister, 
knows a great deal about this kind 
of thing-that there are certain coun-
tries especially On the Continent of 
~, which have a provision in 
their extradition law to the effect that 
as far as their own nationals are 
concerned, they do not extradite 
them; they do not send them over 
to the other country if they !lave 
committed some c~me elsewhere. 
They are punished in the country of 
their origin. They do not surrender 
their own nationals. England sur-
renders her own nationals. The Unit-
ed States surrenders her own 
nationals. Now, they have a certain 
tradition and a certaiIlJ way of looking 
at things. We may have a great deal of 
affinity with them as far as British 
jurisprudence IS concerned. It may 
b" following the British practice, 
therefore, that we are thinking of 
surrendering our own nationals. But 
the Continent of Europe, the majority 
of countries Gn the Continenf of 
Europe, have a provision in their 
extradition law saying that they do 
not surrender their own nationals, but 
they try to do their duty by punish-
ing t'he nationals concerned for what-
ever crime they may have committed. 
For that pUrpGSe, they get the evi-
dence from the other side. They have 
that kind of reciprooal arrangement. 

We have to think very hard about 
this kind of thing. In the present 
PGSture of affairs, is it very necessary 

for us to follow the British practice 
in sO far as the extradition of our 
our nationals is concerned? 

Then again, I find that as far as the 
fGrm; regarding requests for extradi-
tion are concerned, generally inter-
national law insists that the forms 
should be rather carefully worded 
and rigid formalities should. be pro-
perly observed. Now, we have .also 
laid down that the request has to 
come through the Embassy or ot'her 
representation of the country con-
cerned. But there is a saving clause, 
that there may be 'other arrange-
ments', apart frol!1 the request to be 
formally and properly conveyed 
through the Embassies or similar 01'-
ganL~ations. There is a provision in 
our Bill here which says tha t other 
arrangements might also be arrived 
at with other countries and those 
arrangements might be the methods 
of securing the extradition of our own 
nationals. Reciprocally, we might 
haVe the same advantage. But are 
we really getting any advantage out 
of this business? Should we not be 
rather more careful than we are at 
the moment? 

The!e are the things which have 
gOt to be very carefully gone into. I 
cannot understand why Government 
had to bring forward this Bill to be 
passed this very Session. If we have 
waited sO long. We might as well wait 
till the next Session. 

Then I find a particular differentia-
tion between Commonwealth coun-
tries ond other countries. After ail, 
there is no very spe<:ial reason why 
our extraditioIII prooedure and ~ven 
the principles of our extradition law 
should be rather different in the 
case of Commonwealth countries 
whereas they are more rigid as far 
as other countries are concerned. If 
we really consider certain principles 
to be correct, let us apply those prin-
ciples to all countries without any 
discrimination. whichever country 
comes and wishes to have reciprocal 
relationship with us-of cours". that 
go .. s without saying. 



2857 Extradition A tJGUS'l' 17, 1961 Bill 

[Sl1ri H. N. Mukerjee] 
Therefore, I feel that all these mat-

ters have to be taken. very carefully 
ie' ,0 'cJnslderation. To recapitulate, I 
would insist that Government pays 
more atte.ntion to Dr. Sen Gupta's 
Note, to tbe Fifth Report of the Law 
Commission of India. I say that the 
rxpre.ss.ion 'extrlldition treaty' should 
be "dined a great deal more careful-
ly than it, has been. I wish a very 
clear. enllllcjation of what the posi-
tion is in regard to those conventions 
and, ~r understandings whiell India 
hail, ~rrjved at with other countries 
befQJ"f' we were indepenclent, and I 
say that in regard to the definition 
politil'.aJ offences we have got to be 
a great deal more careful, specially 
in regard to the inclusion of 'treason.' 
in the Third Schedule-which means 
that if Commonwealth countries want 
people accused of treason-may be 
wrongly-we have to surrendel' them, 
we have to give over our own 
nationals to t'heir custody. 

Tnerl' are certain other thinl(s also 
which have got to be gone into. This 
is a technical matter which, I feel, 
has to be examined with some cir-
cumspection. But somehow Gflvern-
ment seems to be in a hurry. I do 
wish Government bolds its hands 
a" d t~ere is a reference of this mat-
ter to some kind of consultative pro·· 
ces.. I do not suggest that a Select 
Committee of this House is the best 
thing. May be for elicitation of 
opilliQn, Government can circulate it. 
E\lt ~t least I suggest that Govern-
m"nt sbould not proceed in a hurry. 
'There are. certain misgivings in my 
miJld ""hich are by no means clari-
fieq, wilen I find the Bill as it is and 
'when 'I heard what the LBw Minister 
sai", ""hen moving the Motion for 
con.i~ration of this Bill. 

Shri A. K. Sen: Government will 
not be averse to having a Select Com-
mittee. if that is the feeling of the 
'HOllse. 

Some BOD. lIIembe!l'll: Yes. 

Sluj Tyagi: I want a little clarifi-
cation. This is a new subject for me. 
But I could not understand the logic 
of having a list of offences, mentioned 
in the S~nd, Scbedule, that is, extra_ 
dition offences in relation to foreign 
States other than treaty Stale!; or Com-
monwealth countries to whiell Ghap-
ter III does not apply, whiell i~ much 
longer than the ijst of offences in re-
latio,! to Commonwealth countries. 
What is the meaning of this? Have 
we to surrender for a larger number 
of olfenees to these countries with 
whom we have no treaty relations 
than to the Commonwealth countries, 
treaty countries? In the case of the 
treaty countries, the list of offences 
is much smaller. What is the logic 
behind this dilferentiation? 

8hri A. K. Sen: May I be excused 
if I ask the hon. Member to repeat 
his point, because 1 was informing the 
Prime Minister about the statement 
1 have just made regarding a Select 
Committee? 1 am very sorry I did not 
follow everything that the hon. Mem-
ber said.. 

8hri Tyagi: If the intention is to 
postpone, then of course, the question 
does not arise; I need not go into de-
tails. 

8hri A. K .. Sen: We shall go on 
wit\!. the discussion. Instead of pas-
sing the MDtion for consideration, we 
shall pass a Motion for referenCe to a 
Select Committee. 

Shri Tyagi: I wanted the hon. 
Minister to throw light on this point. 
Why is the list of offences mentioned 
in the Second Schedule much longer 
than the list ~ offences enumerated in 
the Third Schedule? The longer list 
is in relation to those countries with 
wh.Qm we have no treaty and the 
smaller list is in relation to those 
countries with whom we have treaties 
or which are in the Commonwealth. 
J want to ~ow why we are accQnlmO-
dating non-treaty countries to a larger 
extent than the treat,. countries in 
respect of whom the list is compara-
tively small. 
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Shri A. K. Sen: His point is. why 
more offences are listed in the Second 
Schedule. It was mentioned alreadv 
by the previous speaker. • 

Shri Tyagl: Yes, with regard to 
Commonwealth countries or treaty 
countries, the number of offences un-
der whiCh extradition will have to 
take place in much smaller than the 
nurr. "er of offences, a list of which is 
enumerated in relation to those coun-
tries with whom we no treaty arrange-
ments, or which are not included in 
the Commonwealth. 

Shri A. K. Sen: That is not the 
exact thing. To understand the two 
Schedules, one will have to look :' 
clause 2, sub-clause (c), items (ii) and 
(iii). 

Clause 2(c) (ii) says: 

"in relation to a foreign State 
<Jther than a treaty State or in 
relation to a commonwealth 
country to which Chapter III does 
not apply, an offence which is spe-
cified in, Or which may be speci-
fied by notification under, the 
Second Schedule;" 

That means, you have given a whole 
gamut of offences in respect of which 
a notification may be made. You have 
given that wide range, and ihe noti-
tication will specify extradition 
offences out of the list. 

16 brs. 

Shri Tyagi: The heading of the 
Second Schedule reads: 

"Extradition offences in rela-
tion to Foreign States other than 
treaty States or commonwealth 
countries to which Chapter II does 
not apply." 

This has got a bigger list. 

Sbri A. K. Sen: If you look at 
clause 2(c) (iii), it says: 

'(c) 'extradition offence' means--

875(ai) LSD-lO. 

••• . .. 
(iii) in relation \0 a common-

wealth country to which Chapter 
HI applies, an offence which is 
sp'!Cified In, or which may be spe-
cified by notification under, the 
Third Schedule;" 

That is with regard to the Third Sche-
dule. 

So far as t..':le Second Schedule is 
concerned, clause 2(c) (ii) applIes, 
which states: 

"in relation to a foreign State 
other than a treaty State or in re-
lation to a commonwealth coun-
try to which Chapter III does nol 
apply, an offence which is specifi-
ed in, or which may be specified 
by notification under, the Second 
Schedule;" 

That means, out of this list of offences, 
the notificatiOn will select certain 
offences. That is why the list has 
been given. 

Shri D. C. Sharma (Gurdaspur): 
This is a very technical Bill, as has 
been mentioned by Shri H. N. 
Mukerjee and also the hon. Minister. 
So, we all want to be educated so far 
as t.his Bill is concerned. 

Firstly, what is the urgency for 
trying to consolidate and amend this 
Bill now? After all, India has been 
free for more than ten years, and till 
now we did not think it necessary. 
Further, the existing situation, I feel, 
so far as India is concerned, is all 
right. 

Shri A. K. Sen: Will he, first of 
all, split up the elmct matters on whiCh 
clarification is sought? Then the hon. 
Member may speak. 

Shri D. C. Sharma: Secondly, 
want to know from the hon. Minister 
.....,he should circulate a note-the 
countries with which we have extra-
dition treaty now. Myself and some 
other Members have been putting 
questions on the tloor of the House 
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with regard to some countries, and we 
have not made any headway. So far 
as the Commonwealth countries go, 
Pakistan is mentioned. I do not think 
we have any extradition treaty with 
Pakistan. If there had been one, I 
think Bhupat who went away 
from this country after doing 
many mentionable and unmention-
able things would have been 
extradited. No such thing hap-
pened. Now, you are going to have 
this treaty with the Commonwealth 
countries including Pakistan, but they 
have not tried to enter into such a 
treaty with us. So, I think most of 
this is going to be a. kind of pious 
wish. It will merely remain on our 
statute-book. 

I wonder how many countries of 
the Commonwealth will have this 
reciprocal arrangement with us, not 
many countries I think. For instance, 
take the United Kingdom. Phizo is 
said to have a double nationality. He 
is a national of the Commonwealth 
and a national of the Indian Union. 
He is in the United Kingdom carry-
ing on anti-Indian propaganda, doing 
all kinds of things. I do not know if 
he is doing anything which can be 
described as a political offence, but he 
is there and we have been putting 
questions on the floor of the House to 
know why he is not being extradited 
from the United Kingd'om. So, I do 
not understand why we are having 
this First Schedule whe" at least these 
two countries, Pald.tan Our neighbour, 
and the United K;ngdom, from which 
We have perhaps derived the inspira_ 
t;on for this legislation, are not do-
ing anything of the kind. So far as 
the other countries of the Common-
wealth like Australia, New Zealand 
etc., are concerned, I do not think the 
problem arises. 

Shri A. K. Sen: What is the point 
On which he wants clarification? 

Mr. Chairman: I take it he wants 
to make a speech. 

Shri D. C. Sharma: I am only ask-
ing fOr clarifications from the hon. 
Minister. 

~~ ... ;; .. . _.~'-:"_._ .. -: .. -"'I--.~:~,~"'.r----- ~ ~ .. . 

Mr. Chairman: On what points? 
He wants to know the exact points. 

Shri D. C. Sharma: Firstiy, what IS 
the urgency for bringing forward this 
Bill? Secondly, what are the Com-
monwealth countries with whiCh we 
have extradition treaties now, or what 
are the countries which are clamour-
ing for such a treaty with us? 

Thirdly, in the Second Schedule, a 
list is given of the extradition offences 
in relation to foreign States other than 
treaty States or commonwealth coun-
tries to which Chapter III does not 
apply. Obviously, we are having 
three types of extradition treaties. 
Why can we not have one omnibus 
kind of treaty? What purpose is go-
ing to be served by having one type of 
treaty with one country, and another 
with another? After all, offences are 
offences, and if one offence deserves 
extradition with reference to one coun_ 
try, it should deserve extradition with 
reference to other countries also. 
Why are you going to pick and choose? 

For instance in the Second Sche-
dule, though ~ertain things are good 
and should be there, there are also 
offences like cheating. 

Shri Tyagi: Cheating can be under-
stood but what about mischief? Even 
in P~rliament, there are a number of 
mischievous Members. What is the 
definition of misch;ef? 

Shri D. C. Sharma: I can under-
stand attempt to murder, culpable 
homicide etc. 

Mr. Chairman: They are offences 
under the Indian Penal Code. 

Shri D. C. Sharma: Then, why not 
say all the offences under the Indian 
Penal Code are to be included in the 
Second Schedule? Why do you pick 
and choose? 

For instance, there is assault on 
a boarded vessel. Why not on a 
boarded aircraft? After all, so many 
things are being done on aircraft also. 
We mav haVe other means of conve-
yance also. 



Extradition SRAVANA 26, 1883 (SAKA) Bill 

Shri N. R. Mumswamy (Vellore): 
You wanted some clarification. 

Shti D. C. Sharma: I am asking 
for clarifications, what else? I want 
the han. Minister to explain it to us. 
If he had not said that the Bill was 
a very technical one, I would not have 
asked him. 

The highly technical quality of the 
Bill was further augmented by the 
speech of the han. Member, Shri 
Mukerjee. He also brought so many 
legal tomes to explain to m that the 
thing is very difficult. 

My other point is this. The Law 
Minister should make it clear what 
constitutes a political offence. Shri 
Mukerjee said that it could not be ex-
plained. If it cannot be explained, 
then why are you putting it here? 
After all, some explanation must have 
been put On political offence in the 
annals of the law courts of our coun~ 
try or other countries. Some clue 
should be given as to what constitutes 
a political offence SO far as this extra_ 
ditiOn treaty is concerned. It is very 
necessary that some specific instances 
should be given. I am saying all this 
because, as has been pointed out by 
my hon. friend Shri 'ryagi, who is a 
respected Member of this House, it is 
a· very complicated thing and we want 
to be enlightened on the subject be-
fore we are asked to pass it. I hope 
the hon. Law Minister who knows all 
these things will be able to explain it 
to us because we are non-technical 
men. 

Shri N. R. Muniswamy: I want one 
clarification. As it is. there are three 
types of offences for extradition pur-
poses. One is with regard to the 
Commonwealth countries the ('th"r is 
with regard to the foreign States and 
the third is non-treaty States. I want 
to have a list of the treaty Stales so 
that we can have clear conceptions. 

Shti Ral Raj Madhok (New Delhi): 
Mr Chairman. as Shri Mukerjee said 
just now, this is a technical Bill. I 
endorse the suggestion made by my 
han. fripnns that there should have 
been a Select Committee for going in-

to it. Apart from that, there are cer-
tain things which come to my mind 
wheh we look into the Bill. A distinc-
tion has been made between the Com-
monwealth and the other countries, as 
if the Commonwealth countries are 
more friendly to Us .than the other 
countries. Actually, it is not the case. 
Commonwealth countries are inde-
pendent in all respects. Some of 
the Commonwealth countrie" are 
more remote and unfriendly to 
us than perhaps many other 
countries with which we have no such 
relation. So far as this law goes, it 
will concern mainly our relations with 
the countries which are our immediate 
neighbours, particularly Pakistan and 
China . (Interruptions.) In re.;-
peel of Pakistan, We may be !laving 
some law but our actual experience in 
the last few years has been that Pakis-
tan has not been co-operating with 
us at all in the matter of extradition 
of criminals. Many people left India 
for Pakistan after embezzling Govern-
ment money and committing other 
kinds of crimes and not one of them 
had been extradited from Pakistan so 
far. So many people in Pakistan may 
be dubbed as traitors but they may 
not be so according to our law and 
if somebody takes asylum here for 
political reasons we must give him 
asylum but when he is demanded by 
Pakistan for having committed treason 
according to Pakist~ni law, he has to 
be handed over. There are no political 
liberties in Pakistan at this time. The 
same is true of communist coun-
tries. Anybody who speaks against 
the Government may be dubbed a~ 
traitor. But it may not be treason 
in our country. Further more, when-
ever a law is passed we try to follow 
it very faithfully while the other 
party does not do ,so. The result is 
that we will be working against our 
own people and also against people 
who come and take asylum in 
our country. It is, therefore, neces-
sary that all the aspects are 
looked into very carefully as to what 
we mean by treason and political 
offence. There ha~ been a demand in-
side and outside the House that we 
should make a law defining treason in 
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this country. So many people who 
have committed treason against this 
country are going scotfree. When we 
do not have a law in OUr own coun-
try, we may have to extradite a per-
SOn to a neighbouring country if he 
has. committed treason in that country 
whIle a person who is in a similar 
POSition in another country will not 
be extradited here. That is not a 
correct thing. This distinction bet-
ween the Commonwealth and other 
countries must be done away with 
and we should examine this law 
in relation to the countries with 
which we ha", immediate connection~, 
which are our immediate neighbours. 
We must apply this law with an 
eye on the political s~'stems 
under which the people are living. 
The laws in two democratic countries 
can be more or less the same but 
will not be the same if one is a demo-
cracy and the other is a totalitarian 
country. The laws are different· the 
concept of Iiberitills is different.' We 
must take into account all these points 
before we make a law and therefore, 
I submit that it would be better if this 
law were placed b.,fore a Select Com-
mittee. 

Shri Naushir Bharucha (East Khan-
deshJ: I would invite the attention 
of the House to clause 4 of this Bill 
whic, provides for restrictions on sur-
render of fugitive criminals. It says 
that a fugitiVe criminal shall not be 
surrendered or returned to a foreign 
State or commonwealth country it 
the offence in respect of which his 
surrender is sought is of a 'political 
character'. I, for one, have not been 
able to make out any distinction as to 
what is treason and what is an offenCe 
of a political character. Thus, if we 
say that we are going to surrender a 
person for treason or if it is to be 
made an extraditable offence under 
certain circumstances, how do we dis-
tinguish treason from offences of a 
po);t;c"11 character? My OWn opinion 
is that in any case a person charged 
with treason must not be surrendered 
because invariably the so-called trea-
~()n is nothing but difference of poli-
tical opinion. Take for instance trea-
SOn in a communist country, Or trea-
SOn in a country, where the nor-
mal democratic laws do not pre-
vail. whp'f"P thp.I'Oo ;Ii! Q"+"""'~""P rr~_ .. 

--=-- .. , .. _--"-

even the expression of political opinion 
different from the political creed held 
by the dictator would be deemed as 
treason. In such cases there should 
not be any extradition for, after all, 
what is extradition if it is not based 
upon the promotion of international 
justice? The idea is that the fugitive 
must not be allowed to escape if he 
has committed an offence simply be-
cause he runs away into another 
country where the political boundaries 
intervene. But at the same time, if 
We look to the essence of the thing, 
my submission is that in no ra3~ 

where the offence charged is treason 
the man should be surrendered be-
cause it is a political offence invari-
ably and treason is nothing but hold-
ing a political opinion different from 
what the State wants the people to 
hold. I, therefore, submit that if that 
point is kept in view in a large num-
ber of cases it will be found that it is 
a political offence. 

If you look at clause 4(b) you will 
see that a fugitive criminal shall not 
be surrendered if the prosecution for 
the offence in respect of which his 
surrender is sought is according to 
the law of that State or country bar-
red by time. I am not aware of any 
law of a country placing a time limit 
such as, that no murderer shall be 
prosecuted after two or three years. 
I can understand a time-limit being 
applied to civil litigation. In only one 
case or clause of criminal offences ;s 
there a time-limit. When municipal 
offences are committed I can under-
stand a time-limit. The time_limit for 
prosecutiOn is three months or so. But 
I do not understand the need for the 
time-limit here. I do not understand 
what exactly the significance of this 
thing wilIbe. 

Shrl N. R. l\IuDiswamJ: It is the 
law of the State. 

Shri Naushir Bhameha: Yes; but 
let us take the case of theft, for exam-
ple. Supposing in a country the mle 
is that the man who commits theft is 
not to be prosecuted after one year. 
If you are going to condone the offence 
after an year, you may as well 
condone it now. What is the charm 
in saying that you must surrender him 
for justice as if it makes a big diffe-
T<On,.o'? 
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Thirdly, take the second schedule. 
The offences are so widely wo.d.?d 
there; of course, of necessity it may 
be so. Take, for example, theft, extor_ 
tion, robbery, dacoity, etc. A thpft 
may be a very petty act. Do you 
want to make it an extraditahle 
offence? I submit that for p~tty thefts 
people should not be extradited. Ex-
tradition must be there only in cases 
where the moral conscience is shocked 
and not for each and every petty 
offence. 

Take cheating. Petty cheating cases 
may be there and these small crimi_ 
nal cases might give a country the 
handle to get back a political prisoner. 
Take, for example, a case where the 
political prisoner escapes. He mIght 
have committed the offence of forging 
a passport or some such thing which 
might come within the definition of 
cheating. They will say, "We are not 
asking him for a political offence, but 
We are calling for him because he has 
cheated the Government by giving a 
false name and has escaped." It may 
be that he has committed some petty 
theft or something. But the real pur-
pose for which he is wanted is much 
bigger, namely, a political offence. 
Therefore, I am not in favour of in-
cluding in extraditable offellces all 
and sundry types of offences. 

Then again, take item 18 of the 
second schedule. What is an extra-
ditable offence? The item says: 

"Any offence against any other 
section of the Indian Penal Code 
or against any other law which 
may, from time to time, be speci-
fied by the Centrai Government 
by notification in the Official 
Gazette either generally for all 
States Or specially for one or more 
States." 

There again, I am not prepared to give 
authority to the Government to spe_ 
cify the offences, because my own 
submissiOn is that when we· agree to 
an extradition treaty, we surrender 
a part of our sovereignty for a parti-
cular purpose, and that &"Urrender 

should therefore be as Ii ttle as p.)ssi-
ble. As I read this, the list af offences 
is SO big that I am of the opinion 
that nothing more should be included 
and no further liberty or latitude 
should be left to the Government to 
incorporate any additional extraditable 
offence. 

Take next the third schedule. There, 
you find at the end, "any offence 
against any other section . . ." etc. 
There also the Government is giv~n 
latitude to specify any offence of 
whatever character as an extraditable 
offence. 

I also fully share the view expres-
sed by some previous speakers, Shri 
Bal Raj Madhok and others, in res-
pect of one point. What is the log,cal 
basis for making a distinction in the 
matter of categorising extraditable 
offences between Commonwealth coun_ 
tries, the States with whom we ha\"e 
treaties, and other foreign countries? 
I could understand if it is a question 
of customs duty preference, or impe-
rial preference or something lIke that. 
But what is there to make a distinc_ 
tiOn between two sets of Slates? If 
an oft'ence is so heinous as to be an 
extraditable offence so that we should 
surrender a criminal to a C.)mmon-
wealth country, we should a. wen, on 
moral and humanitarian grounds, sur-
render him to any foreign country. If, 
for example, it i.s a murderer or crimi-
nal like Bhupat, why make a distinc-
tion between a Commonwealth coun-
try and a foreign country? How is 
Bhupat less dangerous to a foreign 
country than to a Commonwealth 
country? I submit that the distinction 
should not be based on that aspect of 
the matter. Originally, in the pre-
vious Il'gislation which we had on 
this subject, namely, the Uniled King_ 
dom Extradition Act and the Fugitive 
Offenders Act, all these had historical 
basis and historical reasons for mak-
ing a differentiation between Com-
monwealth countries and other c.)un-
tries. But there is no such logic or 
rationale behind this classification of 
extraditable offences fOr Common-
we-olth countries and other counl.ril'l. 
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I therefore submit, and I am glad, that 
the hon. Minister in charge of this 
Bill is aecepting the suggestion that 
this aspect should be referred to 
the Select Committee. The basis (\f 
the entire Bill and the basis of extra-
dition itself will have to De allered 
and that will be done, I hope, m the 
Select Committee. 

Shri Tangamani: Mr. Chairman, Sir, 
I am really glad that Shri H. N. 
Mukerjee has mentioned about the 
various provisions of the Bill. I am 
glad to note that Government are wil-
:!ng to refer this to the Select Com-
mittee or, in the alternative, to cir-
culate it for eliciting public opinion. 
Personally I would like the Bill to be 
circulated for eliciting public opinion 
because in that case many students of 
international law and also political 
parties will be in a position to come 
forward with very concrete sugges-
tions. 

As the House is aware, the classical 
definition of extradition is the delivery 
of an accused person or a convicted 
individual to the State in whose terri-
tory he is alleged to have committed 
or to have been convicted of the crime 
by the State in whose territory the 
alleged criminal happens for the time 
being to be. All along, when we go 
through any book on international law, 
we find that most of the States wanted 
to give refuge not only to the politi-
cal offenders but also to the other 
kinds of offenders ·so as to establish 
that they are supreme in ~eir o",:"n 
territory. This has been gomg on till 
the 18th century when different States 
having treaty relations allowed only 
exchange of political prisoners. It is 
only after the 18th century that cert-
ain offences were listed and the t.reaty 
countries wanted to exchange prisoner~ 
..... ho had committed very grave offen-
ces. 

I shOUld like to mention in this con-
nection how far-reaching is the scope 
of this Bill. If only we go through the 
second schedule, we will find listed in 
it about 18 offences. Quite a large 

number of them are minor offences, 
what are generally know as non-
cognizable offences. I would mention 
item 8, cheating (sections 415 to 420); 
then mischief, (sections 425 to 440) . 
Then take ordinary theft. Though it is 
a congnizable offence, it is a very 
minor offence. Then there is kidnap-
ping. There are as many as 18 offen-
ces most of '."hich are offences which 
really escape notice if they are com-
mitted in a particular country. Take a 
very minor offence committed by X iI: 
a country and we are very particular 
that this man should be handed over 
to that country. This attempt at 
becoming much wiser than the wise 
man is something which I am not able 
to understand. 

Take the third schedule. Already 
many hon. Members have addressed 
themselvc-.. -, this particular point. We 
have listed nearly 18 offences regard-
ing those States with whom we are 
having extradition treaties. Six more 
are added on in the case of Common-
wealth countries. In the case of the 
commonwealth countries, the inclusion 
of Pakistan is at present at least very 
pregnant with explosive possibilities. 
I. can well imagine a large number or 
at least a few people who do not agree 
with the form of Government in Pak-
istan and who seek refuge in thi~ 
country According to this, because 
they ha;'e committed an offence against 
the law of that country, treason, sedi-
tion or whatever it is, it is incum-
bent on us to send back those parti-
cular persons immediately. 

I believe it was in the nineteenth 
century when the question of extra-
dition came UP. The countries were 
anxious only to exchange persons who 
have committed serious offences a~d 
the distinction was made about politi-
cal refugees in different parts of the 
that we find a large number of politi-
cal refugees in different parts of the 
world. Many instances are given In 
this particular book on international 
law._ Even Karl Marx was more In the 
nature of a political refugee. Maybe 
he was not exiled from a particular 
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country, but wherever he stayed-
Germany, France or Belgium-there 
was always ~ome kind of prosecution 
after him. Any writing of his was 
always looked upon with suspicion. So, 
he. could get a proper atmosphere in 9 
country like U.K. 

Mazzini, Mussolini, Lenin and ma"y 
other revolutionaries who wanted to 
have a certain kind of ideology could 
get some kind of shelter in those coun-
tries. One of the respected Members 
of this House, Raja Mahendra Pratap 
is one such. When we were all stud-
ents, when a number of students were 
enlisting themselves in the Int~r­

national Brigade for saving the legally 
formed Government of Spain, one 
name always stOod out-the name of 
Madam La Passionaria. Today that 
brave lady is in a particular country 
where she has been given this asylum. 
Everybody knew about this great lady. 
In the same way, there are ever so 
many names which have illumined the 
history of the past and probably there 
will be such names in future also. 

So it is necessary that this kind of 
exch~nge of political prisoners which 
is contemplated under the third 
schedule should not be there. Enough 
has been already said about this. I 
can mention the names of the col-
leagues of Vir Savarkar like Dr. 
Rajan and V. V. S. Ayyar. These 
people were able to get shelter after 
reaching this country. There was a 
warrant of arrest for V. V. S. Ayyar 
as soon as he got into P&O Fort. He 
managed somehow to land at Bom-
bay. In India he knew that he would 
be detected by the British police. So, 
he sought sheltEll' in Pondicherry . 
Mahakavi Bharathi, who esoaped 
from a warrant issued by the Gov-
ernment of India, got political refuge 
in Pondicherry. Today the Tamil peo-
ple are proud of him. M~t of his 
best works, which have imbibed 
national feelings in Tamil Nad people 
were written when he was in Pon-
dicherry. 

We all know the great Aurobindo. 
He did most of his work in Pondi-

cherry. These are all instances to 
show that those who were hounded 
out by a particular form of Govern-
ment were always able to find shel-
ter in another country and their con-
tribution has always been great, So, 
that should be borne in mind if we 
are true to our tradition and true to 
our past. That is why I feel that 
there must be deletion of 'treason' . 
Our definition of political offences 
must be such that complete discre-
tio,", must be vested in the hands of 
the Government to decide whether it 
is a political offence or not. As Prof. 
Mukerjee has a,lready pointed out, 
on many occasions--there was an 
occasion as early as 1902 when the 
Extradition Treaty by the Pan Ame-
rican Conference was signed by the 
12 States and they could not agree 
even when the question of political 
offences carne up. It is because 
in a new state which has been 
formed many political refugees will 
be corning in and there status 
and other things have to be look-
ed into. That is one point on 
which I would like to add to what 
many hon. Members have already 
stated I really feel that the principle 
adoPt~d by States such as France and 
Germany of nevEll' extraditing one of 
their own subjects to a foreign State 
should be followed here also. That 
will be a salutary practice. Let us 
not allow a criminal to escape, but let 
us not easily hand over our national 
to any other country because he com-
mitted an offence of cheating. Because 
one of our nationals has committed 
an offence of cheating in a foreign 
country with whom we have extra-
dition treaties or in any other com-
monwealth country, let Us not take 
it into our head that we must imme-
diately surrender that man to that 
particular territory. I feel that the 
continental practice, the practice 
which has been adopted in France 
and Germany may be followed. 

Shrl D. C. Sharma: East Germany 
or West Germany? 

Shrl TanpmllDi: Both East Ger-
many and West Germany. Only the 
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other day the Prime Minister was 
telling us that in spite of what we 
get in the papers there are people 
moving from East Germany to West 
Germany and from West Germany to 
East Germany. Although one type of 
exodus is only mentioned in some of 
the papers here, the Prime Minister 
made it perfectly clear that so far as 
the Germans are concerned there is 
absolutely no distinction between the 
East Germans and the West Germans. 

Dr. M. S. Aney (Nagpur): What is 
the motion before the House? Is it ftlr 
consideration, is it for referring the 
Bill to a Seiect Committee or is it for 
circulation? What is the motion before 
the House which We are discussing? 

Shri A. K. Sen: The motion was for 
consideration. Then, as I have 
announced, we shall be moving to-
morrow a formal motion for reference 
of the Bill to a Joint Committee con-
sisting of 21 Members, 14 from this 
House and 7 from the other House. 

Shri Tanpmani: If such a motion is 
gOing to be moved, my submission 
will be that enough time must be given 
-for consideration of the Bill by the 
Joint Committee. There are Bills like 
the one on Election Law, the Banaras 
Hindu University Bill and others 
which are going' to Select Committees, 
but the House had directed in those 
cases that the Select Committees must 
submit their reports before the end of 
this session. 

Shri A. K. Sen: No, no; not in this. 

Shrl Tanpmani: In the case of this 
Bill Sir the directive should be of 
such a dature that enough time should 
be given to members of the Joint Com-
mittee and also the larger public to 
say something in this matter. 

.8hrl A. K. Sen: This won't come 
back in this session. For the simple 
reason that the Prime Minister will be 
away on the 31st August, this will 
have to be taken up only in the next 
session. 

IIJIrl TaDp ..... : If such an assur" 
ance is given by the han. Minister, 

then I 'do not want to say anything 
more. If it is a question of moving 
amendments and all that, I have seve-
ral things to say about the various 
clauses. Now that the Bill is going to 
be referred to a Joint Committee, I am 
sure the members of ~,he Joint Com-
mittee will go carefully into the dif-
ferent clauses. 

Mr. Chairman: The han. Member can 
as well speak on the clauses. 

Shri Morarka (Jhunjhunu): Give the 
benefit of your views to the Joint 
Committee for their guidance. 

Shri Tangamani: My first submission 
will be on claUse 2(d). The definition 
that has been given about the extra-
dition treaty requires some revision. 
because it is a blanket definition. It 
says: that all the treaties which were 
entered into even before the 15th 
August 1947 Will also be taken as ex-
tradition treaties. The danger of 
accepting such a definition has already 
been pointed out by Professor Muker-
jee. 

On clause 4 I fel that "political 
offence" must be framed in such a 
way that if in the opinion of the 
Government an offence is of a poli-
tical nature then the provisions .f 
this Act will not apply. In that way, it 
must be as broad as possible. 

Chapter II deals with procedure_ 
I have not applied my mind as te> 
which would be the best procedure. 
Chapter III, which deals with Com-
monwealth countries shOUld not be 
there. The distinction between Com-
monwealth countries and non-Com-
monwealth countries should go. In 
other words Chapters II and III deal 
with procedure of more or less a 
similar nature . 

Coming to miscellaneous things, cer-
tain suggestions which have been 
given by standard text books on inter-
national law may also be considered. 
Then the offences which have been 
mentioned in the second and third 
schedules may be clubbed into one 
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schedule. Instead of having 14 plus 6 
offences in the schedule, we need 
mention only more heinous crimes 
like murder, robbery, daooity or 
piracy. If necessary, we can have a 
provision for enlarging the schedule. 
Instead of having 20 offences in Sche-
dule II and Schedule III, we could 
have some major offences, which are 
of a heinous character, with the provi-
sion that the list may be enlarged. 

I hope that my suggestions will be 
favourably considered by the Select 
Committee. 

Shri L. Achaw Singh (Inner Mani-
pur): Mr. Chairman, I rise to wel-
cOme this Bill. I am very glad that the 
Minister incharge of ihis Bill has as-
sured the House that the Bill wOLlld 
be referred to a Select Commit·e~. 
because I feel there are claus"" in this 
Bill whiCh are controversial anti the 
prOVISIOns have not been compre-
hensive enough. 

This Bill seeks to consolidate and 
amend the law of extradition on 
fugitive criminals from and to foreign 
States and Commonwealth countries. 
Up till now We have been following 
the United Kingdom Extradition Act 
and most of the provisions were madE' 
applicable to the whole of India. As 
las been made clear, the Act of 1911~ 

does not apply to the erswhi1e Part B 
States, and that is one of the defects 
of the existing law. Then again, the 
Fugitive Offenders Act of 1891 has 
been declared by the Supreme Court 
as not applicable to India after 
India became a Republic. So. it is 
high time that We have such a Bill. 

I will nOw make some observations 
regarding some features of the Bill. 
Under clause 31 the Central Govern-
ment would decide to which State and 
country a fugitive criminal has to 
be surrendered after taking into con-
sideration all the circumstances of the 
case when simultaneous requisitions 
are made by more than one country. 

This is a very good provision. Then 
claUse 20 is another feature which 
provides the channel for requisitions 
for the surrender of a person accused 
or convicted of an extradition offence· 
committed in India and who is sus-
pected to be in a foreign country or 
a Commonwealth country. 

I feel that this enactment has been 
10:1g overdue. We have had certain 
particular difficulties, particularly 
with Pakistan and Burma. Some of 
our nationals, specialiy Naga hostiles, 
have gone into Burma and when we 
raised the question about the position 
of these people on the 13th March 
last, We were given a verv unsatis-
factory reply by the hon. Deputy Min-
ister of External Affairs. There were 
three Nags hostiles there. They called 
themselves the emissaries of the 
Federal Government of Nagaland. 
They have been there since 1957. For 
the last three years they have been 
detained by the Burmese Government 
for the alleged offence of trespassina 

into their territory. Some of the ho; 
Members here asked the Government 
as to why we have not made any re-
quest for their deportation to this 
country. 

Then again there is the case of Mr. 
Phizo who fled to Pakistan and who 
was residing in Dacca for a pretty 
long time. In spite of the knowledge 
of our intelligence people and of th .. 
Government of India we could do 
nothing with it because we had no 
such treaty. Unless We had a general 
law governing the extradition provi-
sions, we could not do anything. Wp 
could not proceed with a treaty with 
Pakistan. 

Extradition is a reciprocal business. 
We have to enter into agreement with 
other countries. The principle of the 
law is there. The criminal should not 
go unpunished. Different countries 
help each other in bringing those 
persons who are accused of some 
offence to justice. So now that we 
are going to have a law when the 
Bill is passed, We have to enter into 
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agreements with different countrIes 
on a reciprocal basis for the extradi-
tion of fugitive criminals from one 
country to another. 

It has been made quite clear t.hat 
this law would apply to us and to the 
·countries with whom we enter into 
agreements and treaty arrangements. 
Any treaty with any of the." 
countries, I am sure, will conform to 
the basis of this law. 

I have to make some observations 
regarding claUSe 3 which provides 
that in regard to a Treaty State the 
Central Government should be em-
powered to render the application of 
this Act subject to modifications, ex-
ceptions, conditions and qualifications. 
The same provision is also there in 
clause 13 under which the Central 
Government would be empowered to 
make the application of the. Act sub-
ject to these modifications, exceptions, 
conditions and qualifications as may 
be specified for the purpose of imple-
menting the treaty arrangements with 
regard to the Commonwealth coun-
tries. I submit that the Central Gov-
ernment has assumed too much power 
under delegated legislation. The 
Memorandum says that the powers 
·delegated here are of a normal charac-
ter. Of course, I appreciate the diffi-
culties and do not grudge the powers, 
but I feel that they should have pro-
vided some elaborate details and 
specific points regarding these modi-
fications and conditions which may be 
required at the time of entering into 
11 treaty with another State. 

I haVe got a very serious misgiving 
regarding clause 3, sub-clause (2), 
under which power is sought by the 
Central Government to restrict the 
application to fugitive criminals found 
in a specified part of India only and 
make it effective only in relation to 

certain parts of India. That means 
the Act will not be applicable to some 
parts of India. I think it is arbitrary 
discriminatory and also unjust. i 
strongly disapprove of any part of 
India harbouring any fugitive crimi-
nal. I think the law should be applied 
to any and every part of India. 

I also beg to submit that thl' 
powers delegated to the Central Go-
vernment under clauses 3, 13 and 34 
should be clearly defined in the noti-
fied orders and the rules and Parlia-
ment ,should scrutinise f;om time to 
time those rules and the points speci-
fied in the orders as and when they 
are laid before Parliament. 

Then, I find a significant omISSIon 
in this Bill. That is with regard to the 
extradition Of our nationals. Suppose 
one of our nationals commits some 
offence in a foreign country and seeks 
refuge in India; when the foreign 
country demands his extradition, 
should wwe surrender him, should we 
deliver him to the jurisdiction of the 
foreign courts? I do not think there is 
any express provision in the Bill re-
garding this maUer. Of course, this is a 
very complicated thing and complica-
tions have arisen in many cases. Even 
Great Britain had not delivered its 
nationals when so demanded by other 
countries. Great Britain is devoted to 
the principle of free and unrestricted 
extradition of criminals and has op-
posed the principle of nan-extradition 
of criminals who are nationals of the 
state of refuge. Yet in practice they 
have not followed it. The primary 
cause, of course, is quite well known: 
because there is the question of na-
tional solidarity, and no country likes 
to deliver its criminals to the foreign 
criminal jurisdiction. That is why I 
feel that we should have some ex-
press provision in this Bill to the effect 
that no national should be delivered 
to foreign States even if there is a re-
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quisition for their surrender on an 
alleged offence 

Lastly, I beg to submit that there 
is no provision here for the filing of 
Habeas Corpus petitions and things 
like that. In section 7 of the British 
Act there are elaborate provIsIOns 
under which the alleged criminal can 
file Habeas Corpus petitions in an ap-
propriate court. We have given fifteen 
days, of course, under clause 4, so that 
he might file somthing like that. But 
an elaborate provision is laid down 
under the British law and it will be 
desirable for us to provide some such 
procedure in our Bill. 

I hope the Joint Committee will 
take into consideration the points 
raised by me and by other Members 
of this House. With these words I 
support the Bill. 

Mr. Chairman: Any other Member 
wishing to speak? I find there is no 
one. The hon. Minister. 

Shri A. K. Sen: In any event I 
shall not be able to finish today. And 
since I am moving the motion to-
morrow, the motion for reference to a 
Joint Committee, subject to your per-
mission, I shall speak tomorrow; be-
cause I shall move that motion and 
say a few words. Not much is neces-
sary, because the whole matter will be 
dealt with by the Joint Committee 
and long speeches will not be neces-
sary. 

Mr. Chairman: Then shall we ad-
journ the HOUse now? 

Some Hon. Members: Yes. 

Mr. Chairman. The House now 
stands adjourned till 11 A.M. tomor-
row. 

16.55 hrs. 

The Lok Sabha then adjourned til! 
Eleven of the Clock on Frida'll, August, 
18, 19611Sravana 27, 1883 (Saka). 




